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RULES  OF  COURT. 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


Second  Circuit. 

36. 

It  is  hereby  ordered  that  the  following  rule  be  adopted  by  this 
< f»urt : 

Kule  36.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docket- 
ing a case  and  filing  the  record,  shall  enter  into  an  undertaking  with 
the  clerk,  for  the  payment  of  his  fees  or  otherwise  satisfy  him  in 
that  behalf. 

At  the  expiration  of  ten  days  after  a case  has  been  decided,  the 
order  or  decree  thereon  will  be  entered  by  the  court,  and  the  clerk 
will  thereupon  prepare  and  tax  the  bill  of  costs  and  issue  the  man- 
date. Within  said  ten  days  the  parties  may  file  with  the  clerk  their 
pro]>osed  orders  or  decrees  and  bills  of  costs  with  proof  of  service 
of  the  same  upon  the  opposing  attorneys. 

ItULES  IN  ADMIR.LLTr.l 

16,  18. 

It  is  further  ordered  that  rule  XVI.  of  the  admiralty  rules  be 
amended  by  striking  out  the  second  paragraph  of  the  rule,  and 
that  rule  XIX.  of  the  admiralty  rules  be  amended  by  adding  there- 
to the  words  “and  rule  36.” 

As  amended  May  18,  1898. 

Fourth  Circuit. 

23.* 

1.  Hereafter  all  records  shall  be  printed  under  the  supervision  of 
the  clerk,  by  such  printer  and  at  such  rate  as  the  court  may  designate. 

» For  rules  as  originally  adopted  In  the  Second  circuit,  see  21  C.  C.  A.  xlix., 
78  Fed.  xllx. 

2 For  rule  as  originally  adopted  in  the  Fourth  circuit,  see  21  C.  C.  A.  Ivili., 
78  Fed.  Ivlli. 
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2.  Tpon  the  payment  of  the  estimated  cost  of  printing,  together 
with  the  supervising  fees  as  established  by  law  (which  amounts  shall 
be  deposited  with  the  clerk  within  ten  days  after  notice  thereof),  the 
clerk  shall  cause  to  be  printed  thirty  copies  of  the  record,  tw'enty 
copies  of  which  shall  be  tiled  for  the  use  of  the  court,  three  copies 
furnished  to  the  adverse  party,  and  the  remaining  copies  delivered  to 
the  appellant  or  plaintiff  in  error  at  least  ten  days  before  the  term 
or  adjourned  term. 

3.  The  parties  may  stipulate  in  writing  that  parts  only  of  the 
record  shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so 
printed,  but  the  court  may  direct  the  printing  of  other  parts  of  the 
record. 

4.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached 
in  the  regular  call  of  the  docket,  the  case  may  be  dismissed. 

5.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the 
amount  paid  for  the  printing  of  the  record  and  the  clerk's  fees  for 
supervising  the  hame,  shall  be  taxed  against  the  party  against  whom 
costs  are  given. 

Adopted  and  amended  May  19,  1898. 


Ninth  Oircuit. 

38.» 

Rule  36  of  the  United  States  circuit  court  of  appeals  for  the  Ninth 
circuit  was  amended  on  May  3,  1898,  by  adding  thereto  the  fol- 
lowing section; 

(3)  A term  of  this  court  shall  be  held  annually  in  the  city  of 
Seattle  in  the  state  of  Washington  and  in  the  city  of  Portland  in 
the  state  of  Oregon.  The  Seattle  term  shall  be  held  beginning  up- 
on the  second  Monday  in  September  and  the  term  at  Portland  shall 
be  held  beginning  upon  the  third  Monday  in  September.  All  ap- 
peals and  writs  of  error  from  the  circuit  and  district  courts  for  the 
district  of  Washington  shall  be  heard  at  said  annual  term  in  the 
city  of  Seattle,  unless  it  is  stipulated  by  the  parties  thereto  that 
they  be  heard  at  San  Francisco.  All  appeals  and  writs  of  error 
from  the  circuit  and  district  courts  for  the  district  of  Oregon  shall 
be  heard  at  said  annual  term  in  the  city  of  Portland,  unless  it 
is  stipulated  by  the  parties  thereto  that  they  be  heard  at  San  Fran- 
cisco. Appeals  and  writs  of  error  from  the  circuit  and  district 
courts  for  the  districts  of  Idaho  and  Montana  may.  upon  the  stip- 
ulation of  the  parties  thereto,  be  heard  at  the  annual  term  to  be 
held  either  at  Seattle  or  Portland. 

For  mle  originally  adopted  in  the  Ninth  circuit,  see  21  C.  C.  A.  cviil.,  78 
Fed.  cviil. 
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JUDGES 

or  THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hon.  HORACE  CRAY,  Circuit  Justice. 

Hon.  LE  BAUO.N*  B.  COLT,  Circuit  Judge. 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge. 

Hon.  NATHAN  WEBB,  District  Judge,  Maine. 

Hon.  EDGAR  ALDRICH,  District  Judge.  New  Hampshire. 

Hon.  THOMAS  L.  NELSON,  District  Judge,  Massachusetts.^ 

Hon.  FRANCIS  C.  LOWELL,  District  Judge,  Massachusetts,* 

Hon.  ARTHUR  L.  BROWN,  District  Judge.  Rhode  Island. 

SECOND  CIRCUIT. 

Hon.  RUFUS  W.  PECKIIAM.  Circuit  Justice. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge. 

Hon.  E.  HENRY  LACOMBE,  Circuit  Judge, 

Hon.  NATHANIEL  SHIPMAN,  Circuit  Judge. 

Hon.  WILLIAM  K.  TOWNSEND,  District  Judge,  Connecticut. 

Hon.  ALFRED  C.  COXE,  District  Judge,  N.  D.  New  Y’ork. 

Hon.  ADDISON  BROWN,  District  Judge,  S.  D.  New  York, 

Hon.  CHARLES  L.  BENEDICT,  District  Judge,  E.  D.  New  York.* 

Hon.  ASA  W.  TENNI’^Y,  District  Judge,  E.  D.  New  York.* 

Hon.  EDW.VRD  B.  THOMAS,  District  Judge,  E.  D.  New  York.* 

Hon.  HOYT  H.  WHEELER.  District  Judge,  Vermont. 

. THIRD  CIRCUIT. 

Hon.  GEORGE  SHIR  AS,  Jr.,  Circuit  Justice. 

Hon.  MARCUS  W.  ACHESON,  Circuit  Judge. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge. 

Hon.  EDWARD  G.  BRADFORD,  District  Judge,  Delaware.* 

Hon.  ANDREW  KIRKPATRICK.  District  Judge,  New  Jersey. 

Hon.  WILLIAM  BUTLER,  District  Judge,  E.  D.  Pennsylvania. 

Hon.  JOSEPH  BUFFINGTON,  District  Judge,  W.  D.  Pennsylvania. 

‘Deceased  November  21,  1S97. 

* Commissioned  Jan  uar>'  10,  1S93. 

* Resigned  Juno  5,  1S97,  to  take  effect  on  appointment  of  successor, 

*ConQrmed  July  8,  1897.  Deceased  December  10,  1897. 

* Commissioned  February  15,  1898. 

•Confirmed  May  It,  1897. 
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FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLER,  Circuit  Justice. 

Hon.  NATHAN  GUFF,  Circuit  Judge. 

Hon.  CHARLES  H.  SIMONTON,  Circuit  Judge. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland. 

Hon.  AUGUSTUS  S.  SEYMOUR,  District  Judge,  E.  D.  North  Carolina.i 
Hon.  THOMAS  R.  PURNELL,  District  Judge,  E.  D.  North  Carolina.2 
Hon.  ROBERT  P.  DICK,  District  Judge,  W.  D.  North  Carolina.* 

Hon.  WILLIAM  H.  BRAWLEY,  District  Judge,  E.  and  W.  D.  South  Carolina. 
Hon.  ROBERT  W.  HUGHES,  District  Judge,  E.  D.  Virginia. 

Hon.  JOHN  PAUL.  District  Judge.  W.  D.  Virginia. 

Hon.  JOHN  J.  JACKSON.  District  Judge.  West  Virginia. 

FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice. 

Hon.  DON  A.  PARDEE,  Circuit  Judge. 

Hon.  A.  P.  McCORMICK,  Circuit  Judge. 

Hon.  JOHN  BRUCE,  District  Judge,  M.  and  N.  D.  AlaKima. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  .\labauia. 

Hon.  CHARLES  SW^AYNE,  District  Judge,  N.  D.  Florida. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida. 

Hon.  WILLIAM  T.  NEW.MAN,  District  Judge,  N.  D.  Georgia. 

Hon.  E.MORY  SPEER,  District  Judge.  S.  D.  Georgia. 

Hon.  CHARLES  PARLANCE,  District  Judge,  E.  D.  Louisiana. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana. 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S,  D.  Mississippi. 

Hon.  DAVID  E.  BRYANT,  District  Judge.  E.  D.  Texas. 

Hon.  JOHN  B.  RECTOR,  District  Judge,  W.  D.  Texas. 

Hon.  THOMAS  S.  MAXEY,  District  Judge,  W.  D.  Texas. 

SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN.  Circuit  Justice. 

Hon.  WILLIAM  H.  TAFT,  Circuit  Judge. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge. 

Hon.  JOHN  WATSON  BARR,  District  Judge,  Kentucky. 

Hon.  HENRY  H.  SWAN,  District  Judge,  E.  D.  Michigan. 

Hon.  HENRY  F.  SEVERENS,  District  Judge,  W.  D.  Michigan. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge,  N.  D.  Ohio. 

Hon.  GEORGE  R.  SAGE,  District  Judge,  S.  D.  Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge.  E.  and  .M.  D.  Tennessee. 

Hon.  ELI  S.  HAMMOND,  District  Judge.  W.  D.  T eunessee. 

1 Deceased  February  19,  1S97.  -Confirmed  May  5,  1897. 

•Resigned  January  12,  1898,  to  take  effect  on  appointment  of  successor. 
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Hon.  HENRY  B.  BROWN.  Circuit  Justice. 

Hon.  WILLIA.M  A.  WOODS.  Circuit  Judge. 

Hon.  JAMES  G.  JE.NKI.NS,  Circuit  Judge. 

Hon.  JOHN  W.  SHOWALTER,  Circuit  Judge. 

Hon.  PETER  S.  GROSSCUP,  District  Judge,  N.  D.  Illinois. 
Hon.  WILLIAM  J.  ALLEN.  District  Judge,  S.  D.  Illinois. 

Hon.  JOHN  H.  BAKER.  District  Judge,  Indiana. 

Hon.  WILLIAM  H.  SEAMAN,  District  Judge,  E.  D.  Wisconsin. 
Hon.  ROMANZO  BUNN,  District  Judge,  W.  D.  Wisconsin. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER,  Circuit  Justice. 

Hon.  HENRY  C.  CALDWELL,  Circuit  Judge. 

Hon.  WALTER  H.  S.\NBORN,  Circuit  Judge. 

Hon.  A.MOS  M.  THAYER.  Circuit  Judge. 

Hon.  JOHN  A.  WILLIAMS,  District  Judge,  E.  D,  Arkansas. 
Hon.  ISAAC  C.  PARKER,  District  Judge,  W.  D.  Arkansjis.i 
Hon.  JOHN  H.  ROGERS,  District  Judge,  W.  D.  Arkansas.* 
Hon.  MOSES  HALLETT,  District  Judge,  Colorado. 

Hon.  OLIVER  P.  SHIRAS,  District  Judge,  N.  D.  Iowa. 

Hon.  JOHN  S.  WOOLSON,  District  Judge.  S.  D.  Iowa. 

Hon.  CASSIUS  G.  FOSTER,  District  Judge,  Kansas. 

Hon.  KENSSEI.AER  R.  NELSON,  District  Judge,  Minnesota.* 
Hon.  WM.  LOCHKEN,  District  Judge,  Minnesota.* 

Hon.  ELMER  B.  ADAMS.  District  Judge,  E.  D.  Missouri. 
Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri. 
Hon.  ELMER  S,  DUNDY,  District  Judge,  Nebraska.* 

Hon.  WILLIAM  D.  McHUGH,  District  Judge,  Nebraska.* 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska. 

Hon.  ALFRED  D.  THOMAS,  District  Judge,  North  Dakota.^ 
Hon.  CHARLES  F.  AAIIDON,  District  Judge,  North  Dakota.* 
Hon.  AI.ONZO  J.  EDGERTON,  District  Judge,  South  Dakota,* 
Hon.  JOHN  E.  CA,RLAND,  District  Judge,  South  Dakota. »* 
Hon.  .TOHN  A.  MARSHALL,  District  Judge.  Utah. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming. 


1 Deceased  November  17,  1896. 
'Commissioned  December  15,  1896. 
•Resigned  May  16,  1806. 
•Commissioned  May  18, 1896.  Con- 
firmed same  date. 

•Deceased  October  2&i,  1896. 


•Resigned. 

'Deceased  August  8,  i'<06. 

•Commissioned  Aug\ist  .Jl,  1S96.  Confirmed 
February  18.  1M»7. 

•Deceased  August  0,  1896. 

••Commissioned  December  15,  189i. 
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NINTH  CIRCUIT. 

Hon.  STEPHEN  J.  FIELD,  Circuit  Justice.! 

Hon.  JOSEPH  McKENNA,  Circuit  Justice.* 

Hon.  JOSEPH  McKENNA,  Circuit  Judge.* 

Hon.  WM.  W.  MORROW,  Circuit  Judge.* 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge. 

Hon.  ERSKINE  M.  ROSS.  Circuit  Judge. 

Hon.  JOHN  J.  DE  HAVEN,  District  Judge,  N.  D.  Californl.o.s 
Hon.  OLIN  WELLBORN,  District  Judge.  S.  D.  Californio. 

Hon.  HIRAM  KNOWLES,  District  Judge,  Montana. 

Hon.  CORNELIUS  H.  HANFORD.  District  Judge.  Wasbiugiun. 

Hon.  THOMAS  P.  HAWLEY,  District  Judge,  Nevada. 

Hon.  CHARLES  B.  BELLINGER,  District  Judge.  Oregon. 

Hon.  JAMES  H.  BEATTY,  District  Judge,  Idaho. 

Hon.  ARTHUR  K.  DELANEY,  District  Judge,  Alaska.* 

Hon.  CHARLES  S.  JOHNSON,  District  Judge,  Alaska.t 

* Resigned  December  1,  1897.  * Commissioned  May  20,  1897. 

‘Commissioned  Jannaiy  21, 1898.  'Commissioned  June  8,  1S97. 

'Resigned.  'Removed. 

* Commissioned  Jaly  28,  1897. 
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C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 

Personal  liability  of  directors  for  negli- 
gence. 12  C.  C.  A.  680. 

The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  witli 
corporation.  13  C.  C.  A.  466. 

Stockholders’  liability  to  creditors  in 
equity.  23  C.  C.  A.  31.5. 

Ehcclusion,  regulation,  nud  taxation  of 
foreign  corporatious.  24  C.  O.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors. 24  C.  C.  A.  221. 

COSTS. 

Right  to  costs  in  equity.  17  C.  C.  A. 
368. 

COURT  OF  APPEALS. 

Certiorari  to.  1 C.  C.  A.  5. 

Jurisdiction.  1 C.  C.  A.  6. 

COURTS. 

Jurisdiction  to  review  interlocutory  de- 
cree as  to  injunction  in  patent  case. 
3 C.  C.  A,  572. 

Following  state  practice  in  common- 
law  actions.  5 C.  C.  A.  594  ; 9 C.  C. 
A.  548. 

Jurisdiction  of  federal  courts  over  cor- 
porations. 6 C.  C.  A.  174, 

Diverse  citizenship  as  a ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Stale  laws  as  rules  of  deci.sion  in  fed- 
eral courts.  11  C.  C.  A.  71. 

Jurisdiction  of  TUiited  States  courts. 
11  C.  C.  A.  308. 

Jurisdiction  and  judgments  of  Indian 
c-onrls.  11  r.  C.  A.  4lW. 

Federal  jurisdiction  of  suits  against 
state.  13  C.  C.  A.  16.5. 

Orders,  decrees,  nnd  judgments  review- 
able  in  circuit  court  of  appeals.  13 
C.  < ’.  374. 

Jurisdiction  as  affi*ct<>d  by  possession 
of  the  subject-maticr.  1.5  C.  C.  A.  «». 

Enjoining  pro<-cedings  in  state  courts. 
16  C.  C.  A.  9U;  27  C.  C.  A.  575. 

Jurisdiction  of  Uiiitcil  Stall's  circuit 
court.  16  C.  C.  A.  507;  19  C.  C.  A. 

I sK 

Jurisdiction  of  state  courts  to  euforci* 
maritime  limis  under  slate  laws.  21 
(’.  ('.  A.  21. 

Couclusivmicss  of  judgments  ns  be- 
tween federal  and  slate  courts.  21 
C.  C.  A.  478. 
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COURTS— Cont’d. 

Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.  22  C.  C.  A. 
35t>;  2fi  C.  C.  A.  42. 

Jurisdiction  in  foreclosure  of  federal 
courts.  24  C.  C.  A.  523. 

Jurisdiction  on  habeas  corpos.  2^  C. 
C.  A.  4. 

Mandamus  from  federal  court  to  en- 
force payment  of  judgment  against 
municiimlity.  25  C.  C.  A.  475. 
Province  of  court  and  jury.  21i  C.  C. 
A.  528. 

Conformity  of  federal  practice  and  pro- 
cedure to  that  of  state  courts.  21 
C.  C.  A.  322. 

CREDIT  INSURANCE.  12  C.  C.  A. 
271. 

CRIMINAL  LAW. 

Practice  on  trial  before  jury.  22  G.  C. 
A.  528. 

CUSTOMS  DUTIES. 

Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.  18  C.  C.  A.  545. 

DAMAGES. 

For  death  by  wrongful  act.  1 C.  C.  A. 
33. 

Mental  suffering  as  an  element  of  dam- 
age. 11  C.  G.  A.  «556. 

In  actions  against  telegraph  companies. 

15  C.  C.  A.  ^5;  28  C.  C.  A.  52. 

In  condemnation  proceetlings.  Ill  C.  G. 
A.  4118. 

For  personal  injuries  as  affected  by 
plaiutitl's  character  and  condition.  21 
C.  C.  A.  138. 

For  mental  suffering  for  delay  in  de- 
livery of  tclegiam.  28  C.  C.  A.  112. 

DEATH  BY  WRONGFUL  ACT. 
Damages.  1 C.  C.  A.  33. 

Statutory  provisions.  1 C.  C.  A.  33. 

DEMURRAGE. 

Ouick  dispatch.  14  C.  C.  A.  057. 
DetiniUou  and  general  principles.  21 
C.  C.  A.  33L 

DEPOSITION. 

Examinations  before  trial.  5 C.  C.  A. 
DISCOVERY. 

Examination  of  party  before  trial.  5 
C.  C.  A.  524. 

DISSOLUTION. 

Of  foreign  corporations.  I C.  C.  A. 
42L 

DliMICILE. 

Effect  of  change  of  domicile  on  the 
citizenship  of  a party.  12  C.  C.  A. 
25L 

DOWER. 

How  inchoate  right  extinguished.  3 C. 
C.  A.  31iL 

In  mine.s.  3 C.  C.  A.  Slfi. 

What  estate  subject  to  dower.  3 C.  C. 
A.  312. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.  4 C.  G.  A.  225. 


EMINE.NT  DOMAIN. 

Consequential  and  Indirect  damages. 
10  C.  C.  A.  428. 

EQUITY. 

Jurisdiction  of  federal  courts.  1 C.  C. 
A 514. 

Right  to  costs.  II  C.  C.  A.  328. 
Equitable  mortgages.  18  C.  C._A.  458. 
Stockholdcrs’  linbility  to  creditors  of 
corporation.  ^ C.  C.  A.  315. 

ESTOPPEL. 

As  against  state  or  United  States.  12 
C.  C.  A.  353. 

EVIDENCE. 

Rules  of  evidence  in  federal  courts — 
Following  state  practice.  5 C.  C.  A. 
524. 

Excluded  from  bill  of  exceptions.  14 
CCA  24,8. 

Expert  testimony.  22  C.  C.  A.  180. 

EXCEPTIONS.  BILL  OF. 

Time  of  filing— When  regulated  by 
state  practice.  5 C.  C.  A.  524. 
Exclusion  of  evidence.  14  C.  C.  A. 
248. 

EXECUTION. 

Supplementary  procee<linga— Following 
state  practice.  5 C.  C.  A.  51»4. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.  22  G.  C.  A.  230. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  12  C.  C.  A. 
252. 

EXTINGUISHMENT. 

Of  maritime  licuo.  11  C.  C.  A.  122. 

FEDERAL  COURTS. 

Jurisdiction  as  affected  by  state  laws. 
1 C.  C.  A.  513. 

Following  state  practice.  5 C.  G.  A. 

Jurisdiction.  11  C.  C.  A.  308;  13  C. 
C.  125. 

Enjoining  proceedings  in  state  courts. 
12  C.  C.  A.  22. 

Effect  of  state  decisions  as  to  consti- 
tutionality of  statute.  21  C.  C.  A. 
2L 

Enforcing  liens  created  by  state  laws. 
21  C.  C.  A.  2L 

Conclusiveness  of  judgment  between 
federal  and  state  courts.  21  C.  C. 
A.  418. 

Conflict  of  jurisdiction  with  state 
courts.  22  C.  G.  A.  352. 

Jurisdiction  in  mortgage  foreclosure. 
24  C.  C.  A.  523. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  4. 

Suits  by  and  against  receivers  of.  22 
C.  C.  A.  40. 

Practice  on  jury  trial.  22  C.  C.  A. 
528. 

Diverse  citizenship  as  ground  of  juris- 
diction. 21  C.  C.  A.  228. 
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FEDERAL  COURTS-Cont’d. 
Conformity  of  practice  to  that  of  state 
court.  27  C.  C.  A.  392. 

FEDERAL  QUESTIONS. 

As  couferring  jurisdiction  on  United 
States  courts.  11  C.  O.  A.  308. 

FELLOW  SERVANTS. 

W^ho  are.  8 C.  C.  A.  (JtJS;  9 C.  C.  A. 

FIDELITY  INSURANCE.  19  C.  C.  A. 
273. 

FIRES. 

As  a peril  of  the  sea.  19  C-  C.  A.  472. 

FOREIGN  CORPORATIONS. 

Status  under  the  rule  of  comity.  7 C 
C.  A.  419. 

DissoluUon.  7 C.  C.  A.  421. 

FRAUD. 

Fraudulent  use  of  trade-mark.  17  C 
C.  A.  579,  057. 

In  use^  of  trade-marks  and  trade-names. 
20  C.  C.  A.  105. 


INSURANCE. 

Conditions  as  to  time  for  bringing  suit, 
2 C.  C.  A.  473. 

Effect  of  disability  to  sue  on  limitations 
of  policy.  2 C.  C.  A.  473. 

Estoppel  of  company  to  set  up  limita- 
tion of  action.  2 C.  C.  A.  473. 

Limitation  of  time  for  bringing  suit.  2 
C.  C.  A.  4 1 3. 

Time  when  limitation  of  action  begins 
to  run.  2 C.  C.  A.  473. 

Waiver  of  limitations  by  company.  2 
C.  C.  A.  473. 

Conditions  of  policy — Arbitration.  9 
C.  C.  A.  628. 

Authority  of  insurance  agent.  13  C, 
C.  A.  292. 

Waiver  of  prepayment  of  insurance  pre- 
miums.  13  C.  C.  A.  292. 

Suicide  as  a defense  to  a life  policy. 
16  C.  C.  A.  623  ; 28  C.  C.  A.  284. 

Credit  insurance.  19  C.  C.  A.  271. 

Guaranty  insurance.  19  C.  C.  A.  271. 

Fidelity  insurance.  19  C.  C.  A.  273 

Title  insurance.  19  C.  C.  A.  278. 

VVaiver  of  condition,  27  C.  C.  A.  46, 


GARNISHMENT. 

Of  receivers.  26  C.  C.  A.  49. 

GENERAL  AVERAGE. 

Marine  insurance.  20  C.  C.  A.  357. 

GUARANTY  INSURANCE.  19  C.  C 
^1.  271. 

GUARDIAN  AND  WARD. 

Citizenship  ns  affecting  the  jurisdictior 
of  the  federal  courts.  10  C.  C.  A 
253, 

HABEAS  CORPUS. 

Jurisdiction  of  federal  courts.  25  C 
C.  A.  4. 


husband  and  WIFE. 

Liability  of  husband  for  negligence  of 
wife.  12  C.  C,  A.  196. 

IMMIGRATION. 

Contract  labor.  1 C.  C.  A.  52. 

I.MPORTATION. 

Of  contract  labor.  1 C.  C.  A.  52. 

INDEPENDENT  CONTRACTORS. 
Negligence  of  employes.  28  C.  C.  A. 
392. 


INDIANS. 

Jurisdiction  and  judgments  of  Indian 
courts.  11  C.  C.  A.  468. 

INFRINGEMENT. 

Of  patents,  copyrights,  and  trade- 
marks—loaches  as  a defense.  22  C. 
C.  A.  211. 

INJUNCTION. 

Restraining  proceeilings  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575. 

INS.VNITV. 

Effect  on  the  question  of  suicide.  16 
C.  C.  623. 


INTENT. 

As  an  element  in  offer  and  acceptance 
of  proposition.  16  C.  C.  A,  199. 

INTERSTATE  CO.MMERCE. 

Taxation  of.  8 C.  C.  A.  492. 

JUDGMENT?. 

Method  of  entering  judgment  in  federal 
. court— Following  state  practice.  5 C. 
C.  A.  594. 

Rendition  on  Sunday.  12  C.  C.  A.  462. 
F'inality  of  judgments  for  purposes  of 
review.  17  C.  C.  A.  238;  28  C.  C. 
A.  482. 

Conclusiveness  as  between  federal  and 
state  courts.  21  C.  C.  A.  478. 
Enforcement  against  municipality  by 
mandamus.  25  C.  C.  A.  475. 

JUDICIAL  SALES. 

On  Sunday.  12  C.  C.  A.  462. 
Restraining  competition  in  bidding.  28 
C.  C.  A.  192. 

JURISDICTION. 

Of  circuit  court  of  appeals.  1 C.  C.  A. 

6. 

Of  supreme  court.  1 C.  C.  A.  9,  11. 

Of  federal  courts.  1 C.  C.  A.  513. 

Of  federal  courts  in  equity.  1 C.  C.  A. 
514;  5 C.  C.  A.  5!H;  11  C.  C.  A. 
308;  13  C.  C.  A.  165;  18  C.  C.  A.  86. 
Of  federal  courts  in  probate  matters.  1 
C.  C.  A.  514. 

Of  federal  courts  over  corporations.  6 
C.  C.  A.  174. 

Of  Indian  courts.  11  C.  C.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.  15  C.  C.  A.  6. 

Of  United  States  circuit  courts.  16  C. 

C.  A.  507;  19  C.  C.  A.  75. 

In  admiralty  as  to  matters  of  contract. 

18  C.  C.  A.  347;  27  C.  C.  A.  .5.30. 

In  admiralty  to  enforce  liens  created 
by  state  laws.  21  C.  C.  A.  21. 
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JURI  SDICTION-Cont’d. 

Couflict  between  federal  and  atate 
courts.  22  C.  C.  A. 

Of  federal  cf>urts  in  foreclosure.  2A 
C.  C.  A.  52L 

Of  federal  courts  on  habeas  corpus. 
25  C.  C.  A.  A 

Of  federal  courts  in  actions  attainst 
their  receivers.  ^ C.  C.  A.  41L 
Diverse  citizenship  as  ground  of  federal 
jurisdiction.  21  C.  C.  A. 

JURY. 

KifCht  to  trial  by  jnry  in  federal  court. 
5 C.  C.  A.  mAl  iJfi  C.  C.  A.  528. 

DACHES. 

As  a defense  in  salts  for  infringement 
of  patents,  copyrights,  and  trade- 
marks. 22  C.  C.  A.  2JLL 

LAND  DEPARTMENT. 

Conclusiveness  and  effect  of  decisions. 
28  C.  C.  A.  344. 

LICENSE. 

Implied  rights  of  licensee  of  a patent 
25  C.  C.  A,  28flL 

LIFE  INSURANCE. 

Suicide  as  a defense.  2S  C.  G.  A.  2.84. 

LIMITATION  OF  ACTION.S. 

On  insurance  policies.  2 C.  C.  A.  473. 

LOTTERY. 

What  constitutes.  12  C.  C.  A.  348. 
MANDAMUS. 

In  aid  of  appeals.  JD  C.  C.  A.  4,50. 
To  enforce  payment  of  judgment 
against  municipality.  25  C.  C.  A. 
475. 

MARINE  INSUR.\NCE. 

Perils  of  the  sea.  Ifl  C.  C.  A.  4fi5. 
General  average.  2ii  C.  C.  A.  357. 

MARITIME  LIENS. 

For  supplies  and  services.  L5  C.  C.  A, 

Waiver  and  extinguishment.  II  C.  C. 
A.  1D2. 

Created  by  state  laws.  21  C.  C.  A.  2L 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8 C.  C.  A. 

W>8;  fi  C.  C.  A.  51ML 
Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
IR  C.  C.  A.  21  C.  C.  A.  SSL 
Negligence  of  employ^  of  independent 
contractor.  ^ C.  C.  A.  392. 

MASTERS  IN  CHANCERY. 
Compensation.  21  C.  C.  A.  475. 

MENTAL  SUFFERING. 

As  an  element  of  damages.  11  C.  C. 

A.  556;  15  C.  C.  A.  250. 

Damages  for  delay  in  delivering  tele- 
gram. 28  0.  C.  A.  02. 

MINES  AND  MINING. 

Right  of  dower  in  mines.  3 C.  C.  A. 
31ti. 
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MONOPOLIES. 

Constitutional  restrictions  on  grant.  11 
C.  G.  A.  0. 

MORTGAGES. 

Agreement  to  give  a mortgage.  18  G. 
G.  A.  158. 

Forecloflure  in  federal  courts.  24  C. 
C.  A.  522. 

MUNICIPAL  CORPORATIONS. 
Liability  for  torts  of  public  officers.  H 
C.  C.  A.  521. 

Enforcement  of  judgment  apinst 
municipality  by  mandamus.  25  C. 
C.  A.  115. 

NAMES. 

Of  parties  in  deeds  and  mortgages. 
23  C.  C.  A.  140. 

NEGLIGENCE. 

Liabilities  of  earners  for  negligence  of 
servants.  HI  C.  C.  A.  4041. 

Of  wife,  liability  of  husband.  12  C.  C. 
A.  190. 

Personal  liability  of  directors.  12  G. 
C.  A.  680. 

In  transmission  of  telegram.  11  G.  C. 
A.  III. 

NEUTRAUTY  LAWS. 

Object  and  scope  of  neutrality  law.  28 
C.  C.  A.  IM2. 

NEW  TRIAL. 

When  granted  in  federal  courts.  5 G. 
C.  A.  51M. 

OFFICE  AND  OFFICER. 

Torts  of  public  officers.  11  C.  C.  A. 
531. 

PARENT. 

• Death  of  child  by  wrongful  act — Dam- 
ages. 1 G.  G.  A.  21. 

PARTIES. 

To  actions  in  federal  courts.  5 C.  C. 
A.  591. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  G.  A. 
254. 

Names  of,  In  deeds  and  mortgages. 
23  C.  C.  A.  146. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  1 C.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  exiiel  dis- 
orderly passenger.  1 C.  C.  A.  231. 

, Duties  and  liabilities  of  sItH;piug-cnr 
companies  towards.  Ill  G.  C.  A.  335. 
Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants. 10  G.  C.  A.  466. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  ap|>eals.  2 C.  C.  A. 
5(>5:  21  C.  C.  A.  427. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  app«  nls.  3 C.  C.  A.  572: 
21  C.  C.  A.  189. 
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PATENTS  FOR  INVENTION 8- Con- 
tinued. 

Pleading  in  infringement  suits.  19  C. 
C.  A.  595 

To  public  lands— Cancellation.  22  C. 
C.  A.  38. 

Laches  as  a defense  in  suits  for  in- 
fringement. 22  C.  C.  A.  211. 

Power  of  patentee  to  control  bis  in- 
vention. C.  C.  A.  280. 

PAYMENT. 

Implied  obligation  to  pay  for  benefits 
received.  2 C.  C.  A.  488. 

I'EKILS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  C.  C.  A.  231. 

Damages  to  ship  and  cargo  through  va- 
rious causes.  19  C.  C.  A.  4<^. 

PLEADINO. 

In  common-law  actions  in  federal 
courts.  5 C.  C.  A.  51>4. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  C. 
A.  2G1. 

In  patent  infringement  suits.  19  C.  C. 
A.  «j9o. 

PRACTICE. 

As  regulated  by  state  laws.  1 C.  C.  A. 
515;  5 C.  C.  A.  51M;  9 C.  C.  A.  548. 

PRE.I  LDICE. 

As  ground  for  removal  of  causes.  8 C. 
C.  A.  95. 

PROBATE. 

Jurisdiction  of  federal  courts.  1 C.  C. 
A.  514. 

PUBLIC  LANDS. 

Liability  of  purchaser  holding  equitable 
title  to  state  taxation.  4 C.  C.  A. 
im 

Not  subject  to  state  taxation.  4 C.  O. 
A.  190. 

Decisions  of  land  department — Their 
conclusiveness  and  effect.  22  C.  C. 
A.  38;  28  C.  C.  A.  344. 

PUBLIC  POLICY. 

As  affecting  contracts.  9 C.  C.  A.  006. 

RAILROADS. 

When  land  grants  taxable.  4 C.  C.  A. 
190. 

RECEIVERS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A.  2^. 
Actions  by  and  against.  26  C.  C.  A. 
49. 

Nature  of  certificates.  20  C.  C.  A. 
350. 

RE.MOVAL  OF  CAUSES. 

As  restricted  by  state  laws.  1 C.  C.  A. 
615. 

For  prejudice  or  local  influence.  8 0. 
C.  A.  95. 

Construction  of  statute.  18  C.  C.  A. 
80. 

Actions  against  federal  receivers.  26 
C.  C.  A.  49. 


REPORTS. 


REVIEW.  BILL  OF. 

Necessity  of  leave  to  file  after  decisions 
on  appeal.  4 C.  C.  A.  72. 

SALE. 

Of  patent.  25  C.  C.  A.  280. 

SEPARABLE  CONTROVERSIES. 

As  ground  for  removal  of  cause.  18  C. 
C.  A.  80. 

SHAREHOLDERS. 

In  national  banks.  15  C.  G.  A.  130. 

SHIPPING. 

Implied  warranty  of  seaworthiness.  15 
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CASES 


ARGUED  AND  DETERMINED 

IN  THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(S3  Fed.  676.) 

UNION  PAC.  RY.  CO.  v.  TRAVELERS*  INS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  November  15,  1807.) 

No.  874. 

Contract— CossTRDcnojf — Measure  or  Damages  for  Breach. 

A railroad  company  leased  to  another  ground  at  a station  on  which  the 
lessee  contracted  to  erect  a building  152  feet  long,  42  feet  wide,  and  two 
stories  high,  in  which  he  agreed  to  furnish  the  company  rooms  for  station 
purposes,  and  to  maintain  a flrst-cla.Ks  hotel.  Hie  company  covenanted  not 
to  permit  the  use  of  its  other  property  to  the  Injury  of  the  hotel,  and  tliat  it 
would  stop  all  Its  passenger  trains  passing  at  seasonable  hours  for  meals 
a Bufllclent  time  to  allow  the  passengers  to  take  meals.  The  contract  was 
observed  by  both  parties  for  15  years,  during  which  time  the  lessee  had  In- 
creased the  capacity  of  the  hotel  until  it  contained  55  sleeping  rooms. 
After  that  time  the  company  ceased  to  stop  the  only  passenger  train  passing 
at  a seasonable  hour  for  meals  a sufflcioit  length  of  time  for  the  passengers 
to  take  meals.  Held,  that  the  agreement  to  stop  the  trains  did  not  go  to 
the  whole  consideration  of  the  contract,  so  as  to  entitle  the  lessee  on  its 
breach  to  recover  as  for  a total  breach  of  the  entire  contract,  but  was  only 
an  incidental  promise,  and  the  measure  of  the  lessee’s  recovery  was  the 
diminution  in  the  earnings  of  the  hotel  caused  thereby  between  the  time 
of  the  breach  and  the  bringing  of  suit. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

Action  by  the  Travelers’  Insurance  Company  against  the  Union  Pa- 
cific Railway  Company.  From  a judgment  for  plaintiff,  defendant 
brings  error. 

This  writ  of  error  was  sued  nut  to  reverse  a Judgment  for  ?40,000.  which 
was  rendered  against  the  Union  Pacific  Railway  Company,  the  pialntifT  in 
error,  for  the  breach  of  a covenant  in  a lease  to  stop  Its  passenger  trains 
which  passed  the  leased  premises  at  seasonable  liours  for  meals  a siitficient 
time  to  permit  passengers  to  take  their  meals  at  an  hotel  built  on  tlie  premises 
by  the  lessee.  The  lease  was  made  on  September  1.  1875.  The  first  breach 
occurred  in  Juno,  1801.  Tlds  action  was  commenced  on  .Inly  1.  1802.  In  the 
petition  damages  for  the  loss  of  protlts  between  .Tune  1.  18!)  1,  and  .July  1,  1802, 
were  demanded,  but  at  the  trial  the  attempt  to  recover  the.se  profits  was  aban- 
doned, and  the  defendant  in  error  clalm^  to  recover  the  value  of  tlie  hotel 
and  other  buildings  on  the  leased  premises  as  for  an  entire  brcnclj  of  the  con- 
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tract.  The  case  was  tried  by  a referee,  whose  findings  of  fact  and  conclusions 
of  law  were  adopted  by  the  court.  The  Undin>:s  disclose  these  facts;  (^n 
September  1,  IST.j,  the  Kansas  Pacific  Railway  ComiMiuy  made  the  lease  in 
suit  to  T.  C.  Henry.  The  plaintiff  in  error  succeeded  to  the  rights  and  .ns- 
.sumed  the  oblliprations  of  the  lessor,  and  the  Travelers’  Insurance  Company, 
the  defendant  In  error,  succ'eeded  to  the  rights  and  assumed  the  liabilities  of 
the  lessee  before  June  1,  1.S8H.  By  the  terms  of  the  contract  the  railway  com- 
pany leased  to  Henry  for  the  terai  of  lo  year.s,  with  the  pei-petual  rittlit  of  re- 
newal for  terms  of  10  years,  unless  the  company  purchased  the  improvements 
af  an  appraised  value,  a tract  of  land  21o  feet  long  and  110  feet  wide,  situated 
between  the  railroad  of  the  company  and  one  of  the  streets  of  Abilene.  In  the 
state  of  Kansas.  It  covenanted  to  pay  the  expenses  of  putting  down  all  plat- 
forms around  a building  which  Henry  agreed  to  CMinstruct  on  the  premises  for 
an  hotel  and  depot,  to  pay  for  awnings  over  tltese  platforms,  to  ixiint  the  awn- 
ings, and  to  keep  them  In  good  repair.  It  agreed  to  stop  all  pns.senger  trains 
which  should  pass  Abilene  at  seasonable  hours  for  meals  at  the  hotel  on  tin* 
premises  a sufficient  time  to  allow  the  passengers  to  take  their  meals.  It  cove- 
nanted that  Henry  should  have  the  right  to  charge  and  receive  reasonable 
rent  from  any  other  railroad  company  which  shopld  occupy  the  depot,  and  It 
agreed  not  to  permit  the  use  of  any  of  the  property  then  or  thereafter  owned 
or  held  by  it  in  Abilene  so  as  to  Injure  the  hotel  or  Its  business.  On  the  other 
hand,  Henry  agreed  to  erect  a building  152  feet  long,  42  feet  wide,  and  2 
stories  high  before  December  3,  1875,  to  be  used  for  depot  and  hotel  purposes, 
to  provide  therein  a waiting  room,  ticket  office,  telegraph  office,  and  baggage 
room  suitable  for  railroad  accommodations,  to  keep  In  this  building  a first- 
class  hotel,  and  to  sell  the  dejmt  and  hotel  to  the  company  at  any  time  after 
five  years,  at  an  appraised  value.  If  the  company  should  desire  to  buy,  and 
should  give  notice  of  its  intention  six  months  before  the  purchase.  The  lease 
provided  that,  if  the  lessee  broke  his  covenant  to  keep  a first-class  hotel,  the 
company  might  cease  to  comply  with  its  covenants  to  stop  its  trains  for 
meals,  to  repair  the  platforms  and  awnings,  and  to  refuse  to  permit  the  use 
of  its  lands  to  the  injury  of  the  business  of  the  hotel,  might  continue  to  usi* 
the  passenger  and  imggage  rooms  and  the  ticket  office,  and  might  submit  the 
rights  of  tlie  parties  to  arbitration.  The  lease  contain^  no  provision  relative 
to  the  effect  of  the  breach  of  any  other  covenant  which  it  contained.  The 
le.ssee  built  an  hotel  and  dei»ot  on  the  premises  In  1875,  within  the  time  fixed 
In  the  lease.  It  contained  twenty  sleeping  rooms,  was  adapted  for  general 
hotel  puriHJses  as  well  as  for  a railway  eating  hou.se,  and  was  within  two 
blocks  of  the  business  center  of  Abilene.  The  railroad  company  occupied  the 
passenger  and  baggage  rooms  and  the  ticket  office,  and  the  lessee  the  remain- 
der of  the  building.  It  has  ever  since  l)een.  and  still  is.  the  only  first-class 
liotel  In  Abilene;  and  it  luis  always  l)cen,  and  still  is,  used  by  the  lessee  as 
such.  This  building  cost  ,sH0.(K)0  in  1875.  Trior  to  .\prll  14.  1877,  the  lessee 
jidd**d  a third  story  to  the  hotel,  for  the  purpose  of  providing  It  witli  additional 
sleeping  rooms,  and  built  a two-story  brick  office  building  upon  the  leased 
j)it*iuises.  fronting  on  a principal  street.  On  tliat  day  a supplemental  contract 
was  made  to  the  effect  that  these  improvements  shoidd  be  treated  as  though 
tljey  had  been  a part  of  the  original  building.  At  some  time  after  April  4, 
1887,  tlie  lessee  sijent  ^12.0(H)  in  making  further  Improvements  upon  the  prop- 
erty. None  of  the  improvements  made  subsequent  to  the  original  construction 
were  necessary  for  the  punmse  of  furnishing  me.ils  to  passengers.  The  office 
building  has  been,  since  a time  anterior  to  the  commencement  of  this  action, 
and  still  Is,  occupied  by  the  Kansas  Farm  Mortgage  Company  as  a tenant  of 
the  lessee.  The  railw'ay  company  leased  the  hotel  from  the  lu.surance  com- 
jwny  for  ^2,000  i)er  annum  fn>m  .luue  1,  1889,  to  June  1,  1890,  when  it  surren- 
deretl  possession  to  the  insurance  cimipany.  Train  No.  8 of  the  railway  com- 
pany passed  the  hotel  at  a soa.sonabic  liour  for  dinner  during  ail  the  time  here 
in  que.stlon.  Trior  to  March  20,  ISIH),  it  stopped  there  dally  a sufficient  time 
for  passengers  to  take  their  im*nls.  On  March  20,  1890,  the  railway  comi>any  for 
the  first  time  put  a dining  car  on  this  train,  and  h:is  since  operated  it  wMth 
the  train.  From  that  time  until  the  railway  company  surrendered  the  hotel 
lo  the  Insurance  company  that  train  did  not  stop  at  .\bllene  for  meals.  Short- 
ly before  June  1,  1891,  when  the  insurance  company  retook  the  hotel,  it  de- 
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m.nndod  that  the  trail)  should  stop  for  meals,  and  the  railway  company  di- 
rected lt.s  trainmen  to  stoji  the  train  15  minutes  to  allow  the  passengers  to 
take  their  meals;  but  the  order  was  not  enforced,  and,  while  the  train  stopped 
at  the  hotel,  it  usually  stopiM'd  less  than  10  minutes.  Nevertlieless  passengers 
went  Into  the  dining  room  of  the  hotel,  obtained  their  dinners,  and  paid  for 
them,  on  178  of  the  805  days  which  intervened  between  May  81.  1801,  and  the 
comtnencement  of  this  suit,  and  many  other  iwssengers  from  this  train 
availe<l  themselves  of  the  privileges  of  a lunch  counter  which  the  lessee  main- 
tained. 8ince  the  commencement  of  the  suit  the  Insurance  company  lias  fur- 
nished dlnnci's  to  passengers  on  this  train,  has  contlnue<l  to  occupy  and  operate 
the  hotel  and  to  rent  the  otfice  building,  and  It  has  always  insisted  upon  a 
strict  i>erformance  of  the  covenants  made  by  the  lessor  In  the  lease.  The 
plaintiff  in  error  denied  In  its  answer  that  It  had  broken  Its  covenant  to  stop 
its  train  at  Abilene  a sufficient  .time  to  allow  the  passengers  to  take  their 
meals,  and  introduced  evidence  tending  to  sustain  its  defense,  but  that  defense 
failed,  and  the  court  found  that  there  was  a breach  of  the  covenant.  The 
operation  of  dining  cars,  and  the  failure  to  stop  train  No.  8 a reasonable  time, 
depreciated  the  value  of  the  buildings  on  the  leased  premises,  and  destroyed 
their  rental  value.  If  the  train  had  stopped  dally  a proper  length  of  time,  and 
no  dining  car  had  been  run  upon  It,  the  rental  value  of  the  proi>erty  wouhl 
have  been  $2,000  per  annum.  Whether  or  not  It  would  have  had  any  rental 
value  If  the  train  had  been  stopped  a projs'r  length  of  time,  and  the  dining  car 
had  been  operated,  is  not  found.  The  buildings  had  no  market  value,  but  the 
court  found  that  It  appearetl  from  their  cost  and  their  rental  value  that  tlu*y 
w’ere  worth  $40,000.  As  conclusions  of  law  the  court  found  that  tlie  use  of 
dining  cars  was  no  breach  of  the  contract,  but  that  the  failure  to  stop  train 
No.  8 a sufficient  time  to  allow  the  pas.sengers  to  take  their  dinners  constituted 
fiuch  a breach,  and  that  the  value  of  the  Improvements  on  the  leased  premises 
—$40,000— was  the  measure  of  the  damages  caused  by  this  brea«  ii. 

N.  H.  Loomis  (W.  R.  Kelly,  A.  L.  Williams,  and  R.  W.  Hlair,  on  th»‘ 
brief),  for  plaintiff  in  error. 

John  H.  Mahan  and  J.  E.  McKeighan,  for  defendant  in  error. 

Before  BREWER,  Circuit  Justice,  and  SANBORN  and  THAYER. 
Circuit  Judg(«. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  proposition  that  the  measure  of  damages  for  the  continued 
breach  for  11  mouths  of  a covenant  in  a lease,  which  had  l>een  care- 
fully kept  for  15  years,  to  stop  trains  which  arrived  at  seasonabh* 
hours  at  an  hotel  on  the  leased  premises  for  meals,  is  the  value  of  the 
hotel,  is  sufficiently  startling  to  arrest  attention  at  h*ast,  and  to  ex- 
cite some  degree  of  curiosity  to  learn  ujwn  what  theory  the  skill  and 
ingenuity  of  counsel  have  thus  far  maintained  it.  Their  contention 
is:  First,  that  the  covenants  of  the  lessor  to  stop  its  trains  at  the 

hotel  for  meals,  and  not  to  permit  the  use  of  its  property  in  Abilene  to 
injure  the  business  of  the  hotel,  and  the  covenant  of  the  lessee  to 
keep  a first-class  hotel,  with  accommodations  for  meals  for  passengers 
and  guests,  were  mutually  dependent  covenants,  each  of  which  went 
to  the  whole  consideration  of  the  contract;  second,  that  the  continuing 
breach  of  these  covenants  by  the  lessor  for  11  months  gave  to  the  lessee 
the  right  to  recover  damages  as  for  a total  breach  of  the  entire  con- 
tract; and,  third,  that  the  lessee  was  entitled  to  recover  what(*ver  it 
had  expended  in  preparing  to  fulfill  its  part  of  the  contract,  which 
they  claim  was  much  more  than  the  estimated  value  of  the  hotel.  Let 
us  consider  these  propositions  in  their  order. 
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1.  The  intention  of  the  parties  in  this  case,  as  in  all  cases  of  the 
interpretation  of  contracts,  must  determine  whether  the  covenants  of 
the  lease  were  dependent  or  inde{>endent,  and  that  intention  must  be 
ascertained  from  the  contract  itself  by  the  application  of  common 
sense  to  its  interpretation  in  view  of  the  situation  of  the  parties  when 
it  was  made,  and  from  the  construction  which  they  gave  to  it  by  their 
subsequent  words  and  deeds  before  any  controversy  had  arisen  con- 
cerning it.  The  approved  test  for  the  determination  of  this  question 
is  found  in  the  rule  which  Lord  Mansfield  stated  in  Hoone  v.  Eyre,  1 
H.  Bl.  273,  in  th(*se  words: 

“Where  mutual  covenants  go  to  the  whole  of  tho  consideration  on  b«^th  sides, 
they  are  mutual  comlltions,  the  one  precedent  to  the  other.  But  where  they 
only  go  to  a ijart,  where  a breach  may  be  paid  for  in  damages,  there  the  de- 
fendant has  a remtnly  on  his  covenant,  and  sliall  not  plead  it  as  a condition 
preeeilent.”  Ritchie  v.  Atkinson,  10  Ea.st,  20r»;  Stavers  v.  Curling,  3 Bing.  N. 
355;  Lowber  v.  Bangs.  2 Wall,  728,  730;  Plague  v.  Ahrens,  3 U.  S.  App.  231, 

3 C.  C.  A.  420,  and  53  Eod.  58. 

The  breach  of  a covenant  of  the  first  class — a dependent  covenant, 
which  goes  to  the  whole  consideration  of  the  contract — gives  to  the 
injured  party  the  right  to  treat  the  entire  contract  as  broken,  and  to 
recover  damages  for  a total  breach.  Leopold  v.  Salkey,  89  111.  412; 
K(*ck  V.  Bieber  (Pa.  Sup.)  24  Atl.  170;  Parker  v.  Russell,  133  Mass. 
74;  RaUroad  Co.  v.  Van  Deusen,  29  Mich.  431;  Richmond  v.  Railroad 
Co.,  40  low'a,  2G4,  275.  But  a breach  of  a covenant  of  the  second 
class — a covenant  which  does  not  go  to  the  w'hole  consideration  of  the 
contract,  and  is  subordinate  and  incidental  to  its  main  purpose — does 
not  constitute  a breach  of  the  entire  contract,  or  put  an  end  to  the 
agreement,  but  the  injured  party  is  still  bound  to  i>erform  his  part  of 
the  contract,  and  the  only  damages  he  can  recover  consist  in  the  dif- 
ference between  the  amount  which  he  actuall}'  received  or  lost,  and 
the  amount  which  he  w’ould  have  rt'ceived  or  lost  if  the  broken  cove- 
nant had  been  kept.  Pordage  v.  Cole,  1 Saun<l.  320,  note;  Campbell 
V.  Jones,  0 Term  R.  570,  573;  Surplice  v.  Farnsworth,  7 Man.  & G. 
670,  5S4;  Obermyer  v.  Nichols,  0 Bin.  159,  100,  104;  Burnes  v.  Mc- 
Cubbiu,  3 Kan.  221,  220;  Butler  v.  Mannv,  52  Mo.  497,  500;  Turner 
V.  Mellier,  59  Mo.  527,  530;  Pepper  v.  Haight.  20  Barb.  429,  440;  Ap- 
IMilachian  Co.  v.  Buchanan,  43  IJ.  S.  App.  205,  20  C.  C.  A.  33,  and  73 
Fed.  1007.  Illustrations  of  the  first  clas.s  of  covenants  are  found  in  con- 
tracts for  personal  services,  such  as  that  in  LeoiX)ld  v.  Salkey,  supra, 
in  w'hich  one  agreed  to  devote  his  entire  time  and  skill  to  the  busi- 
ne.ss  of  his  employer  for  three  years,  and  it  was  held  that  he  made  a 
breach  of  his  entire  contract  by  absenting  himself  for  two  months  in 
the  busiest  season.  Covenants  to  support  the  grantors  of  land  during 
their  natural  lives  in  consideration  of  the  conveyances — like  that  in 
I’arker  v.  Russell,  supiTi,  where  it  was  held  that  the  failure  to  furnish 
any  suj)port  under  sia  li  a covenant  for  two  years  constituted  a total 
breach  of  the  entire  agre<nient — furnish  a class  of  familiar  illustra- 
tions of  this  rule  many  of  which  may  be  found  in  the  reports  of  the 
New  England  states.  Mullaly  v.  Austin,  97  Mass.  lUi;  Amos  v.  Oak- 
ley, 131  Mass.  413  : Remelee  v.  Hall.  31  Vt.  582;  Fales  v.  Hemenway, 

04  .Me.  373;  Sutherland  v.  Wyer,  07  .Me.  04;  Liunoreaux  v.  Rolfe,  30  N. 
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H.  Tilt*  prniiiisi*  to  pay  in  iustnllnieiits  for  work  as  it  propr(*ss(*tl 
was  held  to  be  of  this  cliaraeter  in  Kailroad  Co.  v.  Van  Deiisen,  supra, 
whei-e  persistent  and  rt*i>eated  i-efusals  and  failures  to  pay  the  in- 
stallments when  due  according  to  the  terms  of  a grading  contract  were 
declared  to  give  the  contractor  the  right  to  abandon  the  work,  and  to 
recover  his  damagt*s  for  a breach  of  the  entire  agreement.  In  Itich- 
mond  V.  Railroad  Co.,  supra,  the  case  upon  which  cciunsel  for  the  di*- 
feudaut  in  error  seem  to  place  their  chief  reliance  to  sustain  this  judg- 
ment, the  sujireme  court  of  Iowa  held  that  a covenant  by  a niilroad 
com]iany  to  deliver  to  a les.s(*e,  which  had  built  an  eh*vator  for  the 
purjjose  of  handling  grain,  all  the  through  grain  passing  over  the  rail- 
road, went  to  the  whole  consideration  of  that  lease,  and  that  its  breach 
authorized  the  lessee  to  recover  for  a total  breach  of  the  entire  con- 
tract. In  that  case  the  railroad  company  leased  a iwrtion  of  its  right 
of  way  on  the  bank  of  the  Mis.vissi]>)u  river  at  Dubuque  to  the  assignor 
of  Richmond  & Jackson  for  the  term  of  15  years  for  use  as  the  site 
for  an  elevator,  and  covenanted  to  give  to  the  lessee  the  handling  of  all 
its  thniugh  grain,  and  to  pay  to  it  one  cent  a bushel  and  certain  stor- 
age charges  thei'efor.  The  lessee  agree<l  to  build  and  operate  the  ele 
vator,  and  either  to  sell  its  building,  or  take  another  lease  for  15  years, 
at  the  option  of  the  railroail  company,  at  the  end  of  the  term.  The 
lease  was  made  in  1800.  The  railroad  company  had  no  bridge  across 
the  Mississippi  river  at^DubiKpie  at  that  time,  and  it  was  nect*ssary  to 
handle  its  through  grain  by  means  of  an  elevator.  The  elevator  was 
erected  at  the  terminus  of  the  railroad  on  the  w'est  bank  of  the  river 
and  w'as  suitably  located  and  equipped  to  transfer  grain  to  and  from 
cars  on  the  railroad  track  and  boats  and  barges  on  the  rivt*r.  About 
1807  another  railroad  company  leased  the  railroad  of  the  lessor,  and 
assumed  its  obligations  under  the  lease  to  the  elevator  company.  A 
bridge  was  built  across  the  river,  and  from  that  time  forward  tlu*  h‘ssor 
used  this  bridge,  and  refused  to  pass  its  grain  through  the  elevator. 
Richmond  & Jackson,  the  assignees  of  the  lesset*.  sued  the  lessor  and 
its  as.signee,  and  n*covered  a judgment  for  ^1,305.12  for  failuiv  to  give 
them  the  handling  of  the  through  grain  between  October  1,  lSi;7,  and 
January  23,  18GS.  2(>  Iowa,  11)1.  They  sued  again,  and  recovc*n*d 

|73,13b  for  the  breach  of  this  covenant  betwt*en  January  23.  IStJs. 
and  May  1,  1870.  33  Iowa,  422.  On  February  3,  1872,  they  brought 
another  suit  fora  total  breach  of  the  entire  contract,  and  in  that  action 
they  proved  and  recovered  the  value  of  their  elevator,  which  had  bec;n 
i*endered  useless  by  the  failure  of  the  railroad  company  to  deliver  the 
grain  to  it.  This  Iowa  case  is  cited  as  analogous  to  the  action  under 
consideration,  and  as  persuasive  authority  in  support  of  the  judgment 
in  hand.  But  the  dilTerence  between  that  case  and  the  one  at  bar  is 
striking  and  fundamental.  In  the  Iowa  cast*  the  «“levator  was  built— 
the  entire  improvement  was  made — for  the  juii  posi;  of  handling  grain, 
which  the  railroad  company  was  to  furnish,  and  for  whose  handling  it 
was  to  pa}',  and  the  failure  to  furnish  the  grain  and  pay  for  its  hand- 
ling w’ent  to  the  whole  consideration  of  the  contract.  In  the  case 
in  hand,  the  furnishing  of  dinners  daily  to  the  passengers  on  a single 
passenger  train  (the  only  passenger  train  that  ever  passed  Abihme 
regularly  at  a seasonable  hour  for  a meal)  could  not  have  lH*en  the 
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only  important  purpose  or  tbe  whole  consideration  for  the  erection 
of  the  three-story  hotel  with  55  sleeping  rooms,  anJ  tin*  two-story 
brick  oflice  building,  whose  value  is  charged  up  to  the  railroad  com- 
pany in  tliis  judgment.  Indeed,  the  court  below  expressly  finds  that 
neither  the  addition  of  the  third  story,  the  construction  of  the  office 
building,  nor  the  subsequent  improvements  on  these  buildings, 
which  cost  $12,000,  were  necessary  for  the  purpose  of  furnishing 
meals  to  passengers,  and  yet  they  constitute  a large  part  of  the  value 
of  the  buildings  evidenced  by  the  judgment.  If  furnishing  dinners 
to  passengers  upon  this  single  train  had  been  the  w’hole  considera- 
tion of  this  lease,  $3,000  exj)ended  in  a railroad  eating  house  would 
have  furnished  every  facility  for  dining  them  that  an  expenditure 
of  10  or  20  times  that  amount  could  provide.  Moreover,  it  was  con- 
ceded in  the  Iowa  case  that  the  railroad  company  had  committed  a 
total  breach  of  the  contract  (40  Iowa,  275),  while  in  the  case  at  bar 
the  railway  company  has  constantly  insisted,  not  only  that  there  was 
not  anv  breach  of  the  entire  contract,  but  that  there  w’as  no  breach 
of  the  covenant  to  stop  the  trains;  and,  after  a prolonged  and  ex- 
pensive litigation,  the  only  breach  found  by  the  court  below  is  that, 
although  the  company  stopped  its  train  No.  8 for  a time  on  each 
day,  it  did  not  stop  it  long  enough  daily  during  11  months  to  properly 
keep  its  covenant  in  that  regard.  The  differences  between  the  facts 
in  the  Iow  a case  and  those  in  the  case  at  bar  are  so  wide  and  marked 
that  the  decision  of  the  one  is  no  authority  for,  and  very  little  as- 
sistance in  the  decision  of,  the  other. 

The  cases  we  have  been  reviewing  are  the  leading  authorities  cited 
by  the  counsel  for  the  defendant  in  error  in  su])port  of  their  first 
contention.  They  are  cases  in  which  the  covenants  upon  which  they 
w'ere  brought  went  to  the  whole  consideration  of  the  contract;  cases 
in  wiiich  the  failure  to  perform  the  covenants  in  suit  deprived  the 
plaintiffs  of  the  chief  or  the  entire  value  of  the  contracts,  and  ren- 
dered their  further  existence  useless  to  them.  Thus  the  entire  con- 
sideration for  an  agreement  to  pay  for  personal  services  is  the  cove- 
nant to  devote  the  skill  and  ability  of  the  employed  to  the  service; 
the  whole  consideration  for  the  conveyance  of  a farm  for  the  sup- 
port of  the  grantor  is  the  covenant  of  the  grantee  to  furnish  that 
support;  the  entire  consideration  for  the  perfonnance  of  <a  contract 
of  grading,  which  is  to  be  paid  for  in  nionev.  is  the  promise  to  pay 
money;  and  the  real  considcTation  for  the  erection  and  maintenance 
of  the  elevator  at  Dubuque  was  the  covenant  of  the  railroad  com])any 
to  furnish  grain  for  it  to  handle,  and  to  pav  for  its  handling. 

Perhaps  w’e  have  examined  this  class  of  cases  with  sufficient  care, 
and  we  turn  to  a consideration  of  cases  involving  the  breach  of  in- 
dependent covenants  which  do  not  go  to  the  whole  consideration  of 
the  contract,  but  are  subordinate  and  incidental  to  its  main  purpose. 
The  remedy  for  the  breach  of  such  covenants  is  compensatory  dam- 
ages for  the  profits  lost  or  the  injuries  sustained  during  the  continii- 
anc«‘  of  the  breach  prior  to  the  commencement  of  the  action.  It 
docs  not  avoid  or  put  an  end  to  the  contract,  nor  does  it  authorize 
the  recovery  of  damages  for  its  total  breach.  Thus,  in  Surplice  v. 
Farnsworth,  supra,  it  was  held  that  a tenant  could  not  quit  the 
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and  defend  against  the  rent  reserved  in  the  lease,  because 
the  les.sor  broke  his  covenant  to  repair.  In  Oberinver  v.  Nichols,  b 
Hill.  151),  160,  169,  171,  Nichols  had  leased  a mill  to  Obermyer  for 
four  years,  and  covenanted  in  the  lease  to  build  a house  adjoining  the 
mill,  and  to  make  eertam  improvements  after  the  coinmeneeinent 
of  the  term.  The  tenant  took  possession,  and  the  lessor  broke  his 
covenants.  The  learned  judge  who  delivered  the  opinion  of  the 
supreme  court  of  Pennsylvania  said: 

“I  entirely  ,'itrri*e  with  the  charRO  of  the  conrt  Mow.  that  the  defendant  in 
that  suit.  liaviiiR  enjoyed  the  mill  and  premises  demised,  the  covenants  on  the 
part  of  the  landlord  wore  minor  and  sulH»rdinate,  and  did  not  go  to  the  essence 
of  the  contract,  so  as  to  defeat  the  rent  in  toto.  In  case  they  were  not  per- 
fomie<l;  bnt  that  the  jury  were  at  liberty  to  defalk  In  damaROS  from  the  rent 
whatever  they  might  think  just  and  conscientious  for  the  repairs  neRleoted  to 
have  been  made.  Where  a covenant  Roes  only  to  part  of  the  consideration  on 
l>oth  .‘iides,  and  a breach  of  such  covenant  may  be  paid  for  In  damages,  it  is  an 
independent  covenant.” 

To  the  same  effect  are  McCullough  v.  Cox,  6 Barb.  ."180,  ‘190,  where 
the  lease  contained  a covenant  by  the  lessor  to  make  improvements 
in  a store,  and  to  introduce  water;  Hurnes  v.  Mc('uhbin,  il  Kan.  2-1, 
226,  w’here  the  lease  contained  a covenant,  hroktm  by  the  lessee,  not 
to  assign;  and  the  otlier  cases  cited  in  this  class  in  tin*  earli(‘r  part 
of  this  opinion.  It  seems  unnecessary  to  review  the  cases  of  tills 
class  further,  and  it  is  not  difflcult  now,  in  the  light  of  the  principles 
and  authorities  to  which  we  have  referr<*d.  to  determine  to  which 
class  of  covenants  the  promis(‘  of  the  railroad  company  in  the  lease 
in  suit  to  stop  its  trains  at  the  hotel  for  meals  belonged.  The  situa- 
tion of  the  parties  when  the  contract  was  made,  and  the  terms  of 
the  lease  itself,  disclose  the  evident  intention  of  the  railroad  com- 
pany to  obtain  depot  accommodations,  and  of  the  h*ssee,  Henry,  to 
obtain  the  site  for  a fii-st  class  hotel  within  two  blo<  ks  of  the  center 
of  the  city  of  Abilene,  fronting  upon  a principal  street  upon  one  side 
and  upon  the  railroad  upon  the  other.  By  the  ttrst  article  of  the 
lease,  Henry  secured  the  use  of  this  site  for  15  years,  and  by  the  sec- 
ond article  the  railroad  company  secured  in  return  the  use  of  a pas- 
senger room,  baggage  room,  telegraph  office,  and  ticket  office  for  the 
same  length  of  time.  The  other  provisions  of  the  lease  follow  those 
which  secure  these  controlling  considerations,  and  are  made  by  its 
very  terms  minor,  subordinate,  and  incidental  to  them.  The  lease 
contains  covenants  that  the  lessor  shall  paint  the  awnings,  and  keep 
them  and  the  platforms  in  repair,  that  it  shall  stop  its  passenger 
trains  for  meals,  that  the  lessee  may  rent  depot  accommodations  to 
other  railroad  companies,  that  the  lessor  will  not  permit  the  use  of  its 
property  in  Abilene  to  injure  the  business  of  the  hotel,  and  that  the 
le.ssee  shall  keep  a first-class  hotel,  with  accommodations  for  passen- 
gers and  guests;  and  then  it  expressly  provides  that,  if  the  lessee 
fails  to  keep  a first-class  hotel,  the  lessor  may  withdraw  the  advan- 
tages covenanted  to  him  in  regard  to  the  repair  of  awnings  and  ])lat- 
forms,  the  stopping  of  trains  for  meals,  and  the  use  of  the  railroad 
property,  hut  it  leaves  the  [jossession  of  the  hotel  by  the  les.sce  and 
the  use  of  the  depot  accommodations  by  the  railroad  company — it 
leaves  the  controlling  considerations  of  the  contract — unaffected  by 
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the  cessation  of  the  performance  of  all  these  incidental  covenants. 
It  is  difficult  to  conceive  of  more  conclusive  evidence  of  the  intenti«>ii 
of  these  parties  that  these  covenants  should  be  subordinate  to,  and 
independent  of,  the  lease  of  the  hotel  site  to  Henrv.  and  the  release 
of  the  depot  accommodations  to  the  railroUd  company,  tlian  this  ex- 
press provision  of  the  lease.  ]\Ioreover,  the  character  of  the  struc- 
ture which  the  lessee  apr(‘ed  to  build  is  a very  persuasive  indication 
that  the  cliief  consideration  for  its  construction  was  not  the  cov- 
enant of  the  company  to  stop  its  train  No.  8 to  enable  the  passengers 
upon  it  to  take  dinner.  It  was  152  feet  long  and  42  feet  wide.  It 
contained  20  sleeping  rooms,  and  cost  It  is  too  severe  a 

strain  upon  credulity  to  believe  that  the  entire  or  chief  consideration 
for  the  construction  of  such  a building  was  the  covenant  of  the  rail- 
way company  that  it  would  stop  its  train  No.  8 daily  at  this  hotel  a 
sufficient  length  of  time  to  enable  passeng(*r8  to  take  their  dinner. 
Nor  can  it  be  i»ossible  that  the  lessee  was  induced  by  that  covenant  to 
put  the  third  story  on  his  hotel,  and  to  build  the  two-story  brick  office 
building  which  he  constructed  in  subsequent  yeai’s,  for  it  is  expressly 
found  b>'  the  court  below  that  these  were  entirely  unnecessai*y  to 
enable  him  to  dine  the  passengers.  The  result  is  that  the  contract 
itself,  the  situation  of  the  parties  when  they  made  it,  and  their  acts 
under  it,  all  urge  with  compelling  force  to  the  conclusion  that  the  cov- 
enant to  stop  the  trains  for  meals  did  not  go  to  the  whole,  or  to  the  chief 
part,  of  the  consideration  for  the  lease,  but  was  a minor  and  inciden- 
tal i)roinise,  whose  violation  could  not  constitute  a total  breach  of  the 
entire  contract.  It  follows  that  the  true  measure  of  damages  in  this 
case  was  the  difference  between  the  amount  which  the  lessee  earned 
between  June  1,  1801,  and  July  1,  1802,  from  the  operation  of  its 
hotel,  and  the  amount  which  it  would  have  earned  if  the  contract  in 
suit  had  been  fully  performed  by  the  plaintiff  in  error,  and  the  rule 
applied  by  the  court  was  erroneous. 

The  objection  urged  by  counsel  for  defendant  in  error  to  this  rule 
of  damages — that  it  is  impossible  under  it  to  prove  any  damages,  and 
that  the  defendant  in  error  ought  not  to  go  remediless — has  not  es- 
caped attention.  We  are,  however,  of  the  opinion  from  a careful 
inspection  of  the  evidence  in  the  record,  that  it  is  neither  impossible 
nor  impracticable  to  produce  such  evidence  as  will  sustain  a finding 
of  the  amount  of  these  damages  by  a jury  or  by  the  court.  Moreover, 
if  we  are  mistaken  in  this,  we  are  unwilling  to  assent  to  the  proposi- 
tion that,  if  an  injured  party  can  prove  no  damages  according  to  the 
true  rule,  he  may  i-ecover  f40,000  under  an  erroneous  rule. 

The  conclusion  which  we  have  reached  renders  it  unm^cessary  to 
consider  the  question  whether  or  not  the  use  of  dining  cars  was  a 
breach  of  any  of  the  covenants  of  the  lease,  because  the  tnie  measure 
of  damages  would  be  the  same  in  this  case  whether  it  was  or  was  not, 
and  the  case  must  be  reversed  in  any  event  because  of  the  erroneous 
measure  which  was  applied. 

It  is  likewise  unnecessary  to  consider  the  second  and  third  proposi- 
tions stated  in  the  opening  of  this  opinion  as  the  contentions  of 
counsel  for  defendant  in  error.  The  overtlu*ow  of  their  first  propo- 
sition is  fatal  to  this  judgment,  whether  the  second  or  third  could  be 
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sastained  or  not.  It  may  be  remarked  in  passing,  however,  that  it 
is  possible  that  the  plaintiff  in  error,  now  that  it  is  settled  by  this  liti- 
gation that  it  must  stop  its  passenger  train  No.  8 for  20  minutes 
daily  at  the  Abilene  Hotel  to  permit  its  passengers  to  take  their  din- 
ner, will  comply  with  its  eoveiiaut,  and  that  it  will  appear  upon  the 
subsequent  trial  that  there  was  no  intention  on  its  part  to  persist- 
ently violate*  its  agreement,  but  that  the  litigation  resulted  from  an 
honest  difference  of  opinion  as  to  the  time  and  manner  of  its  per- 
formance. It  may  be  well  to  note  also  that,  if  the  rule  invoked  by 
the  defendant  in  error  that  the  injured  party  is  entitled  to  recover 
whatever  he  has  expended  in  preparing  to  fulfill  his  part  of  a con- 
tract were  applicable  to  this  case,  there  could  be  no  recovery  under 
the  breach  alleged  for  the  expenditures  for  the  third  story  of  the 
hotel,  and  for  the  brick  office  building,  or  for  the  ^12,000  subsequently 
expended,  nor  for  the  entire  value  of  the  building,  which  includes  as 
one  of  its  elements  the  improvements  made  by  these  expenditures, 
because  it  is  certain  that  these  improvements  were  not  necessary  to 
enable  the  lessees  to  furnish  dinners  to  the  passengers,  or  to  enable 
them  to  perform  their  part  of  the  contract,  and  they  were  not  made 
to  prepare  them  to  do  so,  because  they  were  prejiared  to  do  so  with- 
out them-  The  judgment  below  must  be  reversed,  with  costs,  and 
the  case  must  be  remanded  to  the  court  below,  with  directions  to 
grant  a new  trial;  and  it  is  so  ordered. 


(83  Fell.  ftS4.) 

SMILEY  V.  B.ARKER. 

(Circuit  CourJ  of  Appeals,  Eighth  Circuit.  November  22,  1897.) 

No.  913. 

1.  Statute  ok  Frauds— Waiver  ok  Written  Contract. 

Strict  perfoniinnco  of  a written  contract  subject  to  the  statute  of  frantls 
may  be  waived  by  orai  words,  and  by  acts  Inconsistent  with  an  intention 
to  require  it,  which  liave  induced  the  other  party  to  omit  sucii  performance, 
though  such  words  may  be  inadmissible,  under  the  statute  of  frauds,  for 
the  purpose  of  showing  a new  contract  modifying  the  old  one. 

2.  Same— Sale— Delivery — Rescission. 

A written  contract  of  sale  providing  for  delivery  and  payment  “about”  a 
specified  date  gives  the  purchaser  at  least  as  late  as  midnight  of  that  day 
in  which  to  perform  it;  and  if  the  seller,  without  notice  or  tender  of  the 
thing  sold,  or  demand  of  payment,  sells  it  to  a stranger  during  that  day, 
and  thus  disables  bimself  from  performing  the  contract,  this  is  a repudia- 
tion of  it,  which  gives  the  purchaser  the  option  eitlier  to  rescind  and  sue 
in  assumpsit  to  recover  any  money  he  may  have  paid,  or  to  sue  for  damages 
for  breach  of  the  contract.  Therefore,  where  the  purchaser  sues  to  recover 
money  which  he  has  paid  on  the  contract,  there  is  no  error  in  permitting 
him  to  testify  that,  on  learning  of  the  sale  to  a third  party,  he  treated  hLs 
own  paj'ment  as  forfeited,  thus  showing  that  he  elected  to  rescind. 

8.  Appeal  and  Erkor— Reversal. 

A Just  judgment,  which  is  warranted  by  the  record  and  the  facts,  wUl  not 
he  reversed  because  it  was  based  on  a wrong  reason. 
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4.  Same— Waiver  op  Jury. 

In  a case  tried  to  the  court,  a Jury  being  waived,  the  only  question  relative 
to  the  findings  is  whether  or  not  tliey  are  sufficient  to  sustain  the  Judgment, 
and  no  question  of  the  sufficiency  of  the  evidence  to  sustain  the  findings  can 
be  considered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Wyoming. 

This  writ  of  error  challenges  a Judgment  for  the  recovery  of  part  of  the  pur- 
chase price  paid  by  Samuel  M.  Barker,  the  defendant  in  error,  to  Robert  A. 
Smiley,  the  plaintiff  in  error,  for  6,000  sheep,  none  of  which  were  ever  delivered. 
Barker  alleged  in  his  complaint  that  on  November  21,  1892,  he  paid  $1,000  to 
Smiley,  and  promised  to  pay  him  $28,500  on  the  delivery  of  6.000  sheep,  and 
that  Smiley  made  a written  contract  with  him  to  deliver  the  sheep  to  him  at 
Medicine  Bow,  In  the  state  of  Wyoming,  on  May  1,  1893;  that  on  May  31,  18*93, 
he  paid  $5,000  on  this  contract,  and  he  and  Smiley  made  another  written  agree- 
ment, to  the  effect  tliat  the  balance  of  the  money  should  be  paid  when  the  sheep 
were  delivered,  about  November  1,  1893,  that  Barker  should  pay  $750  interest 
and  all  the  exjjense  of  shearing  and  herding  tlie  sheep  meanwhile,  not  exceeding 
$100  per  month,  and  that  Smiley  should  sell  the  wool,  and  apply  Its  proceeds 
In  payment  of  the  purchase  price  on  the  contract;  that  on  October  25,  1893, 
Smiley  agree<l  to  ship  3,000  of  tlie  sheep  to  Chicago  by  way  of  Silver  Creek,  in 
the  state  of  Nebraska,  w’here  Barker  was,  and  where  he  had  a suitable  place 
to  feed  the  sheep,  to  deliver  these  sheep  to  him  at  Silver  Creek  If  he  was  then 
able  to  pay  $10,000  on  the  contract,  and  to  keep  the  remaining  3,000  sheep  for 
him  until  Slay  1,  1894,  when  Barker  was  to  pay  the  uni>ald  balance  owing  upon 
the  agreement;  that  he  raised  the  $10,000,  and  had  it  ready  to  pay  about  No- 
vember 1,  1893,  but  that  Smiley  sold  the  3,000  sheep  to  a stranger  before  that 
dale,  kept  the  $6,000  paid  to  him  as  part  of  the  purchase  price,  and  failed  to 
deliver  any  of  the  sheep.  He  sued  for  and  prayed  to  recover  the  $6,000  as  money 
had  and  received  by  Smiley  to  his  use.  The  plaintiff  in  error  answered.  In 
his  answer  he  admitted  the  execution  of  the  contracts  of  November  21.  1892. 
and  May  31,  1893,  and  the  payment  of  the  $6,000,  but  he  denied  the  agreement 
of  October  25,  1^3,  and  averred  that  that  agreement  was  to  the  effect  that 
the  defendant  in  error  should  pay  $10,000  to  him  at  Rawlins,  In  the  state  of 
Wyoming,  on  or  before  October  27,  1893,  and  that  tliereupon  he  should  deliver 
the  3,000  sheep  to  him  at  Medicine  Bow.  and  should  keep  the  remainder  until 
the  1st  of  May,  1894,  when  tliey  .should  be  delivered,  and  the  unpaid  balance 
of  the  purchase  price  should  be  paid.  He  alleged  that  Barker  failed  to  pay 
the  $10,000  as  he  agreed,  and  thereby  violated  his  contiact,  and  he  claimetl  $11,- 
000  for  his  breach  of  it.  Ilie  court  tried  the  case,  without  a jury,  and  filed 
special  findings  of  fact  and  conclusions  of  law.  The  material  facts  which  it 
found  were  these:  The  three  contracts  alleged  by  the  defendant  in  error  in  his 
complaint  were  made,  but  the  last  one  was  not  In  writing.  Before  this  last 
contract  was  made,  the  plaintiff  in  error  wrote  to  Barker,  and  proposed  that  he 
should  take  but  3,000  Instead  of  6,000  sheep  about  November  1,  1893.  About 
October  22,  1893,  the  plaintiff  in  error  went  to  Silver  Creek,  Neb.,  where  he 
found  Barker,  and  made  the  oral  agreement  with  him  to  ship  the  3,000  sheep 
about  November  1,  1893,  to  Chicago,  to  feed  them  in  transit  at  Silver  Creek, 
Neb.,  to  accept  $10,000  w’hen  the.v  arrived  there,  and  to  deliver  them  to  Barker, 
and  to  extend  the  time  for  the  delivery  of  and  the  payment  for  the  remaining 
3,000  sheep  until  May  1,  1894,  If  the  $10,000  was  paid.  Barker  agreed  to  se- 
cure the  $10,000  If  possible.  He  did  secure  It,  and  had  it  on  hand,  ready  to  pay 
over,  on  November  1,  1893,  at  Silver  Creek,  where  he  was  awaiting  the  arrival 
and  delivery  of  the  3,000  sheep.  Before  the  October  agreement  was  made,  he 
had  sent  18  cars  to  Medicine  Bow  for  the  purpose  of  transporting  the  sheep 
East.  After  the  October  contract  was  made,  the  plaintiff  in  error  requested 
him,  by  letter,  to  turn  these  cars  over  to  him,  so  that  he  could  use  them  to  ship 
the  3.000  sheep  to  Chicago;  and  Barker  sent  a written  oixler  for  the  cars,  with 
detailed  directions  for  shipping  the  sheep,  which  Smiley  received  on  November 
1,  1893.  On  that  day  he  sold  and  delivered  2,750  of  the  sheep  to  a stranger, 
without  any  notice  to  the  defendant  in  error,  who  first  learned  of  this  fact  on 
November  4,  1893.  The  court  found  as  conclusions  of  law*  that  the  plaintiff  in 
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error  waived  the  defense  of  the  statute  of  frauds  by  his  pleading;  that  the  oral 
agreement  of  October  22,  1802,  wag  a valid  and  binding  contract;  that  Smiley 
had  failed  to  comply  with  his  written  contract.s  as  modirted  by  this  oral  agree- 
ment; that  he  was  not  entitled  to  recover  upon  his  counterclaim;  and  that  the 
defendant  in  error  must  have  judgment  against  him  for  the  portion  of  the  pur- 
chase price  which  he  had  paid,  and  Interest.  ^ 

Frederick  H.  Bacon,  for  plaintiff  in  error. 

T.  F.  Burke  (B.  F.  Fowler  on  the  brief),  for  defendant  in  error. 

Before  BREWEK,  Circuit  Justice,  and  ISAXBOKN  and  TUAYER, 
Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  principal  complaint  concerning  the  trial  of  this  case  is  that  the 
court  below  admitted  evidence  of  the  oral  agreement  of  October, 
1803,  which  tended  to  modify  the  written  contracts  for  the  sale  of  the 
sheep,  held  that  oral  agreement  valid,  and  rendered  this  judgment  of 

16.000  and  interest  for  its  breach,  over  the  repeated  objections  of  the 
plaintiff  in  error  that  this  contract  was  void  under  the  statute  of 
frauds,  and  without  consideration.  A careful  examination  of  the 
record  has  convinced  us,  however,  that  the  invalidity  of  this  oral 
agrt*ement  is  not  necessarily  fatal  to  the  judgment,  and  for  these 
reasons: 

1.  It  is  assigned  as  error  that  the  testimony  of  Barker  and  an- 
other to  the  terms  of  the  oral  agreement  was  erroneously  receiv(‘<l, 
because  that  contract  fell  under  the  ban  of  the  statute  of  frauds, 
and  w’as  without  consideration.  Conceding  that  parol  agreements 
modifying  written  contracts  that  are  within  the  statute  of  frauds  are 
themselves  within  that  statute,  and  cannot  be  enforced  (Emerson  v. 
Slater,  22  How.  28,  42,  and  Ciises  there  cited;  Swain  v.  Seamens,  9 
Wall.  254,  271),  and  that  the  plaintiff  in  error  had  not  waived  tliis 
defense  by  his  answer,  we  are  still  of  the  opinion  that  the  court  right- 
fully received  this  evidence  on  another  ground.  On  October  1,  1893, 
the  plaintiff  in  error  was  bound,  under  written  contracts,  to  deliver 

6.000  sheep  to  the  defendant  in  error  at  Medicine  Bow,  Wyo.,  and  the 
latter  wms  bound  to  pay  him  about  f 24,000  for  them  on  deliver}'. 
Thereupon  he  wTOte  to  Barker,  and  suggested  to  him  that  he  should 
take  only  3,000  inst€*ad  of  6,000  sheep  that  year.  Ho  then  w'ent  to 
Barker’s  ranch,  at  Silver  Creek,  Neb.,  and  told  him  that  he  would 
ship  the  3,000  sheep  from  Medicine  Bow'  Station  to  (liicago,  by  way 
of  Silver  Creek;  that  he  would  stop  and  feed  them  there;  and  that, 
upon  tlie  receipt  of  the  |10,000  when  he  arrived  there,  he  w'ould 
deliver  these  sheep  to  Barker,  and  would  defer  the  delivery  of  the 
remaining  3,000  and  the  payment  of  the  unpaid  balance  under  the 
written  contracts  until  May  1,  1894.  Barker  assented  to  this  prop- 
osition, and  proceeded  to  raise  the  |10,000.  Smiley  went  to  Medi- 
cine Bow;  and,  in  order  to  enable  him  to  ship  the  3,000  sheep  to 
Silver  Creek,  he  WTote  Barker  for  an  order  for  the  delivery  of  the 
18  cars  which  he  had  sent  for  the  transportation  of  the  sheep  before 
the  conversation  about  the  delivery  of  the  3,000  sheep  at  Silver 
Creek.  Barker  relied  on  these  letters  and  statements  of  Smiley,  and 
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was  thereby  induced  to  stay  away  from  Medicine  Bow  about  Novem- 
ber 1,  1893,  when  he  would  otherwise  have  been  there  to  accept  de- 
livery of  the  sheep  and  pay  for  them,  to  send  him  the  order  for  the 
cars,  to  raise  the  |10,000,  and  to  await  his  arrival  at  Silver  Creek 
with  the  sheep. 

The  statute  of  frauds  may  not  be  used  to  perpetrate  a fraud.  One 
cannot  take  advantage  of  his  own  wrong.  One  may  not  so  speak 
and  act  as  to  knowingly  induce  another  to  change  his  position,  and 
tlu*n  avail  himself  of  that  change  to  his  prejudice.  The  letters  and 
statements  of  Smiley  in  October  lulled  Barker  into  security,  and  pre- 
vented his  attendance  at  Medicine  Bow  to  receive  or  pay  for  the 
shc‘epon  November  1,  1893;  and  he  cannot  be  permitted  to  take  advan- 
tage of  this  absence,  which  he  himself  had  induced,  to  default  Barker 
on  his  contract,  and  charge  him  with  da!iiage.s.  The  letters  and  con- 
versation constitute  a waiver  of  the  delivery  and  payment  at  the  time 
and  place  named  in  the  written  contracts,  and,  although  they  did  not 
evidence  an  enforceable  agreement,  they  were  all  admissible  to  es- 
tablish this  waiver. 

Bishop,  in  his  work  on  Contracts,  says,  at  section  792: 

“Waiver  Is  where  one  in  po.^^session  of  any  rijjht,  whether  conferred  by  law 
or  by  contract,  and  of  full  knowledge  of  the  material  facts,  does  or  forlx*ars 
the  doing  of  something  Inconsistent  with  the  existence  of  tlie  right  or  of  his 
intention  to  rely  upon  it.  Thereuiwn  he  l.s  said  to  huve  waived  it,  and  he  is 
precluded  from  claiming  an^'thing  by  reason  of  it  afterwards.” 

And  the  supreme  court  has  exprc.ssly  held  that  the  strict  perform- 
ance of  a contract  subject  to  tin*  statute  of  frauds  may  be  waived  by 
words  and  acts  inconsistent  with  an  intention  to  require  it  which  have 
induced  the  other  contracting  party  to  omit  it.  Swain  v.  Seamens,  9 
Wall.  254.  272;  Dodsworth  v.  Iron  Works,  31  U.  S.  App.  292,  299,  13 
C.  C.  A.  552,  554,  and  GG  Fed.  483,  4SG:  Browne,  St.  Frauds,  §§  424, 
425;  Bailroad  Co.  v.  Kistine,  40  U.  S.  App.  579,  582,  23  C.  C.  A.  13, 
14,  and  77  Fed.  58,  GO. 

2.  It  is  assigned  as  error  that  the  court  below  found  that  the  oral 
agreement  of  October,  18i)3,  was  a valid  contract,  and  was  violated, 
and  that  it  based  its  judgment  upon  this  contract  and  its  breach. 
But,  if  we  discard  this  conclusion  altogether,  the  other  findings  of 
the  court  are  not  insufticient  to  sustain  the  judgment.  They  disclose 
the  facts  that  under  the  written  contracts  themselv(‘s,  without  any 
waiver  or  modification,  the  sheep  w^ere  not  to  be  delivered  nor  paid 
for  until  about  November  1,  18J»3,  and  that  the  plaint ilT  in  error, 
without  notice  or  t(*nder  of  the  sheep  or  demand  of  payment,  sold 
2,750  of  them  to  a stranger  on  that  day,  and  thus  disabled  himself 
from  fulfilling  tlie  contracts.  This  was  a repudiation  of  the  agree- 
ments before  the  defendant  in  error  could  have  been  placed  in  default 
under  the  exact  terms  of  the  written  contracts.  The  word  ‘^about.” 
before  the  date  of  deliviTv  and  payment  in  these  contracts,  has  signifi- 
cance, and  must  have  etlect.  “About”  November  1st  does  not  mean 
“on”  November  1st,  and  this  w'ord  gave  to  the  defendant  in  error  at 
least  until  midnight  of  that  day  in  wdiich  to  p{‘rform  his  contract.  More- 
over, the  findings  disclose  the  fact,  as  we  have  seen,  that  the  plaintiff 
in  error  had  w'aived  strict  performance  at  the  time  and  place  named 
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in  the  written  contracts,  and  the  defendant  in  error  had  changed  his 
position  in  reliance  upon  that  waiver.  Smiley  could  not  then  default 
Barker  for  a failure  to  comply  with  the  written  contracts  without 
giving  him  a reasonable  notice  that  such  a compliance  would  be  re- 
quired. The  result  is  that,  if  we  disregard  the  conclusion  of  the 
court  relative  to  the  oral  agreement,  the  other  findings  afe  sufficient 
to  sustain  the  judgment  either  upon  the  face  of  the  written  agree- 
ments without  considering  the  waiver,  or  upon  the  basis  of  the  waiver. 
A just  judgment,  which  is  warranted  by  the  record  and  the  facts, 
will  not  be  overthrown  because  it  was  basfMi  on  the  wrong  reason 
(Pennsylvania  Co.  v.  Versten  [111.  Sup.]  .30  N.  E.  540,  641;  \\Tiite  v. 
Railroad  Co.  [Ind.  Sup.]  2.3  X.  E.  782,  780;  Railway  Co.  v.  Batsell 
[Tex.  Civ.  App.]  34  S.  W.  1047);  and  this  judgment  cannot  be  re- 
versed on  account  of  the  assignments  of  error  which  were  leveled  at 
the  nilings  of  the  court  relative  to  the  oral  agreement. 

It  is  assigned  as  error  that  the  court  permitted  Barker  to  testify 
that  he  treated  the  purchase  price  he  had  paid  as  “forfeited’’  when 
Smiley  had  sold  the  sheep,  and  that  it  permitted  him  to  recover  the 
amount  he  had  paid  on  the  contract,  instead  of  restricting  him  to  the 
difference  between  the  value  of  the  sheep  and  the  amount  he  was 
owing  for  them  at  the  time  of  the  repudiation  of  the  agreement. 
But  Mr.  Justice  Clifford  well  said,  in  Nash  v.  Towne,  6 Wall.  G89,  701: 

“Where  the  seller  of  floods  received  the  purchase  money  at  the  ajrreed  price, 
and  subsequently  refused  to  deliver  the  goods,  and  it  appeare<i  at  the  trial  that 
he  had  converted  the  same  to  his  own  ii.He,  It  was  held  at  a very  early  perio<l 
tliat  an  action  for  money  had  and  received  would  lie  to  recover  hack  the  money: 
and  it  has  never  been  heard  in  a court  of  Justice  since  that  decision  that  there 
was  any  doubt  of  its  correctness.  Anon.,  1 Strange,  407.” 

The  refustd  of  tlie  vendor  to  deliver  the  goods  purchased,  and  his 
conversion  of  them  to  his  own  use  before  the  time  of  delivery  had 
passed,  are  a distinct  repudiation  of  the  contract.  It  is  a notice  to 
the  vendee  that  he  will  not  abide  by  and  will  not  perform  it.  It  gives 
to  the  purcliaser  the  option  to  accept  the  repudiation  as  a rescission  of 
the  contract,  and  to  sue  him  on  the  implied  assumpsit  for  money  had 
and  received,  on  the  ground  that  the  consideration  for  the  payment  he 
has  made  has  failed,  or  to  sue  him  for  damages  for  the  bi*each  of  the 
agreement.  The  defendant  in  error  has  chosen  the  former  alternative, 
and  the  court  below  committed  no  error  in  permitting  him  to  testify 
to  his  election,  and  in  allowing  him  to  recover  the  amount  he  had 
paid  on  the  repudiated  contracts  of  sale,  with  interest.  Ankeny  v. 
Clark,  148  U.  S.  345,  353.  13  8up.  Ct.  617 ; Enmes  v.  Savage,  14  Mass. 
425;  McCrelish  v.  Churchman,  4 Rawle,  26;  Baston  v.  Clifford,  68  111. 
67;  Stahelin  v.  Sowle,  87  Mich.  124,  49  X.  W.  529;  2 Smith,  Lead. 
Cas.  30  (7th  Am.  Ed.  note);  Withers  v.  Reynolds,  2 Barn.  & Adol. 
882;  Blanche  v.  Colburn,  8 Bing.  14;  l*almer  v.  Temple,  9 Adol.  & 
E.  508;  Tiffany,  Sales,  235. 

Finally,  it  is  assigned  as  error  that  the  court  below  found  a certain 
fact  not  warranted  by  the  evidence;  that  it  failed  to  find  another  fact 
which  was  established  bv  the  t(?stimonv;  and  that  each  one  of  its  six 
conclusions  of  laiv  w*as  wrong.  In  a case  in  which  a jury  has  been 
waived,  the  only  question  relative  to  the  findings  of  a trial  court  that 
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is  open  for  consideration  in  a federal  appellate  court  is  whether  or 
not  those  findings  are  sufficient  to  sustain  the  judgment.  We  have 
already  considered  that  question  in  this  case,  and  reached  the  conclu- 
sion that  the  findings  of  the  court  h(*low  are  ample*.  No  question  of 
the  sufficiency  of  the  evidence  to  sustain  these  or  other  findings  can  he 
considered  by  this  court.  Stanley  v.  Supervisors,  121  U.  S.  5.35.  547, 
7 Sup.  Ct.  1234;  WUe  v.  Bank,  36  U.  S.  App.  165,  167,  17  C.  C.  A.  25, 
26,  and  70  Fed.  138;  Insurance  Co.  of  North  America  v.  International 
Trust  Co.,  36  U.  S.  App.  201,  .303,  17  C.  C.  A.  616,  618,  and  71  Fed. 
88,  90;  Searcy  Co.  v.  Thompson.  27  V,  S.  App.  715,  13  C.  C.  A.  349,  and 
66  Fed.  92.  The  judgment  bele)w  must  be  affirmed,  with  costs,  and 
it  is  so  ordered. 

THAYER,  Circuit  Judge.  I concur  in  the  order  affirming  the  judg- 
ment of  the  circuit  court,  but  I am  unwilling  to  concede  that  the  de- 
fendant below  (who  is  the  plaintiff  in  error  here)  was  entitled  to  in- 
voke the  statute  of  frauds  to  prevent  the  admission  of  oral  testimony 
relative  to  the  terms  of  the  agreement  of  October  22,  1893,  which 
modified  in  some  respects  the  existing  written  agreement.  In  view 
of  the  manner  in  which  the  pleadings  in  the  case  were  framed,  I am  of 
opinion  that  the  defendant  waived  the  protection  of  the  statute  of 
frauds.  The  defendant  below  admitted  in  his  answer  that  the  orig- 
inal written  agreement  for  the  purchase  and  sale  of  the  sheep  had 
been  modified  by  mutual  consent  of  the  parties  on  or  about  October 
22,  1893,  and  that  except  in  two  respects  the  terms  of  said  modified 
agreement  were  correctly  set  forth  in  the  plaintiflTs  petition.  He 
averred  that,  by  the  provisions  of  the  modified  agreement,  the  sum 
of  110,000  was  payable  on  or  before  October  27,  1893,  at  the  city  of 
Rawlins,  in  the  state  of  Wyoming,  instead  of  being  payable  at  Silver 
Creek,  in  the  state  of  Nebraska,  and  that  the  3,000  head  of  sheep  were 
deliverable  at  Medicine  Bow,  in  the  state  of  Wyoming,  instead  of 
being  deliverable  at  Silver  Creek,  Neb.  In  all  other  respects  the  plain- 
tiff’s version  of  the  terms  of  the  modified  agreement  w’as  admitted  to 
be  correct.  Moreover,  the  defendant  filed  a counterclaim,  wherein  he 
pleaded  the  modified  agreement,  according  to  his  understanding  of 
its  terms,  and  claimed  damages  for  the  breach  thereof  in  the  sum  of 
111.000.  The  answer  contained  no  suggestion  that  the  statute  of 
frauds  would  be  relied  upon  to  defeat  the  agreement  of  October  22, 
1893.  On  the  contrary,  the  counterclaim  amounted  to  an  explicit  dec- 
laration on  the  part  of  the  defendant  that  he  would  himself  claim 
the  benefit  of  the  modified  agreement,  although  he  knew’  it  to  be  oral, 
and  that  he  would  demand  damages  for  its  nonperfoniiance.  Tender 
these  circumstances,  I think  it  should  be  held  that  the  defendant  vol- 
untarily elected  to  waive  the  benefit  of  the  statute  of  frauds,  and  to  rest 
his  defense  upon  the  sole  ground  that  the  terms  of  the  modified  agree- 
ment had  not  been  correctly  stated  in  the  plaintiff’s  petition.  It  is 
always  competent  for  a litigant  to  waive  the  benefit  of  the  statute  of 
frauds.  Public  policy  does  not  require  that  a litigant  must  always 
lake  advantage  of  the  statute  when  he  may  do  so.  In  the  present 
case  it  would  seem  that  there  is  as  much  reason  for  holding  that  the 
benefit  of  the  statute  was  intentionally  waived  by  the  defendant  as 
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there  is  for  holding  that,  by  entering  into  the  modified  agreement,  the 
defendant  thereby  waived  a strict  compliance  with  the  terms  of  the 
written  agreement,  and  may  therefore  be  held  liable  in  damages  for  a 
breach  thereof.  It  may  be  conceded  that  there  are  some  cases  which 
hold,  in  effect,  that  the  method  of  pleading  heroin  referred  to  does 
not  amount  to  a waiver  of  the  statute  (Gulley  v.  Macy,  84  N.  C.  443; 
Holler  V.  Richards,  102  N.  C.  549,  9 S.  E.  460);  but  there  are  other 
cases  which  adopt  a contrary  view,  and,  upon  the  whole,  I conclude 
that  they  announce  the  better  rule  (Crane  v.  Powell,  139  N.  Y.  379, 
386,  388,  34  N.  E.  911;  BatteU  v.  Matot,  58  Vt.  271,  5 Atl.  479;  Iver- 
son V.  Cirkel,  56  Minn.  299,  57  N.  W.  800;  Gregg  v.  Garrett  [Mont.] 
31  Pac.  721). 

It  is  desirable,  for  many  reasons,  that  the  pleadings  in  a case  should 
disclose  in  advance  the  pre<*ise  questions  of  law  and  fact  that  will  be 
raised  on  the  trial,  and  all  modern  rules  of  procedure  have  been 
framed  to  accomplish  that  object.  I think,  therefore,  that  whenever 
it  may  fairly  be  inferred  from  the  method  of  pleading  which  has  been 
adopted  that  a litigant  does  not  intend  to  raise  a given  question  or 
avail  himself  of  a statutory  defense  which  he  is  at  liberty  to  waive, 
the  court  should  regard  that  question  or  that  defense  as  eliminated 
from  the  controversy. 


(8.S  Fed.  003.) 

RAWYER  SPINDLE  CO.  et  al.  v.  MORRISON  OO.  et  al. 

(Circuit  Ourt  of  Appeals,  Second  Circuit.  December  1,  1897.) 

No.  70. 

Patents— Construction  op  Claims— Infrin(;f.mknt— Spindles  for  Spinning 
Machines. 

The  Atwood  patent.  No.  253.572,  for  an  Improved  support  for  spindles  for 
spinning  machines,  wherein  the  pist  of  the  Invention  is  the  flexible  attach- 
meut  of  the  supportlnsr  tube,  with  relation  to  the  rail,  Is  limited  by  the  lan- 
guage of  the  specifications  and  the  claims  to  a supporting  tube  which  Is  so 
mounted,  and  which  contains  in  Itself  both  bolster  and  step  bearings;  and 
the  patent  Is  not  Infringed  by  a spindle  in  which,  though  the  supporting  tube 
Is  flexibly  mounted,  with  relation  to  the  mil.  the  lower  part  of  It  has  bi'cn 
cut  otT  so  that  the  end  of  the  spindle  is  supported  upon  a flat  step,  which 
can  move  freely  lu  the  bottom  of  the  oil  cup. 

In  Error  to  the  Circuit  (3ourt  of  the  United  States  for  the  District  of 
Connecticut. 

This  is  an  appeal  from  an  order  of  the  circuit  court  for  the  district 
of  Connecticut  which  granted  an  injunction  pendente  lite  against  the 
infringement  of  claims  2 and  3 of  letters  patent  No.  253,572,  dated 
February  14, 1882,  and  issued  to  John  E.  Atwood,  for  an  improved  sup- 
port for  spindles  for  spinning  machines. 

Charles  L.  Burdett,  for  appellants. 

Fredk.  Fish  and  W.  K.  Richardson,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  This  patent  has  been  three  times  under 
consideration  by  the  circuit  court  for  the  district  of  Connecticut,  in 


Digitized  by  Google 


16 


28  C.  C.  A.  REPORTS. 


suits  against  the  same  infringer  for  three  infringements;  and  a de- 
scription of  the  patentable  cliaracter  of  the  improvement,  of  its  dis- 
tinctive features,  and  of  the  infringed  claims,  was  given  in  the  opin- 
ions of  that  court.  Sa\vj  er  Spindle  Ck).  v.  W.  G.  & A.  R Morrison  Co., 
52  Fed.  560,  54  Fed.  693,  and  57  Fed.  653.  The  patent  has  also  been 
sustained  by  the  circuit  court  and  the  circuit  court  of  appeals  for  the 
Third  circuit.  Sawyer  Spindle  Co.  v.  Taylor,  69  Fed.  837;  Id.,  22  C.  C. 
A.  203,  75  Fed.  301.  The  infringing  device  in  the  first  case  was  quite 
a close  copy  of  the  patented  structure,  and  therefore  the  attention  of 
the  court  was  especially  called  to  the  patentable  character  of  the  in- 
vention, in  view  of  the  spindle  support  of  Francis  J.  Rabbeth,  w'hich 
was  patented  in  1880,  by  letters  patent  No.  2*27,129,  and  upon  which 
the  Atwood  support  was  an  improvement.  “The  Rabbeth  structure 
had  a supporting  tube  rigidly  connected  w’ith  the  rail,  a bolster  bear- 
ing, which  was  a tliin  tube  affording  a lateral  bearing  surface  for  the 
spindle,  a yielding  cushion  between  the  bolster  bearing  and  the  sup- 
porting tube,  and  a step  bearing  within  the  supporting  tube.”  This 
spindle  is  well  adapted  for  cotton  spinning,  and  was  largely  used,  but 
was  not  a success  in  silk  spinning,  in  which  the  spindles  necessarily 
carry  unequally  balanced  loads,  must  have  room  within  which  to 
vibrate,  strength  to  resist  strains,  and  must  be  enabled  to  vibrate 
within  restrained  limits.  The  Atwood  support  was  a tube  containing 
step  and  bolster  bearings,  which  was  flexibly  mounted,  with  relation  to 
the  rail  of  the  spinning  machine.  “The  flexible  attachment,  with 
relation  to  the  rail,  of  this  supporting  tube,  is  the  gist  of  the  Atwood 
device,  and  was  its  substantial  improvement  upon  the  rigidly  held  sup- 
porting tube  of  the  Rabbeth  spindle;  and  its  cushion  interposed  be- 
tween the  8ui)porting  tube  and  the  thin  tube  which  constituted  the 
bolster  bearing.”  The  .\twood  spindle  has  had  large  success,  and  is 
generally  adopted  in  silk-spinning  machines.  After  the  decision  of 
the  first  suit,  the  infringer  moved  further  away  from  the  patent  in  the 
second  infringement,  which  was  known  as  the  “Haran^ond  Spindle,” 
and  the  use  of  which  was  also  enjoinwl,  and  which  it  is  not  necessary 
to  describe.  The  third  infringement  moved  still  further  away  from 
the  patent,  and  was  known  as  the  “Dady  Spindle,”  the  use  of  which 
was  also  sought  to  be  enjoined  in  the  suit  which  included  the  Ham- 
mond infringement.  The  specification  of  the  Atwood  patent  laid 
stress  upon  the  supporting  tube,  which  contained  both  step  and  bolster 
bearings;  and  the  court,  in  its  first  opinion,  spoke  of  a tube  which 
combined  the  two  bearings  “in  one  piece  of  metal.”  In  the  Dadv 
spindle,  the  supporting  tube  was  transversely  divided  into  two  parts. 
The  lower  part  was  about  13-16  of  an  inch  in  height,  rested  upon  the 
bottom  of  the  oil  cup,  was  socketed,  and  received  into  its  socket  the 
stej)  of  the  spindle,  and  was  its  step  bearing.  One  piece  of  metal  did 
not  contain  both  bearings,  but  the  two  parts  were  so  bound  together 
by  the  spindle  which  revolved  in  the  socketed  step  bearing  that  they 
acted  as  one  tube,  and  there  was  no  substantial  independent  move- 
ment of  the  stop  bearing.  It  was  said  in  the  third  opinion  that  At- 
wood’s method  of  construction  of  both  bearings  in  one  tube  was  vital, 
if  it  was  demanded  by  the  claims  of  the  patent,  or  if  the  transverse 
severance  created  a substantial  change  in  the  mode  of  operation  of  the 
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supporting  tube.  It  became  clear  that  the  severance  created  no  dif- 
ference, and  that  the  parts  of  the  tube  moved  together  laterally  in  all 
directions.  The  court  was  also  satisfied  that  the  claims  did  not  re- 
quire that  the  tube  should  be  of  one  piece  of  metal,  and  the  use  of  the 
Dady  spindle  was  enjoined.  The  device  which  is  the  subject  of  this 
suit  has  been  moved  still  further  away  from  the  patent.  The  lower 
part  of  the  supporting  tube  has  been  cut  off,  and  the  end  of  the  spindle 
is  supported  upon  a flat  step,  which  can  move  freely  in  the  bottom  of 
the  oil  cup.  It  is  urged  by  the  complainant,  and  it  is  true,  that,  while 
the  loosely  moving  flat  step  affords  the  only  vertical  bearing,  a lateral 
bearing  for  the  lower  reduced  end  of  the  spindle  exists  in  the  single 
supporting  tube,  and  that  the  effect  or  the  mode  of  operation  is  not  at 
all  changed  by  this  change  in  the  mode  of  construction;  but  it  is  also 
true  that  the  step  bearing  is  that  part  of  the  structure  upon  which  the 
lower  end  of  the  shaft  of  the  spindle  revolves,  and  that  by  “step  bear- 
ing” the  part  which  contains  the  endwise  pressure  is  meant.  The 
leaiTied  expert  for  the  complainants  presents  his  point  upon  this  part 
of  the  case  as  follows: 

“Of  conrge.  It  Is  not  strictly  accurate,  a*  a matter  of  language,  to  say  that 
in  rtefentlants*  spindle  the  supporting  tube  contains  the  step  and  holster  bear- 
ings for  the  spindle,  as  the  step  hearing,  or  the  portion  thercf)f  that  snstain.s  the 
endwise  pressure  of  the  spindle,  is  supported  in  the  oil  cup,  and  not  con- 
tained within,  or  made  a part  of,  the  supporting  tube.  As  a mechanical 
matter,  however,  the  difference  is  of  no  importance,  and  the  mode  of  operation 
and  result  is  precisely  the  same  as  If  the  end  bearing  of  the  spindle  were  a 
part  of  the  supporting  tube:  that  is.  In  defendants’  structure,  the  tyime  an  in 
that  of  the  Atwood  patent  the  spindle  and  its  supporting  tube  may  move  to- 
gether laterally  In  all  directions  during  the  self -adjustment  of  the  spindle  while 
carrying  an  equally  balanced  bobbin  and  its  yarn.” 

The  case  is  therefore  as  follows:  The  gist  of  the  Atwood  invention, 

which  is  the  flexible  attachment  with  relation  to  the  rail  of  the  sup- 
porting tube,  is  contained  in  the  present  Morrison  spindle,  in  w hich  the 
effect  or  the  mode  of  operation  of  the  Atwood  support  has  not  been 
changed.  But  Atwood  thought  that  a portion  of  his  improvement  con- 
sisted in  a flexibly  mounted  supporting  tube,  wdiich  contained  both 
step  and  bolster  bearings  for  the  spindle.  He  says: 

“The  characteristic  feature  of  my  present  Invention  is  a supporting  tub<» 
which  is  flexibly  mounted,  with  relation  to  the  spindle  rail,  and  contains  th«‘ 
step  and  bolster  bcarlugs  for  the  spindle,  so  that  the  latter  and  said  tube  may 
move  together  laterally  in  all  directions  during  tlie  self-adjustment  of  the  spin- 
dle, while  carrying  an  unctiuallj’  balanced  bobbin  and  its  yarn,  Instead  of  relying 
upon  the  movement  of  the  spindle  and  its  bearings  within,  and  independently  of, 
the  supporting  tube,  as  heretofore  In  this  class  of  spindles.” 

The  specification  says,  also: 

“The  supporting  piece  or  tube,  G,  containing,  as  It  does,  the  bolster  and  step 
bearings  for  the  spindle,  constitutes  a combined  holster  and  step,  which  moves 
laterally  with  the  spindle  In  all  directions  during  its  self-adjustment.” 

And  furthermore,  w’hcn  describing  the  construction  shown  in  Fig.  4: 

“The  supporting  tube,  c,  c',  like  the  one  before  described,  contain.s  both  tlie 
upper  anil  lower  bearings  for  the  spindle;  but  Its  lower  portion  is  partially 
located  within  the  base,  II,  as  is  clearly  shown  in  the  drawings.  The  upper 
portion,  c,  of  said  tube,  contains  the  upper  or  holster  bearing:  and  the  lower 
portion,  c',  contains  the  step  bearing.’* 

28  C.C.A.-2 
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A part  of  the  combination  of  claim  2 is  “a  combined  bolster  and 
step,”  and  a part  of  the  combination  of  claim  3 is  “a  supporting  tube 
flexibly  mounted  with  relation  to  the  spindle  rail,  and  containing  step 
and  bolster  bearings.”  As  we  now  understand  the  patent,  it  is  difficult 
to  examine  the  claims  bv  the  aid  of  the  language  of  the  specification, 
and  say  that  the  patentee  did  not  describe,  and  did  not  intend  to  de- 
scribe, in  claims  2 and  3,  as  an  indis])eusable  portion  of  his  invention, 
the  supporting  tube,  which  contained  in  some  of  its  parts  both  bolster 
and  step  bearings,  and  thus  constituted  a combined  bolster  and  step. 
He  seems  to  have  tied  up  his  patent  to  this  method  of  construction, 
and  thus  to  have  permitted  the  defendants  to  take  the  vital  part  of  his 
invention,  without  infringement  of  the  claims  of  the  patent.  The  or- 
der of  injunction  pendente  lite  is  reversed,  with  costs. 


(83  Fed.  700.) 

AMERICAN  TOBACCO  CO.  v.  STREAT. 

(Circuit  Ck)urt  of  Appeals,  Fourth  Circuit.  November  8,  1897.) 

No.  210. 

1.  Patents— Combinations— Novelty  and  Invention. 

The  fact  that  every  element  of  a combination  was  well  known  at  the  date 
of  a patent  does  not  show  lack  of  invention.  If  such  elements  were  then  for 
the  first  time  utilized  in  a new  combination,  so  as  to  produce  new  results. 

2.  Same — Patentable  Combination. 

An  article  manufactured  in  a machine  in  the  manner  and  for  the  purposes 
contemplated  when  the  machine  Itself  was  made  cannot  be  consider^  a part 
of  the  machine  It.self,  so  ns  to  constitute  an  element  in  the  combination  cov- 
ered by  a machine  patent. 

3.  Sa.mk— Test  op  iNFiUNCEMENr. 

device  cannot  be  held  to  be  an  Infringement  unless  it  would  have  been 
held.  If  used  earlier  than  the  patent,  to  have  been  an  anticipation  thereof. 

4.  Same— Cigar  Makers’  Lmi’lemexts. 

The  Streat  patent,  No.  200,811,  for  improvements  in  “cigar  makers’  im- 
plements,” and  Mdiich  covers  a combination  in  which  a clamp  and  a rolling 
apron  are  the  characteristic  elements,  construed,  and  heJd  valid,  and  not  in- 
fringed by  a machine  from  which  the  rolling  apron  is  absent. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  was  a suit  in  equity  by  Thomas  Streat  against  the  American 
Tobacco  Company  for  alleged  infringement  of  a patent  for  improve- 
ments in  cigar  makers’  implements.  In  the  circuit  court  a decree  was 
entered  sustaining  the  patent,  finding  infringement,  and  granting  the 
usual  relief.  The  defendant  thereupon  appealed  to  this  court. 

Charles  S.  Stringfellow,  M.  B.  Philipp,  and  W.  W.  Fuller,  for  appel- 
lant. 

Kutherfoord  & Page,  for  appellee. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  BRAWLEY, 
District  Judge. 
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GOFF,  Circuit  Judge.  On  the  25th  of  December,  1883,  the  United 
;<tate8  granted  to  Thomas  Streat  letters  patent  No.  290,811,  for  im- 
provements in  ‘‘cigar  makers’  implements.”  On  the  13th  of  June,  1893, 
tLe  United  States  granted  letters  patent  No.  499,488,  to  Philip  Whit- 
lock, assignor  to  the  American  Tobacco  Company,  for  “binder  clami) 
for  cigar  bunching  machines.”  The  bill  of  complaint  in  this  cause  was 
filed  by  the  said  Thomas  Streat  on  the  17th  day  of  April,  1893,  in 
which  an  injunction  was  prayed  for  to  i*estrain  the  American  Tobacco 
Company  from  making,  selling,  or  using  a certain  device  and  machine, 
w’hich  it  was  claimed  was  made  in  imitation  of,  and  embodied  all  of 
the  essential  elements  of,  the  machine  described  in  the  letters  pat- 
ent so  issued  to  Streat.  An  accounting,  with  the  relief  usual  under 
such  circumstances,  was  prayed  for.  The  answer  of  the  defendant 
was  filed  on  the  first  Monday  of  August,  1893,  to  which  the  complain- 
ant, on  the  first  Monday  of  October  following,  filed  his  replication. 
The  testimony  was  duly  taken,  and  the  case  finally  heard  on  the  17th 
of  December,  1890,  when  a decree  was  entered  by  the  court  below  ad- 
judging that  the  letters  patent  issued  to  Thomas  Streat  were  valid, 
ajid  that  the  defendant  infringc*d  the  same.  The  defense  relied  upon 
by  the  defendant  below  was  lack  of  patentable  novelty  in  the  inven- 
tion described  in  the  complainant’s  patent,  in  view  of  the  state  of  the 
art;  anticipation  by  prior  patents;  and  noninfringement.  During 
the  taking  of  the  defendant’s  testimony  it  was  disclosed  that  the  ma- 
chine used  by  it,  and  w’hich  it  was  claimed  was  an  infringement  of  the 
complainant’s  patent,  was  covered  by  and  describe<l  in  the  said  letters 
patent  Ko.  499,488,  which  were  issued  after  the  institution  of  this  suit, 
to  wit,  June  13,  1893,  although  the  application  for  said  patent  was 
filed  in  the  patent  office  on  the  31st  of  December,  1892,  before  the  bill 
was  filed  in  this  cause.  From  the  said  decree  of  December  17,  189G, 
the  defendant  appealed. 

In  the  specification  forming  part  of  the  letters  patent  No.  290,811,  it 
was  set  forth  that  the  invention  consisted  of  certain  mechanism  where- 
by means  were  provided  for  assisting  in  obtaining  results  desired  in  the 
application  of  the  wrapper  to  cigarettes.  The  patentee  stated  the 
difficulty  which  his  invention  was  intended  to  overcome  was,  in  sub- 
stance, as  follows:  In  the  manufacture  of  cigarettes  having  a tobacco 

wrap]>er,  difficulties  are  experienced  in  obtaining  a smoothly  rolh‘d 
cigarette,  in  which  the  wrapper  is  free  from  wrinkles,  and  a cigarette 
of  suflicient  density  to  prevent  its  mashing  or  breaking  when  jMicked. 
Tliis  was  due  to  the  fact  that  the  wrapper,  whether  of  paper  or  tobacco, 
was  free  to  yield  to  any  inaccuracy  in  the  operation  of  rolling,  or  to 
any  irregularity  in  the  pressure  applied  when  the  cigarette  is  being 
roiled,  causing  that  portion  of  the  paper  not  held  by  the  hands  to 
twist,  wrinkle,  or  pucker,  which  naturally  detracted  from  the  market- 
able value  of  the  cigarette.  He  also  stated  in  said  specification  that 
the  imperfect  rolling  was  frequently  due  to  the  unequal  distribution  of 
the  filler,  the  quantity  thereof  being  greater  in  one  part  of  the  cigarette 
than  another,  w hich  gave  rise  to  the  unequal  pressure  during  the  opera- 
tion of  rolling,  and  caused  the  wrapper  to  wind  unevenly,  and  thereby 
wrinkle.  When  tobacco  w^as  employed  for  wrapping,  difficulties  were 
^eater,  because  it  was  damp  and  elastic,  and  therefore  liable  to 
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stretch  at  the  slightest  inequality  of  pressure  or  strain.  It  was  claim(»J 
that  the  invention  would  remedy  such  difficulties  by  providing  a meth- 
od by  which  one  edge  of  the  wrapper  would  be  held  tight  and  smooth, 
while  the  other  edge  was  turned  over  the  tiller  and  rolled  around  it, 
thereby  preventing  such  wrapper  from  wrinkling.  To  overcome  these 
difficulties,  the  patentee  provided  in  his  patent  for  the  use  of  a clamp 
to  hold  one  edge  of  the  wrapper  smooth  wffiile  the  other  edge  was  being 
rolled  about  the  tobacco,  and  an  apron,  usually  made  from  a strip  of 
strong  paper,  upon  which  the  wrapper  rested,  and  which  was  used  for 
tlie  i)urpose  of  applying  the  pressure  of  the  fingers  to  the  w rapper  and 
tobacco  in  the  rolling  process,  whereby  the  pressure  was  more  evenly 
distributed  over  the  surface  of  the  cigarette,  and  the  wrapper  was  pre- 
vented from  yielding  unduly  because  of  the  unequal  strength.  The 
apron  so  provided  for  was  glued  and  rigidly  held  to  one  end  of  tlie 
table,  and  was  free  at  the  other  end,  Tlie  clamp  consisted  of  a 
pivoted  plate,  spring  pressed  upward,  which  was  connected  by  rod  to 
a treadle,  by  w hich  it  could  be  depressed  and  caused  to  grasp  one  edge 
of  the  wrapper  between  it  and  the  fastened  end  of  the  apron.  The 
clamp  w'as  operated  to  secure  the  wrapper  by  the  foot  of  the  operator 
acting  upon  the  treadle,  thereby  leaving  both  of  his  hands  free  for  use 
in  the  rolling  of  the  cigarette.  These  facts  are  fully  illustrated  by 
draw  ings  made  part  of  the  patent  and  referred  to  by  figures  and  letters. 

The  patentee,  after  having  described  his  invention,  set  forth  his 
claims  as  follows: 


First.  In  a cljrar  makers*  Implement,  a damp,  a roHlog  apron,  a stationary 
support  or  table,  upon  w’hSch  wild  damp  and  apron,  together  with  the  wrapper 
and  tiller,  are  supported,  and  to  which  one  edge  of  the  apron  is  secured,  the 
opposite  edge  lying  free  thereon;  a means  for  depressing  the  clamp  and  holding 
the  same  In  contact  with  the  Uxed  edge  of  Siiid  apron,  when  said  elements  are 


Digitized  by  Google 


AMKUICAN  TOBACCO  CO.  V.  ^^TKKAT. 


21 


combined  for  eo*oi)eration,  as  described  for  the  purpose  spci-lried.  Second.  In 
A cigar  makers’  implement,  a ciamp,  a roiling  apron,  A,  a Hat  supiwrt  or  table 
for  said  ciamp  and  apron,  means  for  depressing  the  clamp  upon  one  end  of  the 
apron,  and  bolding  it  in  contact  tberewlih  while  the  cigarette  is  being  rolled 
in  the  free  end  of  said  apron,  A,  and  means  for  automatically  raising  tlie  clamp 
out  of  contact  with  tlie  apron;  said  parts  IxMng  combined  and  constructed  for 
co-operation,  substantially  aa  described  for  the  purix>se  specltled.  Thinl.  The 
combination  of  the  table,  T,  rolling  apron,  A.  idvoied  clamp,  C,  and  treadle.  T', 
are  constructed  to  operate  substantially  as  and  for  the  purpose  shown  and  de- 
scribed. Fourth.  The  combination  of  the  table,  T,  rolling  apron.  A,  pivoted 
clamp,  C,  springs,  S,  and  treadle,  T“,  all  constructed  to  oi>erate  substantially  as 
shown,  and  for  the  puriiose  described. 

We  agree  with  the  court  below  that  the  patent  issued  to  Streat  was 
good  and  valid  in  law.  The  fact  that  each  and  every  element  of  the 
combination  claimed  by  Streat  w'as  at  the  date  of  his  patent  old  and 
w'ell  know  n was  not  sufficient  to  deprive  the  invention  claimc'd  by  him 
of  novelty,  for  most  of  the  inventions  of  the  present  day  consist  of  the 
utilization  and  adaptation  of  mechanical  appliances  that  are  them- 
selves old  and  w^ell  knowm.  The  clamp  and  the  rolling  apron  had  both 
been  in  use  before  the  date  of  the  patent  to  Streat,  and  were,  in  fact, 
well  known  in  the  art,  but  they  had  not  been  used  theretofore  in  the 
manner  and  for  the  purpose  set  forth  in  the  specitlcation  of  said  pat- 
ent ; and  it  was  in  and  by  this  new  use  of  devices,  in  and  of  themselves 
not  novel,  that  his  invention  consisted.  Using  an  old  process  and  util- 
izing a w’ell-known  device,  by  combinations  w’hich  produce  results  not 
theretofore  accomplished  by  the  said  process  or  device,  is  in  fact  in- 
vention. 

Finding,  as  we  thus  do,  with  the  court  below,  that  the  complainant’s 
latent  W'as  valid,  it  now’  becomes  necessary  to  consider  and  determine 
whether  or  not  the  device  or  machine  used  by  the  defendant  below 
W’as  an  infringement  of  Siiid  patent.  The  defendant  has  not  used  the 
apparatus  complained  of  in  the  manufacture  of  cigarettes,  which 
seems  to  have  been  the  only  purpose  for  wdiich  the  machine  described 
in  the  Streat  patent  was  intended,  but  has  used  it  only  in  manufactur- 
ing cheroots  and  cigars,  in  the  making  of  what  is  called  ‘‘bunches.^’  A 
short  statement  of  the  mode  of  manufacture  shown  by  the  evidence 
w ill  enable  us  more  clearly  to  understand  the  uses  to  which  th<*  ma- 
chinery now  in  question  was  jmt.  A cigar  or  cheroot  is  composed  of 
the  core,  binder,  and  wrapper.  The  core  consists  of  tobacco,  some- 
times called  “scrap,”  which  is  divided  into  small  pieces  and  fornuHl 
into  the  shape  of  the  cigar  by  the  application  thereto  of  the  “binder.” 
The  binder  is  the  leaf  of  tobacco  upon  which  the  filling  or  scrap  is 
placed,  and  which,  after  being  wound  about  the  same,  is  pasted  so  as 
to  cause  it  to  retain  its  shape  temporarily.  A single  leaf  of  tobacco 
is  usc*d  for  a binder  if  the  same  is  wide  enough  to  go  around  the  bunch 
twice;  but  if  not  sufliciently  wide,  or  if  it  is  weak  or  perforated  with 
holes,  it  is  re-enforced  by  a second  leaf,  thus  making  a double  instead 
of  a single  binder.  The  bunch  thus  made  by  the  application  of  the 
binder  is  then  transferred  to  a mold  in  which,  while  still  moist,  it  is 
pressed  and  given  the  shape  of  the  completwl  cigar.  It  i*emains  in 
the  mold  until  it  becomes  dry,  when  it  is  taken  by  the  operator  wlio 
applies  the  w'rapi>er,  thus  making  the  cigar  complete  and  ready  for  the 
market.  It  is  w ell  to  remark  in  this  connection,  and  before  consider- 
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ing  the  machine  used  by  the  defendant,  that  we  think  it  is  dear  that 
the  function  of  the  device  patented  by  Streat  was  to  aid  in  applying  the 
final  wrapper  to  the  cigarette.  In  cases  where  the  molds  were  not 
used,  but  where  the  article  was  tunied  out  complete  by  hand,  the 
apron  was  used  to  preserve  the  wrapper,  and  to  give  it  a perfect  and 
finished  appearance.  The  apron  w'ould  be  of  no  practicable  utility  if 
the  bunches  were  to  be  molded  into  shape.  We  think  that  the  patent 
itself,  the  conduct  of  the  patentee,  and  the  action  of  those  who  used  his 
machines,  clearly  indicated  that  the  device  so  patented  w’as  intended 
for  the  purposes  we  have  pointed  out. 

The  Streat  device  w'as  first  used  for  the  making  of  cheroots  com- 
plete, the  patentee  receiving  a royalty  of  75  cents  per  1,000.  These 
cheroots  were  made  for  the  period  of  about  five  months,  when,  as  they 
w^ere  not  acceptable  to  the  market,  their  manufacture  was  discontin- 
ued. The  apron  specified  in  the  Streat  patent  was  used  in  making  the 
cheroots  so  found  to  be  unsaleable.  After  the  making  of  the  com- 
plete cheroot  on  the  Streat  device  was  discontinued,  his  machine,  the 
apron  being  left  off,  was  used  for  making  “bunches”  for  cheroots,  both 
by  Mr.  Streat  and  Mr.  Whitlock,  w^ho  then  owned  the  factory  now  oper- 
ated by  the  defendant.  During  the  six  years  previous  to  the  institu- 
tion of  this  suit,  many  of  such  machines  without  the  apron  were  so 
used.  It  is  the  combination  of  the  clamp  with  the  apron,  and  the 
manner  of  using  the  former  and  attaching  the  latter,  that  constituted 
the  novelty  of  Streafs  invention,  and  justified  the  patent  office  in  issu- 
ing the  letters  patent  to  him.  That  the  apron  is  a vital  element  in  the 
claim  for  the  patent  was  shown  by  the  record  made  in  the  patent  office 
during  its  prosecution,  when  it  was  stated  that  it  (the  apron)  “is  the 
only  feature  of  novelty  in  the  device,  and,  were  it  omitted,  a mere 
paper  clip  or  clamp  w'ould  be  left.” 

The  contention  of  counsel  for  the  complainant  below  that  the  apron 
is  only  essential  to  the  first  claim  set  forth  in  the  patent,  and  not  re- 
quired in  the  second,  third,  and  fourth,  is,  in  our  judgment,  without 
force,  as  the  apron  is  the  main  feature  in  the  device,  and  the  controlling 
element  in  the  combination  that  was  patented.  The  apron  referred 
to  in  the  second,  third,  and  fourth  claims  is  the  rolling  apron,  A,  indi- 
cated by  the  letter  “A”  in  the  drawings  accompanying  the  patent,  and 
is  an  essential  part  of  each  claim,  as  well  as  the  vital  part  of  the  pat- 
ent itself.  Parry  Manuf’g  Co.  v.  Hitchcock  ^lanufg  Co.,  58  Fetl.  402; 
Weir  v.  Morden,  125  U.  S.  98,  8 Sup.  Ct.  SG9;  Hendy  v.  Iron  Works, 
127  U.  S.  370,  375,  8 Sup.  Ct.  1275;  Knapp  v.  Morss,  150  U.  S.  221,  228, 
14  Sup.  Ct.  81. 

It  follow^s,  therefore,  that,  unless  the  machine  used  by  the  defendant 
employed  a rolling  apron  or  its  mechanical  equivalent  in  the  manu- 
facture of  cigars  or  cheroots,  there  has  been  no  infringement  of  the 
patent  granted  the  complainant  below.  The  evidence  plainly  shows 
that  the  defendant  did  not  use  an  apron  on  any  of  the  machines  em- 
ployed by  it  in  its  fadory;  that  the  machines  used  b\^  it  are  without 
aprons,  and  are  not  used  for  making  completed  cheroots  or  cigars,  but 
solely  for  the  purpose  of  making  “bunches.”  This  is,  in  fact,  admit- 
ted by  the  appellee;  but  it  is  claimed  for  him  that  the  second  W’rapper 
used  by  the  appellant  is  the  mechanical  equivalent  of  the  apron  de- 
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scribed  in  the  Streat  patent,  or,  in  fact,  is  the  apron  itself.  In  our 
opinion,  the  leaf  of  tobacco  called  the  “second  binder”  is  not  the  me- 
chanical equivalent  of  the  rolling  apron  described  in  the  Streat  patent, 
which  w’as  evidently  intended  by  the  patentee  to  be  a strip  of  strong 
paper — shown  by  the  evidence  to  be,  in  practice,  a strip  of  enameled 
cloth  of  suflBcient  strength  to  stand  the  strain  of  constant  use — per- 
manently fastened  to  the  table,  intended  for  continuous  use,  of  greater 
strength  than  the  tobacco  leaf,  the  inherent  weakness  of  w'hich  it  was 
designed  to  obviate.  But  the  second  binder  cannot  be  considered  an 
element  of  the  machine  itself,  as  it  is  a part  of  the  material  used  on 
the  machine  in  the  manufacture  of  the  product  offered  for  sale.  We 
do  not  think  that  an  article  manufactured  in  a machine  in  the  manner 
and  for  the  purposes  contemplated  w hen  the  machine  itself  was  made 
can  be  held  to  be  a part  of  the  machine  which  so  i)roduces  it. 

The  supreme  court  of  the  United  States,  in  the  case  of  Morgan  Enve- 
lope Co.  V.  Albany  Perforated  Wrapping  Paper  Co.,  152  U.  S.  425,  14 
Sup.  Ct.  627,  indicates  quite  clearly  the  solution  of  the  question  now 
under  consideration.  On  this  point  we  quote  from  the  opinion  in 
that  case  as  follows: 

“The  first  defense  raises  the  question  whether,  when  a machine  Is  designed 
to  manufacture,  distribute,  or  deliver  out  to  users  a certain  article,  the  article 
so  dealt  with  can  be  said  to  be  a part  of  the  combination  of  which  the  machine 
Is  another  part.  If  this  be  so,  then  it  would  seem  to  follow  that  the  log  which 
is  sawn  in  the  mill,  the  wheat  which  is  ground  by  the  rollers,  the  pin  which 
is  produced  by  the  patented  machine,  the  paper  which  is  folded  and  delivered 
by  the  printing  press,  may  be  claimed  as  an  element  of  a combination  of  w'bich 
the  meclmnlsm  doing  the  work  is  another  element.  The  motion  of  tlie  hand 
necessary  to  turn  the  roll  and  withdraw  the  paper  is  analogous  to  the  motive 
power  which  operates  the  machinery  In  the  other  instances.” 

The  machines  used  by  the  appellant  are  quite  similar  to  the  device 
covered  by  the  patent  issued  to  Philip  Whitlock,  though  they  differ 
from  it  in  several  particulars;  but,  as  we  are  not  now  required  to  deter- 
mine the  validity  of  that  patent,  it  will  not  be  necessary  to  further  con- 
sider the  same.  It  is  sufficient  at  this  time  to  ascertain  if  the  use  of 
said  machines  constitutes  an  infringement  of  the  Streat  patent,  and  we 
hold  that  it  does  not.  While  it  is  true  that  the  machine  used  by  the 
appellant  brings  together  several  of  the  old  devices  which  form  part  of 
the  Streat  combination,  still  it  is  also  true  that  it  omits  other  imj>or- 
tant  parts  thereof,  and  consequently  there  is  no  infringement.  Schu- 
macher V.  Cornell,  96  U.  S.  549;  Palmer  v.  Village  of  Corning,  156 
U.  S.  45,  15  Sup.  Ct.  381.  The  machine  ii.sed  by  the  appellee  during 
the  six  years  prior  to  the  institution  of  his  suit,  without  the  rolling 
apron.  A,  attached  thereto,  was  simply  a clamp,  and  the  combination 
thereof  was  without  novelty,  and  not  patentable;  and  an  inspection  of 
the  model  and  draw  ings  of  the  machinc^s  used  by  the  appellant,  claimed 
in  the  bill  to  be  an  infringement  of  the  Streat  patent,  together  with 
a study  of  the  testimony  taken  concerning  the  same,  shows  that  it  also 
is  simply  and  essentially  a similar  clamp,  the  object  of  wdiich  is  to  hold 
the  edges  of  the  “binder”  in  place  while  the  filler  is  distributed  on  it, 
and  the  two  rolled  into  a bunch.  Neither  one  of  the  devices  need  an 
apron  when  used  for  the  purpose  of  making  bunches,  and,  as  that  of 
the  appellant  was  made  for  and  has  been  used  for  that  purpose,  no 
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apron  has  been  employed  in  connection  with  it.  The  apron  of  the 
Streat  patent  evidently  was  not  intended  for  use  in  connection  with 
the  making  of  bunches,  but  clearly  its  object  w^as  to  enable  the  rolling 
of  the  cigarette  to  be  performed  without  breaking,  tearing,  or  wrink- 
ling the  binder. 

The  device  used  by  the  appellant  cannot  be  held  to  be  an  infringe- 
ment of  the  appellee’s  patent  unless  it  would  have  been  held — if  used 
earlier  than  the  patent — to  have  been  an  anticipation  of  the  same;  and 
certainly  it  is  clear,  if  it  had  been  set  up  as  in  prior  use  against  the 
Streat  patent,  as  it  did  not  contain  an  apron  used  in  the  manner  set 
forth  in  said  patent,  that  it  would  not  have  been  decreed  to  have  been  . 
anticipation.  Peters  v.  Manufacturing  Co.,  129  U.  S.  530,  9 Sup.  Ct. 
389;  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ct.  81.  The  rule  is  now 
well  established  that  “that  which  infringes  if  later  would  anticipate 
if  earlier.”  Heating  Co.  v.  Burtis,  121  U.  S.  286,  295,  7 Sup.  Ct.  1034; 
Grant  v.  Walter,  148  U.  S.  547,  554,  13  Sup.  Ct.  699;  Gordon  v. 
Warder,  150  U.  S.  47,  14  Sup.  Ct.  32. 

It  W'ill  be  unnecessary  for  us  to  consider  other  assignments  of  error 
set  forth  by  the  appellant,  as  we  find  that  the  device  used  by  the 
American  Tobacco  Company  cannot  be  held  to  be  an  infringement  of 
the  Streat  patent.  It  follows  that  there  was  error  in  that  part  of  the 
decree  of  the  court  below  finding  infringement,  and  directing  an  ac- 
cointing.  Said  decree  is  hereby  reversed,  and  this  cause  is  i*emanded 
to  the  court  from  whence  it  came,  with  instructions  to  dismiss  the 
complainant’s  bill. 


(83  Fed.  700.) 

EVANS  et  al.  v.  SUESS  ORNAMENTAL  GLASS  CO.  et  aL 
(Circuit  Coun  of  Appeals,  Seventh  Circuit.  November  8,  1807.) 

No.  397. 

1.  Patents— Novelty  and  Invention— Glass  Chippino, 

The  Evans  patent,  No.  494.999,  for  allejred  liiiprovements  In  processes 
of  chipping  glass,  cousi.sting  In  covering  the  surface  of  the  glass  with  a Him 
of  soap  or  other  coating,  and  applying  tliereto  a pattern  of  flexible  ma- 
terial, tlieu  submitting  the  gla.<s  and  pattern  succe.sslvcly  to  the  sand  blast 
and  the  hot  chipping  compound,  and  Anally  removing  the  pattern  and  hot 
chipping  compound  while  tlie  comiKumd  is  In  a liquid  condition,  is  void  for 
want  of  novelty  and  invention  in  view  of  the  prior  state  of  the  art  81  Fed. 
198,  aflirmed. 

2.  Appeal— Assignments  of  Eruor— Opinion  of  (’ourt. 

Assignments  of  eiTor  which  are  predicated  upon  the  opinion  of  the  court 
or  on  reasons  given  by  the  court  for  its  ruliug  or  decree,  are  not  available. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  Northern  Division. 

This  was  a suit  in  equity  by  Samuel  Evans  and  Charles  L.  Raw- 
sou  against  the  Suess  Ornamental  Glass  Company,  John  B.  Suess, 
Miix  Suess,  and  Emily  Suess  for  alleged  infringement  of  a patent  for 
improvement  in  proce.sses  of  chipping  glass.  The  circuit  court  dis- 
missed the  bill,  holding  that  the  patent  was  void  for  want  of  novelty 
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in  view  of  the  prior  state  of  the  art.  81  Fed.  198.  From  this  decree 
complainants  have  appealed. 

The  appeal  in  this  case,  brought  to  obtain  an  injunction  and  other  relief  on 
account  of  alleged  infringement  of  letters  patent  of  the  United  States,  No. 
494,999,  granted  April  4,  1893,  to  Samuel  Evans,  for  Improvements  in  processes 
of  chipping  glass,  was  dismissed  for  want  of  eqult}'.  Infringement  is  charged 
of  the  first  and  second  claims  of  the  patent,  which  read  as  follows:  “(1)  The 
process  of  dilpplng  glass,  which  consists  in  covering  the  surface  of  the  glass 
with  a thin  film  of  soap,  In  applying  a imttern  thereover  adapted  to  resist  Uie 
action  of  a sand-blast  process,  of  removing  the  film  of  soap  exi>osed  in  the  open- 
ings of  the  pattern,  in  subjecting  the  glass  with  the  pattern  tliereon  to  tlie  sand- 
blast process,  in  applying  a glass-chipping  compKJund  in  a liquid  condition  to 
the  surface  of  the  glass  and  the  pattern  tliereon.  In  lifting  the  pattern  off  the 
glass  together  with  the  chipping  compound  thereover  while  such  chipping  com- 
pound is  in  a liquid  condition,  and  in  allowing  the  chipping  compound  to  dry 
in  the  ordinary  way;  substantially  as  described.  (2)  The  prooe.ss  of  chipping 
glass,  which  consists  in  covering  the  surface  of  the  glass  with  a coating  adlierlng 
to  the  glass  sufllciently  well  to  form  a means  of  attaching  a Ilexible  pattern 
thereover,  and  adapted  to  form  a coating  protecting  the  glass  from  the  action 
of  a ghiss-chlpping  compound  when  Interposed  between  the  glass  and  such 
glass-chipping  compound,  in  applying  a flexible  pattern  thereover  adapttNl  to 
resist  the  action  of  the  sand-blast  process.  In  subjecting  the  glass  with  the  pat- 
tern thereon  to  die  action  of  tlJe  sand-blast  process.  In  coating  the  entire  surface 
of  the  glass  with  a glass-chipping  compound  in  a liquid  condition,  in  renmvlng 
the  flexible  pattern  from  the  glass  together  with  the  glass-chipping  compound 
thereover  while  tlie  glass-chipping  compound  is  In  a liquid  condition,  and  in 
allowing  the  glass-chipping  compound  to  dry  In  the  ordinary  way;  substantially 
as  describe<U”  The  opinion  of  tlie  court  below,  reported  in  81  Fed.  ISiS.  after 
reviewing  briefly  the  state  of  the  prior  art,  and  quoting  the  claims  In  <|uestion. 
concludes  as  follows:  “It  Is  difficult  to  understand  in  just  what  respect  tlie 
novelty  of  the  process  is  claimed  to  reside.  Tlie  general  art  is  old.  Tlie  use 
of  soap  or  other  coating  suited  to  holding  the  pattern  to  the  glass  is  not  a 
patentable  element;  its  office  here  is  tlie  same  as  its  office  In  many  other  arts, 
'file  mere  application  of  a pattern.  Independently  of  Its  material.  Ls  derived  from 
the  prevloas  art  of  ornamenting  glass  in  process  of  sand-blasting.  The  re- 
moving of  the  film  of  soap  or  other  material  Is  certainly  not  new.  The  appli- 
cation of  the  clilpping  compound  was  in  the  previous  art,  and  its  application  in 
a liquid  condition  seems  necessarily  in  such  art..  The  lifting  of  the  pattern 
off  the  glass,  together  with  tlie  chipping  compound  thereover,  was  also  done  In 
the  previous  sand-bla.sting  ornamentation.  I can  only  see  two  possible  features 
of  novelty  in  this  process:  the  material  of  the  pattern,  and  the  condition  of  tlie 
chipping  compound  when  the  pattern  is  lifted  up.  It  Is  not  seriously  cont<‘nde<l 
that  the  application  of  oiled  paper  to  this  process  was  a departure  Involving 
inventiveness.  Many  other  materials  will  answer  the  same  purpose  a.s  oiled 
paper;  and.  what  is  more,  the  claim  Is  not  resting  upon  oiled  paper,  but  upon 
any  material  suited  to  resist  the  action  of  the  sand-blast  process.  This  is  too 
broad  to  cover  any  particular  material,  and  is  so  broad  that  it  covers  material 
formerly  used  In  patterns  applied  to  glass  undergoing  the  sand-blast  process. 
Much  stress  at  the  argument  was  lahl  upon  tlie  contention  that  the  chipping 
compound  or  glue  was  In  Just  sudi  condition  of  self-cohesion  that  when  tJie 
pattern  was  lifted  up.  cutting  through  the  glue  substance,  the  glue  would  ncitJier 
be  so  liquid  as  to  run  over  the  adjoining  space,  nor  so  solid  as  to  lireak  along 
Irregular  lines.  This  is,  at  most,  the  discovery  of  a suitable  condition  for  the 
lifting  of  a patteni,  and  Is  not  Uie  de.scription  of  any  new  material,  or  new 
method  of  making  such  material.  Neitlier  do  I think  that  It  evinces  inven- 
tion. 'The  pattern  being  on  the  glass  underneath  tlie  warm  glue,  and  tlu*  want 
being  seen,  namely,  a clear  cut  edge,  almost  any  mechanic  would  conclude  tii.nt 
a coMitlon  of  either  too  much  fluidity  or  too  much  solidity  would  impair  the 
result.  I refrain  from  holding  whether.  If  all  the  claims  of  the  complainant 
were  assumed,  a process  could  be  sustained  under  the  Risdon  Iron  & Lrocomotlve 
Works  Case,  158  U.  S.  68,  15  Sup.  Ct.  745,  for  the  reason  that,  in  accordance 
with  the  foregoing  conclusion,  such  opinion  is  immaterial.”  The  assignment  of 
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errors  contains  numerous  specifications,  each  of  which  relates  to  a quoted  part 
of  the  court’s  opinion,  but  that  the  court  erred  in  dismissing  the  bill  is  not 
alleged.  There  has  been  no  appearance  here  for  the  appellee. 

Charles  Turner  Brown,  for  appellants. 

Before  WCK)DS,  JENKINS,  and  SHOW  ALTER,  Circuit  Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

We  are  not  able  to  perceive  that  the  conclusion  of  the  circuit  court 
was  erroneous.  The  chief  feature  of  novelty,  as  asserted  in  the  briefs 
for  appellants,  and  especially  at  the  oral  argument,  was,  in  the  lan- 
guage of  the  second  claim,  “in  removing  the  flexible  pattern  from  the 
glass,  together  with  the  glass-chipping  compound  thereover,  while 
the  glass-chipping  compound  is  in  a liquid  condition.”  That  step  in 
the  process  is  fairly  anticipated  in  the  prior  art.  In  the  Shaw  patent, 
No.  15,532,  which  was  for  a method  of  lettering  and  ornamenting  glass, 
patterns,  preferably  of  tin-foil  or  lead-foil,  were  placed  upon  the 
back  surfaces  of  plates  of  glass  coated  with  the  white  of  eggs,  by  which 
the  patterns  were  held,  while  over  the  whole  surface  of  the  patterns 
and  glass  was  brushed  the  color  desired  for  the  background,  after  the 
drying  of  which  the  patterns  were  removed,  ‘^so  as  to  leave  the  de- 
signs with  clean  surfaces  and  smooth  and  sharply  defined  outlines.” 
And  so  in  patent  No.  154,032,  granted  to  Carl  Frederic!,  in  the  year 
1873,  for  improvement  in  proces.ses  of  preparing  glass  for  etching,  a 
pattern  upon  a pane  of  glass  to  which  a thin  layer  or  film  of  beeswax, 
or  equivalent  material,  has  been  applied,  is  stripped  off,  after  the 
film  is  set,  in  such  a manner  that  the  parts  from  which  the  pattern  has 
been  removed  may  be  exposed  to  the  sand-blast  or  etching  liquid, 
while  the  remainder  of  the  surface  will  be  protected  by  the  wax  or 
other  material,  by  which  means,  according  to  the  specification,  it  is 
practicable  to  produce  designs  with  sharp  and  clearly  defined  con- 
tours. The  asserted  distinction  that  in  the  processes  described  in 
those  patents  the  paint  is  said  to  be  dry,  and  the  film  or  wax  to  be  set, 
before  the  patterns  are  to  be  lifted,  while  in  the  process  of  the 
Evans  patent  the  glue  or  chipping  compound  is  to  be  in  a liquid 
state  when  the  pattern  is  removed,  is  not  important,  or,  to  say  the 
least,  not  controlling,  upon  the  question  of  invention.  “Dry,”  “set,” 
and  “liquid,”  as  used,  are  relative  terms,  and  signify  no  more  than 
sufficiently  dry,  sufficiently  set,  or  sufficiently  liquid,  as  determined 
by  practice  and  experiment,  to  contribute  most  effectively  to  tlie 
desired  result.  Wlien  asked,  in  reference  to  the  patent  in  suit,  how 
rapidly  does  the  glue  set,  an  expert  witness  for  the  appellants  an- 
swered that  that  could  not  be  stated  accurately,  since  the  time  varies 
greatly,  depending  upon  the  temperature,  and  upon  the  amount  of 
moisture  in  the  atmosphere;  that  the  extrcme  ranges  of  time,  he 
thought  from  observation,  were  from  5 minutes  to  25  minutes.  In- 
fringement of  the  earlier  proct'sses  certainly  could  not  have  been 
evaded  simply  by  removing  the  patterns  before  the  paint  was  dry,  or 
the  wax  set;  nor  of  the  patent  in  suit  by  postponing  the  removal  until 
the  chipping  compound  had  ceased  to  be,  in  a strict  sense,  liquid. 
See,  also,  letters  patent  No.  G3.328,  granted  on  March  26,  1867,  to  C. 
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C.  Strumme,  and  No.  405, 283^  granted  on  June  18,  1889,  to  Thomas 
J.  Thompson. 

We  are  constrained  to  repeat  and  emphasize  the  observation  that 
an  assignment  of  error  w'hich  is  predicated  upon  the  opinion  of  the 
court,  or  upon  a reason  given  by  the  court  for  its  ruling  or  decree,  is 
not  available.  Caverly's  Adm’r  v.  Deere  & Co.,  24  U.  S.  App.  617,  13 
C.  C.  A.  452,  and  66  Fed.  305;  Russell  v.  Kern,  34  U.  S.  A])p.  90,  16 
C.  C.  A.  154,  and  69  Fed.  94 ; Clark  v.  Deere  & Mansur  Co.,  25  C.  C.  A. 
619,  80  Fed.  534.  It  is  something  done  by  the  court, — a ruling,  judg- 
ment, order,  or  decree, — and  not  a reason  therefor,  which  may  be 
assigned  as  error.  A sufficient  assignment  in  this  case  would  have 
been  simply  that  the  court  erred  in  dismissing  the  bill.  Though  not 
required  to  do  so,  we  have  given  the  same  attention  to  the  merits  of 
the  case  as  if  that  had  been  the  specification  of  error.  To  do  this 
has  involved  more  than  the  usual  labor,  especially  in  the  study  of  the 
expert  testimony  adduced  on  either  side.  Our  conclusion  is  that  the 
judgment  below  should  be  affirmed. 


.(S3  Fed.  709.) 

REEDY  V.  WESTERN  ELECTRIC  CO. 

(Circuit  (3ourt  of  Api)eals,  Sixth  Circuit.  December  7,  1S07.) 

No.  478. 

1.  Patents— Infringement  Suits— Equity  Jurisdiction. 

In  a suit  in  equity  for  alloped  Infringement,  a defense  that  the  alleged 
Infringing  machines  were  in  fact  made,  not  under  the  patent  sued  on,  but 
under  an  earlier  patent,  also  owned  by  coiuplalnants,  and  that  the  latter 
patent  had  expired  before  the  tiling  of  the  bill,  is  not  a matter  going  to  the 
jurisdiction  of  the  court,  but  a defense  on  the  merits.  66  Fed.  163,  af- 
firmed. 

a.  Same— Decree  Pro  Confesso. 

In  an  infringement  suit,  where  an  order  and  decree  pro  confesso  is  en- 
tered for  want  of  an  answer,  and  the  cause  is  referred  to  a master  for  an  ac- 
counting, the  only  question  open  before  the  master  is  the  amount  of  dam- 
ages and  profits. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

This  was  a suit  in  equity  by  the  Western  Electric  Oimpany  against 
Henry  J.  Reedy  for  alleged  infringement  of  a patent  for  improvements 
in  electrical  annunciators  for  elevators.  In  the  circuit  court  an  order, 
followed  by  a decree,  of  pro  confesso,  was  entered  against  the  defend- 
ant for  failure  to  answer.  A motion  to  set  aside  the  default  and  dis- 
miss the  cause  for  want  of  jurisdiction  was  overruled  (66  Fed.  16.3).  an 
accounting  was  taken  before  the  master,  and  a decree  was  entered  for 
complainant.  The  defendant  has  appealed. 

L.  M.  Hosea,  for  appellant. 

George  P.  Barton,  (ilharles  A.  Brown,  and  R de  V.  Carroll,  for  ap- 
pellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judge. 
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CLARK,  District  Judge.  This  suit  is  based  upon  patent  No.  172,- 
993  to  Elisha  Gray,  dated  February  1,  187G.  This  patent  expired 
Februai;y  1,  1893.  The  bill  was  filed  May  31,  1892,  nearly  a year  be- 
fore the  expiration  of  the  patent.  The  bill  alleged  infringement  of 
the  patent  by  the  appellant,  Rt?edy.  Injunction,  with  an  account 
of  profits  and  damages,  was  prayed  for  in  the  bill.  The  alleged  in- 
fringement consisted  in  putting  annunciators,  the  device  covered  by 
the  patent,  in  hydraulic  and  steam  elevators.  A demurrer  was  sus- 
tained to  the  original  bill,  which  was  thereupon  so  amended  as  to 
remove  the  grounds  of  objection  taken  by  the  demurrer.  The  de- 
fendant failing  to  answer  the  amended  bill  within  the  proper  time, 
a regular  pro  confesso  order  was  entered,  followed  by  a decree  in 
favor  of  the  plaintiff  based  upon  that  order,  expressly  adjudging 
that  the  plaintiff’s  patent  was  a good  and  valid  one,  that  Gray  was 
the  original  and  first  inventor  of  the  improvement  described  in  the 
patent,  and  that  the  annunciator  which  the  defendant  had  used,  and 
was  still  using,  in  elevators  was  an  infringement  of  the  patent.  It 
was  further  adjudged  that  the  plaintiff  recover  of  the  defendant  the 
profits  made  or  received  by  the  defendant,  and,  in  addition  thereto, 
such  damages  as  the  plaintiff  may  have  sustained  by  reason  of  the  in- 
fringement. Motion  w’as  subsequently  made  by  defendant  below  to 
set  aside  the  pro  confesso  order  and  do(;ree  thereon,  but  this  motion 
was  overruled  by  the  court.  The  case  was  referred  to  a special 
master  for  proof  and  account  of  profits  and  damages  between  July 
1,  1882,  and  February  1,  1893,  the  date  on  which  the  patent  expired. 
The  report  of  the  special  master  was  filed  the  25th  of  January,  1896, 
in  which  the  master  found  that  the  defendant,  between  the  1st  day 
of  July,  1882,  and  the  1st  day  of  February,  1893,  sold  and  attached 
to  elevators  47  of  the  infringing  devices  named  in  the  decree  of  the 
court.  The  master  further  found  that  there  was  an  established 
license  fee  of  $25  for  each  of  such  patented  devices,  and  determined 
that  this  was  a proper  measure  of  damages  for  the  number  of  de- 
vices actually  used  by  the  defendant,  and  on  this  as  a basis  fixed  the 
damages  at  $1,175.  Notwithstanding  the  pro  confesso  order,  the 
appellant  a])peared  by  counsel  before  the  master  at  the  introduction 
of  the  proof,  and  filed  exceptions  to  the  report,  which  were  overruled, 
the  report  confirmed,  and  from  the  final  decree  the  case  is  brought  to 
this  court. 

The  main  contention  now  made  in  this  court  for  reversal  of  the 
decree  below  is  that  it  api)eared  in  the  proof  before  the  master  that 
the  annunciators  used  by  the  appellant,  Reedy,  were  actually  made 
under  and  in  accordance  with  what  is  called  the  “Ilahl  patent,”  No. 
148,447,  of  March  10,  1875,  which  had  exjured  before  tliis  bill  was 
filed.'  Upon  the  facts  which  it  is  insisted  were  thus  disclosed  bcffore 
the  master,  the  appellant,  the  defendant  in  the  court  below,  moved  the 
court  to  dismiss  the  suit,  upon  the  ground  that  the  facts  brought  out 
before  the  master  showed  that  the  court  had  no  jurisdiction;  it  ap- 
pearing, as  is  insisted,  that  the  devices  were  made  under  the  Habl 
patent,  which  had  expired  before  the  suit  was  brought.  It  is  .said 

1 The  Hahl  patent  was  also  owned  by  the  complainant. 
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that  on  these  facts  the  remedy  is  at  law,  and  not  in  equity.  It  is 
difficult  to  understand  exactly  the  theory  on  which  this  motion  pro- 
ceeded. The  bill  fully  aJleg^  ownership  of  the  patent,  and  that  it 
was  valid,  and  further  allej^ed  distinctly  infringement  by  the  de- 
fendant, and  injunction,  with  an  account  of  profits  and  damag(*s, 
was  sought.  The  case  made  by  the  bill  wras  clearly  one  properly 
within  the  jurisdiction  of  the  court,  and  the  court  certainly  had  full 
jurisdiction  to  determine  w'hether  the  facts  thus  alleged  were  true 
or  not;  in  other  words,  to  hear  the  case  on  its  merits.  It  is  well 
settled  that  the  expiration  of  a patent  pending  a suit  for  infringement 
does  not  defeat  the  jurisdiction  of  a court  of  equity,  although  it  is  a 
reason  for  denying  an  injunction  which  was  the  basis  of  equity  juris- 
diction. Beedle  v.  Bennett,  122  U.  S.  71,  7 Sup.  Ct.  1090;  Clark  v. 
Wooster,  119  U.  S.  322,  7 Sup.  Ct.  217.  If  the  defendant  had  regu- 
larly filed  answer  and  made  an  issue  on  the  facts  stated  in  the  bill, 
and  had  on  hearing  disproved  the  allegations  of  the  bill,  it  would 
certainly  not  be  insisted  that  this  defeated  the  jurisdiction  of  the 
court.  If  so,  exactly  such  a contention  could  be  made  in  every  case 
where  the  plaintitf  fails  on  the  merits,  and,  in  such  ca.se,  instead  of 
adjudicating  the  merits  and  dismissing  the  bill,  the  result  w’ould  be 
that  the  suit  would  be  dismissed  as  without  the  jurisdiclion  of  the 
court,  and  the  question  left  open  for  a new  lawsuit  We  think  the 
argument  for  appellant  overlooks  the  distinction  between  the  facts 
which  show  that  the  merits  of  the  case  are  against  the  plaintiff,  and 
facts  which  establish  that  the  court  is  without  jurisdiction  to  deter- 
mine the  merits  of  the  case.  It  is  also  very  clear  that  the  facts  which 
the  appellant’s  counsel  says  show’  that  the  plaintiff’s  remedy  is  at 
law  really  in  their  effect  establish  that  the  plaintiff  is  without  any 
right  to  recover  either  at  law  or  in  equity,  for,  if  the  device  were  made 
under  the  Hahl  patent,  it  is  clear  that  the  plaintiff  could  not  recover 
in  an  action  at  law  any  more  than  by  suit  in  equity,  the  suit  being 
upon  the  Gray  patent  only. 

As  we  have  seen,  the  decree  based  on  the  pro  confesso  order  ad- 
judged the  plaintiff’s  right  to  recover,  and  that  it  was  entitled  to  an 
account  of  profits  and  damages  for  all  the  devices  covei(‘d  by  the 
Gray  patent,  and  used  by  the  defendant  between  July  1,  1882,  and 
February  1, 1893,  and  this  decree,  remaining  undisturbed  and  in  full 
force,  is  conclusive  on  this  court,  and  the  only  question  left  open  on 
the  reference  before  the  master  w^as  the  amount  of  damages  and  prof- 
its. It  is  further  insisted,  as  w’e  understand  the  argument,  that  the 
report  of  the  master  is  erroneous  because  it  includes  damages  for  de- 
vices made  under  the  Hahl  patent,  as  well  as  those  made  under  the 
Gray  patent;  or,  stated  in  another  form,  it  fails  to  distinguish  be- 
tween devices  made  under  the  two  patents.  We  do  not  think  that 
the  proof  sustains  this  contention.  It  is  further  said  that  the  license 
fee  of  f2o  included  a charge  for  the  attachments  covered  by  the  Hahl 
patent,  as  well  as  the  improvement  in  the  Gray  patent.  We  are  sat- 
isfied, from  an  examination,  that  this  view  is  not  sustained  by  the 
proof.  The  proof  show’s  that  this  charge  of  $25  was  made  after  the 
expiration  of  the  Hahl  patent,  as  well  as  before,  and  the  finding  of 
the  master  is  correct. 
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Some  other  criticisms  of  the  report  of  the  master  are  made  in  the 
exceptions  and  argument,  but  we  do  not  think  these  are  valid.  Tt 
is  not  insisted  that  there  was  any  abuse  of  discretion  by  the  court 
below  in  refusing  to  set  aside  the  pro  confesso  order  and  the  decree 
thereon,  and  the  action  of  the  court  in  that  regard,  being  a matter 
of  discretion,  is  not  subject  to  review  in  this  court. 

We  have  examined  the  cases  cited  by  appellant’s  counsel,  and  do 
not  think  they  are  applicable.  The  only  question  of  jurisdiction 
which  would  arise  in  a case  of  this  character  would  be  that  of  equita- 
ble jurisdiction,  as  distinguished  from  jurisdiction  at  law,  and  cases 
relating  to  federal,  as  distinguished  from  state,  jurisdiction  are  inap- 
plicable. Upon  the  whole  case,  we  are  satisfied  that  there  was  no 
error  in  the  proceedings  and  decree  below,  which  is  accordingly 
affirmed,  with  costs. 


(83  Fed.  712.) 

TOBPFER  et  al.  ▼.  G.A.LLAND-HKNNING  PNEUMATIC  MALTING  DRUM 

MANUF'G  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.  November  23,  18U7.) 

No.  258. 

Patents — Infringement — Malt  Kilns. 

The  Toepfer  patent,  No.  220,890.  for  Improvements  in  malt  kilns,  con- 
strued, and  held  not  Infringed  as  to  the  first  claim,  which  relates  to  certain 
devices  for  suspending  and  dumping  the  drying  trays.  07  Fed.  134,  af- 
firmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

This  was  a suit  in  equity  by  Prank  Toepfer  and  Peter  G.  Toepfer 
against  the  Galland-IIenning  Pneumatic  Malting  Drum  Manufactur- 
ing Company  and  others  for  alleged  infringement  of  a patent  for  im- 
provements in  malt  kilns.  The  circuit  court  dismissed  the  bill,  on 
the  ground  that  the  defendants’  device  did  not  infringe  the  claim  in 
controversy.  67  Fed.  134.  From  this  decree  the  complainants  ap- 
pealed. 

Henry  S.  Towle  and  Stanley  S.  Stout,  for  appellants. 

H.  G.  Underwood,  for  appellees. 

Before  WOODS,  JENKINS,  and  SHOW.VLTKU,  Circuit  Judg(>s. 

SHOW  ALTER,  Circuit  Judge.  The  cause  of  action  here  is  an  al- 
leged infringement  of  the  first  claim  of  letters  patent  No.  226,890. 
The  bill  was  dismissed  in  the  circuit  court  on  the  holding  there  of  non- 
infringement. The  patent  was  for  “certain  new’  and  useful  improve- 
ments in  malt  kilns.”  The  claim  in  question  concerns  more  particu- 
larly “certain  devices  for  suspending  and  dumping  the  drying  trays.” 
Fig.  1 of  the  drawings,  being  “a  perspective  view  of  one  floor  of  a malt 
kiln,”  and  Fig.  2,  being  “a  section  of  the  same  on  the  line  x,  x,  Fig.  1,*' 
are  shown  on  the  following  page. 
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The  patentee  says  in  his  specification : 

“A,  A,  A',  A',  represent  the  walls  of  the  kiln.  In  the  walls  A,  A,  I leAve 
openings,  In  which  I affix  bearing  plates,  B,  B',  and  across  from  the  walls 
A',  A',  I suspend  girders,  C,  to  which  1 attach  bearing  brackets,  D,  D.  These 
brackets  project  upward  for  about  half  their  length  at  right  angles  to  tlie  gir- 
ders, and  are  then  deflected  at  an  angle  of  about  forty-flve  degrees,  terminating 
in  bearings,  d.  The  trays  are  constructed  as  follows:  I make  them  about  twelve 
Inches  wide,  and  of  any  length  up  to  fifty  feet,  with  metallic  frames,  over  which 
coarse  wire  gauze  is  stretched,  and  fastened  by  side  pieces  riveted  on  the  outside. 
Tliey  are  also  provided  with  Journals,  E,  at  their  ends,  and  as  many  more 
along  their  length  as  may  he  necessary  to  afford  a proper  support;  and  these 
Journals  I make  hollow',  with  square  bearli^s,  for  the  operating  rods,  F,  w'hlch 
are  also  square.  Now',  the  rear  journals  of  the  trays  having  been  thrust  into 
the  bearings,  B',  in  the  rear  w’all,  the  other  Journals  will  naturally  drop  into 
their  resjiective  bearings,  after  which  the  front  bearings  may  be  covered  by 
a face  plate,  which  I make  tnisily  removable,  and  the  Joint  protected  by  face 
plates,  a,  cut  out  at  a',  to  correspond  with  the  bearings  B.  The  trays  will  now 
be  free  to  make  a quarter  of  a revolution  in  one  direction,  studs,  f.  f,  preventing 
their  revolution  In  the  other  direction,  and,  together  with  the  shanks  of  the 
standards,  D,  stopping  them  on  the  quarter  or  after  they  have  passed  slightly 
beyond  it,  the  Jar  caused  by  the  violent  contact  entirely  ridding  the  trays  of 
the  malt.  To  bring  about  this  dumi)ing,  I provide  square  rods,  F,  with  crank 
arms,  J,  and  pass  the  rods,  F,  througli  the  Journals,  E,  connecting  the  crank 
arms  by  a bar,  D',  using  one  of  the  arms  as  a handle  by  which  to  dump  all  of 
the  trays  in  a series  at  once.” 

The  specification  contains,  also,  as  bearing  on  the  claim  in  question, 
the  following: 

“Heretofore  it  has  been  impossible  to  use  very  long  iron  trays,  and  to  operate 
them  from  the  outside,  as  it  was  difficult  to  control  them,  owing  to  their  lia- 
bility to  spring  and  twist.  Long  wooden  trays  are  o^ien  to  the  same  objection, 
and  have  had  to  be  dumped  separately  by  an  operative,  w’ho  entered  the  kiln; 
but  by  means  of  my  square  rod,  F,  1 can  apply  the  dumping  force  e<iually 
along  the  entire  length  of  the  trays;  and,  as  there  Is  no  keying  to  be  done, 
there  will  never  be  any  danger  of  the  parts  becoming  loose  or  getting  out  of 
order:  and,  besides,  each  tray  may  be  easily  removed  by  itself  without  displacing 
any  of  the  others.” 
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The  original  first  and  second  claims  were  as  follows: 

“(1)  In  a malt  dryer,  the  trays,  having  end  and  Intermediate  bearings  in 
combination  with  square  operating  rods,  passing  through  corresponding  aper* 
tui*es  In  said  bearings,  as  set  forth.” 

“(2)  In  a malt  d^cr,  brackets,  D,  constructed  as  described,  in  combination 
with  end  stops,  f,  f,  for  supporting,  and  for  limiting  the  motion  of,  the  trays 
as  sot  forth.” 

These  claims  were  rejected  in  the  patent  office  on  reference  to  a 
patent  (No.  73,503)  issued  to  one  Whitney;  and  the  following,  which  is 
the  claim  here  in  controversy,  was  inserted: 

‘‘In  a malt  dryer,  a removable  tilting  tray,  provided  with  journals  having 
bearing  In  the  end  walls  of  the  kiln  and  on  an  intermediate  bracket  or  brackets, 
the  journals  of  the  trays  having  polygonal  openings  for  the  reception  of  a 
polygonal  tilting  shaft,  in  combination  with  a corresponding  tilting  shaft,  sub- 
stantially as  and  for  the  purpose  specified.” 

A tilting  tray  with  intermediate  journals  in  supporting  bearings, 
and  with  journals  at  either  end  in  bearings  which  are  integral  with 
and  form  part  of  the  walls  of  the  building  or  kiln,  and  with  a polyg- 
onal tilting  shaft  extending  tlirough  polygonal  openings  in  the 
journals,  is  readily  conceivable.  The  tilting  shaft  in  such  a structure 
might  be  withdrawn,  but  the  tray  would  still  remain  in  position.  It 
could  not  be  removed  as  an  entirety  without  tearing  down  a portion 
of  one  wall  or  the  other.  Whether  such  a structure  or  combination 
w ould  be  patentable  is  not  a question  here.  The  subject-matter  of  the 
claim  here  in  controversy  is  a removable  tray.  The  patentee  says: 

“Now,  the  rear  journals  of  the  trays  having  been  thrust  Into  the  l)earlugs, 
B',  in  tlie  rear  wall,  the  other  journals  will  naturally  drop  into  their  respective 
bearings,  after  which  the  front  bearings  may  be  covered  by  a face  plate,  which 
I make  easily  removable.” 

If  this  face  plate  be  removed,  the  tray  will  then  be  retained  in  posi- 
tion only  by  the  tilting  shaft,  F.  If  that  shaft,  which  is  not  keyed,  be 
now  withdrawn,  the  tray  may  be  lifted  bodily  from  its  position  in  the 
kiln.  It  is  plainly  the  showing  of  the  specification  and  drawings  that 
the  bearings,  B and  B',  are  each  divided  horizontally,  so  that  the  up- 
per section  or  half  of  either  or  both  may  be  removed.  The  structure  of 
the  shaft,  F,  whereby  it  may  be  withdrawn  from  the  journals,  is  func- 
tional, therefore,  with  respect  to  the  removability  of  the  tray.  If  this 
shaft  could  not  be  w ithdrawn,  the  tray  could  not  be  removed.  The 
shaft,  F,  of  the  claim,  is  one  which  is  thus  separable,  or  capable  of 
being  withdrawn  longitudinally,  from  the  journals,  as  the  means 
wiiereby  the  tray  is  removable.  It  is  in  this  aspect  that  the  shaft,  F, 
enters  into  relation  with  a removable  tray. 

In  the  structure  of  appellees,  the  tray,  if  not  made  in  sections, 
would  not  be  removable  at  all,  since  the  bearings  for  the  end  jour- 
nals are  integral  with  the  walls  of  the  kiln  or  building.  But  the  prac- 
tice of  the  appellees  is  to  make  the  tray  in  sections  placed  in  line,  and 
secured  by  bolts  through  adjacent  end  crosspieces.  The  tilting  ^aft 
is  also  made  in  sections,  but  one  section  of  shaft  may  extend  through 
two  sections  of  tray.  A tray  of  this  kind  is  not  removable  as  an  en- 
tirety, or  as  a tray.  The  bolts  which  hold  the  sections  together  are 
withdrawn,  and  then  the  sections,  each  containing  a portion  of  the 
shaft  inseparable  from  it  except  by  breakage,  are  removed  one  by 
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one;  or  two  sections  of  the  tray,  held  together  by  one  section  of  the 
shaft,  are  unbolted  and  remov^  in  a single  piece.  There  is  in  ap- 
pellees’ structure  no  shaft,  F,  by  the  longitudinal  withdrawal  of 
which  the  tray  is  released,  so  that  it  may  be  lifted  bodily  out  of  its 
journal  bearings, — no  shaft,  F,  in  other  words,  which  by  its  structure 
is  functional  as  contributing  towards  the  removability  of  the  tray  as 
an  entirety,  or  as  a tray.  Or,  on  the  view  taken  by  the  learned  judge 
who  heard  the  case  in  the  circuit  court,  there  is  in  appellees’  structure 
no  removable  tray,  in  the  sense  which  the  word  “removable,”  as  used 
in  the  claim,  must  apparently  have.  The  abandonment  of  claims  1 
and  2,  as  shown  by  the  file  wrapper  and  contents,  makes  it  unneces- 
sary for  this  court  to  comment  on  the  prior  art  as  affecting  the  matter 
of  novelty  in  the  combination  of  the  claim  in  controversy.  The  de- 
cree is  affirmed. 


(83  Fwl.  715.) 

THE  HAXRY. 

THE  HAXBY  v.  MERRITT’S  WRECKINr,  ORGANIZATION. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.  November  3,  1807.) 

No.  223. 

I.  SaI.VAOR— COMPF.NSATIOK— iNCOMn.ETE  SUCCESS. 

The  fact  that  a vessel  which  has  gone  ashore  receives  injuries  in  the 
course  of  the  salvage  operations,  while  it  does  not  deprive  the  salvors  <»f 
their  claim  both  to  compensation  and  bounty,  is  one  proper  to  be  consid- 
ered in  determining  the  amount  of  the  award. 

3.  8ame — Danger  to  Life. 

In  determining  the  effect  on  the  amount  of  salvage  of  risk  incurred  in 
going  through  the  breakers,  the  fact  tliat  a life-saving  crew  was  in  close 
proximity,  and  ready  to  effect  a rescue  in  case  of  accident,  is  to  be  taken 
into  consideration  as  affecting  the  degree  of  merit  In  facing  the  danger. 

3.  Same— Salving  Stranded  8tea.mer. 

Where  a steamer  stranded  on  the  eastern  shore  of  Virginia  was  rescued 
with  comparatively  little  danger  in  about  days,  by  the  use  of  tugs  and 
other  appliances  belonging  to  a wrecking  company,  and  worth  about  Jj»117,- 
000,  operated  by  a crew  of  24  men,  hdd,  that  an  award  by  the  district  court 
of  $27,5(X)  on  a salved  value  of  $100,000  was  excessive,  and  should  be  re- 
duced to  |16,6(>C.66%,  or  one-sixth  of  the  salved  value. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia. 

Tins  was  a libel  in  admiralty  by  Merritt’s  Wrecking  Organization 
against  the  British  steamship  Ilaxby  to  recover  compensation  for 
salvage  services.  The  district  court  awarded  to  the  salvors  the 
sura  of  $27,500,  and  the  claimants  have  appealed. 

George  Whitelock,  for  appellants. 

Robert  M.  Hughes,  for  appellees. 

Before  GOFF  and  SIMOXTON,  Circuit  Judges,  and  BRAWLEY, 
District  Judge. 

GOFF,  Circuit  Judge.  The  libel  in  this  case  was  filed  February 

II,  1897,  by  Merritt’s  Wrecking  Organization,  a partnership  in  the 
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wrecking  business,  duly  supplied  with  the  equipments  of  the  char- 
acter required  in  such  business,  against  the  British  steamship  Hax- 
by,  in  a cause  of  salvage.  The  Haxby  is  a modern  English  steamer, 
with  triple  expansion  engines,  gross  tonnage  3,445,  net  tonnage  2,2.52, 
built  of  steel,  330  feet  long,  43  feet  beam,  21  feet  depth  of  hold,  and  is 
equipped  with  all  modern  improvements.  During  the  night  of  Jaimarv 
15,  1807,  said  steamer  w'ent  ashore  abreast  of  Dam  Neck  Life-Saving 
Station,  on  the  eastern  shore  of  Virginia.  There  w^as  no  harbor  in 
the  immediate  vicinity.  In  going  ashore,  she  had  crossed  the  shoal, 
where  there  was  less  than  0 feet  of  water  at  low  tide,  although  she 
was  drawing  from  12  to  15  feet.  At  a distance  of  about  30  feet  from 
the  beach  at  low  tide,  she  swmng  broadside  to  it,  wdiere  she  lay  help- 
less, exposed  to  the  action  of  wind  and  wave.  The  next  morning 
the  libelants,  having  received  information  of  the  disaster,  sent  their 
steamer  Coley  to  the  assistance  of  the  Haxby.  She  arrived  at  the 
point  where  the  distressed  vessel  w'as  about  half  past  7 in  the  morn- 
ing, and  found  the  Haxby  broadside  on  the  beach,  heading  to  the 
northward.  The  Haxby  was  in  a dangerous  position,  and,  in  order 
to  save  her,  those  in  charge  of  the  salvage  operations  took  immedi- 
ate steps  to  lay  cables  and  anchors,  which  they  succeeded  in  doing 
about  3 p.  m.  of  that  day,  when  the  operation  of  hauling  the  ship  was 
commenced.  During  the  day  there  was  a heavy  sea,  and  a moderate 
northerly  breeze.  The  work  continued  throughout  the  night  of  the 
16th  and  the  follow  ing  day,  the  ship  swinging  to  and  fro,  and  surging 
heavily,  on  account  of  whiclj  the  salvors  found  it  necessary  to  lash 
the  cables  to  the  sliip’s  bitts  to  prev«mt  h(^r  from  going  ashore,  in  case 
the  tackle  was  carried  away.  The  steamer  w'as  now  helpless,  hav- 
ing broken  her  stern  post  and  bent  her  rudder  stock.  On  the  morn- 
ing of  the  17th,  the  salvors,  finding  other  equipments  necessary,  S(*nt 
the  Coley  to  their  station  at  Norfolk  to  procure  the  same, — including 
additional  cabhs  and  anchors, — which  were  duly  ren^eived,  and  the 
work  continued  during  that  day.  The  Haxby’s  rudder  in  the  mean- 
time had  lH*en  lost.  The  salvors  utilized  the  engines  and  winches 
of  the  Haxby  in  hauling  on  the  cables.  Near  noon  on  the  18th  the 
large  wrecking  steamer  J.  D.  Jones,  belonging  to  the  salvors,  arrived 
at  tlie  wreck  for  the  purpose  of  assisting  in  tiie  operation  of  rescue, 
but  she  was  unable,  on  account  of  the  storm  and  the  current,  to  ren- 
der much  assislaine  until  about  3 p,  m,,  when,  by  the  use  of  a surf 
boat,  another  anchor  and  cable  was  laid,  and  the  work  of  hauling  on 
both  cables  then  continued  until  about  8 p.  m,,  when,  because  of  the 
falling  tide,  it  ceased  until  the  next  morning.  During  the  night  the 
ballast  tanks  were  pumped  out,  in  order  to  lighttai  the  steamer. 
Early  in  th(‘  morning  of  the  19th,  the  steamer  was  floated,  and  taken 
in  tow  by  the  J.  D.  Jones,  the  Coley  being  fasteiie<i  to  her  stern,  as 
her  rudder  was  gone  and  her  proj>eller  disabled.  At  about  3 p.  m. 
of  that  day  the  Haxby  was  delivered  at  the  dry  dock  at  New'port 
News,  and  the  vessels  of  the  salvors  reached  their  station  at  Norfolk 
about  5 o’clock. 

The  answer  of  the  master  of  the  Haxby  was  filed  on  the  18th  of 
February,  1897,  in  which  it  was  admitted  that  the  salvors’  services 
were  rendered  substantially  as  set  forth  in  tiie  libel,  but  it  alleged 
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that  there  was  at  no  time  while  the  Haxby  was  ashore  any  peril 
whatever  to  any  of  her  crew,  as  they  w<‘i*e  near  to  the  beach,  and  in 
constant  communication  with  tlie  men  of  the  United  States  life-sav- 
ing station,  which  was  in  the  immediate  vicinity,  who  would,  in  case 
of  danger,  have  taken  them  ashore.  The  answer  claims  that  all  the 
injuries  received  by  the  llaxby  occurred  siibsi  quent  to  the  arrival  of 
the  salvors,  and  during  the  time  they  were  endeavoring  to  float  her, 
and  that,  therefore,  the  salvors’  operations  were  not  attended  with 
complete  success.  The  cost  of  the  repairs  to  the  ilaxby  on*  account 
of  the  injuries  so  received  is  stated  as  between  f‘J5,000  and  ^30,000. 
It  is  also  set  forth  in  the  answer  that  the  service  which  had  been 
rendered  by  the  salvors  was  in  no  sense  unusually  hazardous  or  dan- 
gerous, but  that  it  and  the  risk  encountered  were  simply  those  that 
all  men  engaged  in  the  avocation  of  wreckers  are  constantly  liable 
to.  The  libel  alleged  the  value  of  the  Haxby  to  be  1150,000,  while 
the  answer  states  that  the  true  value  of  said  steamship  in  her  dam- 
aged condition  did  not  exceed  from  |80,000  to  |00,000.  The  libel- 
ants claimed  |40,000  for  the  services  rendered  by  them  in  floating 
the  Haxby,  and  towing  her  to  Newport  News;  and  her  master, 
deeming  said  claim  excessive,  declined  to  pay  the  same,  and  conse- 
quently the  libel  was  flled.  The  case  came  on  to  be  regularly  heard, 
the  witnesses  were  examined  in  open  court,  and  on  the  17th  of  March, 
1897,  the  court  entered  a decree  finding  the  libelants’  claim  for  sal- 
vage to  be  meritorious,  and  allowing  for  the  same  the  sum  of  f27,500, 
w'ith  interest  from  January  19,  1897,  and  costs.  From  this  decree 
tlie  present  appeal  w'as  su(*d  out. 

The  appellants  insist  that  the  award  made  by  the  district  court 
is  excessive,  and  that  it  cannot  be  justified  by  the  rules  of  law  ap- 
plicable to  cases  of  this  class.  The  meritorious  character  of  lite 
services  rendered  by  the  salvors  is  apparent;  in  fact,  is  not  denied 
by  the  owner  and  master  of  the  Haxby,  who  claim  that  they  have  al- 
ways been  ready  and  willing  to  pay  a reasonable  compensation  for 
the  same,  but  they  insist  that  the  allowance  of  |27,500  is  shown  by 
the  testimony  to  be  largely  in  excess  of  the  sum  that  should  Ik*  al- 
lowed. The  services  by  the  salvors  commenced  on  the  morning  of 
the  ICth  of  January,  1897,  and  terminated  during  the  afternoon  of 
the  19th  of  that  mouth,  thus  consuming  less  than  four  days'  time. 
The  value  of  the  property  usckI  by  the  salvors,  and  exposed  to  danger 
during  the  w^ork,  was  about  |117,000,  and  the  crew*  employed  num- 
bered 24  men.  Considerable  skill  was  undoubtedly  disj)layed  by  the 
salvors,  but  we  do  not  find  that  the  risk  to  life  or  pro|K*rty  was  either 
great  or  constant, — not  other  than  that  nec(*ssarily  conne<  ted  with 
work  of  that  character.  The  services  extended  through  parts  of  four 
days,  but  what  may  be  called  the  really  dangerous  work  was  done 
during  the  two  hours  from  2 to  4 o’clock  of  the  aft(*rnoon  of  the  IGth. 
The  rest  of  the  services,  while  commendable  in  charact(*r,  and  per- 
formed with  skill  and  energy,  taking  into  consideration  the  equip- 
ment in  use,  was  not  of  the  character  that  brought  with  it  imminent 
risk  to  either  life  or  property.  While  it  is  true  that  the  sal- 
vors floated  the  strand^  ship,  and  delivert*d  it  at  the  dry  dock, 
.still  we  do  not  find  tliat  their  services  were  entirelv  successful,  for 


Digitized  by  Goe-^l 


3G 


28  C.  C.  A.  REPORTS. 


the  reason  that  the  vessel  was  badly  damaged  when  delivered,  and  it 
is  dear  from  the  evidence  that  such  injuries  were  received  after  the 
salvors  commenced  their  work  of  rescue, — a matter  which,  while  it 
does  not  deprive  them  of  the  right  to  claim  both  compensation  and 
bounty,  is  eminently  proper  to  be  considered  in  determining  the 
amount  of  salvage  they  are  entitled  to.  The  value  of  the  llaxby,  as 
she  w^as  when  delivered  at  Newport  News,  is  of  material  importance 
in  determining  the  allowance  that  should  be  made  to  the  salvors. 
Four  witnesses  were  examined  as  experts  on  this  question, — tw'o  on 
each  side.  Tluw  differ  materially  as  to  the  value  of  the  ship;  those 
offered  by  the  libelants  placing  the  same,  one  at  fl23,GOO,  and  the 
other  at  ^1111,334;  and  those  offered  by  the  respondent  estimating 
the  value,  one  at  $iSr>,0()0,  and  the  other  at  i?82,000.  A close  study 
of  the  testimony,  and  of  the  facts  and  circumstances  on  which  the 
opinions  of  the  experts  are  based,  leads  us  to  the  conclusion  that  a 
fair  and  impartial  valuation  of  the  Haxby  at  the  time  slie  reached 
the  dry  dock  at  New^port  News  did  not,  at  least,  exceed  flOO.OOO.  and 
therefore,  in  determining  the  question  of  salvage,  we  will  regard  that 
as  her  true  value  in  her  saved  condition. 

The  law  relating  to  the  question  of  salvage,  as  w’ell  as  the  rule  by 
which  the  same  is  to  be  applied  to  the  facts  of  any  given  case,  has 
been  repeatedly  announced  and  illustrated  in  decisions  of  the  su- 
preme court  of  the  United  States;  and  neither  the  discussion  of  the 
same  nor  the  citation  of  authorities  relating  thereto  is  deemed  neces- 
sary in  disposing  of  this  case.  The  cases  cited  and  relied  upon  by 
the  appellee,  especially  The  Sandrinsrham,  10  Fed.  550,  and  The 
Egypt,  17  Fed.  370,  differ  materially,  so  far  as  the  facts  are  concerned, 
from  the  case  w'e  now  have  under  consideration.  It  is  hardly  safe 
to  make  comparison  of  cases  of  this  character,  unless  at  the  same 
time  careful  attenlioii  is  given,  and  proj>er  discrimination  made,  as 
to  the  facts  and  the  special  circumstances  existing  in  each  case.  The 
dissimilar  facts  are  generally  so  marked,  especially  those  relating  to 
value,  time,  risk,  and  skill,  as  to  render  the  decision  in  one  case  an 
unsafe  guide  in  another.  In  the  case  of  The  Sandringham  the  sal- 
vage service  continued  for  a week,  and  the  ship  was  in  unusual  peril, 
having  been  virtually  abandoned  by  the  master  and  crew%  and  left  in 
charge  of  the  wreckers.  The  wa'ecking  company  in  that  case  em- 
ployed a large  number  of  men  in  the  salvage  o]»erations,  and,  in  addi- 
tion thereto,  a number  of  steamers,  tugs,  wrecking  schooners,  surf- 
boats,  and  ligliters  were  continuously  used  in  the  work.  In  addi- 
tion. there  was  imminent  and  continuous  danger  to  the  lives  of  those 
so  emj)loyed,  as  well  as  to  tiie  valuable  cargo  of  the  vessel.  In  that 
case  the  court  allowed  the  salvors  a sum  equal  to  one-fourth  of  the 
value  of  the  property  saved.  In  the  case  of  The  Egypt,  the  ship 
went  ashore  in  a snow  storm;  the  weather  was  bad,  and  the  sea 
rough,  and  the  force  of  salvors,  which  was  large,  was  employed  for 
eight  days.  The  circumstances,  in  some  particulars,  w-ere  like  those 
of  The  Sandringham,  and  yet  the  court  allow'cd  a lower  proportionate 
award  as  salvage,  granting  on  that  acc<uint  one-fifth  of  the  value 
of  the  properly  saved.  The  case  of  The  Kimb(*rley,  40  Fed.  289,  has 
also  been  called  to  the  attention  of  the  court,  but  it  is  easily  dlstin- 
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guished  from  the  case  at  bar.  That  ship  was  one  of  very  great  size. 
She  was  stranded  3,000  feet  from  deep  water.  Her  engines  were 
practically  useless,  and  most  of  her  crew  had  abandoned  her.  The 
salvors,  using  nine  vessels,  and  a large  force  of  men,  were  employed 
from  December  1st  to  January  20th,  during  extremely  severe  weath- 
er, and  with  continuous  risk  to  vessels  and  men.  Her  valuable  car- 
go was  moved  in  surf  boats,  and  the  effort  to  save  it,  as  well  as  the 
sliip,  was  attended  with  perfect  success.  The  salvors  in  that  case 
were  allowed  one-fifth  of  the  saved  value  of  the  property,  together 
with  a quantum  meruit  allowance  for  money  expended  for  chartered 
vessels,  and  as  compensation  to  the  salvors  for  their  own  pro{>erty. 
An  appeal  was  taken  because  of  the  amount  of  the  salvage  award, 
but,  the  matter  being  subsequently  compromised,  the  case  was  not 
decided  by  the  appellate  court. 

There  is  some  conflict  in  the  testimony  as  to  the  condition  of  the 
sea,  and  the  character  of  the  storm,  but  it  is  quite  evident  that  there 
was  no  such  extraordinary  peril  existing  at  the  tim(‘  the  work  was 
going  on  as  endangered  the  lives  of  either  the  crew  of  the  Haxby  or 
of  any  of  the  salvors,  if  the  precaution  usually  practiced  on  such 
occasions  was  observed.  It  seems  that  the  crew  regarded  them- 
selves as  perfectly  safe,  and  the  master  testified  that  they  could  Imve 
gone  ashore  by  means  of  a ladder.  There  was  at  one  time  con- 
siderable danger  to  those  of  the  salvors  who  went  through  the  break- 
ers to  the  shore,  when  the  operations  looking  to  the  rescue  of  the 
Haxby  were  commenced.  But  it  should  be  borne  in  mind,  as  Capt. 
Nelson,  who  had  charge  of  the  surf  boat  at  that  time,  states  in  his 
testimony,  that  the  risk  was  taken  because  of  their  close  proximity 
to  the  life-saving  station,  the  crew  of  which,  then  on  duty,  had  full 
view  of  what  was  transpiring,  and  would  have  gone  to  the  assistance 
of  the  wrec'kers  if  their  services  had  been  ne^cd.  The  act  of  the 
salvors  in  that  particular,  and,  indeed,  throughout  the  work  attend- 
ing the  rescue  of  the  Haxby,  was  courageous  and  commendable,  and 
will  not  be  overlooked  by  the  court  in  connection  with  the  award  for 
salvage.  Considering  the  degree  of  danger  to  life  and  property,  to 
whifdi  we  have  already  alluded,  and  the  value  of  the  pro|K‘rty  saved, 
which  we  have  found  to  be  $100,000:  kwping  in  view  the  value  of 
the  property  used  by  the  salvors,  the  risk  to  it,  the  number  of  men 
employed  by  them,  the  time  of  their  emjdovment,  and  the  skill  shown 
by  them, — we  are  of  opinion  that  an  allowance  of  one-sixth  of  the 
value  of  the  property  saved  will  be,  under  the  circumstances  of  tliis 
case,  fair  to  tlie  salvors  and  just  to  the  owners  of  the  ship,  and  there- 
fore we  find  the  sum  due  Merritt’s  Wrecking  Organization,  the  libel- 
ants, on  account  of  salvage  from  the  steamship  Haxby,  to  be  $10,- 
666.66  instead  of  the  sum  of  $27,500,  allowed  in  the  decree  of  th<? 
court  below.  The  decree  appealed  from  is  modified  as  indicated,  and 
this  case  is  remanded  to  tlie  district  court  of  the  United  States  for 
the  Eastern  district  of  Virginia,  with  iustimctious  to  proceed  in  ac- 
cordance with  this  opinion. 
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(83  Fed.  720.) 

THE  HAXBY. 

BROWN  V.  MERRITT  WRECKING  ORGANIZATION. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.  November  24,  1897.) 

No.  251. 

Admiralty  Appeals— Reduction  of  Salvage  Award— Mandate— Allowance 
OF  Interest. 

The  district  court  in  a salvage  case  awarded  a specified  sum  to  libelants, 
with  interest  from  the  date  of  completion  of  the  snh*age  services.  On  ap- 
peal, the  award  was  reduced,  and  tlie  decree  and  mandate  of  the  appellate 
court  directed  the  entry  of  a decree  for  a specified  sum.  without  any  mention 
of  Interest.  Rc/rf,  that  the  district  court  had  no  authority  to  give  interest 
on  this  sum  from  the  date  of  completion  of  the  salvage  services,  and  that 
Interest  should  only  run  from  the  date  (rf  a decree  of  the  appellate  court. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Vir^finia. 

This  was  a libel  in  admiralty  by  the  Merritt  Wrecking  Organization 
against  the  British  steamship  Haxby  to  recover  compensation  for 
salvage  services.  The  district  court  awarded  to  the  salvors  the  sum 
of  ^27,500.  Upon  a prior  appeal  to  this  court  this  award  w’as  held  to 
lie  excessive,  and  was  reduced  to  l|16,666.0r>5|.  See  83  Fed.  715.  On 
the  receipt  of  the  mandate  from  this  court  the  district  court  entered  a 
decree  for  libelants  in  the  sum  specified,  with  interest  from  January 
19, 1807,  the  date  of  the  completion  of  the  salvage  services.  Tlie  com- 
plainant thereupon  took  this  second  appeal,  assigning  error  in  respect 
to  the  court's  action  in  allowing  interest. 

Schmucker  & Whitlock,  for  appellants,  contended  that  as  the  de- 
cree of  this  court,  and  the  mandate  in  pursuance  thereof,  were  silent 
on  the  subject  of  interest,  the  district  court  was  without  authority  to 
provide  for  interest  in  its  decree. 

The  court,  without  filing  any  written  opinion,  thereupon  reversed  the 
decree  below,  and  remanded  the  cause,  “with  instnictions  to  enter  a 
decree  in  favor  of  the  Merritt  Wrecking  Organization  for  the  sum  of 
$16,660.6611,  with  interest  thereon  from  the  3d  day  of  November,  1897’*; 
(his  being  the  date  of  the  decision  on  the  prior  appeal. 


(83  Fed.  721.) 

RAYMOND  V.  RAYMOND. 

(Circuit  Court  of  Apr»o.ql8.  Eighth  Circuit.  November  15.  1897.) 

No.  889. 

Federal  Courts —Jdktsdictiox  op  Slits  between  Members  of  CnEROKF.E 
Nation— Citizenship. 

A white  person,  a citizen  of  the  T'Uited  St.ites.  who.  by  intermarriage  with 
an  Indian,  becomes  by  adoption  a memiier  of  the  Cherokee  Nation,  does  not 
thereby  cease  to  be  .*i  citizen  of  the  I’iiite<l  States,  but  such  adoption  ousts 
the  jurisdiction  of  the  federal  court  over  suits  between  the  adopted  member 
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and  other  members  of  his  tribe,  and  confers  exclusive  Jurisdiction  thereof 

on  the  tribal  courts;  and  a sub^uent  unauthorized  naturalization  of  such 

person  does  not  affect  his  legal  status. i 

Appeal  from  the  United  States  Court  of  Appeals  in  the  Indian 
Territory'. 

Suit  for  divorce  by  Eliza  E.  Baymond  ajjjtinst  Jesse  B.  Raymond. 

William  T.  Hutchinps,  for  appellant. 

Thomas  Marcum  and  S.  S.  Fears,  for  appellee. 

Before  BREWER,  Circuit  Justice,  and  SANBORN  and  THAYER, 
Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a decree  of  the 
United  States  court  of  appeals  in  the  Indian  Territory  (37  S.  W.  202), 
which  affirmed  a decree  of  di%*orce  rendered  by  the  United  States 
court  in  the  Indian  Territory  for  the  Northern  district  thereof  at  its 
December  term,  1895.  At  the  threshold  of  the  investigation,  the  ap- 
pellant challenges  the  jurisdiction  of  the  trial  court  uj)on  the  gi’ound 
that  both  of  the  parties  to  the  suit  were  members  of  the  Cherokee 
Tribe  of  Indians,  and  that  the  courts  of  that  tribe  had  exclusive  ju- 
risdiction over  all  suits  and  controversies  between  them.  The  ap 
pellee  meets  this  challenge  with  the  assertion  that  on  October  2, 1894, 
she  was  naturalized  by  the  United  Slates  court  in  the  Indian  Ter- 
ritory, pursuant  to  the  provisions  of  section  43  of  “An  act  to  pro- 
ride  a temporary  government  for  the  territory  of  Oklahoma,  to  enlarge 
the  jurisdiction  of  the  United  States  court  in  the  Indian  Territory, 
and  for  other  purposes,”  approved  May  2,  1890  (26  Stat.  c.  182,  pp. 
81,  99).  These  are  the  facts  disclosed  in  the  record  which  present 
the  question  of  jurisdiction:  The  appellee,  Eliza  E.  Raymond,  was 
a white  woman,  and  a citizen  of  the  United  States,  and  Jesse  B. 
Raymond  was  an  Indian  by  blood,  and  a member  of  the  Cherokee 
Nation.  On  June  6,  1893,  they  intermarried,  and  lived  together  in 
the  Cherokee  Nation  as  man  and  wife.  On  August  28,  1893,  a de- 
cree of  divorce  was  rendered  in  a suit  between  them  in  the  circuit 
court  of  the  Canadian  district,  which  w'as  one  of  the  established 
courts  of  the  Cherokee  Nation.  On  October  2,  1894,  the  appellee, 
Eliza  E.  Raymond,  procured  a certificate  of  naturalization  from  the 
United  States  court  in  the  Indian  Territory,  under  the  provisions 
of  section  43  of  the  act  of  May  2,  1890.  On  October  4,  1894,  she 
brought  a suit  in  equity  against  the  appellant  for  a divorce  and  for 
alimony.  The  appellant  answered,  in  effect,  that  the  United  States 
court  had  no  jurisdiction  of  the  parties  or  the  suit,  because  the  par- 
ties to  it  were  both  members  of  the  Cherokee  Nation,  and  that  the 
decree  of  the  Cherokee  court  was  conclusive,  and  rendered  the  ques- 
tions presented  in  the  federal  court  res  adjudicata.  The  trial  court 
overruled  these  defenses,  and  entered  a decree  of  divorce,  and  grant- 
ed an  allow’ance  of  alimony. 

The  Cherokee  Nation  exists  within  the  territorial  limits  of  the 
United  States,  is  subject  to  their  sovereignty,  and  is  entitled  to  their 

1 As  to  the  jurisdiction  nnd  Judgments  of  Indian  courts,  see  note  to  Cornells 
T.  Shannon,  11  C.  C.  A.  408. 
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protection  against  foreign  states  and  powers.  It  is  a distinct  po- 
litical societj',  capable  of  managing  its  own  affairs  and  governing 
itself.  It  may  enact  its  own  laws,  though  they  may  not  be  in  con- 
flict with  the  constitution  of  the  United  States.  It  may  maintain 
its  own  judicial  tribunals,  and  their  judgments  and  decrees  upon  the 
rights  of  the  persons  and  property  of  members  of  the  Cherokee  Na- 
tion as  against  each  other  are  entitled  to  all  the  faith  and  credit 
accorded  to  the  judgments  and  decrees  of  territorial  courts.  It  is 
a domestic,  dependent  nation.  Cherokee  Nation  v.  State  of  Georgia, 
5 Pet.  1,  20;  Crabtree  v.  Madden,  12  U.  S.  App.  159,  164,  4 C.  C.  A. 
408,  410,  and  54  Fed.  426,  428;  Mehlin  v.  Ice,  12  U.  S.  App.  305,  5 
C.  C.  A.  403,  and  56  Fed.  12.  The  United  States  has  maintained 
treaty  relations  with  this  tribe  of  Indians  as  such  a nation  for  more 
than  a century.  Article  8 of  the  treaty  of  July  2, 1791  (7  Stat.  39,  40), 
provided : 

“If  any  citizen  of  the  United  States,  or  other  person  not  being  an  Indian, 
shall  settle  on  any  of  the  Cherokees’  lands,  such  person  shall  forfeit  the  pro- 
tection of  the  United  States  and  the  Cherokees  may  punish  him  or  not,  as 
they  please.” 

It  is  not  material  to  the  present  issue  that  this  provision  has  been 
subsequently  modified.  It  shows,  as  do  subsequent  treaties,  that 
for  more  than  a century  this  tribe  of  Indians  has  claimed  and  exer- 
cised, and  the  United  States  have  guarantied  and  secured  to  it, 
the  exclusive  right  to  regulate  its  local  affairs,  to  govern  and  pro- 
tect the  persons  and  property  of  its  own  people,  and  of  those  who 
join  them,  and  to  adjudicate  and  detenuine  their  reciprocal  rights 
and  duties.  The  preamble  of  the  treaty  of  1835  (7  Stat.  478)  shows 
that  one  of  the  principal  objects  of  the  Cherokees  in  selling  their  lands 
t^ast  of  the  Mississippi  was  to  secure  for  themselves  a pennanent  home, 
“where  they  can  establish  and  enjoy  a government  of  their  choice,  and 
perpetuate  such  a state  of  society  as  may  be  most  consonant  with  their 
views,  habits,  and  condition.”  The  fifth  article  of  that  treaty  pro- 
vides: 

“The  United  States  hereby  covenant  and  agree  that  the  land  ceded  to  the 
Cherokee  Nation  in  the  foregoing  article  shall,  in  no  future  time,  without 
their  consent,  be  Included  within  the  territorial  limits  or  jurisdiction  of  any 
state  or  territory.  But  tliey  shall  .secure  to  the  Cherokee  Nation  the  right,  by 
their  national  councils,  to  make  and  carry  into  elTect  all  such  laws  as  they 
may  deem  necessary  for  the  government  and  protection  of  the  persons  and 
property  within  their  own  country  belonging  to  tlieir  j>eople  or  such  jM^rsons 
as  have  connected  thenis«-lves  with  them:  provided,  always,  that  they  shall 
not  be  inconsistent  with  the  constitution  of  the  United  .States  and  such  acts 
of  congress  as  have  been  or  may  be  passed  regulating  trade  and  intercourse 
wiUi  the  Indians.” 

Article  13  of  the  treaty  now  in  force,  the  treaty  of  July  19,  1866 
(14  Stat.  799,  803),  expressly  stipulates: 

“That  the  Judicial  tribunals  of  the  nation  shall  be  allowed  to  retain  exclusive 
Jurisdiction  in  all  civil  and  criminal  cases  arising  within  their  country  in  which 
members  of  the  nation,  by  imtivity  or  adoption,  shall  be  the  only  parties,  or 
where  the  cause  of  action  shall  arise  In  the  Cherokee  Nation,  except  as  other- 
wise provided  in  this  treat)’.” 

The  act  of  congress  of  May  2,  1890,  which  extends  and  determines 
the  jurisdiction  of  the  United  Slates  court  in  the  Indian  Territory, 
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recognizes  the  rights  secured  by  this  treaty,  and  declares  “that  the 
judicial  tribunals  of  the  Indian  nations  shall  retain  exclusive  jurisdic- 
tion in  all  civil  and  criminal  cases  arising  in  the  country  in  which 
members  of  the  nation  by  nativity  or  adoption  shall  be  the  only  par- 
ties” (26  Stat.  c.  182,  p.  94,  § 30);  that  “nothing  in  this  act  shall  be 
’ so  construed  as  to  deprive  any  of  the  courts  of  the  civilized  nations 
of  exclusive  jurisdiction  over  all  cases  arising  wherein  members  of 
said  nations,  w’hether  by  treaty,  blood,  or  adoption,  are  the  sole 
I>arties”  (26  StaL  c.  182,  p.  96,  § 31);  and  “that  any  member  of  any 
Indian  tribe  or  nation  residing  in  the  Indian  Territory  may  apply 
to  the  United  States  court  therein  to  become  a citizen  of  the  United 
States,  and  such  court  shall  have  jurisdiction  thereof  and  shall  hear 
and  determine  such  application  as  provided  in  the  statutes  of  the 
United  States,”  but  ^*that  the  Indians  who  become  citizens  of  the 
United  States  under  the  provisions  of  this  act  do  not  forfeit  or  lose 
any  rights  or  privileges  they  enjoy  or  are  entitled  to  as  members  of 
the  tribe  or  nation  to  which  they  belong”  (26  Stat.  c.  182,  pp.  99, 
100,  § 43).  This  relation  of  the  United  States  to  these  Indian  tribes 
thus  uniformly  maintained  by  the  treaties  between  them  and  the 
United  States,  and  by  the  express  enactment  of  this  act  of  con- 
gress, leave  no  doubt  that  the  United  States  court  in  the  Indian 
Territory  is  expressly  excluded  from  the  right  to  hear  and  deter- 
mine civil  suits  to  which  members  of  the  Cherokee  Nation  are  the 
sole  parties.  It  is  conceded  that  under  the  laws  of  that  nation  the 
appellee  became  a member  of  that  tribe,  by  adoption,  through  her 
intermarriage  with  the  appellant.  It  is  settled  by  the  decisions 
of  the  supreme  court  that  her  adoption  into  that  nation  ousted  the 
federal  court  of  jurisdiction  over  any  suit  between  her  and  any  mem- 
ber of  that  tribe,  and  vested  the  tribal  courts  with  exclusive  juris- 
diction over  every  such  action.  Alberty  v.  U.  8.,  162  U.  8.  499,  16 
Sup.  Ct.  864;  Nofire  v.  U.  8.,  164  U.  S.  667,  658,  17  Sup.  Ct.  212.  The 
counsel  for  the  appellee  seek  to  escape  from  this  conclusion  on  the 
ground  that  the  certificate  of  naturalization  which  she  obtained  from 
the  United  States  court  under  section  43  of  the  act  of  May  2,  1890, 
deprived  her  of  membership  in  the  Cherokee  Nation,  and  extended 
the  jurisdiction  of  the  federal  court  over  any  controversy  she  might 
have  with  any  member  of  that  tribe.  But  a citizen  of  the  United 
States  who  becomes  a member  of  one  of  the  civilized  Indian  tribes 
by  adoption  does  not  thereby  denationalize  himself,  and  does  not  be- 
come an  Indian.  He  remains  a citizen  of  the  United  States.  He 
still  owes  support  and  allegiance  to  the  land  of  his  birth,  and  is  still 
entitled  to  her  prelection  against  the  assaults  of  every  foreign  prince, 
potentate,  or  power.  U.  S.  v.  Rogers,  4 How.  567,  572;  City  of  Min- 
neapolis V.  Reum,  12  U.  S.  App.  446,  6 C.  C.  A.  31,  and  56  Fed.  576. 
His  adoption  into  one  of  these  tribes  has  the  effect  to  bestow  on  him 
the  privileges  and  immunities  of  its  members,  and  subjects  him  to 
the  laws  and  usages  of  the  tiibe,  but  it  has  no  greater  effect.  It  de- 
prives him  of  the  right  to  appeal  to  the  federal  court  for  redress 
for  civil  injuries  he  sustains  from  members  of  the  tribe  of  his  adop- 
tion, but  it  confers  upon  him  the  right  to  have  these  wrongs  re- 
dressed in  the  courts  of  his  adopted  tribe.  His  adoption  into  an 
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Indian  tribe  has  an  effect. u])on  his  right  to  sue  in  the  federal  court 
analogous  to  that  of  a change  of  citizenship  from  one  state  to  an- 
other. A native-born  citizen  of  the  state  of  Missouri  has  the  right 
to  the  determination  in  a federal  court  of  every  controversy  involv- 
ing the  requisite  amount  which  he  may  have  with  a citizen  of  the 
state  of  Illinois.  If,  however,  he  becomes  a citizen  of  the  state  of 
Illinois,  he  thereby  surrenders  that  right,  and  is  compelled  to  submit 
his  controversies  with  the  citizens  of  that  state  to  its  own  judicial 
tribunals.  Nor  does  he,  cease  to  be  a citizen  of  the  United  States 
because  he  changes  his  residence  from  Missouri  to  Illinois.  Nor 
would  any  certificate  of  naturalization  from  a federal  court  remove 
his  disability  to  sue  the  citizens  of  his  adopted  state  in  the  federal 
tribunals.  Adoption  into  an  Indian  tribe  has  a like  effect.  It  leaves 
the  citizenship  in  the  United  States  unaffected,  but  it  ousts  the  ju- 
risdiction of  the  federal  court  over  controversies  betw'cen  the  adopted 
member  and  the  other  members  of  his  tribe,  and  confers  exclusive 
jurisdiction  thereof  upon  the  tribal  courts.  Section  43  of  the  act 
of  May  2,  1890,  was  never  intended  to  empower  the  federal  court  in 
the  Indian  Territory  to  naturalize  those  who  were  already  citizens. 
Its  only  purpose  and  sole  effect  was  to  empower  that  court  to  nat- 
uralize Indians;  to  naturalize  those  who  were  not,  and  never  had 
been,  citizens  of  the  United  States.  The  result  is  that  the  federal 
court  in  the  Indian  Territory  is  without  power  to  naturalize  a citi- 
zen of  the  United  States  who  has  been  adopted  as  a member  of 
one  of  the  civilized  Indian  nations,  and  its  certificate  of  such  natural- 
ization does  not  restore  the  ousted  jurisdiction  of  the  federal  court 
over  controversies  between  such  a citizen  and  the  members  of  a 
tribe  which  adopts  him.  The  decree  of  the  United  States  court  of 
appeals  in  the  Indian  Territory  and  of  the  United  States  court  in  the 
Indian  Territory  must  be  reversed,  with  costs,  and  the  case  must  be 
remanded,  with  directions  to  the  trial  court  to  dismiss  it  for  want 
of  jurisdiction ; and  it  is  so  ordered. 


(S3  Fed.  725.) 

FIRST  NAT.  BANK  OF  MANISTEE.  MICH.,  et  ol.  v.  MAR.'^TIALL  & 
ILSLEY  BANK  OF  MILWAUKEE.  WIS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.  December  7,  1807.) 

No.  474. 

1.  Banks— Reprkskntatiox  by  Cashier— Estoppei.. 

The  cashier  of  a bank  does  not  act  as  Its  ajfcnt  or  representative  in  an- 
swering an  inquiry  addressed  to  him  by  another  bank  as  to  the  business 
standing  of  a third  person;  and  the  bank  is  not  bound  or  estopped  by 
statements  so  made  by  him.  his  act  being  one  not  relating  to  tlie  business 
of  liis  bank,  but  simply  one  of  customary  courtesy,  rendered  without  con- 
sideration. 

2.  Same— Estoppel  by  Acts  op  Officers- Priorities  of  Liens. 

The  failure  of  the  oHicers  of  a bank,  in  answering  a general  Inquiry  from 
another  itank  as  to  the  cliaraeter  and  standing  of  a customer,  to  disclose 
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the  fact  that  the  customer  was  indebted  to  their  bank,  and  that  it  held 
liens  on  certain  of  his  property,  will  not  estop  it  to  assert  such  liens  as 
against  a mortgage  subsequently  taken  by  the  inquiring  bank,  in  the  ab- 
sence of  any  fraudulent  intent 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

Hill  for  foreclosure  by  the  Marshall  & Hsley  Bank  of  Milwaukee, 
Wis.,  against  the  Watervale  Manufacturing  Company,  the  First  Na- 
tion^ Bank  of  Manistee,  Mich.,  and  others.  From  a decree  postpon- 
ing a lien  held  by  the  latter  bank  to  complainant’s  mortgage,  it  ap- 
peals. 

The  original  bill  in  this  cause  was  filed  to  foreclose  a mortgage  executed  in 
favor  of  appellee  by  the  Watervale  Manufacturing  Company,  conveying,  be- 
.sldes  other  property,  certain  lots  and  a strip  or  parcel  of  land  situated  at 
Watervale,  Mich.,  on  which  there  Is  a sawmill  and  lumber  plant,  with  pier 
and  other  Improvements.  The  bill  alleges  that,  at  or  soon  after  the  date  of 
execution  of  the  mortgage  in  favor  of  appellee,  it  was  discovered  that  the  ap- 
pellant claimed  a lien  on  the  same  lots  and  parcel  of  real  estate  prior  in  time 
to  the  lien  of  appellee’s  mortgage.  Appellant  was  made  a defendant  to  the 
original  bill,  for  the  purpose  of  having  appellant’s  lien  postponed  to  the  lien 
of  appellee’s  mortgage,  and  this  was  th^  relief  sought  against  appellant. 
After  answer  to  the  original  bill,  npi)cllant  filed  a cross  bill  to  foreclose  the  lien 
In  its  own  favor,  which  was  answered,  and  the  question  presented  under  both 
the  original  and  cross  bills  is  one  of  priority  of  lien  on  the  same  real  estate. 
In  the  relief  sought  against  appellant,  the  original  bill  proceed^  ui>ou  the 
ground  that  appellant  was  precluded  by  estoppel  from  asserting  priority 
for  its  lien  as  against  appellee,  the  main  facts  being  set  out  In  the  bill.  Ap- 
pellant is  a bunking  association,  organized  under  the  acts  of  congress,  and 
api)ellee  is  a state  bank,  formed  uniler  the  laws  of  the  state  of  Wisconsin. 
For  convenience,  appellant  may  be  called  the  "Manistee  Bank,’’  and  appellee 
the  "Milwaukee  Bank,’’  On  tlic  hearing,  the  conclusion  w’as  reached  by  the 
circuit  court  that  the  lien  of  the  Manistee  Bank,  though  prior  In  date,  ought 
to  be  postponed  to  the  lien  of  the  Milwaukee  Hauk;  and  it  was  decreed  ac- 
cordingly, and  the  case  is  brought  here  by  appeal  for  review. 

Hanchett  & Hanchett,  for  appellant. 

Dovel  & Smith  and  Frank  M.  Hoyt,  for  appellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judge. 

CLARK,  District  Judge,  after  making  the  foregoing  statement,  de- 
liTered  the  opinion  of  the  court. 

The  estoppel  urged  against  the  Manistee  Bank,  and  on  account  of 
which  its  lien  was  postponed,  is  predicated  mainly  on  a letter  writ- 
ten by  Dunham,  cashier  of  that  bank,  to  Ilsley,  vice  president  of  the 
Milwaukee  Bank,  which  is  as  follows: 

"Manistee,  Mich.,  Jan.  2,  1894. 

"Marshall  & Ilsley  Bank,  Milwaukee,  Wis.— Gentlemen:  In  reply  to  yours 
of  the  29th  ult.,  would  say  Mr,  Hale  has  a fine  reputation  as  a competent,  care- 
ful, and  Industrious  business  man.  He  has  no  bad  nor  expensive  habits,  but 
always  gives  his  business  the  closest  attention,  and  is  very  careful  in  his  ex- 
penses. As  near  as  I can  judge,  he  has  invested  in  his  business  about  $40,000 
above  his  indebtedness.  Had  lumber  held  up  as  well  as  it  opened  in  the 
spring,  I understand  he  would  have  cleared  up  nearly  all  of  his  indebtedness, 
"Yours,  truly,  Geo,  A.  Diinliam,  Cashier.’’ 
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The  letter  to  which  this  was  ao  auswer  was  as  follows: 

“Milwaukee,  Wis..  Dec.  29,  1893. 

**Gco.  A.  Dunham,  Esq.,  Cashier,  Manistee,  Michigan— Dear  Sir:  Will  you 
be  kind  enough  to  give  us  what  information  you  can  in  regard  to  the  char- 
acter and  financial  .standing  of  Leo  F.  Hale,  of  Watervale,  which  will  be  re- 
garded as  entirely  confidential.  Thanking  you  in  advance,  we  remain, 

“Yours,  very  truly,  C.  F.  Ilsley,  Vice  Pres.’* 

The  inquiry  was  the  result  of  an  application  for  a loan  made  by 
the  Watervale  lilanufacturing  Company  through  Ellis,  who  presented 
a statement  of  the  property  and  assets  of  that  corporation  prepared 
by  Leo  F.  Hale,  treasurer  and  general  manager  of  the  company.  In 
this  statement  the  real  estate  in  question  was  included.  In  consid- 
ering this  letter  and  its  effect,  it  becomes  necessary  to  first  deter- 
mine whether  it  is  to  be  treated  as  the  letter  of  the  bank,  and  affect- 
ing it  as  such,  as  seems  to  have  been  the  view  of  the  circuit  court, 
and  certainly  the  view  presented  by  counsel  for  the  Milwaukee  Bank 
in  argument  at  the  bar.  We  ai*e  clearly  of  the  opinion  that  Dun- 
ham cannot  be  regarded  as  acting  for  or  as  the  agent  of  the  bank  in 
writing  this  letter.  The  acts  and  declarations  of  a cashier  of  a bank 
are  binding  on  the  bank,  and  affect  it  only  when  the  cashier  is  in  the 
discharge  of  his  duty  as  such  cashier,  acting  either  in  the  general  line 
of  duty,  or  in  regard  to  some  business  transaction  with  the  bank 
pending  at  the  time,  and  coming  within  his  duty  and  authority.  It 
is  not  insisted  that  there  was  any  express  authority  conferred  upon 
Dunham,  cashier,  to  make  voluntary  answers  of  this  kind  to  other 
banks,  or  the  customers  of  other  banks,  although  the  practice  of  do- 
ing so  is  very  common  in  the  nature  of  the  case.  It  is  well  under- 
stood to  be  a mere  favor  or  courtesy,  such  as  one  banking  institu- 
tion extends  to  another.  It  was  no  part  of  the  duty  of  Dunham,  as 
cashier,  to  furnish  such  an  answer  as  he  did:  and,  not  being  a duty 
belonging  to  his  position,  there  was  no  implied  authority  from  the 
bank  to  do  so.  To  require  that  the  bank  shall  make  good  statements 
01  this  kind  would  be  to  impose  on  banks  extraordinary  liability  for 
the  acts  of  their  agents,  such  as  belongs  to  the  relation  of  principal 
and  agent  in  regard  to  no  other  line  of  business.  To  hold  the  bank 
liable  for  a mere  voluntary  statement  made  by  its  cashier,  without 
consideration,  and  having  no  relation  to  any  business  transaction 
with  the  bank,  would  be  to  subject  the  property  of  the  bank  to  such 
risk  as  would  tend  to  prevent  the  investment  of  capital  in  such  an  in- 
stitution. We  regard  this  question  as  now  well  settled  by  the  adjudg(.*d 
cases.  Uorrigan  v.  Bank,  9 Baxt.  137;  U.  S.  v.  City  Bank  of  Colum- 
bus, 21  How.  35G-3G5;  Mapes  v.  Bank,  80  Pa.  St.  K53-1G5;  Bank 
V.  Dunn,  G Pet.  51,  59,  60;  Bank  v.  Jones,  8 Pet.  12-16;  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  291,  296.  The  same  prin- 
ciple has  been  announced  in  many  other  cases,  but  we  refer  to  only 
some  of  these,  as  follows:  Cray  v.  Bank,  81  Md.  631,  32  Atl.  518; 

Bank  v.  Foote,  12  Utah,  157,  42  Pac.  205;  Louisville  Trust  Co.  v. 
Louisville,  N.  A.  & C.  By.  Co.,  43  U.  S.  App.  550,  22  C.  C.  A.  378,  and 
75  Fed.  433;  Surety  Co.  v.  Pauly,  38  U.  S.  App.  254,  18  C.  C.  A,  644, 
and  72  Fed.  470. 
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It  remains  to  inquire  whether  this  letter,  taken  in  connection  with 
the  whole  of  the  evidence  in  the  case,  establishes  that  the  officers  of 
the  Manistee  Bank,  acting  in  the  interest  of  the  bank,  have,  by  fraudu- 
lent misrepresentation*  or  concealment,  or  both,  misled  the  Milwaukee 
Bank  into  making  a loan  which  it  would  not  otherwise  have  made,  in 
consequence  of  which  it  has  or  will  sustain  a loss.  Such  misrepre- 
sentation and  concealment  are  the  grounds  alleged  for  the  contention 
that  appellant  has,  by  equitable  estoppel,  lost  priority  for  its  lien  of 
older  date.  This  renders  it  necessary  to  go  into  the  material  facts  at 
length.  Stated  in  the  order  of  time,  these  facts  are  as  follows: 

On  the  IGth  day  of  December,  1892,  Leo  F.  Hale  was  indebte<l  to 
the  Manistee  Bank  in  a sum  which  may  be  stated  as  $18,000,  the  exact 
amount  not  being  important.  He  had  for  several  years  been  a cus- 
tomer of  that  bank,  and  transacting  business  with  it.'  At  that  date, 
the  president  of  the  bank  insisting  that  the  debt  should  be  in  some 
way  secured.  Hale  assigned  to  George  A,  Dunham,  cashier  of  the 
Manistee  Bank,  two  unrecorded  land  contracts  made  by  William  Vin- 
cent, in  favor  of  said  Hale,  on  which  there  was  a balance  of  purchase 
money  due  of  $2,500.  These  land  contracts  were  assigned  to  Dun- 
ham, as  security  for  the  debt  of  Hale  to  the  bank.  On  the  2d  day  of 
September,  1893,  Hale  made  a bill  of  side  for  the  purpose  of  securing 
the  same  debt,  in  favor  of  the  bank,  of  certain  timber  called  ‘‘cedar 
stock,”  in  boom,  in  and  around  Lake  Herrimr.  This  bill  of  sale  was 
made  in  favor  of  the  bank  at  the  request  of  Hale,  in  order  to  release 
certain  stock  in  the  South  Arms  Lumber  Company,  then  held  as  se- 
curity for  the  same  debt.  This  bill  of  sale  was  not  filed  for  record  in 
the  office  of  the  clerk  of  the  proper  towmship,  as  required  by  the  law  of 
Michigjm,  until  June  7,  1894.  On  the  21st  of  December,  1893,  pur- 
suant to  an  understanding  with  Hale,  the  Manistee  Bank  paid  to  Vin- 
cent the  balance  due  on  the  land  contracts:  and  Vincent  made  deeds 
for  the  land  to  Dunham,  cashier  of  the  bank,  absolute  in  form,  but  in 
trust  as  security  for  the  debt  before  mentioned,  and  the  further  amount 
thus  paid  to  Vincent.  These  deeds  were  not  recorded  as  required  by 
the  law'  of  Michigan  until  June  23,  1894;  so  that,  from  the  time  the 
contract  of  sale  was  made  between  Vincent  and  Hale,  the  record  title 
remained  in  Vincent  until  the  deeds  from  Vincent  to  Dunham  were 
put  on  record,  June  23,  1894,  as  before  stated.  In  explanation  of  the 
delay  in  filing  the  bill  of  sale  for  the  cedar  stock  in  the  projK^r  office, 
Dunham,  cashier  of  the  bank,  states  that  the  bill  of  sale  was  filed  away 
at  a proper  place  in  the  bank  office,  and  overlooked  until  about  the 
date  w'hen  it  was  filed  in  the  office,  viz.  June  7,  1894.  In  explanation 
of  the  delay  to  have  the  deeds  from  Vincent  to  Dunham  recorded,  the 
president  of  the  bank  says  that  taxes  were  due  from  Hale  on  the  land, 
w'hich  Hale  promised  to  pay,  and,  when  paid,  to  give  notice,  so  that 
these  deeds  might  be  recorded;  it  being  required  under  the  law  of 
Michigan  that  all  taxes  should  be  paid  on  land  before  a deed  therefor 
could  go  on  record.  The  president  of  the  bank  states  that  the  deeds 
were  recorded  as  soon  as  notice  was  given  bv  Hale  that  the  taxes  had 
been  paid,  and  says,  further,  that  the  deeds  were  withheld  from  regis- 
tration for  no  other  reason,  and  with  no  other  purpose  or  motive. 
Hale  was  a lumber  merchant  and  manufacturer,  and  seems  to  have 
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transacted  a large  business,  borrowing  considerable  sums  of  money 
from  time  to  time,  and  during  the  year  1893  was  considerably  pressed 
for  money  with  w’hich  to  carry  on  his  business  and  meet  his  debts  as 
they  matured.  He  was  at  various  times  during  that  year  indebted 
considerably  to  persons  and  companies  other  than  the  Manistee  Bank, 
and  these  general  facts  were  no  doubt  well  understood,  at  least  in  a 
general  way,  by  the  officers  of  the  Manistee  Bank.  Charles  H.  Ellis,  a 
lumber  commission  merchant,  of  Milwaukee,  Wis.,  had  handled  much, 
if  not  all,  of  the  product  of  Hale’s  plant  at  Watervale.  He  had  been 
doing  business  with  Hale  for  several  years,  and  was  well  acquainted 
with  him. 

In  November,  1893,  negotiations  were  set  on  foot  between  Hale, 
William  M.  Williams,  and  BYed  E.  Mansfield,  of  Milwaukee,  through 
the  aid  of  Ellis,  for  the  purchase  by  Williams  and  Mansfield  of  a half 
interest  in  the  sawmill  plant  at  Watervale.  During  the  time  over 
which  these  negotiations  extended,  and  early  in  December,  1893,  Hale, 
Williams,  Mansfield,  and  Ellis  met  T.  J.  Ramsdell,  president  of  the 
Manistee  Bank,  at  the  Buckner  House,  in  Manistee,  where  the  general 
subject  of  the  negotiations  was  mentioned.  Among  other  things,  it 
was  stated  to  Ramsdell  that  Williams  and  Mansfield  were  about  to 
purchase  an  interest  in  the  Hale  sawmill  plant,  and  could  or  would  do 
so,  provided  the  Manistee  Bank  would  take  a mortgage  for  |24,000  on 
property  at  Milwaukee,  which  mortgage  Williams,  or  Williams  and 
Mansfield,  proposed  to  transfer  to  the  Manistee  Bank  in  payment  of 
Hale’s  indebtedness  to  that  bank.  It  was  arranged  that  RamsdeU 
should  goto  Milwaukee,  make  an  examination,  and  determine  whether 
the  Manistee  Bank  would  take  the  mortgage.  W'hile  Ramsdell  was  at 
Milwaukee,  an  interview  occurred  between  him  and  Ellis  at  the 
Plankinton  House,  in  which  Ellis  states  that  he  made  specific  inquiry 
of  Ramsdell  about  Hale’s  property,  and  whether  the  bank  had  any  lien 
or  claim  on  the  real  estate,  and  that  Ramsdell  stated  that  the  bank 
had  no  lien  on  the  property.  This  statement  is  directly  and  positively 
denied  b}’  Ramsdell,  who  says  no  such  statement  was  ever  made,  nor 
anything  in  substance  or  effect  like  such  statement.  After  his  return 
to  Manistee,  Ramsdell.  president  of  the  Manistee  Bank,  rej)arted  that 
the  Milwaukee  mortgage  was  not  satisfactory,  and  wohid  not  be  ac 
cepted  by  the  bank.  Hale,  Williams,  and  Mansfield  w ent  to  Manistee, 
and  had  a second  interview  with  Ramsdell  at  his  office,  on  the  27th 
of  December,  1893.  The  subject  of  Hale’s  indebtedness  to  the  bank 
was  then  discussed,  but  there  is  a conflict  in  the  testimony  as  to  what 
was  said  and  what  occurred  on  that  occasion.  It  is,  however,  not 
disputed,  that  the  effort  on  the  part  of  Hale,  W^illiams,  and  Mansfield 
was  to  arrange  with  the  Manistee  Bank  either  to  pay  Hale's  debt  to 
the  bank,  or  to  so  secure  the  debt  that  the  bank  would  not  press  its 
collection.  Ramsdell  states  that  he  said  to  Williams  that  the  bank 
had  just  paid  f2,.~)00  to  Vincent  to  obtain  title  to  the  property  on  the 
contract  from  Vincent  to  Hale,  which  had  been  assigned  to  the  bank, 
and  that  the  bank  ought  to  have  tliat  amount  paid  at  once,  which 
Williams  said  could  be  paid  by  January  15, 1894.  Ramsdell  says  that 
be  then  prepared  and  handed  to  Williams  a memorandum  showing  the 
amount  and  date  of  payments  which  would  be  satisfactory  to  the  bank, 
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a copy  of  which  is  as  follows:  ‘^|2,500,  due  February  1,  1894;  |6,500, 

due  June  1,  1894;  |6,500,  due  January  1,  1895.  Stock  of  cedar  to  be 
held  by  us  until  Januai-y  payment  of  18!)5  to  be  met.”  “And  I signed 
my  name  to  it, — T.  J.  Ramsdell.  I made  a memorandum  on  the  same 

pad.”  Mansfield.  Williams,  and  Hale  then  returned  to  Waten^ah*,  and 
on  the  28th  of  December,  1893,  Williams  and  Mansfield  purchased  a 
half  interest  in  Hale's  plant,  and  formed  the  corporation  known  as  the 
“Watervale  Manufacturing  Company”;  and  on  the  same  day  Hale 
conveyed  to  that  corporation  practically  all  of  his  Watervale  property, 
real  and  personal,  including  the  real  estate  now  in  controversy,  but 
conveying  this  real  estate  by  quitclaim  deed  only.  Mansfield  and 
Williams  agreed  to  pay  Hale,  for  a half  interest  in  the  property,  the 
sum  of  |30,000.  The  capital  frtock  of  the  Watervale  Manufacturing 
Company  was  fixed  at  ^75,000,  and  fGO.OOO  of  the  stock  was  treated  as 
paid  up  by  the  property  conveyed  by  Hale  to  the  manufaicturing  com- 
pany. Accordingly,  |il0,000  of  paid-up  stock  was  issued  to  Mansfield 
and  W'illiams,  and  a like  amount  to  Hale,  and  the  corporation  was 
duly  organized  by  the  election  of  Williams,  Hale,  and  Mansfield  as 
officers.  W'illiams  and  Mansfield  executed  to  Hale  their  notes,  which 
amounted  in  the  aggregate  to  $30,000;  and  $22,000  of  these  notes  were 
transferred  by  Hale  to  the  Manistee  Bank,  as  further  security  for  its 
debt  against  Hale,  with  the  agreement  that  any  sums  paid  on  such 
nottni  should  be  ci*edited  on  the  bank’s  debt  against  Hale,  and  also  on 
Williams’  and  Mansfield’s  notes.  On  the  same  day  that  the  corpora- 
tion was  organized,  viz.  December  28,  1893,  and  on  which  Hale  (!oii- 
veyed  his  property  to  that  corporation,  a contract  was  executed  be- 
tween Hale  and  Williams  and  Mansfield,  a copy  of  which  is  in  evi- 
dence, and  is  as  follows : 

“We,  Williams  and  Mansfiold,  do  horrhy  agree  to  and  with  Leo  F.  Hale 
to  pay  to  the  First  National  Bank  of  Msuilso-t*.  Mich.,  the  following  amounts, 
as  hereinafter  stated,  viz,:  On  or  before  Fel>ruary  1,  181K1.  jp*J..''»00;  on  or 
before  June  1,  1804,  $0,500;  on  or  before  January  1,  1805,  $({,.500;  on  or  before 
Jauuar3'  1.  18‘.Ht  $G,500,— and.  upon  the  payments  of  the  said  sums  as  stated, 
the  said  sums  arc  to  be  indorsed  ui>ou  our  not€*s  for  like  amounts,  bearing  date 
of  tills  agreement,  and  due  as  before  mentioned  at  said  bank,  but  drawing  in- 
terest at  the  rate  of  six  per  cent,  per  annum.  Leo  F.  Hale  agrees  that  upon 
the  payment  of  the  said  amounts  to  said  bank,  as  stated,  to  make  indorsements 
as  stated  upon  the  said  notes,  and  when  tiie  entire  sum  of  twenty-two  thou- 
sand dollars  ($22,000)  is  fully  paid,  to  deeil  by  warranty  deed  the  property  now 
held  by  First  National  Bunk  of  Manistee,  Manistee,  Mich,  (as  security  for  his  ob- 
ligation to  them),  to  the  Watervale  Manufacturing  Company,  this  day  orgnnl7.e<l. 

“Williams  & Manstield. 

“Leo  F.  Hale.” 

In  this  connection  it  should  be  stated  that  the  first,  second,  and  third 
of  the  notes  executed  by  Williams  and  Mansfield  to  Hale,  and  trans- 
ferred by  Hale  to  the  bank,  correspond  exactly  in  date  of  payment  and 
amount  with  the  first,  second,  and  third  payments  mentioned  in  this 
contract,  and  in  like  manner  correspond  w'ith  tlie  first,  second,  and 
third  payments  in  the  memorandum  which  Ramsdidl  says  he  furnished 
Williams  at  the  interview’  in  Manistee,  on  December  27,  1893.  Tlu‘ 
bearing  of  this  agreement  as  to  dates  and  amounts  will  be  noticed 
further  on.  On  the  next  day  after  the  formation  of  the  corjioration, 
to  wit,  December  29,  1893,  Ellis  made  application  to  the  Milw’aukee 
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Bank  for  a loan  in  favor  of  the  Waten^ale  Manufacturing  Company, 
exi>laining  to  the  vice  president,  with  whom  the  loan  was  negotiated, 
that  he  d(‘sired  it  in  order  that  the  manufacturing  company  might  pur- 
diase  timber,  and  work  it  up  during  the  winter  for  the  market  in  the 
spring  and  summer  following,  and  stating,  further,  that  he  was 
handling  the  product  of  the  manufacturing  company,  and  expected 
to  repay  the  loan  out  of  the  proceeds  of  sales  of  the  product  to  be 
made  by  him.  Hale  had  prepared  a statement  of  the  assets  of  the 
manufacturing  company,  which  included  the  real  estate  covered  by 
the  deeds  from  Vincent  to  Dunham,  and  by  quitclaim  deed  from  Hale 
to  the  manufacturing  company,  and  this  was  presented  by  Ellis  to 
Bsley  in  the  negotiations  for  loan.  Ellis  explained  to  the  vice  presi- 
dent of  the  bank,  Charles  F.  llsley,  that  he  had  known  Hale  for  some 
years,  and  that  he  regarded  him  as  an  honorable,  responsible,  and 
excellent  business  man.  llsley  says,  after  putting  various  questions 
to  Ellis  in  regard  to  the  property  of  the  Manufacturing  Company,  that 
he  told  Ellis  he  would  write  to  the  Manistee  Bank,  and  that,  if  what 
Ellis  said  was  in  a measure  corroborated  by  that  bank,  he  thought  the 
loan  would  be  made.  On  the  29th  of  December,  ISO.^l,  Hale  was  noti- 
fied by  telegram  from  Williams  that  a letter  had  been  written  to  the 
Manistee  Bank,  the  telegram  indicating  that  the  Milw'aukee  Bank  had 
written  to  Kainsdell.  A letter  is  put  in  evidence  as  written  by  Hale 
to  Williams  on  the  20th  dav  of  December,  1803,  in  which  Hale,  after 
acknowledging  that  the  telegram  had  been  received,  says: 

“On  receipt  of  same,  this  a.  m.,  I wrote  Mr.  Ramsdoll.  fully  stating  what 
we  had  done  to  organize  the  company,  etc.,  and  went  over  everj’thing.  and 
asked  him  to  put  no  cold  water  on  the  matter,  and  I take  that  letter  to  Frank- 
fort with  me  this  a.  m.  I will  mail  it  the  same  time  I do  this,  so  It  goes  out 
this  afternoon.  I wrote  you  this  morning,  mailing  papers  you  left,  etc.  Now, 
I hope  money  matters  will  be  all  right,  and  that  1 shall  know  soon,  as  you  know 
my  position,  I think,  fully,  and  do  not  wish  to  get  embarrassed  on  the  shirt 
I gave  Itamsdell  the  same  statement  I gave  you  in  details,  etc.;  so  that  he 
would  act  iinderstandingly.  Now,  should  you  send  telegram  In  the  morning 
before  10  o'clock,  send  it  to  Pierport,  Mich.;  if  after  that  time,  send  to  Frank- 
fort, Mich. 

“Yours,  very  truly,  Leo  F.  Hale.” 

It  is  also  disclosed  by  the  record  that  on  the  same  day  Hale  wrote 
Ellis,  stating,  in  substance,  the  same  thing  as  was  stated  in  the 
above  letter  to  Williams.  Ramsdell  denies  that  he  ever  received 
any  such  letter  from  Hale  as  indicated  in  the  foregoing  letter  to  Wil- 
liams, and  Hale,  on  being  pressed  on  cross-examination,  declined  to 
say  whelher  he  in  fact  wrote  such  letter  to  Ramsdell,  and  says,  in 
subsljinee,  that  he  might  have  done  so,  or  that  he  might  have  changed 
his  mind,  and  conclmh^  not  to  do  so.  It  is  further  brought  out  in 
testimony  that  Hale  had  a letterpress  copy  book  in  which  at  that 
date  he  was  in  the  habit  of  copying  such  personal  letters  as  it  was 
tiiought  important  to  preserve.  This  book  is  not  produced  in  evi- 
dence, although  called  for  on  cross-examination,  and  although  five 
or  six  other  books  which  had  been  previously  used  were  produced. 
Mr.  Hale  says  this  particular  book  was  kept  with  the  other  books, 
and  that  he  is  unable  to  find  it  after  making  search  for  it.  It  is  not 
quite  clear  whether  the  cedar  stock  covered  by  the  bill  of  sale  to  the 
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Manistee  Bank  on  September  2,  ISO.'t,  was  excepted  from  the  con- 
veyance from  Hale  to  the  manufacturing  company.  It  is  not  impor- 
tant now  to  consider  how  this  was.  On  the  29lh  of  December,  1893, 
Mr.  llsley,  vice  president  of  the  Milwaukee  Bank,  made  inquiry  in 
regard  to  Hale,  by  letter  addressed  to  the  cashier  of  the  Manistee 
Bank.  This  letter,  with  Dunham’s  answer,  has  already  been  set  out 
llsley  testifi(*s  that,  on  receipt  of  this  letter  from  Dunham,  he  agreed 
with  Ellis  to  loan  the  Watervale  Manufacturing  Company  a sum 
not  exceeding  fl5,00().  He  states  very  distinctly  that  in  making  the 
loan  he  relied  ujion  the  statement  of  the  property  of  the  Watervale 
Manufacturing  Company,  as  prepared  by  Hale,  and  furnished  through 
Ellis,  together  with  what  Ellis  said  as  to  the  reputation  and  tinan- 
eial  standing  of  Hale,  as  w’ell  as  what  was  said  in  this  letter  from 
Dunham  on  the  same  subject.  He  says  that  the  letter  of  Dunham 
was  the  final  statement  on  which  he  decided  to  make  the  loan.  Be- 
tween the  8th  of  January,  1894,  and  the  7th  of  May,  following,  the 
bank  had  loaned  to  the  Watervale  Manufacturing  Company  the  sum 
of  $25,000.  Notes  were  taken,  signed  by  the  Wat(*rvale  Manufactur- 
ing Company,  with  a written  guarantv  of  payment  of  each  note, 
signed  individually  by  Hale,  Williams,  Mansfield,  and  Ellis.  llsley 
states  that,  when  application  was  made  for  a loan  above  $15,000,  he 
called  attention  to  the  fact  that  the  loan  was,  according  to  the  agree- 
ment, not  to  exceed  $15,000,  but  says  that,  after  full  consideration 
of  the  matter,  he  thought  the  best  method  to  secure  the  payment  of 
what  was  already  loaned  was  to  make  a further  loan  of  money. 
Payments  have  been  made  on  this  indebte<lne88  until  now  there  re- 
mains a balance  of  $17,000  of  principal.  On  the  9th  of  July,  1894, 
it  became  evident  that  the  business  of  the  Watervale  Manufacturing 
Company  >.as  in  very  unsatisfactory  shape,  and  not  being  success- 
fulh"  prosecuted;  and  thereupon,  after  proper  steps  taken,  two 
mortgages  were  executed  in  favor  of  the  Milwaukee  Bank, — one  cov- 
ering the  real  estate,  and  the  other  the  personal  property,  of  the 
Watervale  Manufacturing  Company.  A demand  note  was  then  exe- 
cuted for  $23,000,  the  balance  then  due  to  the  Milw'aukee  Bank.  De- 
mand was  made,  and  on  the  4th  of  August,  1894,  the  original  bill 
was  filed  bv  the  Milw'aukee  Bank  in  the  court  below',  to  foreclose 
these  mortgages,  and  for  the  appointment  of  a receiver.  It  was  al- 
leged that  the  Milwaukee  Bank  had  just  recently  discovered  the  fac't 
of  the  existence  of  the  deeds  to  Dunham,  as  well  as  the  bill  of  sale 
of  the  cedar  stock  to  the  Manistee  Bank,  that  stock  having  been  in- 
cluded in  the  chattel  mortgage  executed  by  the  Waten  ale  Manufac- 
turing Company  to  the  Milwaukee  Bank.  The  bill,  as  we  have  seen, 
sought  to  have  the  lien  of  the  mortgage  of  July  9,  1894,  declar»Hl 
prior  to  the  lien  held  by  the  Manistee  Bank,  upon  the  ground  that 
the  officers  of  the  Manistee  Bank  had  fraudulently  combined  with 
Hale  to  aid  him  to  obtain  a loan  in  order  that  he  might  thereby  be 
enabled  to  pay  his  indebtedness  to  the  Manistee  Bank,  and  that  it 
was  in  aid  of  this  purpose  that  the  deeds  were  withheld  from  regis- 
tration. and  the  bill  of  sale  not  filed  as  r(‘quired  by  law'.  The  plead- 
ings are  sufficient  to  admit  of  the  further  contention  now  made  in 
argument  that,  if  the  proof  does  not  sustain  the  charge  of  a fraudu- 
28  C.C.A.-4 
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lent  combination,  nevertheless  the  officers  of  the  Manistee  Hank 
were  aware  of  the  loan  which  the  Milwaukee  Bank  was  about  to 
make  to  the  Watervale  Manufacturing;  Company,  and  had  knowl- 
edge that  Hale  had  included  the  real  estate  covered  by  the  Vincent 
deeds,  as  well  as  the  cedar  stock  in  the  statement  prepared  of  the 
assets  on  which  the  loan  was  obtained,  and  that,  under  such  circum- 
stances, it  was  the  duty  of  the  bank  to  make  known  the  fact  of  its 
lien,  and,  having  failed  to  do  so,  it  is  precluded  by  estoppel  from 
now  claiming  priority  for  its  lien.  The  bill  was  answered  by  the 
Manistee  Bank  as  well  as  the  Watervale  Manufacturing  Company, 
the  Manistee  Bank  denying  all  charges  of  fraud  and  collusion,  and 
distinctly  denying  all  knowledge  of  the  proposed  loan  from  the  Mil- 
waukee Bank,  and  also  denying  all  knowledge  of  the  fact  that  Hale 
had  included  the  real  estate  in  any  statement  of  assets  of  that  com- 
pany. 

It  should  be  stated  that  there  is  here  no  longer  any  question  for  de- 
termination in  regard  to  the  bill  of  sale.  After  the  Milwaukee  Bank 
had  taken  possession  of  the  property  covered  by  the  bill  of  sale,  an 
action  of  replevin  was  instituted  in  the  state  court  for  possession 
of  that  property,  which  resulted  in  a judgment  in  favor  of  the  Manis- 
tee Bank,  and  the  judgment  was  on  writ  of  error  affirmed  by  the 
supreme  court  of  Michigan.  The  contention  in  that  case  was  that 
the  Manistee  Bank,  not  having  filed  its  bill  of  sale  in  the  proper  of- 
fice, so  as  to  give  public  notice,  was  under  duty  on  the  facts  to  make 
known  the  fact  of  its  lien,  and  that,  not  having  done  so,  it  had 
waived  its  right  to  claim  the  lien  as  against  the  Milwaukee  Bank. 
An  attempt  was  made  to  show  that  the  Manistee  Bank  had  knowl- 
edge of  all  of  the  facts  by  reason  of  the  letter  of  inquiry  to  Dunham, 
as  well  as  the  letter  which  Mr.  Hale  said  in  the  communication  to 
Williams  had  been  w ritten  to  Ramsdell,  president  of  the  bank.  In 
regard  to  this  contention,  the  supreme  court  of  Michigan  said: 

“It  Is  Insisted  that  It  was  the  duty  of  the  plaintiff,  in  reply  to  the  letter  to 
the  defendant  Inqnirin};  as  to  the  oharaeter  and  financial  standing  of  Mr. 
Hale,  to  state  the  indebtedness  of  Mr.  Hale  to  it.  There  might  be  circum- 
stances where  this  would  be  required.  This  letter,  however,  contained  no 
intimation  that  the  defendant  bank  was  intending  a loan  to  Mr.  Hale.  In 
fact,  it  contemplated  a loan  to  the  corporation,  and  made  the  loan  to  it,  but 
no  intimation  of  this  purpose  is  found  in  the  letter.  In  order  to  create  an 
estoppel  in  pals,  it  must  appear  that  the  party  making  the  representations 
knew  or  was  informed  that  tlic  party  to  whom  they  were  made  iutbuded  to 
rely  upon  them.  The  nile  applicable  to  this  case  cannot  be  better  stilted  than 
it  was  by  Lord  Campbell,  in  Howard  v.  Hudson.  2 El.  & Bl.  10;  *If  a party 
willfully  makes  a rej>re.sentation  to  another,  meaning  it  to  be  acted  upon,  and 
it  is  so  acted  upon,  that  gives  rise  to  wliat  is  called  an  “estoppel.”  It  is  not 
quite  properly  so  called,  but  it  operates  as  a bar  to  receiving  evidence  con- 
trary to  tluit  representation,  as  Itetwoen  those  parties.  Like  the  ancient 
estoppel,  this  conclusion  shuts  out  the  truth,  and  is  odious,  and  must  l>e  strict- 
ly made  out.  The  party  setting  up  sueli  a bar  to  the  reception  of  the  truth 
must  show  tliat  there  was  a willful  intent  to  make  him  act  on  the  faith  of  the 
representation,  and  that  lie  did  so  act.’  Boyd  v.  Stone.  11  Mass.  aiU.  Sw, 
also,  Hrde  v.  Powell.  -17  Mich.  10  N.  W.  181;  Ileyn  v.  O’Hagen,  00  Mich. 
150,  2C*N.  W.  8t5l;  I’earson  v.  Hardin,  t>5  .Mich.  300.  .">4  N.  W.  004;  Pierce  v. 
Andrews,  0 Cusii.  4;  Eroeny  v.  Hall  (Ga,>  21  S.  E.  103;  Mei.sel  v.  Welles  (de- 
cided at  tile  present  term)  05  N.  W.  2S0.  where  the  meaning  of  the  term  ‘will- 
ful’ is  discussed.  No  statement  of  liabilities  was  called  for,  but  only  his 
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^‘liaracter  nml  finnncinl  stumlin;;  as  a businoss  man.  Banks,  as  well  as  indl- 
vldiiaLs.  frequontly  write  for  liiforinatloii  of  this  cliarnoter.  Business  men  of 
the  hljrhcst  standini;  and  eredit  often  obtain  loans  at  banks  for  carrj’lug  on 
their  business.  When  an  inquiry  eome*s  to  sueh  bank  asklnj;  simply  for  the 
<*lmracter  and  hiuineial  stamliiiK  of  the  merchant,  the  bank  is  not  bound  at 
Its  i>eril  to  report  any  loans  which  such  merchant  may  have  at  Its  bunk. 
Banks,  too,  often  make  such  inquiries,  not  for  themselves,  but  for  their  local 
customers.  The  plaintifF  was  not  therefore,  ns  a matter  of  law,  estopped  by 
his  letter  in  this  ease.  The  entire  (lucstion  was  .<id>mltted  to  the  jury,  under 
Instructions  very  favorable  to  the  defendant.  Eiror  is  a.ssi^ne«l  upon  that 
portion  of  the  instructions  .above  stated  In  repard  to  the  statements  found 
In  the  letter  of  Mr.  Hale  of  December  JiO.  to  Mr.  Williams,  and  t(»  tlie 

letter  of  Mr.  Dunham,  the  cashier,  to  Mr.  Ilsley.  The  proof  was  not  c‘onclusive 
that  Mr.  Hale  wrote  the  letter  to  Mr.  Itamsdell.  He  is  not  positive  that  he 
wrote  it.  and  he  stated  that  he  found  no  copy  of  such  letter  in  his  letter  bfK>k. 
in  which  it  was  his  custom  to  keep  copies  of  his  letters.  Mr.  Itamsdell  was 
fl  witness,  and  was  not  asked  by  either  pa’ty  in  regard  to  this  letter.  I'nder 
the  evidence,  the  question  was  one  of  fact  for  the  determinal  inn  of  the  jury. 
It  Is  claimed  that  the  bill  of  sale  upon  its  face ’s  too  Indetinite  and  uncertain 
to  have  effect  as  .security.  This  miRht  become  important  if  Hale  had  con- 
veyed the  title  to  his  company,  and  if  it  were  conclusively  established  that  the 
deft  ndant  bank  had  obtained  a valid  Hen  upon  the  property  ns  that  of  the 
Watervale  Company.  As  between  the  vendor  and  the  vendee,  or  the  mort- 
gagor and  the  mortgagee,  the  bill  of  sale  could  not  be  held  indefinite  and  un- 
certain for  failure  to  state  the  amount  secured  thereby.  Cnder  the  Instruc- 
tions. the  Jury  must  have  found  that  the  title  was  not  conveyed  by  Hale  to 
the  company.  Therefore,  the  d<'fendant  is  not  In  position  to  raise  this  (pies- 
tlon.  Complaint  is  made  of  the  rejection  of  certain  testimony  offered  In  re- 
gard to  statements  claimed  to  have  been  made  by  Mr.  Hale  aher  the  defend- 
ant had  obtained  Its  mortgage.  There  was  no  offer  to  c»>iiuect  the  plaintiff 
with  these  statements,  and  tlierefore  they  could  not  be  binding  upon  It.  The 
testimony  was  properly  rejected.  We  find  no  error  uikui  the  record,  and  the 
Judgment  is  attirmed."  First  Nat.  Bank  of  Manistee  v.  Marshall  & Ilsley  Bank 
x>t  Milwaukee,  05  N.  W.  004. 

As  before  stated,  the  letter  from  the  Milwaukee  Bank  to  Dunham, 
cashier  of  the  Mauistw  Bank,  was  apparently  treated  as  a letter  to 
the  bank  itself,  and  the  answer  by  Dunham  as  the  answer  of  the 
bank.  Both  Dunham  and  Rauisdell  very  distinctly  state  that  neither 
Itamsdell  nor  anv  director  or  other  oflicer  of  the  bank  was  aware 
of  the  letter  to  Dunham,  and  that  Dunham  never  mentioned  the  fact 
of  having  received  or  answered  any  such  letter,  and  that  this  fact 
was  only  known  to  Ramsdell  a considerable  time  afterwards.  It 
will  be  observed  by  reference  to  the  letter  that  it  mak(*s  no  inquiry 
whatever  in  regard  to  the  Watervale  Manufacturing  Company  or  its 
property  or  assets.  The  inquiry  is  of  the  most  general  charact<*r, 
and  limited  to  the  character  and  hnancial  standing  of  Mr.  Hale  in- 
dividually. Ramsdell  and  Dunham  both  testify  that  at  the  time* 
tiiey  were  not  aware  of  the  fact  that  the  Watervale  Manufacturing 
Company  had  been  formed  as  a corporation ; that  they  had  no  knowl- 
edge of  any  propostnl  loan  from  the  Milwaukee  Bank  to  that  com- 
pany, and  no  knowledge  whatever  of  any  statement  made  or  list 
of  assets  prepared  and  furnished  for  the  purpose  of  obtaining  such 
loan.  Their  denial  in  these  respects  is  ver>'  positive.  We  think 
that,  to  establish  conditions  necessary  to  give  rise  to  an  equitable 
estoppel,  it  would  be  necessary  to  show,  not  merely  that  the  officers 
of  the  Manistee  Bank  had  such  general  knowledge  as  the  letter  from 
Ilsley  to  Dunham  would  imply,  but  that  they  had  specific  knowledge 
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that  a loan  was  being  negotiated,  and  that  the  real  estate  on  which 
it  held  a lien  was  included  in  the  schedule  of  property  which  was 
being  made  the  basis  of  the  loan,  and,  further,  that  the  bank  officers 
were  aware  of  the  fact  that  Hale  was  claiming  an  unincumbered 
title  to  this  real  estate,  as  there  would  exist  no  reason  why  Hale 
might  not  include  the  property  in  the  schedule  for  the  purpose  of 
using  his  equity  of  redemption  therein  as  a basis  of  credit,  provided 
the  Milwaukee  Bank  was  not  misled  upon  that  point.  It  certainly 
could  not  be  maintained  that  the  letter  to  Dunham,  without  more, 
conveyed,  by  implication,  knowledge  of  any  of  these  specific  facts; 
nor  could  it  be  claimed  that,  in  the  answer  to  so  general  an  inquiry, 
there  would  be  any  gross  negligence  in  not  disclosing  the  existence 
of  the  Manistee  Bank’s  lien;  and  the  proof  in  this  record  fails  to 
establish,  in  our  opinion,  any  fraudulent  intention  in  making  such  an 
answer  as  was  made.  It  is  quite  evident  that  the  supreme  court 
of  Michigan,  in  the  case  referred  to,  entertained  the  opinion  that 
there  was  nothing  in  this  letter  and  answer  sufficiently  specific,  as 
to  facts,  to  give  rise  to  an  estoppel,  and  the  view  expressed  by  that 
court  is  in  harmony  with  other  well-considered  cases. 

In  Brant  v.  Iron  Co.,  93  U.  S.  326,  the  elements  necessary  to  con- 
stitute an  estoppel  of  the  kind  now  relied  on  were  much  considered. 
Mr.  Justice  Field,  speaking  for  the  court,  said: 

“It  Is  difficult  to  see  where  the  doctrine  of  equitable  estoppel  conies  In  here. 
For  the  application  of  that  doctrine,  there  must  pencrally  be  some  intended 
deception  in  the  conduct  or  declaration.s  of  the  party  to  be  estopped,  or  such 
gross  negligence  on  his  part  as  to  amount  to  constructive  fraud,  by  which 
another  has  been  ml.sled  to  his  injury.  ‘In  all  this  class  of  cases,’  says  Story, 
‘the  doctrine  proceeds  upon  the  ground  of  constructive  fraud,  or  of  gross  negli- 
gence, which  in  effect  Implies  fraud.  And,  therefore,  when  the  circumstances 
of  the  case  repel  any  such  Inference,  although  there  may  be  some  degree  of 
negligence,  yet  courts  of  equity  will  not  grant  relief.  It  has  been  accordingly 
laid  down  by  a very  learned  Judge  that  the  cases  on  this  subject  go  to  tliis 
result  only:  that  there  must  be  positive  fraud  or  concealment  or  negligence  so 
gross  08  to  amount  to  constructive  fraud,’  1 Story,  Eq.  Jur,  31)1.  To  the 
same  purport  is  the  language  of  tlie  adjudged  cases.  Thus,  It  is  said  by  the 
supreme  court  of  Pennsylvania  that  ‘the  primary  ground  of  the  doctrine  is 
that  it  would  be  a fraud  in  a party  to  assert  what  his  previous  conduct  had 
denied,  when  on  the  faith  of  the  denial  others  have  acted.  The  element  of 
fraud  is  essential  either  in  the  intention  of  the  party  estopped,  or  in  the  effect 
of  the  evidence  which  he  attempts  to  set  up.’  Hill  v.  Eplcy,  31  Pa.  St  334; 
lleiishaw  v.  Hissell,  IS  Wall.  271;  Boggs  v.  Mining  Co.,  14  Cal.  368;  Davis 
V.  Davi.s,  26  Cal.  2.3;  Com.  v.  Moltz,  10  Pa,  St.  531;  Copeland  v.  Copeland,  28 
' Mo.  .539;  Dclaplaino  v.  Hitchcock,  6 Hill,  14;  Hawes  v.  Marchant,  1 Curt, 
136,  Fed.  Cas.  No.  6.‘240;  Zuclitmann  v.  Roberts,  109  Mass.  53.  And  It  would 
seem  that  to  tlie  enforcement  of  an  estoppel  of  tills  character  with  respect  to 
the  title  of  property,  such  as  will  prevent  a party  from  asserting  his  legal 
rights,  and  the  elTect  of  which  will  be  to  transfer  the  enjoyment  of  tlie  prop- 
erty to  another,  the  intention  to  deceive  and  mislead,  or  negligence  so  gross 
as  to  be  culpable,  sliould  be  charlj’  established.  ‘It  Is  also  essential,’  contin- 
ued the  court,  ‘for  its  application  with  respect  to  the  title  of  real  estate,  that 
the  party  claiming  to  have  been  indncnci  d by  the  conduct  or  declarations  of 
another  to  his  injury  was  himself  not  only  destitute  of  knowledge  of  the  true 
state  of  the  title,  but  also  of  any  convenient  and  available  means  of  acquiring 
such  knowledge.  Where  the  condition  of  the  title  is  known  to  both  parties, 
or  both  have  the  same  means  of  ascertaining  the  truth,  there  can  be  no  es- 
toppel. Crest  v.  Jack,  3 Watts,  240;  Knouff  v.  Thompson,  16  Pa.  St  361.'  “ 
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The  caBes  of  Uenshaw  v.  Bissell,  18  Wall.  255,  and  Marshall  v. 
Hubbard,  117  U.  S.  415,  6 Sup.  Ct.  806,  are  to  the  same  effect. 

We  have  referred  to  the  elements  necessary  to  give  rise  to  estop- 
pel in  respect  to  a right  or  lien  such  as  that  now  in  question.  It 
has  been  seen  that  the  facts  must  be  clearly  established.  We  now 
refer  only  briefly  to  such  other  points  in  the  evidence  as  have  been 
treated  as  material,  besides  the  letters  just  mentioned.  Ellis  testi- 
fies, as  before  stated,  that,  in  the  interview  at  the  Plankinton  House, 
Kamsdell  told  him  that  the  bank  had  no  lien  or  incumbrance  on  the 
property  of  Hale,  and  that  he  communicated  to  the  vice  president  of 
the  Milwaukee  Bank  the  conversation  thus  had  with  Itarasdell.  Rams- 
dell  denies  this,  as  w*e  have  seen,  and  the  vice  president  of  the  ^lilwau- 
kee  bank,  in  his  testimony,  does  not  sustain  Ellis  in  this  respect.  It  is 
altogether  improbable  that  Ilsley  would  have  forgotten  so  important 
a fact  as  this,  and  his  failure  to  sustain  Ellis  in  this  respect  is  verj’ 
significant.  Ellis  is  the  onlv  solvent  party  on  the  notes  to  the  Mil- 
waukee Bank,  and  the  payment  of  the  balance  due  on  that  debt,  or 
any  large  part  thereof,  would  render  him  insolvent.  He  is  therefore 
testifying  under  the  influence  of  the  strongest  possible  pecuniary  mo- 
tive. Fur  Kamsdell  to  have  made  such  a statement  at  that  time  was 
not  only  to  have  stated  a falsehood  directly  to  the  prejudice  of  his 
bank,  but  to  have  done  so  under  circumstances  wliich  did  not  call 
for  such  a otatenient,  and  without  any  adequate  motive  for  doing 
so.  Under  these  circumstances,  we  are  unable  to  accept  the  state- 
ment of  Ellis  as  sufficient  to  overcome  the  positive  denial  of  Kanis- 
dell.  Again,  Williams  says  that  he  believes  Ranisdell  saw,  in  the 
interview  at  the  Buckner  House,  the  statement  of  assets,  ])iepared 
by  Hale  for  the  negotiations  between  him,  Mansfield,  and  Hale,  and 
Ellis  says  he  thinks  Kamsdell  “gazed  over  it.”  It  is  not  8ugg(‘sted. 
howeA’er,  that  anything  was  said  or  intimated  to  the  effect  that  Hale 
was  claiming  to  Williams  and  Mansfield  that  he  had  anything  more 
than  an  equity  of  redemption  in  the  real  estate  which  it  is  said  was 
included  in  that  statement;  and  it  is  clearly  establisluMl  that  both 
Kamsdell  and  Hale  acted  fairly  with  Williams  and  Mansfield  in  dis- 
closing the  truth  about  this  property  and  the  existence  of  the  bank's 
lien  thereon.  This  is  clearlv  shown  bv  the  fact  that  the  bank's 

%'  t 

debt  was  further  secured  in  the  deal  which  followed,  ami  the  further 
fact  that  the  title  is  expressly  referred  to  and  providtHl  for  in  the 
contract  between  Hale  and  Williams  and  Mansfield,  wloaein  it  is 
stipulated  that,  when  the  bank’s  debt  is  paid,  a waminty  det  d is  to 
be  made  for  this  property  to  the  Watervale  Manufacturing  Com- 
pany. So  these  statements  by  Ellis  and  Williams,  not  very  impor- 
tant in  themselves,  are  not  sustained  bv  anv  testimonv  in  the  record, 
and  cannot  be  credited.  Williams  undertakes  to  state  positively 
that  Hale  was  to  make  a warranty  deed  in  the  first  instanc«‘  to  the 
Watervale  Manufacturing  Company,  and  that  he  thought  this  had 
been  done,  and  was  so  informed  by  subsequent  letter  from  Hale. 
This  statement  is  in  direct  conflict  with  the  stipulations  of  the  con- 
tract signed  by  Williams  and  Mansfield,  before  referred  to.  and  is  in 
conflict  with  the  clearly  established  fact  that  Williams  and  Mans- 
field fully  understood  that  the  bank  held  title  to  this  real  estate  to 
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secure  this  debt.  So,  Williams  states  that  Ramsdell  gave  no  such 
memorandmn  of  the  date  and  amounts  of  payments  which  might  be; 
made  on  the  bank’s  debt,  as  Kamsdell  says  was  done,  while  the  ex- 
act agreement  of  this  memorandum  in  respect  to  the  first,  second,  and 
third  payments,  with  the  corresponding  payments  provided  for  in  the 
contract  between  Hale  and  Williams  and  Mansfield,  and  with  the 
first,  second,  and  third  notes  executed  by  Williams  and  Mansfield  to 
the  bank,  is  obviously  important,  and,  with  the  other  proof,  leaves 
no  doubt  whatever  that  Ramsdell  is  correct  and  Williams  mistaken 
about  the  execution  and  deliverj’  of  this  memorandum.  Without  fur- 
ther reference  to  details,  it  is  sufficient  to  say  that  both  Ellis  and 
Williams  were  mistaken  about  some  of  the  most  material  facts  in 
the  case;  so  much  so  that  we  cannot  accept  their  mere  impression 
or  belief  in  regard  to>  facts  of  secondary  importance,  such  as  this 
statement  last  referred  to.  ' 

The  only  other  material  point  in  the  evidence  is  the  statement  by 
Hale,  in  his  letters  to  Williams  and  Ellis,  that  he  had  written  Rams- 
dell on  the  29th  of  December,  1893,  giving  him  the  facts  in  regard 
to  the  negotiations  for  a loan  from  the  Milwaukee  Bank.  As  we 
have  seen,  Ramsdell  denies  receiving  this  letter.  If  such  letter  had 
been  written,  it  would  hot  warrant  the  inference  that  Hale  explained 
to  Ramsdell  that  he  was  representing  or  causing  P^llis  to  represent 
to  the  bank  that  the  title  to  the  real  estate  covered  by  the  Vincent 
diM'd  was  unincumbered  and  clear.  If  Hale  was  practicing  a fraud 
of  this  kind  upon  the  bank,  it  is  not  in  accordance  with  experience 
tliat  he  w’ould  inform  Ramsdell  of  such  a fact,  unless  the  evidence 
justified  the  conclusion  that  there  was  a delilx*rate  fraudulent  col- 
lusion for  this  purpose  previously  ent(*red  into;  and  in  that  case  no 
letter  would  be  necessarv,  as  Ramsdell  would  underatand  the  scheme 
without  explanation.  The  learned  circuit  judge  leaves  the  ques- 
tion whether  such  letter  was  in  fact  written  or  received  undecided; 
and  we  need  only  say  that  tliis  fact  is  not  made  out  over  the  positive 
testimony  of  Ramsdell  that  no  such  letter  w'as  received. 

This  disposes  of  all  the  points  in  the  evidence  regarded  as  material 
in  support  of  the  claim  of  the  Milwaukee  Bank;  and,  having  con- 
cluded that  such  evidence  is  not  sufficient  to  uphold  the  decree  of 
the  court  below',  it  is  hardly  necessary  that  we  should  refer  to  those 
phases  of  the  (*vidence  which  support  the  denial  of  the  Milwaukee 
Bank  and  its  officers.  We  may  say,  howcwer.  by  way  of  general 
observation  on  the  case,  that  the  Milwaukee  Bank  did  not  cause 
such  inquiiT  to  be  made  as  reasonable  business  prudence  would  have 
suggested.  No  examination  was  made  of  the  records  in  the  proper 
ollice  for  registration  of  conveyances  affecting  lands,  and  where  no- 
tice could  have  been  obtaintnl  in  the  mode  ]>rovided  by  the  regis- 
tration jmlicy  of  the  Michigan  law\  Had  such  exjmiination  b<‘en 
made,  it  would  have  disclosed  that  the  record  title  to  this  property 
was  in  Vincent,  and  this  would  have  led  to  such  inquiry  as  would 
readily  have*  disclosed  all  the  facts.  This  is  the  position  of  the  Mil- 
waukee Bank.  There  is  no  (widonce  to  show’  that  the  officers  of 
the  Manistee  Bank  were  under  any  great  apprehension  as  to  the  loss 
of  the  bank's  debt  finally.  On  the  contrary,  it  must  be  regarded 
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that  the  security  which  they  held  was  reasonably  sufficient.  In  ad- 
dition,  it  was  clearly  understood  from  the  bepnning  of  the  nejio- 
tiations  between  llale  and  Williams  and  Mansfield,  for  the  sale  of 
a half  interest  in  Hale's  property,  that  the  bank  was  to  be  paid  or 
further  secured  by  the  purchase  price  comiiif;  from  Williams  and 
Mansfield,  as  was  subsequently  done.  So  at  the  time  of  the  nego- 
tiations for  a loan  from  the  Milwaukee  Bank,  the  Manist(H‘  Bank's 
debt  must  have  been  rejjarded  as  reasonably  safe;  and  there  could 
exist  no  strong  motive  on  the  part  of  the  officers  of  the  Manistee 
Bank  to  enter  into  a fraudulent  collusion,  tacit  or  expr<‘ss,  with  , 
Hale,  to  aid  the  latter  in  perjietrating  a fraud  on  the  Milwaukee 
Bank;  and  as  Hale  and  Mansfndd  resided  at  Milwaukee,  and  were 
fully  aware  of  the  true  state  of  the  title,  a collusive  scheme  of  the 
kind  insisted  on  could  hardly  have  been  looked  upon  as  practicable 
unless  Williams  and  Mansfield  were  also  made  parties  to  the  scheme. 
It  has  not  been  suggested  that  it  was  understood  on  the  part  of  any 
one  that  the  Manistee  Bank  was  to  receive  directly  any  part  of  the 
loan  from  the  Milw^aukee  Bank,  while  it  was  to  be  directly  benefited 
by  and  to  receive  the  jmrchase  price,  or  a part  of  it,  in  the  sale  to 
Williams  and  Mansfield;  and,  nevertheless,  as  we  have  seen,  the 
true  condition  of  the  luoperty  was  fully  made  known  to  Williams 
and  Mansfield.  In  addition  to  this.  Hale  supports  Kamsdell  and  Dun- 
ham in  the  main  facts  in  their  testimony.  It  is  true,  as  was  ob- 
.served  by  the  learned  judge,  that  Hale  apiiears  to  be  making  com- 
mon cause  with  the  Maniste(*  Bank.  It  is  equally  true,  we  think, 
that  Williams,  Mansfield,  and  Ellis  are  in  sympathy  with  the  Mil- 
waukee Bank,  and  Ellis  is  liable  for  the  debt  of  that  bank  only, 
while  the  other  three  are  equally  liable  to  both  banks,  llsley  un- 
doubtedly undei-stood  that  Hale  was  indebted.  Dunham’s  letter 
clearly  implies  this.  If  details  as  to  the  amount  of  Hale’s  indebted- 
ness individually,  and  how  secured,  if  at  all,  were  regarded  as  mate- 
rial in  dwiding  upon  a loan  to  the  corporation,  fui-ther  inquiry  was 
called  for.  If  Dunham  had  been  acting  for  the  bank  in  answering 
the  letter,  he  could  not  reasonably  have  been  expected  in  replying 
to  so  general  an  inquiry  to  voluntarilv  disclose  the  state  of  the  ac- 
count with  the  bank’s  customer.  A bank  whose  officers  would  do 
so  as  a practice  would  doubtless  soon  find  itself  without  customers. 
The  letter  to  Dunham  conveyed  no  information  or  suggestion  as  to 
the  details  of  the  reason  for  the  inquiry. 

Whatever  the  letter  may  have  implied  to  any  one  was  general,  and 
not  specific.  We  need  not,  however,  pursue  this  line  of  discussion. 
The  decree  proceeds  upon  grounds  which  discredit  the  ]>ositive  tes- 
timony of  Kamsdell  and  Dunham.  Admitting  the  suspicious  cir- 
cumstances, such  as  withholding  the  deeds  and  bills  of  sale  from  rec- 
ord. and  the  absence  of  the  letter  copy  book,  w'e  are  not  satisfied  (the 
burden  of  proof  iT‘sting  on  appellee)  that  the  result  below  is  sustained 
by  that  measure  of  proof  reciuired  by  law’  in  cases  such  as  this.  W<? 
conclude,  therefore,  that  there  was  error  in  the  decree  postponing 
the  lien  of  appellant  to  that  of  appellee.  Reversed  and  remanded  for 
further  proceedings  no’t  inconsistent  with  this  opinion. 
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(83  Fed.  992.) 

WESTERN  UNION  TEL.  CO.  T.  MORRIS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  December  13,  1897.) 

No.  92L 

1.  Neolioencb  op  Telegraph  Company  — Proximate  Cause— Question  for 

Jury. 

Where  the  testimony  of  a physician  tends  to  show  that  a surgical  oper- 
ation might  have  been  avoided,  had  he  reached  the  patient  earlier,  it  is 
not  error  to  submit  to  the  jury  the  question  as  to  whether  or  not  the  fail- 
ure of  a telegraph  company  to  properly  transmit  a message,  whereby  the 
physician  was  prevented  from  earlier  attendance,  was  the  proximate 
cause  of  the  injuries  resulting  from  such  operation. 

2.  Damages— Evidence— iKSTurcTiONS. 

It  Is  error  to  instruct  a jury,  in  determining  the  damage  to  a person 
resulting  from  a surgical  operation,  to  consider  the  probability  of  perma- 
nent impairment  of  health,  and  the  lessening  of  ability  to  perform  physical 
labor,  when  there  is  no  evidence  that  the  operation  tended  to  produce 
such  results,  and  the  injuries  are  not,  of  themselves,  of  such  a nature  as 
to  warrant  such  an  inference.  i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  suit  was  brought  by  Daisy  E.  Morris,  the  defendant  In  error,  against 
the  Western  Union  Telegraph  Company,  the  plalntiflP  In  error,  to  recover  dam- 
ages for  an  error  committed,  through  the  alleged  negligence  of  the  defendant 
company,  In  transmitting  a telegram  which  was  intrusted  to  it  for  transmis- 
sion. The  facts,  as  developed  by  the  evidence,  were,  in  substance,  as  follows: 
On  December  4,  1805,  the  plaintiff  resided  with  her  husband  on  a farm  about 
two  miles  from  the  village  of  Hoyt,  Jackson  county,  Kan.,  where  the  defend- 
ant company  maintained  a telegraph  station  communicating  with  its  station 
in  the  city  of  Topeka,  Kan.  Cn  that  day  she  was  afflicted  with  severe 
pains,  which  were  subsequently  attributed  by  the  physician  who  attended 
her  to  an  inflammation  of  the  peritoneum,  called  "peritonitis”;  and  about  5 or 
6 o’clock  p.  m.  she  caused  a telegram  to  bo  delivered  to  the  defendant  com- 
pany, at  its  station  In  the  town  of  Hoyt,  to  be  transmitted  to  a doctor  who 
resided  in  Topeka,  by  the  name  of  Dr.  Dawson.  The  telegram,  as  delivered 
to  the  defendant’s  operator,  read  as  follows:  “Hoyt.  Ks.,  Dec.  4.  Dr.  Dosen; 

Come  on  the  morning  train,  and  not  fall.  Ans.  I will  meet  you.  Frank  Mor- 
ris, Hoyt,  Kas,”  By  an  error  committed  in  transmitting  tiie  message,  when 
It  was  delivered  to  the  doctor,  at  about  half  past  8 or  9 o’cloi'k  p.  m.,  it  read 
as  follows:  “Come  on  the  morning  train,  and  not  answer.  Fronk.”  A man 

by  the  name  of  Fronk,  who  was  known  to  Dr.  Dawson,  for  whom  the  tele- 
gram was  intended,  lived  near  Hoyt;  but  as  the  doctor  was  not  well  ac- 
quainted with  him,  and  as  there  were  two  or  three  persons  by  the  name  of 
Fronk  who  lived  In  the  vicinity  of  Hoyt,  he  decided  not  to  answer  the  call. 
If  he  had  known  that  tiie  message  came  from  Mrs.  Morris  or  her  husband, 
he  would  have  gone  to  Hoyt  by  the  first  train  which  left  Topeka  on  the  morn- 
ing of  DecemlK-r  5,  1895,  at  6:30  a.  m.,  and  would  have  reached  his  patient 
about  8 a.  m,  of  that  day;  but,  by  reason  of  tlie  mistake  aforesaid,  he  did 
not  leave  Topeka  until  he  had  received  a second  message,  which  was  sent  by 
tl»e  plaintiff  on  the  morning  of  December  5,  18IK3,  and  did  not  reach  her  bed- 
side until  about  5 p.  m.  of  that  day.  He  remained  with  her  on  tliat  occasion 
a few  hours,  and  succeeded  in  relieving  her  of  acute  pain,  and  reducing  her 
fever  to  some  extent.  He  did  not  visit  her  again  until  December  7,  1895,  at 
which  time  she  had  so  far  recovered  that  further  visits  were  deemed  unnec- 


1 As  to  the  measure  of  damages  in  actions  against  telegraph  companies,  see  note 
to  Telegraph  Co.  v.  Coggin,  15  C.  C.  A.  235.  See,  also,  note  at  end  of  case. 
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essary.  On  December  29,  1895,  In  consequence  of  her  health  not  haying  been 
fully  restored,  the  plaintiff  went  to  a hospital  at  Topeka,  Kan.,  and  had  a 
surgical  operation  performed,  which  consisted  in  removing  her  ovaries  and 
Fallopian  tubes,  by  which  means  her  health  was  eventually  restored.  The 
Jury  rendered  a verdict  against  the  defendant  company  in  the  sum  of  H.500, 
and  a Judgment  was  entered  thereon,  to  reverse  which  the  case  has  been 
brought  to  this  court  by  writ  of  error. 

W.  H.  Rossington  (Charles  Blood  Smith,  Clifford  Histed,  and 
George  H.  Fearons,  on  the  brief),  for  plaintiff  in  error. 

S.  B.  Isenhart,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  RINER, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  first  assigned  for  error  that  there  was  no  evidence  tending 
to  show  that  the  surgical  operation  which  the  plaintiff  underw'ent 
on  December  29,  1895,  was  the  proximate  result  of  the  mistake  made 
by  the  defendant  company  in  transmitting  the  telegram  to  Dr.  Daw- 
son on  December  4,  1895,  and  that  the  trial  court  should  have  in- 
structed the  jury  to  that  effect,  as  it  was  requested  to  do.  With 
reference  to  this  contention,  it  is  sufficient  to  say  that  while  the 
relation  of  cause  and  effect  between  the  two  acts  last  aforesaid  seems 
remote,  and  while  the  evidence  to  establish  that  the  one  act  was 
the  efficient  cause  of  the  other  is  far  from  being  clear  and  satis- 
factory, yet  we  are  not  able  to  say  that  there  was  no  evidence  war- 
ranting the  submission  of  that  issue  to  the  jury.  A careful  examina- 
tion of  the  testimony  of  Dr.  Dawson,  one  of  the  medical  e.\pertH, 
shows,  we  think,  that  in  the  course  of  his  examination  he  did  ex- 
press the  opinion,  in  substance,  that  if  he  had  not  been  misled  by  the 
telegram  of  December  4,  1895,  and  had  arrived  and  prescribed  for 
the  jdaintiff  on  the  morning  of  December  5,  1895,  instead  of  the 
evening  of  that  day,  he  could  have  administered  remedies  which,  in 
his  judgment,  would  have  prevented  any  suppuration  from  the  af- 
fected parts  or  membranes,  and  thereby  have  rendered  the  subsequent 
surgical  operation  unnecessary.  This  testimony  w^as  admitted  with-  • 
out  objection, — in  fact,  the  opinion  of  the  witness  to  the  effect  last 
stated  w'as  elicited  on  cross-examination;  and  the  jury,  rather  than 
the  court,  were  entitled  to  say  what  weight  should  be  accorded  to  it. 
We  think,  therefore,  that  the  trial  court  did  not  commit  a reversible 
error  in  leaving  the  jury  to  determine  w’hether  the  defendant’s  failure 
to  transmit  the  message  properly  was  the  proximate  cause  of  the 
plaintiff’s  being  subsequently  compelh  d to  undergo  the  surgical  op- 
eration in  question. 

It  is  further  assigned  for  error,  however,  that  the  trial  court  er- 
roneously instructed  the  jury  that,  in  case  they  found  for  the  ])lain- 
tiff  below,  then  it  would  be  their  duty,  in  assessing  her  damages,  to 
consider  the  probability  of  a permanent  impairment  of  the  plaintiff’s 
health  as  a result  of  the  surgical  operation,  and  her  ability  to  per- 
form physical  labor  thereafter;  also,  the  expense  which  she  had  in- 
curred, if  any,  as  the  result  of  the  delay  in  transmitting  the  mes- 
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sage.  It  is  claimed  on  the  part  of  the  defendant  that  there  was  no 
evidence  tending  to  show  that  the  surgical  operation  permanently 
impaired  the  plaintiff’s  health,  or  lessened  her  ability  to  perform 
physical  labor,  or  that  the  mistake  made  in  transmitting  the  mes- 
sage of  December  4th  occasioned  the  plaintiff  any  expense.  The 
record  supports  the  contention  that  the  jury  were  instructed  to  the 
effect  above  stated,  but  there  seems  to  be  no  testimony  in  the  rec- 
ord which  has  a tendency  to  show  that  the  surgical  operation  did 
permanently  impair  the  plaintiffs  health,  or  that  it  affected  her 
capacity  to  work  in  the  usual  way.  On  the  contrary,  the  evidence 
has  a strong  tendency  to  prove  that  the  removal,  by  the  operation, 
of  certain  sexual  organs,  which  had  become  permanently  diseased, 
had  the  effect  of  restoring  the  plaintiff’s  health,  which  could  have 
been  restored  in  no  other  way.  It  cannot  be  said  in  justification  of 
this  part  of  the  charge  that  the  reference  made  to  an  impairment 
of  the  plaintiff’s  health,  and  to  a loss  of  her  ability  to  w^ork,  meant 
no  more  than  that  an  allow’ance  ought  to  be  made  for  the  loss  of  the 
organs  which  had  been  removed,  because  in  the  same  connection 
the  court  also  instructed  the  jury  that  they  should  assess  damages 
for  the  loss  of  said  organs,  and  also  for  the  pain  and  suffering  which, 
the  plaintiff  had  endured  as  a result  of  the  removal  thereof.  It  is 
obvious,  therefore,  that  the  charge  authorized  the  jury,  in  addition 
to  the  damages  last  aforesaid,  to  assess  other  and  additional  damages 
for  impaired  health,  and  for  a sui)|K)sed  loss  of  ability  to  labor. 
We  find  no  evidence  on  which  to  base  that  part  of  the  charge,  and 
it  may  have  influenced  the  jury  in  making  up  their  verdict.  It  is 
a well-established  rule,  in  cases  of  this  character,  that  where  damages 
are  claimed  for  loss  of  time  incident  to  an  injury,  or  for  expenses 
incurred  for  medicine  and  medical  treatment,  or  for  a permanent  im- 
pairment of  health,  or  loss  of  capacity  to  labor,  there  must  be  some 
evidence  before  the  jury  tending  to  show  damages  of  such  a char- 
acter; otherwise  an  instruction  w^hich  authorizes  a jury  to  assess 
such  damages  is  misleading  and  erroneous,  and  sufficient  cause  for 
a reversal  of  the  judgment,  unless  it  clearly  appears  that  such  instruc- 
tion has  in  fact  done  no  harm.  Railroad  Co.  v.  Patillo  (Ga.)  24  S. 

• E.  958;  Mammerberg  v.  Railway  Co.,  62  Mo.  App.  563;  Railway 
Co.  V.  Artusey  (Tex.  Civ.  App.)  31  S.  W.  319;  Telegraph  Co.  v. 
Drake  (Tex.  Civ.  App.)  29  S.  W.  919;  Railway  Co.  v.  Rossing  (T(‘x. 
Civ.  App.)  26  S.  W.  243;  Watts  v.  Railroad  Co.  (W.  Va.)  19  S.  E. 
521;  Comaskey  v.  Railroad  Co.  (N.  D.)  55  N.  W.  732;  Campbell  v. 
Alston  (Tex.  Civ.  App.)  23  S.  W.  33;  Culbei'son  v.  Railway  Co.,  50 
Mo.  App.  556;  Cousins  v.  Railway  Co.,  96  Mich.  386,  56  X.  W. 
14.  In  some  cases  injuries  are  sustaint‘d  which  are  of  such  a nature 
as  will,  in  themselves,  warrant  an  inference  that  they  will  per- 
manently affect  the  injured  person’s  health,  or  lessen  his  or  her 
capacity  to  labor;  but  in  the  pre.sent  ease  we  cannot  say  that  the 
injuries  inflicted  by  the  surgical  operation  were  of  such  a character 
that  the  jury  were  at  liberty  to  infer  therefrom  that  the  health  of 
the  plaintiff  would  be  pcTinanently  affecttKl.  or  that  her  capacity  to 
labor  would  be  thereby  impaired.  It  is  ju.st  as  reasonable  to  sup- 
pose, in  the  absence  of  any  evidence  on  the  subject,  that  she  sus- 
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tained  no  loss  in  either  of  these  respects.  The  result  is  that  the 
insti*uction  last  referred  to  was  eiToneous,  and,  as  it  may  have  had 
the  effect  of  incroasinf'  the  damages,  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded  for  a new  trial.  It  is  so 
ordered. 

NOTE. 

Measure  of  Damages  in  Actions  Against  Telegraph  Companies. 

L Actual  Damages. 

Z Lo»$es  Mustairud. 

[a]  (Ga.  1893)  Where  plaintiff,  through  delay  In  receiving  a telegram,  made 
a journey  which  he  would  not  have  made  until  later  if  it  bad  been  received, 
he  Is  entitled  to  recover  only  the  increased  expenses  of  the  premature  journey. — 
Telegraph  Co.  v.  Bates,  20  S.  E.  639,  93  Ga.  352. 

[b]  (Kan.  1896)  Where,  by  reason  of  the  failure  of  a telegraph  company  to 
exercise  due  diligence  in  the  transmission  and  delivery  of  a telegram  notifying 
the  o>^Tier  of  cattle  that  recent  heavy  shipments  Irnrl  made  the  market  bad,  the 
cattle  were  shipped  upon  a glutted  and  demoralised  market,  resulting  in  loss 
to  the  owner,  the  measure  of  damages  is  the  difference  between  the  value  of 
the  cattle  at  the  place  of  shipment  and  what  they  were  sold  for  in  the  open 
market  at  the  place  of  destination,  together  with  the  necessary  cost  of  ship- 
ment, maintenance,  and  sale,— Telegraph  Co.  v.  Woods,  44  I’ac.  989.  56  Kan.  737. 

[c]  (Mo,  Sup.  1890)  Plaintiff’s  agent  in  Iowa  delivered  to  a telegraph  com- 

pany a message  to  plaintiff  in  Missouri  that  real  estate  owned  by  plaintiff  could 
be  sold  for  $1,300.  The  message,  when  received  by  plaintiff,  gave  the  price 
offered  as  $1,900,  and  plaintiff  telegraphed  her  acceptance  and  forwarded  a 
deed,  and  her  agent  closed  the  contract  at  $1..300.  that  the  company’s  neg- 

ligence was  the  proximate  cause  of  losing  the  difference  between  the  price  re- 
ceived and  the  market  value.— Reed  v.  Telegraph  Co.,  37  S.  W.  901,  135  Mo. 
661,  and  34  L.  R.  A.  492. 

[d]  (Tex.  Civ.  App.  1894)  In  an  action  against  a telegraph  company  for  failure 
to  deliver  a message  notifying  plaintiff  not  to  ship  cattle  to  a certain  market, 
the  measiwe  of  damages  is  the  difference  l>etween  the  value  of  the  cattle  at  tlie 
place  of  shipment  and  what  they  were  sold  for  at  the  place  of  destination, 
together  with  the  cost  of  freight  and  their  keeping  until  sold.— Telegraph  Co.  v. 
Llnney.  28  S.  W.  234. 

[e]  (Tex.  Civ,  App.  1896)  The  measure  of  damages  for  shrinkage  of  cattle  on 
a ranch  from  lack  of  water,  caused  by  failure  to  deliver  a telegram,  is  their 
deterioration  in  market  value,  and  not  the  cost  of  restoring  them  to  their 
former  condition, — Mitchell  v.  Telegraph  Co.,  33  S.  W.  1016,  12  Tex.  Civ.  App. 
262. 

If]  (Tex,  Civ.  App.  1896)  Where  one  owning  a house  and  lot  l.s  negotiating 
to  trade  them  for  a farm,  the  house  and  lot  being  valued  at  $1,500,  and  the  farm 
at  $2,4<X),  and  the  trade  is  prevented  by  negligent  failure  of  a telegraph  com- 
pany to  deliver  a message,  and  he  subse(iuently  sells  the  house  for  $1,000,  proof 
of  the  value  of  the  farm  is  essential  to  support  a recovery  from  the  company 
for  loss  from  being  coiuix'lled.  through  its  negligent  failure  to  deliver  the  mes- 
sage, to  sell  at  $1,000,  instead  of  trading  at  $1,500.— Telegraph  Co.  v.  Morrison, 
,33  S.  W.  1025. 

fg]  (Tex.  Civ.  App.  1896)  A principsd.  on  failure  to  reeeive  a message  from 
his  agent  on  a certain  day  as  agreed,  released  cattle  from  liis  herd.  Hrlt\  tliat 
the  telegraph  company  was  liable  for  costs  of  regathering  the  cattle,  and  the 
loss  from  death  and  depreciation  in  their  value  caused  by  the  regatliering, 
where  the  failure  to  receive  the  message  was  due  to  the  company’s  negligence 
in  transmitting  it- Telegrapli  Co.  v.  Pruett,  35  S.  W.  78. 

t.  Gain*  prermfed. 

fa]  (Ala,  lS9<b  Where  a telegraph  company  negligently  transmits  a message 
from  an  agent  holding  cotton  in  storage  which  the  principal  does  not  intend  to 
sell  for  less  than  7»»/ioo  cents  per  pound,  stating  that  he  can  get  7i/«  cents 
per  pound,  so  as  to  read  78»/ioo  cents  per  pound,  and  the  principal  directs  tlie 
agent  to  sell,  and  he  sells  at  7i/g  cents,  and  the  market  price  shortly  afterward.s 
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reaches  7«®/ioo  cents  per  pound,  the  measure  of  damages  Is  the  difference  be- 
tween the  price  at  which  It  was  sold  and  what  it  would  have  brought  after  the 
rise  with  Interest,  less  the  expense  of  holding  the  cotton  for  the  period  between 
the  sale  and  rise.— Telegraph  Co.  v.  Crawford,  20  South.  Ill,  110  Ala.  460. 

[b]  (Ga.  1804)  Where  a message  accepting  an  offer  of  employment  is  deliv- 
ered to  a telegraph  company  for  transmission,  failure  to  transmit  and  deliver 
the  message,  In  consequence  of  which  the  offer  expired,  renders  the  company 
liable  to  the  sender  for  such  damages  as  he  actually  sustained.— Baldwin  v.  Tele- 
graph Co.,  21  S.  E.  212,  03  Ga.  602. 

[c]  (Ga.  1806)  A telegraph  company  delayed  the  delivery  of  a message  whlcli 
offered  plaintiff  employment  at  a certain  sum  per  month,  but  specified  no  time 
for  which  the  employment  should  continue.  Held,  that  plaintiff  could  not 
recover  an  amount  greater  than  one  month’s  wages.— Mondon  v.  Telegraph  Co., 
23  S.  E.  853,  96  Ga.  490. 

[d]  (111.  App.  1894)  A telegraph  company  which  negligently  fails  to  deliver  a 
message  containing  a business  proposition  is  liable  for  whatever  damages  the 
addressee  sustained  for  failure  to  accept  the  proposition  in  time  to  avail  him- 
self thereof.— Telegraph  Co.  v.  Kemp,  55  111.  App.  583. 

[e]  (Iowa,  1807)  In  the  absence  of  instructions,  a car  of  horses  were  to  be 
shipped  to  San  Antonio,  and,  by  failure  of  the  telegraph  company  to  deliver  a 
message  directing  the  shipment  to  Little  Rock,  they  were  sent  to  the  former 
place,  field,  that  the  measure  of  damages  was  the  difference  between  the  mar- 
ket value  of  the  horses  at  the  shipping  point  and  what  the  purchaser  was  to 
pay  in  Little  Rock,  less  the  expenses  of  shipment.— Evans  v.  Telegraph  Co.,  71 
N.  W.  219. 

[f]  (Neb.  1896)  Plaintiff’s  agent  In  Omaha  negotiated  a desired  exchange  of 
property  between  plaintiff  and  a third  party,  and  delivered  to  a telegraph  com- 
pany at  Omaha  a message  addressed  to  plaintiff,  advising  him  of  the  fact,  and 
requesting  him  to  come  to  Omaha  and  bring  an  abstract  and  deed  and  a cer- 
tain sum  of  money.  Held,  that  the  telegraph  company  having  failed  to  deliver 
the  message,  and  the  exchange  never  having  l)een  consummated,  because  of  the 
failure,  and  It  appearing  that,  had  the  mossiige  been  delivered,  the  trade  would 
have  been  effected,  and  that  plaintiff  would  have  made  a profit  thereon,  the 
company  was  liable  in  damages  to  tlie  amount  of  the  profit  which  would  have 
been  made,  had  the  exchange  been  consummated.— Telegraph  Co.  v.  Wilhelm, 
67  N.  W.  870,  48  Neb.  910. 

Fgl  (Tex.  Civ.  App.  1894)  The  measure  of  damages  for  failure  to  deliver  a 
telegram  to  the  owmer  of  cattle,  from  his  agent,  whereby  an  opportunity  to  sell 
the  cattle  was  lost,  is  the  difference  between  their  market  value  at  the  place 
where  thev  were  at  the  time  and  the  price  for  which  they  could  liave  been  sold. 
—Telegraph  Co.  v.  Williford,  27  S.  W.  700. 

[h)  (Tex.  Civ.  App.  1896)  A telegraph  company  falling  to  deliver  a telegram 
Is  liable  for  the  loss  of  prospective  profits,  where  it  appeiired  tlmt,  if  plaintiffs 
had  received  the  telegram  containing  an  oft'er  to  purchase  cotton,  they  would 
have  accepted  it.  and  would  liave  bought  and  shipped  the  cotton  at  a less  price 
than  that  offered.— Telegraph  Co.  v.  Nagle,  32  S.  W.  707,  11  Tex.  Civ.  App.  539. 

[il  (Tex.  Civ.  App.  18J>5)  In  an  action  to  recover  for  negligence  in  Uie  trans- 
mission of  a mes.sjige,  in  which  it  appeared  that  plaintiffs  held  certain  contracts 
for  thresliing  grain,  which  they  lost  therel)y,  the  measure  of  their  damages  was 
the  difference  between  the  amount  they  would  have  received  under  the  con- 
tracts and  the  expense  they  would  have  Incurred  in  fulfilling  them.— Telegraph 
Co.  V.  Robinson,  29  S.  W.  71. 

[J]  (Tex.  Civ.  App.  1897)  Where  a telegraph  company  negligently  fails  to  de- 
liver a message  directing  the  purchase  of  cattle,  and  there  is  a subsequent  per- 
manent advance  in  the  price,  the  sender  may  recover  the  difference  between 
tlie  price  mentioned  in  the  messiige  and  tliat  at  which  the  rattle  could  have 
been  purchased  at  the  time  he  learne<l  that  the  message  was  not  delivered.— 
Telegraph  Co.  v.  Carver,  39  S.  W.  1021. 

S,  Notice  of  purpose  and  importance  of  message, 

[a]  (Ga.  1895)  A telegram  reading.  “Have  work;  come  at  once.”  was  suffl- 
cient  to  put  the  company  on  notice  as  to  the  character  of  the  damagi's  which 
would  probably  result  from  the  failure  to  deliver  the  message  promptly.— Tele- 
graph Co.  V.  Hines,  23  S.  E.  845,  96  Ga.  688. 
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fb]  (Iowa,  1897)  Where  a telegraph  company  had  no  knowledge  of  an  arrange- 
ment that  a car  of  horses.  In  the  absence  of  Instructions  to  the  contrary,  was 
to  be  shipped  to  San  Antonio,  Its  failure  to  deliver  a message  directing  the  car 
to  be  shipped  to  Little  Rock  did  not  render  it  liable  for  the  damages  resulting 
from  the  car’s  being  sent  to  the  former  place. — Evans  v.  Telegraph  Co.,  71  N. 
W.  219. 

[c]  (Mo.  App.  1896)  A telegraph  company  Is  not  liable  for  specbl  damages 
by  failure  to  deliver  a message  not  showing  Its  Importance  on  Its  face,  unless 
tlie  meaning  of  the  message  was  communicated  to  the  company.— .Melson  v. 
Telegraph  Co.,  2 Mo.  App.  Kep’r,  1327. 

[d]  (Pa,  Sup,  1S96)  A telegraph  company’s  liai)llity  for  delay  in  delivering  a 
cipher  message  whose  importance  is  not  disclosed  is  limited  to  the  amount  paid 
for  Its  transmission.— Fergusson  v.  Telegraph  Oo.,  35  Atl.  979,  178  Pa.  St.  377, 
and  35  L.  K.  A.  554. 

[e]  (Pa,  Com.  Pi.  1805)  The  measure  of  damages  for  delay  In  delivering  a 
cipher  telegram,  the  telegraph  company  not  being  informed  as  to  its  contents. 
Is  the  sum  paid  to  the  company  for  its  transmission.— Ferguson  v.  Telegraph  Ck>., 
16  Pa.  Co.  Ct  R.  101:  Id.,  4 Pa.  DIst.  R.  88. 

[f]  (Tex.  Civ.  App.  1890)  Where  a telegraph  company,  with  notice  of  the  im- 
portance of  a message  directing  the  purchase  of  cattle,  falls  to  deliver  it.  and 
there  Is  a subsequent  permanent  advance  in  the  price  of  cattle,  the  company 
will  be  liable  to  the  sender  for  the  loss  sustained  by  purchase  of  cattle  at  the 
advanced  price.— Carver  v.  Telegraph  Co.,  31  S.  W.  432. 

[g]  (Tex.  Civ.  App.  1896)  Since  a message  reading,  “Come  at  once;  bring 
father  to  secure  my  bond,”  w’as  sufllclent  on  its  face  to  notify  a telegrai)h  com- 
pany of  its  importance,  and  to  put  such  company  on  inquiry,— the  comp.any  is 
liable  for  damages  by  reason  of  its  negligent  failure  to  deliver  the  message, 
whereby  the  sender  was  compelled  to  remain  in  Jail,  whether  it  was  noticed 
that  he  was  In  Jail  or  not.— Telegraph  Co.  v.  Gossett.  38  S.  W.  536. 

[h]  (Tex.  Civ.  App.  1897)  A telegraph  company  is  not  liable  for  negligent  delay 
tn  transmitting  a cipher  message,  where  it  is  not  made  accpiainted  with  the 
nature  of  the  matter  to  which  it  relates,— Telegraph  Co.  v.  Davidson,  39  S.  W. 
G05. 

[I]  (Tex.  Civ.  App.  1897)  A message  stating  that  the  sender  will  give  a speci- 
fied price  for  cattle,  and  telling  the  person  addres.sed  to  “get  all  he  can,”  charges 
the  telegraph  company  with  notice  of  every  incidental  fact  connected  wltli  the 
transaction  to  which  the  message  refers,  and  makes  it  liable  for  loss  resulting 
from  nondelivery.— Telegraph  Co.  v.  Carver,  39  S.  W.  1021. 

fj]  (Tex.  Civ.  App.  1897)  A telegi’aph  company  Is  not  made  acqiminted  with 
the  nature  of  the  matter  to  which  a cipher  message  rtdates  by  l>cing  asked  to 
rush  it  through,  as  it  is  important.— Telegraph  Co.  v.  Davidson,  39  S.  W.  605. 

A nominal  damages. 

[a]  (Ark.  1896)  An  offer  to  buy  cotton  at  7%  was  sent  by  a telegraph  com- 

pany as  an  offer  to  buy  at  8%  cents.  The  addressee,  before  discovering  the 
error,  purchased  It  at  7o/i6  and  7*4  cents  per  pound.  Held  that,  since  the  ad- 
dressee by  selling  to  the  sender  would  have  lost  nothing,  he  could  only  recover 
nominal  damages  for  breach  of  contract  to  correctly  transmit  the  message. — 
Telegraph  Co.  v.  Aubrey,  33  S.  W.  61  Ark.  613. 

[b]  (Ind.  App.  1897)  A complaint  alleging  the  delivery  to  a telegraph  com- 
pany of  a telegram  to  the  sender’s  husband,  and  stating  that  she  paid  the  proper 
charges,  and  that  the  company  agreed  to  transmit  the  message,  but  faile<i  to 
deliver  It,  shows  a right  to  nominal  damages  for  breach  of  contract. — Telegrapli 
Co.  V.  Bryant,  46  N.  E.  358,  17  Ind.  App.  70. 

5.  Remote  and  ttpeeulaiite  damages. 

[a]  (U.  S.  C.  C.  Cal.  1896)  Plaintiff,  who  was  traveling  with  her  sick  mother, 
addresscil  a message  to  her  brother,  as  follows;  “Motlier  sick.  Meet  us  this 
evening  at  I).;”  but  the  telegraph  company  failed  to  deliver  the  message.  HrUK 
that  (lainage  to  the  sender  from  exposure  and  sickness  occasioned  by  searciiing 
for  the  brotlier’s  home  in  tlie  nighttime,  and  damages  to  the  sender  and  ad- 
dressee for  the  death  of  the  mother  from  like  exposure,  were  not  the  proxi- 
mate result  of  the  failure  of  the  telegraph  comp.uny  to  deliver  the  message,  and 
therefore  could  not  be  recovered.- Stafford  v.  Telegraph  Co.,  73  Fed.  273. 
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[b]  (Ga.  18W)  Damages  resulting  from  plaintiff’s  failure  to  obtain  a modifi- 
cation of  a contract  tluit  migbt  have  been  made  if  his  telegram  had  been  tleliv- 
ered  promptly  are  too  remote  for  recovery  against  a telegraph  company  for 
failure  to  deliver  the  telegram.— Telegraph  Co.  v.  Watson.  21  S.  E,  457,  94  Ga. 
202. 

[c]  (Ind.  App.  1890)  A message  calling  a veterinary  surgeon  to  attend  a horse 
was  delayed,  causing  the  surgeon  to  lose  several  hours  lu  reaching  the  animal, 
which  In  the  meantime  died.  UrU  that,  since  the  question  as  to  whether  the 
horse  would  have  lived  if  the  message  had  been  delivered  is  a matter  of  specu- 
lation, the  value  of  the  horse  cannot  be  considered  ns  an  element  of  damages.— 
Tclegrraph  Co.  v.  Swoveland,  42  N.  E.  10.*15.  14  Ind.  App.  341. 

[dl  (Ind.  App.  1807)  Physical  discomfort  suffered  by  a woman  in  walking  four 
blocks,  and  carrying  heavy  parcels,  after  failure  of  defendant  to  deliver  her 
message  to  her  husi)and  in  tiie  words:  “Cannot  come  to-day.  Will  come  to- 

morrow,”— is  too  remote  to  form  an  element  of  damages.— Telegi*aph  Co.  v. 
Bryant,  46  X.  E.  358.  17  Ind.  App.  70. 

[el  (Ky.  1897)  Wliere  a telegram  to  plaintiff  to  ship  mules  on  a certain  day 
was  not  delivered  within  a reasonable  time,  and  plaintiff  sustained  a loss  of 
a certain  amount  by  not  shipping  them  on  that  day,  the  damages  were  not  so 
remote  that  plaintiff  could  not  recover.— Telegraph  Co.  v.  Eubank,  38  S.  W. 
1068,  36  L.  R.  A.  711. 

€,  Duty  of  party  to  avoid  damage. 

[a]  (Ala.  1896)  Where  a telegraph  company  negligently  transmits  a messag  • 
from  an  agent  to  his  principal,  stating  that  he  can  get  1%  cents,  so  as  to  read 
780/iog  cents,  per  pound  for  cotton,  and  the  principal  directs  the  agent  to  sell, 
and  the  agent  sells  at  7%  cents,  and  the  market  price  subseipiently  rises.  tl^» 
fact  that  the  principal,  after  discovering  the  mistake,  could  have.  Imt  did  not. 
purchase  other  cotton  before  the  rise  so  as  to  recoup  his  loss,  will  not  affect 
his  right  to  recover  the  full  loss  sustained  by  selling  at  the  rwluced  price.— Tele- 
graph Co.  V.  Crawford.  20  South.  Ill,  110  Ala.  460. 

[b]  (111.  App.  1895)  When  a person  discovers  that  an  error  has  been  made  In 
transmitting  a message  by  telegraph,  It  is  his  duty  to  use  rea.sonable  and  dili- 
gent efforts  to  make  the  loss,  if  any,  on  account  of  the  error,  as  sm.ill  as  ixjssi- 
ble.— Telegraph  Co.  v.  Hart,  62  111.  .4pp.  120. 

[c]  (Kan.  1896)  W’here,  Jifter  failure  of  a telegmph  company  to  deliver  a 
message  notifying  the  owner  of  cattle  of  facts  which,  had  he  known  them, 
would  have  prevented  his  shipping,  the  owner  was  unalde  to  sell  the  cattle  or 
obtain  an  offer  for  them  at  the  first  market  to  which  they  were  .shipi)cd,  it 
was  proper  for  him,  acting  in  good  faith,  and  In  the  exercise  of  reasonaidj*  good 
judgment,  to  send  the  cattle  to  the  next  best  market,  and  thus  to  rciluce  the 
injury  and  loss  as  far  as  pos.slble.— 'relegnipli  Co.  v.  Woods,  44  Pac.  9S9,  56 
Kan.  737. 

II.  Punitive  Damaoks. 

[a]  (Ala.  1897)  Defendant  transmitted  to  its  otfict»  in  M.  three  telegrams  to 
plaintiff  from  his  father,  announcing  liis  mother's  death.  One  was  addressc*! 
in  care  of  his  hotel,  one  In  care  of  S.,  and  one  in  care  of  F.  .411  were  n><  eived 
at  such  office  at  practically  the  same  time,  and  defendant  placed  them  all  in  one 
envelope,  addn^sed  to  the  care  of  his  hotel,  and  dellveivd  them  there  when 
plaintiff  was  absent  with  S.  He  spent  the  night  at  S.’s  residence,  and  went 
the  next  morning  to  visit  F.,  not  returning  to  the  hotel  until  the  following  even- 
ing, when  it  was  too  late  to  get  a train  in  time  to  attend  his  mother’s  funeral. 
S.  and  F.  were  well-known  citizens  of  M..  whose  residences  and  places  of  busi- 
ness were  within  defendant’s  delivery  limits,  and  were  correctly  staU>d  In  the 
dIrector3'.  field,  that  the  facts  authorized  punitive  damages. — ^Telegraph  Co. 
V.  Seed,  22  South.  474. 


III.  Da.mage8  for  Mental  Sufferino. 

1,  Cases  refusing  damages. 

[a]  (Minn.  1 HIM)  Laws  18S5,  c.  20.8,  f 5,  providing  that  If  a telegraph  com 
panj'  shall  fail  to  transmit  or  di*liver  a message  within  a reasonable  time  It 
“shall  lie  liable  In  a civil  action  at  the  suit  of  the  party  injured  for  all  actu.*il 


Digitized  by  Google 


NOTE  TO  WESTERN  UNION  TEE.  CO.  V.  MOUKIS. 


63 


damages  sustained  by  reason  of  such”  failure,  does  not  authorize  a recovery 
for  mental  suffering.— Francis  v.  Telegraph  Co.,  69  N.  W.  1078,  58  Minn.  252. 

[b]  (N.  Y.  Sup.  1897)  Damages  are  not  recoverable  for  mental  suffering  con- 
sequent on  delay  in  the  delivery  of  a telegraphic  message,  nor  for  slckne-;s  and 
physical  suffering  resulting  from  such  mental  distress.— Ourt in  v.  Telegraph  Co.. 
42  N.  Y.  Supp.  1100.  1.3  App.  Dlv.  253,  and  3 N.  Y.  Ann.  Cas.  280. 

[c]  (Ohio  Sup.  18!>5)  The  negligent  failure  of  a telegraph  company  to  deliver 
a message  does  not  authorize  an  action  by  him  to  whom  it  Is  addressed  to 
recover  for  resulting  injury  to  his  feelings  and  affections  where  no  other  injury 
results.— Morton  v.  Telegraph  Co.,  41  N.  E.  (J89,  52  Ohio  St.  431. 

[d]  (Okl.  1894)  Damages  for  mental  pain  and  suffering  alone,  occaslone<l  by 
the  negligence  of  a telegraph  company  in  falling  to  deliver  a message  announ- 
cing the  death  of  a relative,  cannot  be  recovered.— Butner  v.  Telegraph  Co.,  37 
Pac.  1087,  2 Okl.  234. 

[el  (Tex.  Civ.  App.  1896)  A telegrapli  comi)au3-,  for  delay  in  delivering  money 
sent  by  telegraph,  is  not  liable  for  fear,  grief,  or  other  mental  anguish  of  the 
sender. — ^Klcketts  v.  Telegraph  Co..  30  S.  W.  1106,  10  Tex.  Civ.  App.  22*5. 

[f]  (Tex.  Civ.  App.  1805)  A telegraph  company  Is  not  liable  for  mental  an- 
guish of  a person  to  whom  money  was  sent  by  telegraph,  caused  by  Its  failure 
to  deliver  such  money.— De  Voegler  v.  Telegraph  Co.,  30  S.  W.  1107,  10  Te.v, 
Civ.  App.  229. 

[g]  (Tex.  Civ.  App.  189(1)  Plaintiff  had  telegraphed  his  brother  to  meet  him  at 
a certain  station  to  go  with  him  to  his  dying  mother.  The  telegram  was  not 
delivered.  Failing  to  meet  liim  at  the  station,  plaintiff  stopped  over,  and 
arrived  after  his  mother’s  death.  Held,  that  he  could  not  recover  for  mental 
suffering  cause*!  by  failure  to  see  his  mother  before  her  death.— Telegraph  C*). 
V.  BIrchfield,  38  S.  W.  635. 

fill  (Te.x.  C^iv.  App.  189<5)  Tlie  failure  to  deliver  a mes.sage  requesting  plain- 
tiCTs  brother  to  accompany  him  home  to  their  dying  mother  does  not  render 
the  company  liable  for  plaintiff’s  mental  suffering,  caused  by  the  want  of  his 
brother’s  companionship  on  the  journey  home.— Telegraph  Co.  v.  Bln'h(i**ld,  .‘IS 
S.  W.  6.35. 

[I]  (Tex.  Civ.  App.  1896)  A complaint  for  daiiuiges  for  delay  In  delivering  a 
message  from  plaintiff  to  his  wife,  stating  wlien  he  would  be  pre.sent  at  tlie 
sick  bed  of  his  mother-in-law,  which  based  a right  of  recovery  merely  on  tlie 
mental  anguish  suffered  by  the  wife,  is  demurrable,  though  it  alleg*-s  that  such 
anguish  "was  wholly  separate  and  distinct  from  tlie  grief  caused  by  her  mother’s 
condition.”— Johnson  v.  Telegraph  Co.,  38  S.  W.  64. 

fjj  (Tex.  Sup.  1897)  A telegraph  company  delayed  the  delivery  of  a mes.sage 
announcing  the  illness  of  plaintiff’s  father,  and  advising  her  to  come.  Tlirougli 
the  failure  to  deliver  the  m**s.sage,  the  plaintiff  was  delayed  24  hours  after  sh*» 
received  It,  and  her  father  died  and  was  buried  before  slie  could  have  readied 
him  had  the  message  l>een  duly  delivered.  Ufhr,  that  tlie  company  was  not 
liable  for  plaintiff’s  mental  suffering  oci'asioned  by  su.spen.se  in  not  knowing 
the  condition  of  her  father  during  (lie  time  she  was  delayed,  since  it  was  not 
one  of  the  usual  results  of  such  failure,  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made.— Telegi-aph  Co.  v.  Eilmondson,  42  S.  W.  549. 

2.  Cases  alloicmf/  damages, 

[a]  (Ala.  1897)  Mental  suffering  is  a proper  element  of  damage  in  an  action 
for  negligence  in  tnuisuiitting  a mes.sage  announcing  the  death  of  a relative 
of  plaintiff.— Telegraph  Co.  v.  Adair,  22  Soutli.  73. 

[bj  (hid.  App.  1897)  Damages  may  be  recovered  for  mental  anguish  caused 
by  failm’e  to  deliver  a telegram,  tliougli  not  accomimnicd  by  any  physi*  al  injury- 
or  i>ecunlary  lo.ss.— Telegi-aph  Co.  v.  Bryant.  46  X.  E.  3,58.  17  Ind.  App.  7*». 

[c]  (Iowa,  1895)  Idle  addressee  of  a telegi*atn  whicli  ntiiioutices  tin*  di'atli  of 
plaintiff’s  motlier  may  recover  for  mental  anguish  due  to  plaintiff’s*  Inability  to 
attend  her  funeral  through  delay  in  delivery  of  the  message,  tliotigli  lie  suffered 
no  physical  Injury.— Mentzer  v.  Telegraph  Co.,  62  N.  W.  1,  93  Iowa,  752. 

[d]  (Tenn.  Sup.  1896)  'Ihe  right  of  a father  to  damages  for  mental  anguish 
by  reason  of  failure  to  deliver  a telegram  summoning  a minister,  at  the  re*iuest 
of  his  daughter,  who  was  dying,  is  not  defeated  l>y  tlie  fa**ts  that  tlie  *laugliter 
desired  to  be  baptized,  and  to  unite  with  the  church,  and  that  she  did  uot  live 
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long  enough  to  have  been  admitted  to  full  membership.— Telegraph  Co.  v.  Rob- 
inson, 37  S.  W.  545,  97  Tenn.  638,  and  34  L.  R.  A.  431. 

[e]  (Tex.  Civ.  App.  1895)  A telegraph  company  is  liable  for  its  negligent  failure 
to  deliver  a message  to  plaintiif  informing  him  of  the  illness  of  his  brother,  and 
requesting  him  to  come  immediately,  whereby  plaintiff  was  prevented  from  see- 
ing his  brother  before  death,  it  appearing  that  said  message  was  prompted  by 
mutual  affection,  though  it  was  also  sent  to  secure  plaintiff’s  services  as  a 
nurse.— Telegraph  Co.  v.  Hale,  32  S.  W.  814,  11  Tex.  Civ.  App.  79. 

[f]  (Tex.  Civ.  App.  1896)  The  sendee  of  a telegram  announcing  the  death  of 
his  father  may  recover  for  the  negligence  of  the  telegraph  company  in  deliver- 
ing the  message,  thereby  preventing  his  attending  the  funeral,  for  any  increase 
of  sorrow  or  grief  at  his  father’s  death  caused  thereby.- Telegraph  Co.  v.  War- 
ren, 36  S.  W.  314. 

[g]  (Tex.  Civ.  App.  1897)  Plaintiff,  shortly  before  her  husl)and’s  death,  sent  a 
telegram  summoning  her  daughter,  and  by  reason  of  a failure  to  promptly  de- 
liver it  the  daughter  was  delayed,  and  did  not  arrive  until  after  her  father’s 
burial.  Held,  that  plaintiff  could  recover  from  the  telegraph  company  for  the 
increased  mental  distress  caused  by  her  daughter’s  absence  at  such  a time. — 
Telegraph  Co.  v.  Luck,  40  S.  W.  753. 

[h]  (Tex.  Civ.  App.  1897)  Proof  of  mental  distress  suffered  by  a plaintiff,  the 
proximate  cause  of  which  was  the  failure  to  deliver  a telegrapliic  message,  will 
support  a recovery  of  actual  damages,— Telegraph  Co.  v.  Luck,  40  S.  W.  753. 

S,  Proof  of  mental  suffering — I^resvmption. 

[a]  (Tex.  Civ.  App.  1895)  As  against  one  claiming  damages  for  delay  in  de- 
livering a telegram  calling  plaintiff  to  his  sick  daughter,  the  ground  of  recovery 
being  mental  distress,  defendant  may  show  that  plaintiff  had  abandoned  his 
family,  and  that,  at  the  time  the  message  was  received,  he  was  living  apart  from 
them.— Telegraph  Co,  v.  Terrell,  30  S.  W.  70,  10  Tex.  Civ.  App.  60. 

[b]  (Tex.  Civ.  App.  1896)  Where  telegrams  furnish  evidence  that  the  person 
whose  fatal  injury  is  announced  is  the  father  of  the  addressee,  no  evidence  is 
necessjiry  that  he  suffered  mental  anguish  because  of  failure  to  receive  the  mes- 
sages in  time  to  attend  the  fimeral.— Telegrapli  C3o.  v,  Randles,  34  S.  W.  447. 

[c]  (Tex,  Civ.  App.  1806)  Telegrams  reciting,  “Father  fatally  hurt;  come  if 
you  can,’’  and,  “Father  died  • • • this  morning;  burled  at  four  this  evening,’’ 
—furnish  all  the  proof  necessary  that  the  addressee  was  a beneficiary  in  the  con- 
tracts to  transmit  and  deliver.— Telegraph  Co.  v.  Randles,  34  S.  W.  447. 

[d]  (Tex.  Sup.  1896)  In  an  action  against  a telegraph  company  to  recover  dam- 
ages for  a failure  to  deliver  to  plaintiff  a message  announcing  the  illness  of  her 
brother  until  after  the  latter’s  death,  by  rea.son  of  which  she  was  prevented  from 
seeing  him  alive,  and  suffered  great  mental  distress,  proof  of  statements  made 
by  the  brother  shortly  liefore  ills  death,  and  communicated  to  plaintiff  after- 
warils.  tending  to  show  that  he  wislied  very  much  to  see  plaintiff,  is  not  ad- 
mls.s!ible  to  show  the  increased  distress  caused  plaintiff  thereby. — ^Telegraph  Co. 
V.  Stiles,  34  S.  W.  438. 

4.  KnoicUdge  of  purpose  and  importance  of  message. 

[a]  (Ind.  App.  1897)  A telegram:  “Cannot  come  to-day.  Will  come  to-mor- 
row,’’— did  not  advise  the  company  that  a failure  to  deliver  it  would  cause  men- 
tal distress  so  as  to  authorize  a recovery  therefor.— Telegraph  Co.  v.  Bryant,  46 
N.  E.  358,  17  Ind.  App.  70. 

lb]  (N.  C.  18!>5)  Wiiere  a telegraph  company  negligently  falls  to  deliver  a 
mp.ssage,  the  nature  of  which  at>pears  on  its  face,  plaintiff  can  recover  for  mental 
angui.sli  caused  thereby,— Sherrill  v.  Telegraph  Co.,  21  S.  E.  429,  116  N.  C.  655. 

|c]  (Tex.  Civ.  App.  18!>T))  A telegram  announcing  that  "Father  died  last  night,’’ 
and  asking  the  addressee  if  he  had  any  wislies  as  to  the  funeral,  is  notice  to 
the  company  of  tlie  relationship  existing  between  the  (Mirties  named  in  tlie 
message,  and  that  tlie  adilressee  would  probably  desire  to  attend  his  father’s 
funenil.— Telegraph  Co.  v.  Smith,  33  S.  W.  742. 

[d]  (Tex,  Civ.  App.  18H5)  The  sender  of  a message  addressed  to  plaintiff  told 
the  operator  to  forward  it  quickly,  ns  it  was  to  the  son-in-law  and  daughter  of 
one  S.,  who  was  very  sick.  JhM,  that  stich  notice  was  sufficient  to  charge  the 
company  with  knowledge  of  the  beneficial  interest  of  plaintiff’s  wife,  and  entitle 
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him  to  recover  for  mental  anguish  suffered  by  her  through  dday  in  the  delivery 
of  the  message.- -Telegraph  Co.  v.  Russell,  31  S.  W.  698. 

[e]  (Tex.  Civ.  App.  18UG)  Through  the  failure  of  a telegraph  comiiany  to  de- 
liver a message,  a son  was  prevented  from  vi.sltlng  his  dying  stepfather.  fIrl<K 
that  the  company  was  not  liable  to  the  son,  unless  it  had  notice*  of  the  tender 
and  affectionate  relations  existing  between  the  parties.— Telegraph  Co.  v.  Gar- 
rett, 34  S.  W.  640. 

ff]  (Tex.  Civ.  ,\pp.  1S06)  Evidence  that  the  sender  of  a telegram  told  the  oper- 
ator that  a i>erson  deceased  was  a son-in-law  of  plaintiff,  to  whom  the  message 
was  addressed,  and  that  plaintiff  would  attend  the  funeral  if  she  received  the 
message  in  time,  docs  not  charge  the  telegraph  company  with  notice  of  special 
affectionate  relations  existing  between  d«'eeas(*<i  and  plaintiff,  so  as  to  authorize 
the  recovery  of  damages  for  mental  anguish  in  an  acthui  fur  delay  in  delivery.— 
Telegraph  Co.  v.  Gibson,  30  S.  W.  108. 

[g]  (Tex.  Civ.  App.  1807)  Whore  n telegram  to  the  father  of  a dying  child 
simply  states:  “SSnsiin  worse.  Come.”— the  father,  who,  lie;iring  of  the  death  of 
the  child  from  another  source,  is  enabled  to  attend  her  funeral,  but.  owing  to 
the  negligent  failure  of  the  telegraph  company  to  proini)tly  deliver  the  message. 
Is  unable  to  have  liis  wife  and  daugliter  attend,  cannot  recover  from  tlie  tek^- 
graph  company  damages  for  his  Increased  mental  suffering  arising  therefrom, 
where  the  company  did  not  know  of  the  existence  of  the  wife  and  daughter,  or 
that  the  message  was  Intended  to  notify  them  of  the  Illness  of  tlie  child.— Rail- 
way Co.  v.  Seals.  41  S.  W.  841. 

[hi  (Tex,  Sup.  1807)  Plnlutlff  sent  the  following  telegram  to  her  daughter,  an- 
nouncing the  sickness  of  her  stepfather:  *‘L.  is  very  sick.  Come  home  at  once.” 
On  account  of  the  negligent  delay  of  the  telegraph  company  in  delivering  the 
message.  L,  was  dead  and  buried  before  the  datighter  could  reacli  her  mother. 
flrhK  tliat  the  mo.s.sage  w'as  not  sufficient  to  put  the  telegrnpli  company  on  notice 
that  it  was  intended  as  a summons  to  the  daughter  to  attend  the  mother  in  her 
distress,  and  the  mother  could  not  recover  for  mental  anguish  caused  thereby.— 
Telegraph  Co.  v.  Luck,  41  S.  W.  460. 

IV.  Excessive  Damages. 

fa]  (Ala.  1807)  Where  the  facts  authorize  punitive  damages  for  failure  of  a 
telegraph  company  to  promptly  deliver  to  plaintiff  a message  announcing  his 
mothei^s  death,  thereby  preventing  his  attendance  at  her  funeral,  a Judgment  for 
$l.f»00  is  not  excessive.- Telegraph  Co.  v.  Seed,  South.  474. 

[b]  (Ind.  App.  1805)  A verdict  for  $500  for  mental  anguish,  caused  by  the 
failure  to  deliver  a mes.sage  notifying  plaintiff’s  daughter  of  the  death  of  her 
brother,  Is  not  excessive.— Telegraph  Co.  v.  Stratemeier,  30  N.  E.  5iT7,  11  Ind. 
App.  601. 

fc]  (Ind.  App.  1896)  In  an  action  against  a telegraph  company  for  failure  to 
deliver  a message,  whereby  plaintiff  was  prevented  from  l>oing  present  at  his 
brother's  burial,  the  Jury  found  that  plaintiff  had  suffered  $2L*r»  damages  on 
account  of  mental  anguish,  and  that  he  expended  on  a trip  to  the  place  where 
his  brother  died  “the  sum  of  $75,  to  his  great  damage  In  the  sum  of  $100,”  and 
assessed  the  entire  damages  at  $400.  that,  tlicre  being  nothing  to  show 

what  the  sura  of  $1(K)  was  for,  the  verdict  was  excessive,  at  least  to  that  amount. 
—Telegraph  Co.  v,  Cain,  42  N.  E.  6."i6. 

[d]  (Xev.  1807)  A verdict  of  $1,250  for  the  nondelivery  of  a telegram  reqiu*st- 
Ing  a railroad  ticket,  by  reason  whereof  plaintiff  was  obliged  to  proceed  on  foot 
or  steal  a ride  on  the  trains  from  Grand  .Junction.  Colo.,  to  Lfovelock,  Nev.,  was 
exf-i‘ssive.— Barnes  v.  Telegraph  Co.,  50  I’ac,  438. 

[ej  (N.  Y.  Sup.  1806)  A message  notifying  plaintiff  of  the  death  of  her  brotlior 
was  delayed  four  days,  and  In  the  meantime  decejised  was  burled.  Plaintiff,  who 
was  expecting  news  of  him.  In  order  to  go  where  he  was.  and.  if  he  died,  re- 
move his  remains  to  New  York,  fell  111  in  consequence  of  tlie  delay.  //r/-7,  that 
a verdict  of  $125  was  not  excessive.— Curtin  v.  Telegraph  Co.,  38  N.  Y.  Supp. 
58,  16  Misc.  Rep.  347. 

[fj  (Teiin,  Sup.  1806)  A verdict  for  $500  for  failure  to  deliver  a telegram  an- 
nouncing tlie  serious  Illness  of  plaintiff’s  son  in  another  state  Is  excessive,  wli(>ie 
plaintiff  did  not  leave  for  said  state  for  two  days  after  being  notified  of  said 
28  C.C.A.— 6 
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illness,  and,  If  he  had  started  at  once,  he  would  have  reached  hLs  destination  be- 
fore his  son  died.— Tele^aph  Co.  v.  Mellon,  .'13  S.  W.  725,  Ob  Tcnn.  Ob. 

fg]  (Tenn.  Sup.  ISiKb  A verdict  for  $T>(X)  for  mental  anguish  sufTered  by  rea- 
son of  delay  in  delivering  a nie.s.sage  summoning  a minister  to  plaintiff’s  sic-k 
daughter,  who  died  before  lie  arrived,  will  not  l>e  set  aside  as  excessive.— Tele- 
graph Co.  V.  Robinson.  .*17  S.  W.  54.'),  07  Tenn.  G38,  and  34  L.  R.  A.  431. 

fli]  (Tex.  Civ.  App.  1805)  Owing  to  delay  in  the  delivery  of  a message,  plain- 
tiff was  prevented  from  being  with  his  wife  during  childbirth.  The  wifi?  w.as 
greatly  disturbetl  by  his  absence,  and  his  presence  would  have  reassured  her. 
and  saved  her  both  mental  and  physical  suffering.  UdfK,  that  a verdict  of  $000 
was  not  excessive.— Telegraph  Co.  v.  Burrow,  30  S.  W.  378,  10  Tex.  Civ.  App. 
122. 

[i]  (Tex.  Civ.  App.  1805)  Damages  to  the  amount  of  $450  for  failm*e  to  deliver 
a telegram  announcing  the  death  of  plaintiff’s  child  are  not  excessive.— Teli*- 
graph  Co.  v.  Guest,  33  S.  W.  281. 

[j]  (Te.x.  Civ.  App.  1805)  A verdict  for  $1,500.25  is  not  excessive,  as  damages 
in  an  action  against  a telegraph  company  for  failure  to  deliver  a telegram, 
where  it  appears  that  plaintiff’s  child,  which  was  very  sick,  was  deprived  of  the 
services  of  the  family  physician  altogether,  and  other  medical  attention  for  over  a 
day,  and  that  the  child  shortly  afterwai’ds  died.— Telegraph  Co.  v.  Russell,  33  S. 
W.  708,  12  Tex.  Civ.  App.  82. 

[k]  (Tex.  Civ.  App.  1807)  Four  hundred  dollars  is  not  excessive  damages 
against  a telegraph  company  which  has  prevented  plaintiff  from  attending  the 
burial  of  his  brother  by  failure  to  promptly  transmit  and  deliver  a message.— 
Telegraph  Co.  v.  Johnson,  41  S.  W.  3b7. 


(83  Fed.  738.) 

STEARINS  V.  LAWRENCE. 

(Circuit  Court  of  Appeals,  Sixth  Circu;u  December  7,  1897.) 

No.  523. 

1.  Res  Judicata — Finding  op  Fact— Conclusiveness  ueiwebn  uo-Depend- 

AXTS. 

A tinding  made  in  an  action  against  a liank  and  Its  president  that  the 
president  purcha.«cd  cert.iin  notes  for  the  bank  with  knowledge  of  a condi- 
tion on  which  they  were  given  is  conclusive  of  such  fact  in  a suit  brought 
by  a receiver  sulisetiueiUly  ajipointed  for  the  bank  to  charge  the  president 
with  losses  resulting  from  his  negligent  management. 

2.  Same— Kvidknck  as  to  Questions  Adjudicated- Opinion  op  Court. 

Under  the  provision  of  the  constitution  of  Michigan  (article  6.  § 10)  requir- 
ing the  decisions  of  the  supreme  court  to  be  in  writing,  signed  by  the 
judge.s,  and  iiled  in  the  clerk’s  otflee,  the  opinion  of  that  court,  so  filed  in 
a case,  is  competent  evidence  of  the  questions  adjudicated  therein,  in  a sub- 
sequent action  wherein  the  dwislon  is  .sought  to  be  used  as  an  estoppel. 

8.  Banks— Liability  ok  Officer  for  Mismanage.ment— Negligence. 

The  purchase  of  a note  by  the  president  and  managing  officer  of  a bank, 
for  which  he  paid  from  it.s  funds  over  $20,000,  witn  knowledge  that  it  was 
burdened  with  a guaranty  made  by  the  payee,  whU-h  might  defeat  its  col- 
lection, is  .such  negligence  ns  renders  him  liable  to  account  to  the  bank  or  its 
creditors  for  any  loss  which  resulted. 

4.  Same— Mf.asure  ok  Recovery. 

Wlierit  the  president  of  a bank  negligently  purchased  a note,  subject  to  a 
condition  which  defeated  its  collection,  the  bank  la  entitled  to  recover  from 
him.  as  a part  of  the  loss  resulting,  the  expense  of  an  unsuccessful  defense 
made  by  him  for  the  bank  to  an  action  brought  by  the  maker  of  the  note  to 
enforce  the  condition. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Mii  higan. 
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Bill  bj  Jolin  S.  Lawrence,  receiver  of  the  Northern  National  Bank 
of  Big  Bapids,  against  George  F.  Stearns.  From  a decree  for  com- 
plainant, defendant  appeals. 

The  defendant  in  error,  as  re<‘elver  of  the  Northern  National  Bank,  of  Bip 
ItapkLs.  Mieti.,  broiipiit  tliis  suit  hy  hill  in  the  court  below  to  recover  from  the 
appellant  danaipes  for  alleped  breach  of  triLst  ami  uepllpcuoe  on  his  part  while 
the  active  manapinp  ofllcer  and  president  of  that  Iwiik.  The  original  capital 
stock  of  the  bank  was  llxed  at  the  sum  of  $150.<Xkt,  but  was  sul>se(juently 
re<luoed,  under  the  direction  of  the  comptroller,  to  .'fKMJ.iXMJ.  llie  bank  having 
failed  and  closed  its  <loors  to  business,  the  api>ellee  was,  on  the  5th  of  August. 
18113,  appointed  re<*eiver  of  the  bank  by  the  <*omt)iroller  of  the  currency,  and 
entered  upon  the  discharge  of  his  duties  us  such  receiver.  The  case  as  stated 
In  tlte  bill  is  as  follows: 

The  appellant  was  president  of  the  bank  from  its  organization  to  about  the 
3d  of  August,  181)1,  and  La  Fora  S.  Baker,  his  nephew,  was  cashier  from  the 
organizjition  of  the  bank  to  Jauuary,  1887  After  Baker  ceased  to  be  cashier, 
the  entire  control  and  management  of  the  bank  was  in  the  liands  of  the  presi- 
dent. exercising  thereafter  practically  the  ix)wers  previously  exercised  by  both 
ottic*ers.  On  the  22d  of  .Tanuary,  1888,  ilte  bank  held  paper  made  by  Baker, 
and  indorsed  by  the  Baker  Lumber  Company,  to  the  amount  of  $1."»,000.  and 
paper  to  the  same  amount  made  by  the  Raker  Lumber  Company,  and  Indorsed 
by  Baker.  It  was  cliarged  tlmt  the  Baker  Lumber  Company  was  organized 
for  the  purpose  of  carrying  on  Baker’s  business,  and  to  be  used  merely  as  a 
cover  under  which  to  obtain  loans  from  the  bank  in  excess  of  the  amount  per- 
mitted by  law.  Baker  owned  all  the  stock  in  the  Baker  Lumber  Coinimny,  ex- 
cept a nominal  amount,  say  one  or  two  slures.  it  is  charged  that  Steams 
knew  all  of  these  facts,  and  tliat  the  corporation  had  bei-n  organized  merely 
for  the  pur|K)se  of  obtaining  a loan  in  excess  of  the  amount  allowed  by  law, 
and  that,  with  knowledge  of  such  facts,  he  made  the  loan  above  stateil,  making 
In  the  aggregate  $30,tXK).  On  the  22d  of  March,  1880,  Baker  sold  to  Anders<in 
and  Gritfln  certain  pine  lands  for  tlie  sum  of  $.5(Mj00.— :?.5.(HK)  in  cash  paid 
down,  and  the  note  to  Anderson  & Giitfin  taken  for  the  remainder.  $45.00tt. 
payable  at  two  years,  with  Interest  at  7 per  cent.  This  note  was  secured  by 
a mortgage  upon  the  property  sold,  and  Bakei  at  the  sjjme  time  gave  to  .\nder- 
son  & Grithn  a written  guaranty  that  the  lands,  together  with  some  »»thcr  logs 
mentionetl.  would  ])roduce  l.‘UKK).0(Kt  feet  of  pine  luml>or,  and  agreeing  to  re- 
fiMtd.  at  the  rate  of  $3.50  per  M..  for  any  number  of  feet  short  of  that  amount. 
'I  lu*  bill  further  charge<l  that  the  defendant,  Stearns,  hail  full  knowledge  of 
all  of  the  imrtlculars  of  this  entire  transaction,  incliullng  the  guaranty  against 
shortage  or  deticlency.  On  the  0th  of  Fcl)ruary.  1SS7,  Baker  transbuTcd  tlie 
note  and  mortg.ago  to  Palmer  & Brown,  ns  security  for  a loan  of  .$2<MKnt,  which 
they  had  made  to  him,  upon  his  note  indorsed  hy  Stt^arns.  Anderson  GritHn 
made  payments  upui  the  note  and  mortgsige  to  Palmer  & Brown,  so  tlmt  .lan- 
uary  22,  1888,  there  remained  a Imlance  due  Lo  P.almer  & Brown  of  $1..50S.5c». 
leaving  still  due  at  that  time,  on  the-  Anderson  He  Griffin  note,  a balance  of 
$23,089.12.  On  the  3d  of  August,  1887.  .Stearns.  a(‘*ing  for  the  bank,  pursuant 
to  an  understanding  with  Baker,  bought  the  And«‘rson  & Griffin  note  and  mort- 
gage from  Palmer  & Brown,  the  transaction  Ixdng  clo.scd  tlie  22d  of  .January. 
1888,  on  which  date  Stearms,  acting  for  the  bank,  imia  the  balance  due  Palmer 
& Brown  of  $4,508.50.  thl.s  being  the  balance  on  tlie  note  of  Riker,  indorsed  by 
Stearns.  Stearns  took  the  assignment  of  the  note  and  mortg.age  to  hhnself.  and 
at  once  transferrcii  the  same  to  the  bank  In  imymeiit  of  tin*  note  of  the  Riker 
Lumber  Company,  indorsed  by  Baker,  of  $7,500,  and  two  notes  of  $5.0(M)  each, 
made  by  Baker,  Indorsed  by  the  Baker  Lumber  Company,  these  iH-lng  imrts  of 
the  Indebtedness  of  the  lumber  company  and  Baker  to  the  bank,  previously 
referred  to.  The  notes  were  canceled  and  delivered  up,  and  the  Baker  laini- 
ber  Company  given  credit  upon  the  books  of  the  bank  for  the  sum  of  $1,080.50, 
this  being  the  balance  of  the  whole  sum  due  upon  the  Anderson  & Griffin  note. 
The  $1,0^.56  thus  placed  to  the  credit  of  the  Baker  Lumber  Comimny  was 
afterwards  checked  out.  It  was  further  charged  that  this  purcha.so  for  tlic 
bank  of  the  Anderson  & Griffin  note  and  mortgage  was  without  the  knowledge 
nf  the  directors  or  other  officers  of  the  bank,  and  that  Stearns  conducted  the 
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same  personally,  with  full  knowledpe  of  the  guaranty  made  by  Baker  against 
any  shortage  in  the  pine  lumber.  The  quantity  of  pine  on  the  lands  turned 
out  to  be  below  the  number  of  feet  guarantied  by  Baker,  and  bill  was  subse- 
quently filed  in  the  state  court  by  Anderson  & Grlffln  against  the  bunk,  Stearns, 
and  Bilker,  for  the  purpose  of  obtaining  an  abatement  or  credit  for  the  defi- 
ciency on  their  note  then  held  by  the  bank,  ami  charging  knowledge  on  the 
part  of  the  bank  of  the  rights  of  Auilei*son  & Grittin  iincler  the  contract.  Baker 
made  no  defense,  but  Sleanis,  who  was  charged  with  having  full  knowledge 
of  the  guaranty  when  he  purchased  the  note  and  mortgage  for  the  bank,  con- 
ducted the  defense  for  the  bank,  and  also  answered  for  liim.self.  In  l>oth  an- 
swers it  was  denied  that  Stearns  or  the  bank  had  knowledge  of  the  Baker 
guaranty  at  the  time  Stearns  purchaseil  the  note  and  mortgage  and  paid  Pal- 
mer & Brown.  On  final  hearing,  the  court  found  that  the  bank  and  Stearns 
did  in  fact  have  knowledge  of  the  guaranty,  and  decree  went  in  favor  of  the 
complainant.  The  bank  and  Stearns  both  appealed  to  the  supreme  court,  and 
the  decree  below,  with  a modification  not  affecting  the  present  discussion, 
was  affirmed.  57  N.  W.  SOS. 

• It  was  de<“roed  that,  ujx>u  tlie  payment  by  Auder‘Jon  & Griffin  to  the  bank 
of  tbe  amount  paid  by  It  to  Palmer  & Brown.  Anderson  & 'Grltfin  were  entitled 
to  have  tbe  note  canceled  and  tbe  mortgage  discharged,  it  being  found  that 
there  was  a deficiency  under  the  Bilker  guaranty  which  eiitltlevl  Anderson  & 
Griffin  to  a creilit  of  $19,250,— a sum  larger  than  the  amount  suffleleut  to  dis- 
charge the  balance  due  on  the  note  at  the  time  of  its  purchase  by  Stearns  for 
the  Imnk,  after  deducting  the  sum  paid  to  Palmer  & Brown,  as  to  which  sum 
It  was  held  that  the  bank  was  an  Innocent  holder.  In  this  way  the  entire  sum 
of  the  balance  on  the  Anderson  & Grittin  note  was  discharged,  and  this  sum. 
together  with  the  credit  checked  out  as  before  stated,  was  lost  to  tbe  bank. 

In  his  answer  In  this  case,  Stearns  practically  admits  all  the  allegations  of 
the  bill  except  the  charge  that  at  the  time  he  took  the  Anderson  & Grittin  note, 
and  surrendered  the  paper  of  Baker  and  the  Baker  Lumber  Company,  be  had 
any  knowledge  of  Baker’s  guaranty.  This  Is  the  only  material  thing  denied 
in  the  answer,  Stearns  further  setting  up  the  statute  of  limitations  In  bar  of 
the  suit.  Tlie  case  is  thus  stated  with  reference  to  the  substance  and  effect 
of  tbe  evidence,  and  such  conclusions  on  the  facts  as  the  evidence  taken  as  a 
whole  fully  warrants.  It  is  not  regarded  as  necessary  or  serviceable  to  refer 
to  the  proof  in  detail.  The  case  was  disposed  of  by  the  circuit  court  in  a writ- 
ten opinion,  with  a full  discussion  of  the  faers  and  citation  of  authorities.  The 
opinion  Is  now  published  in  Liiwrcnee  v.  Steams,  79  Fed.  S78.  Decree  was 
rendered  against  appellant  for  $28.95S.8GL  the  damages  sustained  by  the  bank 
in  coiisiMiuence  of  the  purchase  of  the  Anderson  & Griffin  note,  from  which 
decree  Stearns  appealed,  and  has  assigned  error. 

Albert  Crane,  Mark  Norris,  and  Frederick  W.  Stevens,  for  appel- 
laut. 

Niram  A.  Fletcher  and  George  P.  Wanty,  for  appellee. 

Before  TAFT  and  LUIITON,  Ciixuit  Judges,  and  CLAJRK,  District 
Judge. 

CT.ARK,  District  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  discussion  of  the  case  at  bar  in  this  court  has  not  taken  so 
wide  a range  as  it  apparently  did  in  tlu  court  below.  In  the  brief 
and  argument  in  this  court,  counsel  for  appellant  have  urged  two 
princi[)al  objections  as  grounds  for  reversal:  (1)  It  is  insisted  that 

the  ju'oof  does  not  sustain  the  charge  that  appellant,  Stearns,  at 
the  time  the  Anderson  <Sc  Grinin  note  was  taken,  and  other  paper 
of  the  bank  surrendered,  had  knowledge  of  (he  existence  of  the  Bakm* 
guaranty,  on  account  of  wliiili  the  balance  of  this  note  was  subse- 
quently lost  to  the  bank;  and  (2)  the  statute  of  limitation  is  relied 
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on.  This  second  defense  was  briefly  disposed  of  by  the  court  below 
by  stating  that  all  knowledge  of  the  real  facts  of  this  transaction 
was  concealed  by  Stearns  from  the  bank  until  a tiuie  clearly  short 
of  the  time  prescribed  by  the  statute  of  limitation,  which  has  been 
suggested  as  applicable  to  the  case. 

The  precise  language  in  which  the  appellant  undertakes  to  avail 
himself  of  the  statute  of  limitatipn,  as  stated  in  the  answer,  is  this: 

“And  this  defendant  avers  that  If  said  transaction  was  a violation  of  sections 
5137  and  .j^OO  of  the  Kevised  Statutes  of  the  I'nited  Stales,  which  this  defend- 
ant does  not  admit,  but  expressly  denies,  then  that  all  right  of  action  for  such 
violation,  if  any  exists,  has  been  and  is  barred  by  the  statute  of  limitations.’’ 

In  regard  to  this  point,  counsel  in  the  brief  say: 

“This  suit  is  for  the  statutory  penalty,  and  therefore  is  barred  by  the  United 
States  statute  of  limitations.  Rev.  St.  § 1047.  No  suit  • • • for  any  pen- 

alty or  forfeiture,  pecuniary  or  otherwise,  accruing  under  the  Iaw.s  of  the 
United  States,  shall  be  maintained,  unle.Hs  the  same  is  commenced  withiu  five 
years  from  the  time  when  the  penalty  or  forfeiture  accrued.” 

It  is  obvious  without  further  statement  that  the  supposed  appli- 
cation of  the  statute  of  limitation  to  this  ease  grows  out  of  a total 
misconception  of  the  character  of  the  suit  and  the  ground  on  which 
it  proceeds.  This  suit  is  in  no  sense  a suit  for  a penalty  or  forfei- 
ture for  the  violation  of  any  of  the  acts  of  congress  in  relation  to 
banking  associations,  but  is  a suit  to  recover  damages  for  the  injury 
to  the  bank  and  its  creditors  from  the  negligence  and  bad  faith 
of  its  managing  officer,  occupying  a trust  relation  to  the  stockholders 
and  to  the  assets  in  his  hands  for  management  belonging  to  the  bank. 
We  dismiss  this  point,  therefore,  with  the  simple  aniioimcemeiit  that 
the  statute  of  limitatiou  relied  on  has  no  place  whatever  in,  or  ai»pli- 
ration  to,  the  facts  of  this  case.  It  is  true  that  in  Uie  bill  there  is  an 
allegation  that  the  liaker  Lumber  Company  was  formed  frainlulently 
for  the  purpose  of  enabling  Baker  to  obtain  a loan  at  the  bank  in 
excess  of  the  limit  prescriluMl  by  statute,  but  the  suit  was  uot  i)ie{li- 
cated  on  this  fact,  and  such  fact  was  alleged  merely  as  a circumstance 
throwing  light  on  the  transaction  actually  involved.  As  was  pro]»- 
erly  observed  by  the  court  below:  “This  is  not  the  gravamen  of  the 
charge,  but  it  casts  some  light  upon  his  suhsccpient  proceedings.” 

In  regard  to  the  other  defense,  it  will  more  narrowly  draw  the 
exact  limits  of  the  question  to  state  that  the  bill  alleges  that  the 
transaction  resulting  in  the  purchase  of  the  Anderson  & GriQin  uole 
was  conducted  by  Siearns  personally  without  the  knowledge  of  any 
i»ther  director  or  oftieer  of  the  bank.  The  testimonv  clearlv  shows 
this  is  so,  and  Btearus  admits  that  he  conduet<‘d  the  transm  i ion 
throughout.  There  is  not  a .sugg(*stion  in  the  pleadings  or  proof  that 
iiuy  other  oflieer  of  the  bank  had  anything  whatever  to  do  with  it 
or  any  notice  or  knowledge  of  it. 

A part  of  the  evidence  on  which  the  case  was  heard  in  the  court 
below  consisted  of  portions  of  the  printed  record  in  the  cas«*  of 
Anderson  & Griffin  against  the  Northern  National  Bank,  of  Big 
Rapids,  Mich.,  and  Siearns,  in  the  state  court,  which  resulted  in  a 
- decree  caueeliug  the  Anderson  & Griffin  note,  including  the  bill  and 
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answer  of  the  bank  and  Steams,  the  decree  of  the  state  circuit  court, 
and  the  decree  of  the  state  supreme  court,  affirming  the  decree  of  the 
circuit  court.  Both  of  these  decrees  were  prepared,  and  stated  the 
n*sult  in  general  terms,  without  distinctly  showing  the  specitic  facts 
found  by  the  courts,  and  on  which  the  judgments  rested.  The  de- 
cree of  the  state  circuit  court  adjudged  that  the  bank  and  Stearns 
both  had  full  and  complete  notice  and  knowledge  of  the  written  agree- 
ment and  guaranty  of  Baker,  and  the  right  of  the  complainants  to  a 
rebate  from  the  principal  sum  name<l  in  the  note  and  mortgage  on 
account  of  the  shortage  in  the  pine  lumber,  and  that,  having  such 
knowledge,  they  were  not  holdoi's  in  good  faith.  In  the  decrw  of 
the  supreme  court  the  same  facts  were  found,  wdth  the  further  find- 
ing that  the  defendants  below%  tlie  bank  and  Steams,  had  notice  of 
the  fact  that  the  deficiency  existed  at  the  time  the  bank  acquired  the 
note  and  mortgage.  The  complainant  introduced  no  parol  testimony 
to  show’  the  precise  facts  found,  and  on  w hich  the  judgments  of  those 
courts  were  actually  pronounced;  and  the  argument  now  is  that  the 
complainant  has  failed  to  make  out  a case,  because  it  is  consistent 
with  these  decre<^s  to  say  that  the  bank  obtained  knowledge  other- 
wise than  through  Stearns  and  through  Stearns  only.  In  other 

w^ords,  the  decrees  do  not  distinctly  show  that  thev  were  based  on 

••  • 

the  finding  that  the  bank  w’as  affected  with  know  ledge,  and  its  right 
defeated  through  Stearns  and  his  knowledge  only.  In  support  of 
this  position,  the  insistence  is  that  this  court  is  limited  to  the  plead- 
ings and  the  final  decrees  pronounced,  which  constitute  part  of  the 
r(*cord,  and  that  the  court  may  not  look  to  the  opinion  of  the  supreme 
cemrt  of  Michigan  for  the  purpose  of  determining  the  facts  passed 
upon  in  the  case.  It  is  conc(*de<l.  or  at  least  not  controverted,  that, 
if  the  court  may  look  to  the  opinion  of  the  suprenn*  court  of  Michi- 
gan, it  discloses  distinctly  that  the  decree  of  that  court  was  based 
upon  the  proposition  that  the  bank  had  know  ledge  of  the  Baker  guar- 
anty by  reason  of  the  knowledge  of  its  president  and  managing 
officer,  Stearns,  and  Stearns  only.  The  opinion  ch^arly  shows  that 
this  fact  was  distinctly  passc'd  upon,  and.  if  this  question  of  fact  was 
considered  and  settled  in  that  case,  the  dc^ert^*  is.  as  to  such  fact, 
conclusive,  although  Stearns  and  the  bank  were  both  defendants. 
Wilson's  Exh*  v.  Deen,  121  U.  S.  52.5.  7 Stip.  ( ’t.  1004 ; Louis  v.  Brown 
Tp.,  100  U.  S.  IG.*!.  Sup.  Ct.  92;  Corcoran  v.  Canal  Go.,  04  U.  S.  741; 
Southern  Pac.  R.  Co.  v.  U.  S..  KiS  U.  S.  18,  18  Sup.  Ct.  18.  Stearns 
having  been  noti(u‘d  by  service  of  process,  and  Ixdng  directly  inter- 
ested in  the  subject-matter  of  that  litigation,  and  having  actually 
controlled  the  proc(*euings  for  the  defense,  the  cas(‘  falls  within  the 
doctrine  of  Robbins  v.  Chicago  City,  4 Wall.  G57 : Chicago  Citv  v. 
Robbins,  2 Black.  418;  Railway  Co.  v.  Twiss,  :t,5  Neb.  271,  272.  .5.3 
N.  W.  7G;  Parr  v.  Stale,  71  Md.  2.3G,  17  All.  1020;  Drennan  v.  Bunn. 
124  111.  17G,  IG  N.  E.  100;  Western  & A.  R.  R.  v.  City  of  Atlanta,  74 
(la.  777;  Davis  v.  Smith.  70  Me.  3,57,  10  Atl.  .5.5,  and  cases  cited.  We 
are  not  to  be  understood  as  extending  the  rule  beyond  the  principle 
of  tin*  Robbins  (^ase.  From  a comparison  of  the  Robbins  Case  and 
its  facts  with  Minnesota  Co.  v.  Chamberlain,  3 Wall.  704,  relied  on 
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by  appellant,  it  will  clearly  appear  that  the  former  ca«e  controls 
the  one  at  bar,  ami  that  the  latter  case  and  others  cited  are  not  ap- 
plicable. 

It  is  not  necessary  or  practically  useful  here  to  consider  the  dis- 
tinction betw^een  a former  adjudication  of  the  same  fact  when  spe- 
cially pleadwl  as  an  estoppel  and  when  admitted  in  evidence,  the 
conclusive  effect  being  the  same.  The  question  is,  then,  presented 
whether  the  written  opinion  of  that  court  filed  in  the  case  consti- 
tutes a part  of  the  record,  or  whether,  regardless  of  the  question 
whether  it  is  technically  a part  of  the  record,  the  opinion  may  be 
examined  for  the  purpose  of  determining  the  points  adjudged,  in 
order  to  give  effect  to  the  judgment  of  the  court  as  an  estoppel 
on  the  parties,  so  far  as  the  same  issue  now  involved  was  passed  upon 
in  that  case.  In  regard  to  this  (|U(‘stion,  we  do  not  think  there  is  tiny 
very  serious  difliculty.  The  constitution  of  the  state  of  ^lichigan 
(section  10,  art.  G)  declares  that  “the  decisions  of  the  supreme  court 
shall  be  in  writing,  signed  by  the  judges  concurring  therein.  Any 
judge  dissenting  therefrom  shall  give  the  reasons  of  such  dissent 
in  writing,  under  his  signature.  All  such  opinions  shall  be  filed  in 
the  office  of  the  clerk  of  the  sujireme  court.”  We  remark  that  if  the 
opinion  thus  filed,  as  required  by  the  constitution  of  the  state,  may 
not  be  examined  for  the  ptirpose  of  d(*tennining  the  real  points 
passed  upon  in  the  case,  so  as  to  give  full  effect  to  the  judgment  as 
res  adjudicata,  it  is  difficult  to  understand  the  full  purpose  or  mo- 
tive in  making  the  constitutional  requirement  that  the  opinion  shall 
be  filed  in  the  cause,  and  preserved.  The  circuit  court  concluded 
that  there  could  be  no  higher  or  better  evidence  of  what  w^as  decide<l 
than  the  WTitten  opinion  itself,  upon  wdiich  the  formal  decree  w'as 
based,  and  in  this  view'  w’e  concur. 

In  support  of  the  right  and  duty  of  the  court  to  examine  that  opin- 
ion for  the  i)urpose  of  ascertaining  the  point  actually  decided,  cases 
wifi  be  found  referred  to  by  the  circuit  judge.  In  the  examination 
of  tliis  question,  the  distinction  between  the  different  cases  must 
always  1^  closely  observed,  growing  out  of  the  purpose  for  w’hich 
it  was  sought  to  treat  the  opinion  as  part  of  the  record,  and  depend- 
ing, further,  upon  whether  the  opinion  offered  is  one  of  a court  of 
last  resort,  filed  as  required  by  law.  For  illustration,  the  question 
may  arise  as  to  w^hat  constitntes  a part  of  the  record  on  w’Ht  of 
error  to  a judgment  at  law  or  on  a])peal  from  a decree  in  chancery. 
The  question  may  again  be  presented  in  a case  where  the  judgment 
is  relied  on  as  an  estoppel,  as  in  the  case  at  bar,  or  on  w rit  of  error 
from  the  supreme  court  of  the  United  States  to  the  court  of  highest 
authority  in  a state,  in  which  that  court  must  examine  the  record 
for  the  purpose  of  determining  whether  or  not  such  question  was 
presented  and  decided  as  authorizes  that  court  to  review  the  judg- 
ment of  the  court  of  highest  authority  in  the  state.  Whether  or 
not  attention  to  these  different  phases  of  the  question  would  mak(?  it 
I>ossible  to  reconcile  the  cases,  and  explain  the  apparent  conflict  of 
opinion  upon  the  admissibility  of  the  wu-itten  opinion  of  a court  as 
evidence  to  identify  the  question  decided,  we  will  not  now  stop  to 
inquire. 


Digitized  by  Gcogk 


72 


28  C.  C.  A.  REPORTS. 


In  Corcoran  v.  Canal  Co.,  94  U.  8.  741,  the  opinion  of  the  court 
of  appeals  of  Maryland  was  made  an  exhibit  for  the  purpose  of 
identifying  the  point  de<‘ided  in  a former  suit,  and  to  give  effect  to 
the  judgment  in  that  suit  as  an  estoppel.  It  was  held  that  the  par- 
ties were  bound  by  the  decree  in  that  case,  and  the  opinion  of  the 
court  of  appeals  of  Maryland  was  examined  for  the  purpose  of  deter- 
mining the  issue  pass^  upon.  The  court,  having  referred  to  the 
opinion,  said: 

“The  opluion  of  the  court  of  appeals  of  Mni-yland,  found  In  the  record  as 
an  exhibit,  and  reported  In  32  Md.  501,  while  conceding  the  general  rule  that 
where  the  annual  or  semiannual  Interest  on  a bond  is  represented  by  a distinct 
coupon,  capable  of  separation  and  removal  from  the  main  Instrument,  it  bears 
Interest  from  its  maturity,  if  unpaid,  holds  that,  under  the  special  statute  of 
Mar^'land  authorizing  the  pledge  by  the  canal  company  of  its  revenues  for  the 
payment  of  these  preferred  bonds  and  interest,  and  waiving  her  own  existing 
priority  of  claim  on  these  revenues,  simple  interest  only  was  meant,  and  that, 
as  to  the  lien  on  those  revenues  and  tolls,  the  interest  on  the,  coupons  was  not 
included  In  the  lien.  The  opinion,  undoubtedly,  decided  the  very  point  in  con- 
troversy here.  It  is  said,  however,  that  this  is  only  an  opinion,  and  that,  un- 
less a judgment  or  decree  is  produced,  there  can  be  no  estoppel,  and  the  prin- 
ciple assorted  Is  undoubtedly  correct.  But,  In  a stipulation  signed  by  the  par- 
ties to  the  present  suit,  it  Is  agreed  ‘that  a decree  has  been  passed  by  the  cir- 
cuit court  of  Baltimore  city  making  distribution  of  the  net  revenues  of  said 
canal  company,  and  ordering  their  payments  from  time  to  time  as  the  same 
accrue.  In  conformity  with  the  said  opinion,’  Tlie  opinion  of  the  court,  then, 
by  virtue  of  that  decree,  has  become,  by  the  well-settled  principles  of  jurispru- 
dence, the  law  of  the  case  as  to  tlie  parties  who  are  bound  by  that  decree.” 

So,  too,  in  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  8.  690, 
15  Sup.  Ct.  736,  the  question  >vas  presented  how’  far  the  court  might 
look  to  the  written  opinion  to  explain  what  w’as  in  issue,  and  what 
w’as  determined  by  the  judgment  or  decree  relied  on  as  a bar  or  estop- 
pel. Mr.  Justice  Brewer,  speaking  for  the  court,  said: 

“It  is  said  that  the  statutes  of  Idaho  do  not  provide  for  findings  of  fact  In  a 
case  like  this,  and  that,  therefore,  the  recitals  in  such  fimlings  must  be  ignored. 
If  It  be  true  that  the  statuM's  of  Idaho  do  not  authorize  findings  of  fact.  It  is 
none  the  less  true  that  siicli  findings  are  a declaration  by  the  court  of  the  mat- 
ter it  determines.  Even  if  not  conclusive  as  against  all  testimony,  they  are 
certainly  very  persuasive  evidence  of  what  the  court  did  in  fact  decide.  In 
Lumber  Ck).  v.  Buchtel,  101  U.  S.  0.38,  the  judgment  relietl  upon  as  an  estoppel 
was  based  upon  the  finding  of  a referee,  and  it  w’as  said:  ‘This  finding,  having 
gone  into  the  judgment.  Is  conclusive  as  to  the  fact  found  in  all  subsequent  con- 
troversies between  the  parties  on  the  contract.  Every  defense  requiring  the 
negation  of  this  fact  is  met  and  overthrown  by  that  adjudication.’  In  Legrand 
V.  kixey’s  Adm’r,  83  Va.  802,  877,  3 S.  E.  804,  It  appeared  that  the  pleadings 
and  judgment  left  a doubt  as  to  the  precise  matter  decided.  Keference  to  an 
opinion  of  the  trial  court,  for  the  purpose  of  making  certain  that  w'hlch  other- 
wi.se  was  uncertain  was  approved.  We  quote  from  the  supreme  court  of  ap- 
peals: ‘In  the  case  at  bar,  the  trial  judge  filed  with  the  papers  in  the  cause 

his  reasons  for  his  decision,  which  the  decree  U.self  shows  was  done  for  the 
exi>re.ss  puii)ose  of  explaining  his  deci.siou.  This  Kfing  the  case,  the  opinion 
of  the  trial  judge  thus  referred  to  in  the  decree  becomes  a part  of  the  record,  and 
may  be  looked  to,  and  is  even  more  reliable  to  explain  in  doubtful  cases  wh.at 
was  In  issue  and  wdiat  was  determined  than  mere  extrinsic  evidence  to  tlie 
same  end.  We  do  not  mean  that  tlie  mere  opinion  of  the  trial  judge,  widch 
may  happen  to  be  in  writing,  and  copied  into  the  record,  constitutes  a iiart 
thereof;  but  we  do  say  that  where  the  decree  (as  in  this  case)  refers  to  the 
opinion  of  the  trial  judge  in  terms  that  make  it  clear  that  the  object  was  to 
refer  to  It  to  explain  what  was  determined,  and  the  reasons  tlierefor,  then  such 
ophfion  becomes  legitimately  a part  of  the  record,  and  must  be  looked  to,  to 
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explain  what  was  in  issue,  and  what  was  determined  by  the  Judgment  or  decree 
in  question.  See  Burton  v.  Mill,  78  Va.  468,  at  page  470.’  ” 

For  the  same  purpose,  the  opinions  of  the  courts  of  highest  author- 
ity have  been  examined  in  many  other  cases,  as  the  decisions  of  that 
court  show,  but  without  any  question  being  expressly  made  on  the 
right  or  duty  of  the  court  to  do  so.  It  must  certainly  be  regarded 
as  an  established  practice  in  that  court  to  refer  to  such  opinions  as 
evidence  of  the  issue,  and  the  points  determined,  in  the  case  of  a 
judgment  or  decree  stating  the  result  of  the  litigation  in  general 
terms  only. 

In  Miles  v.  Strong,  68  Conn.  273,  36  Atl.  55,  the  supreme  court  of 
Connecticut,  in  disposing  of  the  same  question,  said: 

“The  court  permitted  the  plaintiffs,  against  the  objection  of  the  defendants, 
to  read  to  It  from  the  opinion  of  this  court,  referred  to  in  the  finding  ‘as  bear- 
ing upon  the  Issues  in  the  case.’  One  of  the  Issues  was  whether  the  Judgment 
In  that  case  was  a bar  to  this  suit,  and  that  depended  on  the  further  fact 
whether  the  Judgment  In  question  had  settled  the  matters  In  litigation  in  the 
present  suit:  and,  to  ascertain  this,  the  court  below  clearly' might  have  read 
the  opinion  for  itself,  and  it  was  no  error  to  permit  the  plaintiffs  to  read  it  in 
the  manner  and  for  the  purpose  stated.’’ 

In  Strong  v.  Grant,  2 Mackey,  218,  this  precise  question  was  pre- 
sented to  the  supreme  court  of  Maryland  for  decision,  the  decree  in 
a former  suit  being  relied  on  as  res  judicata.  Mr.  Justice  Hackner, 
speaking  for  the  court,  said: 

“It  is  necessary,  before  proceeding  to  apply  the  tests  laid  down  by  this  rule 
to  the  matter  before  us,  to  consider  a preliminary  objection  Insisted  on  by  the 
appellant,  that  we  are  confined  to  the  written  record  in  the  proceeding  pleaded 
in  bar,  and  have  no  power  to  examine  the  opinion  of  the  supreme  court,  or 
resort  to  any  other  means  of  ascertaining  what  wa.s  the  matter  really  In  contro- 
versy In  the  equity  suit,  and  actually  settled  by  the  decree  relied  on.  In  ex- 
amining this  question  in  the  case  of  Cromwell  v.  County  of  Sac,  64  U.  S.  353, 
the  supreme  court  says:  ‘But.  where  the  second  action  between  the  same  par- 
ties Is  upon  a different  claim  or  demand,  the  judgment  in  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  in  issue  or  points  controverted  upon 
the  determination  of  which  the  finding  or  verdict  w'as  rendered.  In  all  cases, 
therefore,  where  It  Is  sought  to  apply  the  estoppel  of  a Judgment  rendered  upon 
one  cause  of  action  to  matters  arising  in  a suit  upon  a different  cause  of  action, 
the  inquiry  must  always  be  as  to  the  point  or  question  actually  litigated  and 
determined  In  the  original  action,  not  what  might  have  been  thus  litigated  and 
determined.  Only  upon  such  matters  is  the  Judgment  conclusive  in  another 
action.’  On  page  354,  the  Judge,  speaking  of  the  decision  In  Miles  v.  Caldwell, 

2 Wall.  35,  says:  , ‘The  court  held,  after  full  consideration,  where  the  form  of 
the  issue  was  so  vague  as  not  to  show  the  questions  of  fact  submitted  to  the 
Jurj',  it  was  competent  to  prove  by  parol  testimony  what  question  or  questions 
of  fact  were  thus  submitted  and  necessarily  passed  upon  by  them,’  etc.  In 
the  case  before  it,  the  court  w'as  considering  the  effect  and  .scope  of  its  previous 
decisions  in  a case  which  was  relied  upon  as  res  Judicata  In  the  cause  thus 
pending,  and  in  this  connection  it  .says,  on  page  3.5D:  ‘Keading  the  record  of 

the  lower  court  [in  the  fir.st  case]  by  the  opinion  and  Judgment  of  this  court, 
it  must  be  considered  that  the  matters  adjudgetl  in  that  case  were  tliese.’  etc. 
So,  in  Steam-Packet  Co.  v.  Sickles,  24  How.  344,  the  court  declared  that  ‘ex- 
trinsic evidence  would  be  admitted  to  prove  that  the  particular  question  was 
material,  and  was  in  fact  contesteil,  and  that  it  was  referred  to  the  decision 
of  the  Jury.’  See,  also,  Campbell  v.  Hankin,  69  U.  S.  263;  1 Greenl.  Ev.  § ."»;{2. 
In  the  light  of  these  authorities,  we  are  authorized  and  required  to  examine  the 
opinion  of  the  supreme  court  report eti  in  the  case  of  Grant  v.  Strong.  18  Wall. 
624,  with  a view  of  a.scertalning  w'hat  tliat  court  really  iutended  to  settle  by  its 
decision  reversing  the  decree  below.  And  from  that  examination  it  appears  * 
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to  be  too  plain  for  controversy  that  the  only  question  designed  to  be  passed 
upon  In  that  Judgment  was  whether  Strong  was  entitled  to  a mechanic’s  lien 
upon  Grant’s  real  estate  described  In  the  notice  filed  in  the  clerk’s  office.” 

As  the  court  points  out  further  on  in  the  same  opinion,  the  supreme 
court  of  the  United  States,  in  Phelps  v.  Harris,  101  U.  S.  370,  followed 
out  its  usual  practice  in  examining  and  citing  the  opinion  of  the 
supreme  court  of  Mississippi  for  the  purpose  of  showing  the  scope  and 
extent  of  the  decree  in  that  case,  and  the  point  really  intended  to  be 
settled  by  that  decision.  See,  also.  New  Orleans,  M.  & C.  R.  Co.  v. 
City  of  New  Orleans,  14  Fed.  373;  1 Freem.  Judgm.  § 273  ; 2 Black, 
Judgm.  § 630;  Satterlee  v.  Matthewson,  2 Pet.  410. 

We  hold,  therefore,  that  it  was  competent  for  the  court  to  examine, 
and  its  duty  to  examine,  the  opinion  of  the  supreme  court  of  Michigan 
for  the  purpose  of  determining  the  question  of  fact  really  settled  and 
intended  to  be  settled  by  the  decision  of  that  court.  It  is  needless  to 
state,  what  clearly  appears  from  what  has  been  siiid,  that  we  are  deal- 
ing with  the  case  w'here  a former  decree  is  relied  on  as  res  judicata, 
accompanied  with  the  opinion  filed  pursuant  to  the  requirements  of 
law  disclosing  the  issue  settled  by  the  decree.  It  may  be  remarked, 
further,  that  the  opinion  can  be  examined  for  the  purpose  only  of 
construing  a general  decree  and  giving  it  just  scope  and  effect,  and  not 
jfor  the  purpose  of  changing  or  modifying  the  decree. 

The  fact,  then,  being  established  that  the  appellant,  Stearns,  took 
the  transfer  of  the  Anderson  & Griffin  paper  with  full  knowledge  of 
the  Baker  guaranty,  appellant’s  counsel  further  insist  that  this  does 
not  establish  such  negligence  as  renders  the  appellant  liable  for  the 
loss  w'liich  resulted  to  the  bank.  The  contention  is  that  it  would  be 
necessary  to  further  show  that,  at  the  time  the  paper  was  transferred 
to  the  bank,  the  appellant  knew  there  was  a shortage  which  would 
defeat  the  collection  of  the  debt  in  whole  or  in  part  under  the  Baker 
guaranty.  The  decree  of  the  supreme  court  of  Michigan  expressly 
finds  that  a deficiency  existed  at  the  time  that  the  bank  and  Stearns 
acquired  the  note  and  mortgage,  and  that  they  had  notice  of  the  same, 
and,  as  that  court  further  s(*ttled  the  proposition  that  knowledge  on 
the  part  of  the  bank  was  acquired  through  St(*ams,  it  is  difficult  to  see 
on  what  ground  this  part  of  the  argument  can  be  rested.  The  fact 
of  knowledge  of  the  deficiency  was  not  only  decided,  but  this,  in  our 
opinion,  is  not  necessary  to  sustain  the  decree  of  the  circuit  court; 
for  when  the  app(*IIant,  as  the  managing  officer  of  the  bank,  took  the 
Anderson  & Griffin  note  with  knowledge  that  it  w^as  burdened  with 
the  guaranty  w hich  might  destroy  its  value  and  cause  loss  to  the  bank, 
it  was  such  negligence  as  clearly  rendered  him  liable  to  account  for 
any  loss  which  resulted.  In  his  position  of  managing  officer,  he  was 
required,  in  relation  to  the  stockholders  as  w^ell  as  the  creditors  of  the 
corporation,  to  exercise  good  faith  and  reasonable  care  and  judgment. 
We  are  at  a loss  to  see  on  w’hat  reasonable  ground  it  could  be  main- 
tained that  there  was  either  good  faith  or  good  judgment  in  purchas- 
ing with  the  assets  of  the  bank  paper  representing  so  large  a sum, 
affected  with  an  infirmity  liable,  if  not  certain,  to  destroy  its  value. 
As  trustee,  Stearns  was  under  a duty  of  fidelity  and  prudence  such 
* as  a careful  man  would  exercise  in  his  owm  affairs  of  like  magnitude 
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aud  importance.  He  is  presumed  to  contemplate  and  to  intend  the 
natural  consequences  of  his  acts.  Certainly,  in  the  exercise  of  reason- 
able caution  and  prudence,  it  must  have  been  foresc‘cn  that  a loss  on 
the  Anderson  & Griffin  note  was  not  only  liable,  but  likely,  to  result. 

In  Agnew  v.  U.  S.,  165  IT.  S.  53,  17  Sup.  Ct.  235,  the  court  below  had 
friven  an  instruction  in  the  following?  language: 

“The  law  prosiimos  that  every  man  intends  tljo  loKitininte  con.sequeiice  of  his 
own  acts.  Wrongful  acts  knowingly  or  intentionally  comuiltied  can  neither 
be  jiLstiflod  nor  excused  on  the  ground  of  innocent  intent.  'Hie  color  of  tlie 
act  determines  the  complexion  of  the  Intent.  The  Intent  to  injure  or  defraud 
is  presumed  when  the  unlawful  act,  which  results  In  loss  or  injury,  Is  proved 
to  have  been  knowingly  committed.  It  is  a well-settled  rule,  which  the  law 
applies  in  both  criminal  and  civil  cases,  that  the  intent  is  presumed  anti  inferred 
from  the  re.sult  of  the  action.  If,  therefore,  the  funds,  moneys,  or  creillta  of 
the  First  Xational  Bank  of  Ocala  are  shown  to  h.ave  been  either  embezzled  or 
willfully  misapplied  by  the  accused,  and  converted  to  his  own  use,  whereby,  as 
a necessary,  natural,  or  legitimate  consequence,  the  association’s  capital  was 
reduced  or  placed  beyond  the  control  of  the  dlrc«  tors,  or  it.s  ability  to  meet  its 
engagements  or  obligations  or  to  continue  its  business  was  lessened  or  destroyed, 
the  intent  to  injure  or  defraud  the  bank  may  be  presumed.” 

This  instruction  was  declared  by  the  supreme  court  to  be  “unexcep- 
tionable as  matter  of  law.” 

8ee,  al.so,  Trustees  v.  Bosseiux,  3 Fed.  817. 

In  the  amount  of  the  recovery  against  Stearns  was  included  the  ex- 
pense intMirred  by  the  bank,  in  the  defense  of  the  suit  brought  by  An- 
derson & Griffin  against  the  bank  to  enforce  the  Baker  guaranty;  and 
it  is  said  there  is  error  in  this  respect,  because  no  demand  was  mad(‘ 
on  appidlant  to  defend  that  suit.  Any  formal  demand  would  have 
been  an  idle  ceremony,  as  process  in  the  case  was  evidently  served  on 
Stearns;  and  it  appeal’s  that  he  actively  conducted  the  defense  for 
the  bank,  as  w'ell  as  himself.  It  is  certain  tliat  a recovery,  w'hich  did 
not  include  this  item  of  expense,  would  come  short  of  doing  full  justi«'e 
to  the  bank,  its  shareholders  and  creditors.  The  expense  incurred  in 
the  defense  of  that  suit  was  a natural,  legitimate  consequence  of  the 
wrongful  act  of  Stearns,  knowingly  and  deliberately  committed  in  vio- 
lation of  his  trust,  and  w’as  a result  which  no  prudent  man  could  fail 
to  foresee  and  contemplate  as  natural  and  probable.  We  think  the 
sum  thus  expended  constitutes  properly  an  item  in  the  amount  of 
damage,  for  w’hich  decree  was  rendered  against  the  appellant. 

Some  other  minor  points  are  suggested  rather  than  argued  in  the 
brief,  although  counsel  for  appellant  took  occasion  to  say  expre.ssly 
that  no  objection  w’as  waived.  The.se  suggested  points  are  chielly  in 
aid  of  the  principal  defense  relied  on.  rather  than  as  constituting  suffi- 
cient sei>arate  defenses.  We  have  examined  these  in  relation  to  the 
facts,  and  do  not  think  they  fire  sufficiently  serious  to  recpiire  si'pa- 
rate  discussion.  We  are  fully  satisfied  with  the  result  of  this  case, 
and  the  decree  of  the  circuit  court  is  accordingly  affirmed. 

NOTE.  Since  this  case  was  decided,  the  o])iuion  of  the  supreme  court  of 
the  United  States  in  Thompson  v.  Hallway  Co.,  18  Sup.  Ct.  121,  has  been  an- 
nounced, which  seems  to  sustain  the  holding  in  this  ease  that  tlie  court  is 
authorized  to  exaniiue  the  opinion  of  the  supreme  court  of  Michigan  for  the 
purpose  of  ascertaining  the  grounds  of  the  judgment. 
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(83  Fed.  757.) 

PHCEXIX  IRON-WORKS  CO.  v.  NEW  YORK  SECURITY  & TRUST  CO.  et  al. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit  December  7,  1897.) 

No.  529. 

Mortoaoes— After- Acquired  Propertt— Conditional  Sales. 

Machinery  constituting  the  complete  steam  plant  and  motive  power  of  a 
street  railroad,  when  placed  In  its  power  house,  becomes  an  Integral  part 
of  the  property,  as  a railroad  system,  and  passes  under  a mortgage,  previ- 
ously executed  and  recorded,  covering  the  entire  road  and  plant  constructed 
and  to  be  constructed,  though  such  machinery  was  placed  in  the  building 
under  a contract  by  which  the  seller  reserved  title  until  full  payment  was 
received  therefor,  whicli  payment  has  never  l>een  made. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

Bill  was  filed  In  the  court  below  September  16,  1895,  for  foreclosure  of  mort- 
gage executed  by  the  Capital  Railway  (Company,  a corporation  organized  under 
the  liiws  of  Kentucky,  with  its  principal  office  and  business  in  the  city  of 
Frankfort,  In  that  state,  In  favor  of  the  New  York  Security  & Trust  Company, 
the  original  plaintiff  in  the  court  below;  the  same  being  a trust  mortgage.  The 
complainant  Is  a corporation  organized  under  the  laws  of  the  state  of  New 
York.  Tlie  Capital  Railway  Company,  the  defendant,  under  authority  con- 
ferred by  Its  articles  of  incorporation,  executed  a mortgage  on  its  franchise 
property  and  railway  plant,  of  date  September  20.  18f».‘{.  to  secure  70  bonds. 
In  the  sum  of  each,  bearing  date  November  1,  1893.  and  payable  Novem- 

ber 1,  1913,  with  Interest  until  paid  at  the  rate  of  6 per  cent.,  payable  semi- 
annually. This  mortgage  was  acknowledged  and  recorded  in  the  proper  office, 
as  required  by  law,  October  IG,  1893.  The  description  of  the  property  included 
in  the  mortgage  Is  as  follows:  “All  and  singular,  the  aforesjiid  railroad  of  the 

said  party  of  the  first  part,  constructed  .and  to  be  constructed,  and  situ.ate,  ly- 
ing, and  being  in  the  city  of  Frankfort  and  in  the  county  of  Franklin  and  state 
of  Kentucky,  together  with  all  the  real  and  personal  property  and  income  of 
the  said  part^',  its  lands,  tenements,  lieredltaments,  rights  of  way,  fixtures, 
buildings,  stnicture.s,  road,  switches,  turnouts,  ties,  motors,  cars,  carriages, 
rolling  stock,  equipments,  machinery,  tools,  implements,  materials,  chattels, 
privileges,  franchises,  rights,  interests,  appendages,  appurtenances,  incomes, 
rents,  resources,  benetU.s,  investments,  asset.s,  and  estates,  legal  and  e<iultable, 
which  are  now  owned,  and  shall  hereafter  be  owned  or  acquired,  by  the  stiid  first 
party,  or  in  any  way  belonging  to  or  appertaining  to  its  said  railroad.”  The  ap- 
pellant, the  Phamix  Iron-Works  Ck)mi)any,  intervened  by  petition  in  the  case, 
and  as.serted  a Hen,  prior  to  that  of  the  mortgage,  on  certain  machinery  placed 
in  the  power  house  of  the  railway  comiwiny,  consisting  of  engine,  stack,  boiler, 
pump,  etc.,  constituting  the  steam  plant,  and  furnishing  the  motive  power  for 
the  railroad.  The  Capital  Railway  Company  had  a contract  with  Frank  Whit- 
ley to  construct  its  linos  and  erect  Its  power  house,  and  furnish  and  set  up  its 
steam  plant:  and  the  machinery  in  question  was  funiishcd  by  the  intervening 
petitioner,  under  contract  with  WliUley,  with  the  approval  of  the  railway  com- 
pany. It  is  not  claimed  that  the  trustee  In  the  mortgage  was  .a  party  to 
tlie  contract,  or  bound  by  it.  ’J'lie  lieu  claimed  is  for  82,13G.Gl>,  the  balance  duo 
on  tlie  contract  price  from  Whitley  to  the  Pheenix  Iron-Works  Company;  and 
priority  for  tliis  debt  over  the  lien  of  the  mortgage  is  claimed  under  the  con- 
tract made  at  the  lime  between  Whitley  and  the  intervening  petitioner.  The 
contract,  so  far  as  its  slipuiaiious  atlect  the  matter  now  to  be  decided.  Is  as 
foll<nvs:  “It  is  further  agreed  that  the  title  to  said  machinery  shall  remain  in, 

and  does  not  pass  from,  tlie  Pha?iiix  Iron- Works  Company,  until  full  payment 
is  made  in  cash.  Promis.sory  notes  or  bills  of  exchange  shall  be  deemed  pay- 
ment only  when  paid  at  maturitj’;  and.  in  default  of  payment  as  Iterein  agreed, 
the  Phomix  Iron-Works  Company,  or  tlieir  agent  or  attorney,  may  take  po.sses- 
sion  of  and  remove  said  machinery  witliout  legal  process,  which  taking  shall 
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not  constitiifo  n wnlver  of  Its  daniapp  for  such  default  In  payment.  The  said 
chattels  shall  not  become  or  be  deemed  part  of  any  real  estate.”  'ITie  contract 
was  made  subject  to  the  approval  of  the  railway  company,  and  was  subse- 
qtteutly  modified  by  agreement  between  Whitley,  the  railway  company,  and  the 
Phamix  Iron-Works  Company,  with  the  express  stipulation  that  the  motllflcallon 
was  not  to  affect  the  general  provisions  of  the  original  contract.  The  machinery 
was  furnished  between  November  15.  1S93.  and  December  9.  1893.  nlthoiiKh  It 
was  not  completed  by  final  test  until  the  early  part  of  ISfvi.  'Hje  machinery 
furnished  by  the  Phoenix  Iron-Works  ComiMiny,  and  put  In  place  for  the  railway 
company,  constituted  a complete  steam  plant.  The  machinery,  as  stated,  was 
erected  In  the  power  station  house  of  the  defendant  railway  company.  As  will 
be  observed  from  the  dates,  this  machinery  was  furnished  and  set  up  In  the 
power  house  Bubse<iucntly  to  the  execution  and  rcRlstration  of  the  mortjrnjre; 
and  the  intervener  was,  of  course,  affected  with  couslnictlve  notice  of  the  mort- 
gage thus  registered.  The  mortgage  contained  the  usual  after-acquired  prop- 
erty clause,  and  we  do  not  understand  that  It  Is  disputed  that  the  mortgage 
covered  this  property.  The  Insistence  Is  that  the  machinery  const Imting  the 
steam  plant  In  the  power  house  passed  under  the  lien  of  the  flrst  mortgage, 
subject  to  the  resonatlon  of  title  in  accordance  with  the  contract  between  the 
inter\*ener  and  Whitley,  as  before  stated.  The  contract  between  the  IMioeuix 
Iron-Works  Company  and  Whitley  was  not  recordotl.  Under  the  original  (•on- 
tract,  Whitley,  the  contractor  with  the  Capital  Railway  Compan.v.  was  to  be 
paid  In  cash  from  time  to  time  during  the  progre.^s  of  the  work.  'Hie  company 
was,  however,  unable  to  make  cash  payments;  and  after  the  work  was  partly 
completed  the  70  bonds  secured  b.v  the  mortgage  were  delivered  to  Whitley  In 
lieu  of  the  cash  payments  originall.v  contemplated,  and  were  used  by  Whitley 
to  raise  money  with  which  to  complete  and  j)iiy  for  the  work  done  under  his 
contract.  The  bonds  were  disposed  of  to  different  persons,  mainly  as  col- 
lateral security  for  loans,  and  are  now  in  the  hands  of  Innocent  holders,  who 
have.  In  one  form  and  another,  advanced  cash  for  the  same.  The  machlnei*y 
was  set  up  In  the  power  house  In  the  usual  way,  on  brick  foundations,  and,  of 
course,  not  attached  to  the  building  otherwise.  Tlie  court  below  adjudged  that, 
as  between  the  Intervening  petitioner  and  the  railway  company,  the  contract 
created  a Hen  In  favor  of  the  petitioner  upon  the  machinery  furnished,  but 
funher  adjudged  that  this  Hen  was  Inferior  to  the  Hen  of  the  general  mortgage; 
and  the  case  is  brought  here  by  appeal.  The  conclusions  of  the  circuit  Judge 
were  stated  In  a written  opinion  now  published.  77  Fed.  629. 

D.  W.  Lindsey,  for  appt'llant. 

Hornblower,  Byrne,  Taylor  & Miller  and  T.  L.  Edelen,  for  appellee 
New  York  Seenrity  & Trust  Co. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judge. 

CLARK,  District  Judge,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  learned  circuit  judge  rested  his  decision  in  the  case  upon 
two  grounds:  First.  That  the  machinery  constituting  the  steam 

plant  and  motive  power,  without  which  the  railway  company  could 
not  l)e  operated,  became,  when  furnished,  an  essential,  integral  part 
of  the  railway  system,  and,  being  a part  of  the  original  construction 
work,  passed  directly  under  the  terms  of  the  general  mortgage,  and 
that  the  stipulation  in  the  contract  between  Whitl(‘y  and  the  peti- 
tioner, retaining  title,  was  invalid  as  against  the  first  mortgage. 
Second.  It  was  further  held  that  a contract  of  this  character,  retain- 
ing title  as  security  for  debt,  is  required  to  be  registered,  undtT  the 
recording  acts  of  the  state  of  Kentucky,  and  that  the  contract  was 
for  this  reason  invalid  as  against  creditors,  including  the  bondholders 
whose  debts  are  by  this  mortgage  secured.  Either  ground  on  which 


Digitized  by 


78 


28  C.  C.  A.  REPORTS. 


the  judgment  was  placed,  if  legally  valid,  is  conclusive  of  the  case, 
and  renders  further  discussion  of  the  ruling  unnecessary.  We  may 
remark  that  this  question  is  not  to  be  determined  by  any  mere 
technical  theory  of  what  does  or  does  not  constitute  a fixture,  in 
respect  to  the  ordinary  real-estate  mortgage,  as  between  the  mort- 
gagor and  the  mortgagee.  Nor  does  the  detennination  of  the  case 
depend  on  any  narrow  question  of  mere  physical  injury  to  the  build- 
ing in  the  removal  of  the  machinery  placed  thei*ein.  Decisions  in 
relation  to  those  questions  furnish  aid,  by  analogy,  in  the  solution 
of  a problem  like  the  one  at  bar,  but  they  are  not  decisive.  The 
property  of  the  railway  company,  and  the  uses  of  the  machinery,  are 
different,  and  this  difference  in  the  nature  of  the  pix)perty  and  the 
uses  to  which  it  is  put  must  be  taken  into  account  The  business 
is,  moreover,  quasi  public,  and  the  franchises  of  this  class  are  granted 
in  the  interest  of  the  public.  The  principle  which  controls  the  case, 
and  the  reasoning  applicable,  are  fully  set  forth  in  Porter  v.  Steel 
Co.,  120  U.  S.  640,  7 Sup.  Ct.  1206;  Dunham  v.  Railway  Co.,  1 Wall. 
254;  Railroad  Co.  v.  Hamilton,  134  U.  S.  206,  10  Sup.  Ct.  546;  Rail- 
road Co.  V.  Cowdrey,  11  Wall.  459;  Thompson  v.  Railroad  Co.,  132 
U.  S.  68,  10  Sup.  Ct  29.  In  Porter  v.  Steel  Co.,  122  U.  S.  283, 
7 Sup.  Ct.  1208,  the  court  said: 

“Whatever  is  the  rule  applicable  to  locomotives  and  cars,  and  loose  property 
susceptible  of  separate  ownership  and  of  soi>arate  liens,  and  to  real  estate  not 
used  for  railroad  pui*poses,  as  to  their  being  unaffected  by  a prior  mortgage 
given  by  the  railroad  company,  covering  aher-acquired  property,  it  is  well 
settled,  in  the  decisions  of  this  court  that  rails  and  other  articles  which  become 
aftixeil  to,  and  a part  of,  a railroad  covered  by  a prior  mortgage,  will  be  held  by 
the  lien  of  such  mortgage  in  favor  of  bona  fide  creditors,  as  against  any  con- 
tract, between  the  furnisher  of  the  property  and  the  railroad  company,  con- 
tahiing  stipulations  like  those  in  the  contracts  in  the  present  case.  Dunham  v. 
Railway  Co.,  1 Wall.  254;  Railroad  Co.  v.  COwdrey,  11  Wall.  45U.  4S0,  482; 
U.  8.  V.  New  Orleans  & O.  R.  Co.,  12  Wall.  302,  305;  Dillon  v.  Barnard,  21  Wall. 
430,  440;  Fosdlck  v.  Schall,  99  U.  S.  235,  251.” 

As  will  be  observed  from  the  statemont  of  the  case,  we  are  deal- 
ing with  machinery  which  constituk*s  stationary,  permanent  motive 
power  for  the  entire  railway,  aftixeil  thereto,  and  an  indispensable 
part  of  the  railway  as  originally  constructed.  In  this  and  other 
respects  the  case  is  clearly  distinguishable  from  that  class  of  cases 
relating  to  locomotive  engines  and  other  forms  of  rolling  stock,  and 
loose  p(*rsonal  property,  as  to  w^hich  it  has  been  held  that  such  prop- 
erty passes  under  the  lieu  of  the  general  mortgage,  in  the  same  con- 
dition in  which  it  comes  to  the  hands  of  the  mortgagor,  and  burdened 
with  prior  equities  and  liens,  just  as  it  w'ould  be  burdened  in  the 
hands  of  such  mortgagor.  The  principle  is  that  when  the  geuenil 
mortgage  covers  a railway  system,  properly  described,  and  on  the 
security  and  faith  of  w hich  bonds  are  issued,  and  jkiss  into  the  bauds 
of  innocent  holders,  it  is  not  within  the  power  of  the  company  to  dis- 
place the  lien  of  the  first  mortgage,  and  in  that  way  destroy  the 
security  of  the  mortgage,  either  by  giving  a second  mortgage  on  the 
property  or  essential  parts  of  the  original  system,  or,  indirectly,  by 
making  contracts  like  that  now’  in  question,  under  which,  if  valid  as 
against  the  mortgage  lien,  a similar  result  w’ould  follow.  The  steam 


Digitized  by  Google 


PIKEMX  IRON-WOHKS  CO.  V.  NEW  YORK  SECURITY  & TRUST  CO.  79 


]>laut  and  motive  power  of  this  railway  are  stationary,  and  are  just  as 
es.sential  to  the  operation  of  the  railway  as  are  the  tracks.  In  a 
system  constructed  like  this,  the  power  house  and  the  stationary 
machinery  which  furnish  the  motive  power  would  be  w'orthless  with- 
out the  railway  tracks;  and,  on  the  other  hand,  it  is  equally  true 
that  the  railway  tracks  would  be  valueless,  except  as  second-hand 
material,  without  the  power  house  and  motive  power.  This  is  (juite 
obvious,  without  elaboration.  There  could  be  no  reasonable  distinc- 
tion, in  principle,  between  the  ri;;ht  to  claim  title  to  machinery,  and 
thereby  dismantle  a power  house,  and  the  right  to  take  up  the  rails, 
and  thereby  render  worthless  the  tracks  on  which  the  cars  are  pro- 
pelled for  the  purpose  of  op(*ration.  A doctrine  wdiich  would  per- 
mit title  to  be  asserted  to  the  machinery  of  a power  house,  which  is 
a fixed  part  of  the  railway,  thereby  taking  away  the  motive  power, 
and  deny  the  same  right  in  respect  to  the  tracks  of  a railway,  would 
be  purely  arbitrary.  The  one  is  an  essential  jmrt  of  the  original 
organic  structure  of  the  road  or  system  as  a w’hole, — as  much  so  as 
the  other;  and  if  an  essential,  integral  part  of  the  plant  may  be  taken 
under  the  claim  of  right,  this  would  render  the  remaining  parts  of 
the  system  worthless.  The  franchise  is  made  valuable,  and  fur- 
nishes security  to  the  boudholding  creditor  under  the  mortgage,  only 
by  reason  of  its  use  in  connection  with  property;  and,  if  such  es- 
sential parts  of  the  property  may  be  taken,  the  franchise  would  be 
thereby  itself  rendered  valueless.  Monongahela  Nav.  Co.  v.  U.  H., 
148  U.  S.  312,  13  Sup.  Ct.  (>22;  Chapman  V'alve  Manufg  Co.  v.  Oconto 
Water  Co.,  89  Wis.  294,  60  N.  W.  1004.  It  is  very  clear  in  this  case 
that  the  entire  plant  is  properly  described  and  conveyed  in  connec- 
tion with  the  franchise.  This  case  would  therefore  seem  to  conic 
within  the  principle  on  which  judgment  was  pronounced  in  res|x‘ct 
to  a similar  mortgage,  with  a similar  description,  in  Andrews  v.  Pipe 
Works,  23  C.  C.  A.  454,  77  Fed.  774;  but  we  need  not  pursue  or 
decide  upon  this  special  phase  of  the  question,  as  we  are  of  opinion 
that  the  case  is  controlled  by  the  broader  proposition  annoum'ed  in 
the  cases  before  referrinl  to.  Whether  w'e  say  that  an  indi.spensable 
part  of  the  original  construction  work  of  the  railway  or  otln‘r  similar 
system  becomes  a fixture,  or  say  that  it  is  affixed  to,  and  is  an  integral 
|)ait  of,  tlie  property,  which,  as  a whole,  constitutes  the  mortgagi* 
creditors  security,  exactly  the  same  thing  is  meant.  When  a neces- 
sary part  of  permanent,  original  construction  work  is  put  in,  and 
becomes  part  of,  the  plant  or  system,  such  as  stationarj’  boilers,  en- 
gines, rails,  sections  of  bridgework,  and  the  like,  it  loses  its  previous 
character  as  separate,  movable,  personal  property,  and  becomes  sub 
ject  to  a mortgage  properly  conveying  the  entire  thing  of  w'hich  such 
engine,  boilers,  etc.,  become  permanently  part.  The  view  thus  tak(*n 
being  decisive  of  the  case,  we  do  not  find  it  necessary  to  determine 
the  further  question  whether  this  contract  w^as  invalid,  under  the 
laws  of  Kentucky,  for  want  of  registration.  There  was  no  error  in 
the  decree  of  the  court  below,  and  it  is  affiiined. 
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(83  Fed.  779.) 

HITCIICOCK  V.  ANTHONY. 

(nrcnit  Court  of  Appeals,  Sixth  Circuit.  December  7,  1S!)7.) 

No.  481. 

1.  Contract  r:?  Restraint  op  Trade— Construction — Validitt. 

Tlie  lessee  of  a <lock,  upon  which  he  conducted  the  business  of  dealing  in 
co4il  and  fish,  sold  and  conveyed  certain  real  estate  near  by,  on  which  was 
situated  another  dock,  to  a dealer  In  lumber,  the  purchaser  entering  Into 
an  agreement  at  tlie  same  time  by  which  he  bound  himself  in  general  terms 
not  to  engage  In  the  coal  or  fish  business  for  a term  of  years,  or  to  “do 
anything  that  will  conflict  with  the  said  coal  or  fish  business”  of  the 
grantor.  Hrhl,  that  such  agreement  was  limited  as  to  locality  to  the  dock 
situated  on  the  property  sold,  and  wras  valid. 

2.  Same— Statute  PaoniBiTiNQ  Combinations. 

Laws  Mich.  1889,  Act  No.  225.  the  purpose  of  which  is  to  prevent  combi- 
nations or  agi'eements  in  restraint  of  competition  in  trade.  dfx?s  not  render 
invalid  an  agreement  by  w*hich  one  selling  property  binds  the  purchaser  not 
to  use  it  for  a stated  time  in  carrjlng  on  a business  in  competition  with  that 
of  the  vendor. 

8.  Same-Violation  of  Agreement — Use  of  Property  by  Tenant. 

An  agreement  by  the  purchaser  of  property,  that  in  its  use  he  will  not 
during  a stated  number  of  years  “do  anything  that  will  conflict  with”  the 
business  of  the  vendor,  Is  violated  by  his  leasing  the  property  to  another,  to 
be  used  In  carrying  on  business  in  direct  competition  with  that  of  his  vendor. 

4.  Damages— Breach  of  Contract— Profits. 

In  an  action  to  recover  damages  for  breach  of  an  agreement  not  to  use 
certain  property  In  competition  with  plaintifTs  business,  loss  of  profits  in 
sucli  Inisiness  In  consequence  of  competing  business  carried  on  upon  such 
property  may  be  shown;  and  for  that  purpose  evidence  of  the  profits  of 
plaintifTs  business  both  before  and  after  the  breach  of  the  contract  is  ad- 
missible. 

Error  to  the  Circuit  Court  of  tlie  United  States  for  the  Western 
District  of  Michigan. 

This  is  an  action  for  a breach  of  contract  between  William  D.  Hitchcock, 
plaintiff  In  error,  and  Thomas  C.  Anthony,  defendant  In  error,  whereby  said 
HUfhooek  agreed  not  to  engage  In  certain  business  for  a period  of  seven  years 
from  February  24.  1892.  This  contract  was  in  writing,  and  was  as  follows: 
“This  agreement,  made  and  entered  into  this  24th  day  of  February.  A.  D.  1892, 
by  and  between  Thomas  C.  Anthony,  of  Saiilt  Ste.  Marie,  Mich.,  and  W.  D. 
Hitchcock,  of  Chicago,  111.:  The  party  of  the  first  part,  Tbos.  C.  Anthony,  has 
this  day  sold  and  conveyed  imto  the  said  W.  D.  Hitchcock  all  the  property  at 
Detour,  Mich.,  known  as  the  Hurd  & Heinstoln  and  Molles  property,  for  the 
sum  of  ten  thousand  dollars;  and  the  said  W.  D.  Hitchcock,  party  of  the  second 
part,  agrees  with  tlie  said  Thomas  C.  Anthony  to  not  purchase  or  offer  for  sale 
any  coal,  except  what  coal  they  may  require  for  their  own  use,  to  any  steam- 
ers, bouts,  or  persons,  and  also  to  not  traftic  in  the  buying  or  selling  of  fish, 
excejH  fisli  tliat  may  lie  cauglit  with  his  own  net.s,  or  do  anything  that  will 
conflict  witli  tlie  said  coal  or  llsh  business  of  the  said  Thomas  C.  Anthony,  and 
furtlier  agrees  to  not  act  as  general  agent  and  ticket  agent,  or  In  any  capacity 
for  any  steamer  or  line  of  boats,  nor  to  do  any  bu.slne.ss  whatever  with  said 
steamer  or  boats  of  any  kind,  as  receiving  and  shipping  of  freight,  merchan- 
dise, etc.,  except  to  receive  their  own  goods  and  inenhandlse,  and  ship  out 
saim*,  wlien  necessary,  for  the  iieriod  of  seven  years  from  date  thereof.  And. 
further,  that  the  said  parly  of  the  second  part  agrees  that  w'hile  said  Anthony 
givt's  full  waminty  deed,  as  required  by  said  Hitchcock,  yet  said  s;ile  is  made 
wlrli  full  knowledge  of  said  Hitchcock  of  the  comiitions  of  the  deeds  given 
by  George  Dawson,  a former  owner,  regarding  restrictlous  as  to  dock  or  shii>- 
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ping  privileges;  and  said  Anthony  shall  not  be  held  responsible  for  any  dam- 
age to  said  Hitchcock  by  reason  of  said  restrictions  In  said  Dawson  convey- 
ances. And,  further,  that  the  said  Anthony  may  have  the  contents  of  one  of 
the  Ice  houses  on  tcild  premises  the  present  season,  the  same  having  been 
recently  Oiled  by  said  .\ntliouy,  together  with  the  privileges  of  entering  (W  said 
premises  and  getting  said  ice  at  his  will  during  tlie  coming  season.”  The 
decLaratlon  alleged  that  Thomas  C.  Anthony  was  the  lessee  of  a certain  dock 
on  the  St.  Marj-’s  river,  at  the  village  of  Detour,  and  wa.s  engaged  in  doing 
a.  coal  and  Osh  business  thereon,  his  principal  business  being  that  of  supply- 
ing coal  to  steamers.  He  was  also  the  owner  of  certain  real  estate  in  said 
vlll.age  fronting  on  the  river,  and  upon  which  was  situatetl  another  dock  suit- 
able for  carrying  on  a like  coal  and  flsh  business  In  competition  with  that  con- 
ducted by  himself.  Tills  real  estate  and  appurtenant  dock  Aniliony  sold  to 
W.  D.  Hitchcock  for  $10,000,  and  conveyed  same  by  deed  of  genend  warranty. 

It  Is  further  averre<l  that,  as  an  additional  consideration  for  said  sale  and 
conveyance,  said  Anthony  entered  Into  the  agreement  above  set  out.  and  that 
sakl  agreement  had  been  violated  by  leasing  said  dock  to  be  u.sed  for  the  pur- 
pose of  carrying  on  said  prohibited  business,  and  that  the  lessee  thereunder 
had  since  engaged  in  the  Imsiness  of  selling  coal  from  said  dock  to  steamers, 
in  active  competition  with  same  business  conducted  by  plaintiff  on  his  own 
dock,  whereby  damages  had  ensued.  There  was  a verdict  and  judgment  In 
favor  of  the  dcfentlant  In  error. 

M.  F.  McDonald  and  Watts  R.  Hnmphory,  for  plaintiff  in  error. 

n.  M.  Cron  and  T.  O.  Clark,  for  defendant  in  error. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judge*. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

The  conveyance  of  this  dock  to  Hitchcock,  and  his  agreement  not 
to  engage  in  a business  which  should  compete  with  that  carried  on 
by  Anthony  upon  another  and  adjacent  dock,  bear  the  same  date. 

This  fact,  in  conn(*ction  with  the  manifest  purposes  of  the  conti*a<  t 
as  indicated  by  its  whole  tenor,  affords  prima  facie  evidence  of  tin* 
simultaneous  execution  of  the  two  instruments,  and  that  the  consid- 
eration for  the  contnict  was  the  sale  and  conveyance  of  the  dock 
and  realty  to  which  it  was  appurtenant.  They  really  constitute  but 
one  transaction,  and  should  be  read  together. 

It  has  been  argued  that  this  contract  imposes  a general  restric- 
tion upon  Hitchcock  engaging  in  the  prohibited  busiiP'ss  without 
limitation  of  territory,  and  is  therefore  against  public  policy  and 
void.  Anthony  was  engaged  in  supplying  coal  to  steamers  pa.ss- 
ing  Detour,  and  also  dealt  in  fish.  This  business  was  e8S(*utially 
one  to  be  condiieted  upon  a dock  conveniently  situated  at  Detour. 
Hitchcock  was  engaged  in  manufacturing  and  dealing  in  lumber,  and 
the  property  pureluised  by  him  afforded  facilities  for  that  business. 

The  business  of  neither  conllicted  with  that  of  the  other.  In  this 
situation  Anthony  sold  to  Hitchcock  a desirable  site  for  his  lumber 
mill  and  yard  and  a dock,  which  fiirnislied  him  shiiiping  facilities, 
and,  by  a separate  writing,  b<mnd  him  not  to  engage  in  the  line  of 
business  which  Anthony  was  conducting.  The*  lieart  of  the  agree- 
ment lies  in  the  stipulation  that  Hitchcock  will  not  ‘‘do  anything 
that  will  conflict  with  the  said  coal  or  fish  hnsin<*ss  of  the  sai<l 
Thomas  C.  Anthony.”  This  clause,  though  an  enlargement  of  the 
restriction  as  to  detail,  implies  that  the  prohibition  is  not  general, 
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but  limited.  How  and  what  is  the  limitation?  This  we  must  ascer- 
tain by  taking  into  consideration  every  part  of  the  agreement,  and 
ascertaining  the  meaning  of  th(‘  instniment  in  the  ligi»t  of  the  cir- 
cumstances surrounding  the  iJiirties  at  the  time.  We  have  already 
noticed  the  contemporaneous  e.xecutiou  of  a deed  convejing  to  Hitch- 
cock certain  property  fronting  on  the  St.  Mary’s  river  and  a dock 
extending  out  into  the  river.  This  deed  is  recit<*d  in  the  first  clause 
of  this  contract.  The  last  two  clauses  directly  relate  to  the  property 
conveyed  by  that  deed.  One  limits  Hitchcock’s  rights  thereunder, 
while  the  other  grants  an  easement  to  Anthony  in  a matter  collateral 
to  the  question  here  involved.  The  only  other  paragraph  of  the 
agreement  contains  the  stipulation  restricting  the  purchaser  of  that 
property  from  engaging  in  the  coal  or  fish  business,  or  doing  “any- 
thing that  will  conflict  with  the  said  coal  and  fish  business  of  said 
Anthony.’’  Now,  this  business  which  Anthony  was  conducting  was 
one  w'hich  could  only  be  conducted  upon  a dock,  and  the  dock  ap- 
purtenant to  the  property  conveyed  to  Hitchcock  was  so  situated  as 
that  a similar  business  could  be  carried  on  upon  it.  The  object  of 
Anthony  was  to  prevent  competition,  not  at  Detour  generally,  but 
by  the  use  of  this  dock  just  conveyed  to  Hitchcock,  and  adapted  to 
the  doing  of  a competitive  business.  The  circuit  judge  was  of  opin- 
ion that  the  circumstances  were  such  as  to  justify  a limitation  of 
this  restriction  upon  Hitchcock  to  the  property  so  sold  to  him.  To 
this  conclusion  we  fully  agree.  Hitchcock’s  obligation,  while  widened 
by  the  stipulation  that  he  should  do  nothing  w'hich  should  conflict 
with  .Vnthony’s  coal  and  fish  business  as  to  details,  is  at  the  siiiue 
fime  limited,  by  implication,  in  respect  of  locality.  The  agreement 
had  reference  alone  to  the  uses  of  the  dock  sold  to  him,  and  bound 
him  to  make  no  such  use  of  that  dock,  by  himself  or  another,  as  should 
result  in  a competitive  coal  and  fish  business  thereon. 

An  agreement  prohibiting  the  use  of  a particular  piece  of  property 
in  a specific  business,  or  ju-ohibiting  one  of  the  parties  from  engaging 
in  a competitive  business  for  a reasonable  time,  and  within  a limited 
area,  if  not  larger  than  necessary  to  protect  the  other,  is  a valid  and 
enforceable  engagement.  American  Strawboard  Co.  v.  Haldeman 
Paper  Co.,  27  C.  C.  A.  <^54,  fcC)  Fed.  019;  Navigation  Co.  v.  Winsor,  20 
Wall.  04;  Gibbs  v.  Gas  Co.,  130  U.  S.  390.  409,  9 Sup.  Ct.  653;  Stines 
v.  Doniiau,  25  Ohio  St.  580-583;  Hubbard  v.  Miller,  27  Mich.  15; 
Association  v.  Starkey,  84  Mich.  80,  47  N.  W.  604;  Timmerman  v. 
Dever,  52  Mich.  34,  17  N.  W.  230. 

Neither  is  this  contract  void  under  the  Michigan  act,  No.  225, 
Sess.  I.aws  1889.  The  Michigan  statute  cited  was  properly  construed 
by  Judge  Severens,  who  tried  this  case  below’,  when  he  said  that: 

“It  Is  aimed  at  combinations  between  parties  who,  having  each  a separate 
business  with  no  interest  or  concern  In  that  of  the  other,  Join  together  to 
restrict  the  output  or  enhance  the  prices  of  goods;  and  not  to  cases  where  one 
owning  a property  which  be  could  devote  to  a given  puri>ose  or  not,  as  he 
pleases,  conveys  it  to  another,  putting  him  under  a restmlnt  against  employ- 
ing It  for  such  purposes,  the  vendor  having  a business  which  he  is  interested 
In  protecting.” 

The  breach  of  this  contract  averred,  w'as  that  the  defeudant  below 
had  leased  the  said  dock  so  conveyed  to  him  to  a ftrm  of  dealers  in 
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coal  “for  the  purpose  of  carrying  on  on  said  dock  a coal  and  fish  busi- 
ness in  conipctitiou  with  the  coal  and  fish  business  of  the  plaintiff,” 
and  that  the  lessees  had  thereafter  conducted  on  said  dock  a compet- 
ing business  in  supplying  coal  to  steamers  passing  Detour.  Upon 
this  subject  the  court  instructed  the  jury,  in  substance,  that  if  this 
dock  was  leased  by  the  defendant  with  the  knowledge  that  the  lessees 
intended  to  carry  on  a coal  business  in  competition  with  the  same  busi- 
ness conducted  on  an  adjacent  dock  by  Anthony,  and  bargained  for  a 
rent  ‘Teased  upon  the  expectation  and  purpose  of  employing  the  prem- 
ises for  that  purpose,”  and  it  was  subsequently  so  employed,  that  would 
be  a breach  of  the  agreement  “not  to  do  anything  which  would  conllict 
with  the  coal  and  fish  business  of  Anthony.”  The  jury  were  further 
instructed  that  if  the  lease  was  made  with  no  purpose  or  expectation 
that  the  dock  w'oiild  be  so  used,  and  that  Hitchcock  “was  indifferent 
to  the  use  to  which  it  should  be  put,”  and  did  not  let  it  with  an  express 
intention  of  enabling  them  to  use  the  dock  in  the  coal  business,  the 
defendant  would  not  be  liable.  We  see  no  ermr  of  which  the  plaintiff 
in  error  could  complain.  The  court  throughout  treated  this  agree- 
ment as  one  not  attaching  itself  to  the  property,  but  as  a purely  per- 
sonal agreement.  We  need  not  consider  the  correctness  of  this  view, 
as  it  was  the  one  most  favorable  to  plaintiff  in  error.  Treating  it  as 
a purely  personal  agreement,  the  stipulation  that  Hitchcock  would  do 
nothing  which  would  conflict  with  the  established  coal  business  of  An- 
thony was  clearly  broken  if  he  let  the  premises  with  the  intent  that  a 
competitive  business  should  be  done  thereon,  and  obtained  a rent 
based  on  the  doing  of  a business  thereon,  which  would  conflict  with 
the  business  done  by  Anthony.  There  was  evidence  tending  to  show 
that  the  letting  was  done  with  the  purpose  of  aiding  the  less(‘es  in 
carrying  on  the  same  business  in  w'hich  Anthony  was  engaged,  and 
that  the  rent  stipulated  was  paid  with  reference  to  the  doing  of  that 
business.  This,  in  our  judgment,  was  a breach  of  the  stipulation 
against  doing  anything  which  would  conflict  with  Anthony’s  busi- 
ness, and  we  are  not  prepared  to  say  that  a mere  letting  free  from  any 
restriction  as  to  the  use,  to  one  having  no  notice  of  the  contract  under 
which  Hitchcock  held  the  property,  would  not  also  be  a breach,  if  sucli 
a business  was  thereafter  done  on  the  premises. 

Evidence  was  admitted  over  objection  of  plaintiff  in  error  for  the 
purjxise  of  showing  a loss  of  profits  in  Anthony’s  coal  business  as 
damages  resulting  from  the  breach  of  this  contract.  This  was  objected 
to  upon  several  grounds,  namelv:  That  such  loss  of  ])rotits  was  not 
the  natural  and  proximate  result  of  the  breach  complained  of;  that 
the  profits  of  such  a business  as  that  conducted  by  Anthony  was  de- 
pendent on  too  many  contingencies,  was  sjieculative  and  too  uncertain 
to  be  the  basis  of  any  judgment;  and,  finally,  that  no  damages  except 
nominal  damages  could  be  recovered  in  a case  of  this  kind  unless  they 
are  stipulated  in  the  contract.  It  has  been  sometimes  said  that  the 
general  rule  is  that  anticipated  profits  cannot  be  a basis  for  recovery 
in  any  action  for  a breach  of  contract.  But  there  is  no  sufficient  au- 
thority for  so  broad  a statement,  for  profits  are  always  recoverable  if 
proximate,  natural,  and  certain.  Sedg.  Meas.  Dam.  (8th  Ed.)  §§  170, 
177,  192,  193. 
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In  Brigham  v.  Carlisle,  78  Ala.  243,  249,  Clopton,  J.,  properly  stated 
the  principle  when  he  said: 

“Proflts  are  not  exclu<Iod  from  recovery  boc.iuse  they  are  profits,  but,  when 
exeludetl.  it  is  on  the  ground  that  there  are  no  criteria  by  which  to  estimate 
the  amount  with  the  certainty  on  which  the  ailjudication  of  courts  .and  the 
finding  of  juries  should  be  bitsed.” 

In  Griffin  v.  Colver,  1(>  N.  Y.  489,  491,  Kcddon,  J..  in  discussing  the 
supposed  rule  that  pi'olUs  were  not  recoverable,  sttid: 

“It  is  not  a primary  rule,  but  Is  a mere  deduction  from  that  more  general 
and  fundamental  rule  which  requires  thht  the  dam.iges  clainnxl  should  in  all 
cases  be  shown  by  clear  and  satisfactory  evidence  to  have  been  actiwlly  sus- 
tained. It  i.s  a well-established  rule  of  the  common  law  that  the  damages  to  be 
recovered  for  a breach  of  contract  must  be  shoun  with  certainty,  and  not  left 
to  .‘laH  uIation  or  conjecture;  and  It  is  under  this  rule  that  profits  are  excltidtHl 
from  the  estimate  of  damages  in  such  castw.  ami  not  because  there  is  anything 
In  their  nature  which  should  per  se  prevent  their  allowauce.  Profits  which 
wotild  certainly  have  been  realized  but  fur  tlie  defendant’s  default  are  recov- 
erable; those  which  are  speculative  and  contingent  are  not.” 

Most  frequently,  profits  prevented  are  excluded  as  an  element  of 
damjiges,  because  such  an  injury  was  not  a normal  and  proximate 
consequence  of  the  breach  of  the  contract.  Such  was  the  leading 
case  of  Hadley  v.  Baxendale,  9 Exch.  311,  where  the  decision  was  that 
loss  of  profit  of  a mill  was  not  a natural  consequence  of  a carriers 
d(*lay  in  delivering  machinery,  the  special  circumstances  not  being 
communicated  to  the  carrier.  But  the  court  in  that  case  added  that: 

“If  the  specl.'il  circumstances  under  which  the  coutraet  was  actually  made 
wore  communic;ite<l  l)y  the  ])laintifT  to  the  defendant,  and  thns  known  to  both 
parties,  the  damages  r(‘snlting  from  llio  breach  of  such  a contract  which  they 
could  reasomibly  eoatemplale  would  l)e  tlie  amount  of  injury  which  would 
ordioarlly  follow  from  a hrencli  of  contract  under  their  special  circumstances 
60  known  and  commuuieated.” 

The  general  subject  was  considered  in  Howard  v.  Manufacturing 
Co..  139  U.  S.  199,  200,  11  Sup.  Ct.  500,  and  U.  S.  v.  Behan,  110  U.  S. 
338,  344,  4 Sup.  Ct.  81.  In  the  latter  case.  Justice  Bradley,  on  this 
subject  of  damages  for  a breach  including  profits  preventcHl.  said: 

“Profits  cannot  always  be  recovered.  They  may  he  too  remote  and  specu- 
lative in  their  cliaracter,  and  therefore  Incapable  of  that  clear  and  direct  proof 
which  the  law  requires.  But  when,  in  the  language  of  Clilef  .lustice  Nelson, 
in  the  case  of  Ma.sterson  v.  Mayor  of  Brooklyn,  7 Hill,  fib.  ‘they  are  the  direct 
and  Immediate  fruits  of  the  contract,’  tliey  arc  free  from  this  objcM^tlon.  They 
are  tluii  part  and  parcel  of  the  contract  itself,  entering  into  and  constituting 
a portion  of  Its  very  oleincnts, — something  stipulatisl  for.  the  right  to  the  eu- 
Joyinent  of  which  is  just  as  clear  and  plain  as  to  the  fulfillment  of  any  other 
stipulation.” 

But  in  the  ca.so  before  ns  tlte  very  object  of  (he  contract  which  has 
beeii  broken  was  (o  s<‘cur(‘  the  coal  btisiness  of  Anthonv  against  anv 
loss  of  bn.siiH'ss  and  con.«(M|u<*nt  ja-olit  which  tnight  result  from  a 
competitive  business  comliict(*d  on  tlie  dock  sold  by  him  to  Hitchcock. 
To  protect  his  business,  and  secure  the  jmssible  profits  resulting  there- 
from against  competition,  was  tlu*  occasion  of  this  agreement;  and, 
if  plaintiff  in  error  has  know  ingly  and  piir])osely  rented  this  dock  for 
the  purpose  of  enaliling  his  lessee  to  carry  on  a competing  coal  busi- 
ness, the  damag(*s  which  are  rocoverabh*  naturally  and  proximatcly 
include  any  gain  jirevented  which  could  be  ctM  tainly  shown  to  have  re- 
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suited  from  the  competition.  The  evidence  offered  was  relevant  and 
competent.  It  related  directly  to  the  business  conducted  by  Anthony 
both  before  and  after  the  contract,  and  before  and  after  its  breach,  and 
did  not  touch  any  mere  collateral  business  or  anticipated  collateral 
profit. 

The  admission  of  evidence  as  to  the  past  profits  of  that  business  as 
bewaring  upon  future  profits  prevented  was  not  error.  It  was  a most 
important  circumstance,  which  any  business  man  would  look  to  as  a 
factor  in  any  estimate  of  the  future  value  of  a business;  and  no  rea- 
son occurs  why  a jury  may  not  equally  as  w’ell  look  to  that  element 
in  considering  whether  there  were  any  profits  prevented  by  competi- 
tion. Such  evidence  was  admitted  in  Bagley  v.  Smith,  10  N.  Y.  489, 
and  Reiter  v.  Morton,  90  Pa.  St.  229. 

But  it  is  further  objected  that  the  evidence  upon  which  plaintiff 
relied  to  show  loss  of  profits  was  vague  and  speculative,  and  did  not 
amount  to  legal  evidence  of  any  loss  of  profits,  and  that  the  court 
should  so  have  instructed  the  jury,  having  been  so  i*e<]uested.  There 
was  evidence  of  the  amount  of  coal  sold  by  defendant  in  error  to 
steamers  for  a series  of  years  before  and  after  this  breach,  and  of  a 
reduction  in  the  profit  per  ton,  caused  by  the  lower  price  at  which  the 
competing  dealer  offered  and  sold  coal.  Th(‘re  was  also  evidence  tliat 
while  the  demand  for  coal  by  steamers  at  Ihdour  increasi^d  from  year 
to  year,  as  the  tonnage  navigating  the  St.  Mary’s  river  increased,  the 
value  of  Anthony’s  business  declined.  This  was  c()mi>etent  evidence 
from  which  the  jury  might  reasonably  infer  some  damage  by  loss  of 
profit-  It  was  therefore  not  error  to  refuse  an  instruction  limiting  a 
recovery  to  nominal  damages. 

The  question  as  to  whether  the  verdict  was  for  too  great  a sum,  un- 
der the  evidence,  is  not  one  for  our  consideration,  being  one  rtmiedia- 
ble  only  under  a motion  for  a new  trial.  The  judgment  must  be  af- 
firmed. 


(83  Fed.  790.) 

BAXTER  V.  BILLINGS  et  al. 

(Circuit  Court  of  Appeals.  Eighth  Circuit.  November  15,  1897.) 

No.  873. 

Attorney  and  Client— Contract  for  Fees. 

When  one  agrees  to  pay  a certain  compensation  for  the  services  In  a speci- 
fied matter  of  two  attonjcy.s  named,  that  contract  is  not  performed,  and  that 
compensation  cannot  be  recovcretl,  when  one  of  them  dies  before  the  agree- 
ment is  substantially  performed.  The  contract  is  one  of  i>ersonal  trusi  and 
t-onlideuce,  and  its  term.s  are  not  fulfilled  though  tlie  .surviving  attorney  as- 
.sociates  with  hlra.self  others  of  equal  or  greater  ability,  and  candes  the 
litigation  to  a successful  conclusion. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

This  is  an  appeal  from  a decree  sustaining  a demurrer  to  and  dismissing  a 
bill  exhibited  in  the  court  below  by  .Toseph  N.  liaxter  against  Margaret  Biilings, 
Margaret  Cavner,  Jerome  B.  Wlieeler,  and  the  -Vspon  Mining  vS:  Smelting  Com- 
pany to  enforce  and  foreclose  a lien  for  one-half  of  the  money  and  property 
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which  Mnrpraret  Billings  was  hold  to  be  entitled  to  recover  from  Wheeler  and 
the  Aspen  Company  by  the  terms  of  a decree  which  was  rendered  in  a suit  In 
equity  which  she  and  Margaret  Cavner  brought  against  them  In  the  United 
States  circuit  court  for  the  district  of  Colorado.  The  material  facts  alleged  in 
thi.s  bill  as  a basis  for  this  relief  were  these:  On  June  23.  18S7,  Margaret 
Billings  had,  and  Margaret  Cavner  thought  she  had,  certain  rights  in  the  Emma 
Mine  and  Its  proceed.s.  which  Wheeler  and  the  Aspen  Company  claimed  to  own 
by  virtue  of  an  alleged  purchase  from  them.  Ba.xter  and  one  Yonley  were  at- 
torneys at  law  and  solicitors  in  chancery,  and  on  that  day  Margaret  Billings 
and  Margaret  Cavner  made  a written  contract  with  them,  to  the  effect  tliat 
Baxter  and  Yonley  should  Immediately  push  to  a settlement  the  claims  of  Mar- 
garet Billings  and  Margaret  Cavner,  and,  In  ca.se  a settlement  could  not  be  speed- 
ily arranged,  that  they  should  Immediately  commence  legal  proceedings  to  de- 
termine their  rights  In  the  pro[>erty  known  as  the  “Emma  Mine”;  that,  in  case 
a settlement  of  their  claims  could  be  made  with  Wheeler  and  the  Aspen  Com- 
pany, they  would  pay  Baxter  and  Yonley  20  per  cent,  of  the  net  proceeds  of 
such  settlement;  and  that,  in  case  no  settlement  could  be  arrived  at  without  suit, 
and  a settlement  should  be  obtained  after  bringing  such  suit,  they  would  then 
pay  to  Baxter  and  Yonley  one-half  of  the  net  proceeds  of  such  suit  or  settlement. 
Baxter  and  Yonley  endeavored  to  obtain  a .settlement  of  these  claims  in  the 
3'oar  1887,  and  failed.  On  the  1st  day  of  .Tanuary.  1888,  Yonle.v  died.  Baxter, 
with  the  consent  of  Margaret  Billings  and  Margaret  Cavner.  associated  with 
himself  such  persons  as.  In  his  Judgment,  would  be.st  enable  him  to  carry  Into 
eflfect  the  agreement  and  the  wising  of  said  Billings  and  Cavner,  and  on  April 
14,  1888,  caused  a suit  to  be  commenced  In  the  circuit  court  of  the  T’nltod  States 
for  the  district  of  Colorado,  In  which  Baxter  appeared  as  the  solicitor  of  said 
Billings  and  Cavner,  and  prosecuted  It  until  the  court  determined  b.v  a final  de- 
cree that  Margaret  Billings  was  entitled  to  recover  from  Wheeler  and  the  Aspen 
Company  a large  amount  of  mone.v  and  certain  shares  of  stock  in  the  Compro- 
mise Mining  Compan.v.  About  .July  10,  1892,  and  before  this  final  decree  was 
i-cndered,  Baxter  notified  Wheeler  and  the  Aspen  Company  that  he  claimed  a 
lien  on  the  Interest  of  Margaret  Billings  and  Margaret  Cavner  in  the  suit  which 
he  had  Instituted,  and  in  the  amount  of  money  or  property  which  they  might 
recover  thereunder,  by  virtue  of  the  written  contract  between  them  and  him- 
self and  Yonley  made  on  the  2,'id  day  of  June,  1887.  Tlie  prayer  of  the  bill  was 
that  Baxter  might  be  adjudged  to  have  a lien  upon  the  money  and  property 
which  Margaret  Billings  was  entitled  to  receive  from  Wheeler  and  the  Aspen 
Company  by  virtue  of  her  decree  again.st  them  for  one-half  thereof,  that  this 
lien  should  be  foreclosed,  and  that  Wheeler  and  the  Aspen  Company  should  be 
enjoined  from  paying  this  half  to  Margaret  Billings,  and  should  be  adjudged 
to  pay  and  deliver  the  same  to  Baxter  in  satisfaction  of  one-half  the  amount  ad- 
judged and  decreed  to  be  paid  and  delivered  to  Margaret  Billings  by  the  decree. 

Daniel  Prescott,  for  appellant. 

n.  L.  McNair  and  T.  A.  Green,  for  appellees. 

Before  BKEWER,  Circuit  Justice,  and  SANBORN  and  THAYER, 
Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  aboTe,  deliv- 
ered the  opinion  of  the  court. 

A contract  for  the  professional  services  of  a particular  attorney  is 
an  agreement  of  personal  trust  and  confidence.  Its  chief  considera- 
tion is  the  comnmnd  which  the  retainer  gives  to  the  client  over  the 
learning,  ability,  skill,  and  experience  which  his  chosen  solicitor  pos- 
sesses. An  agreement  with  a lawyer  to  commence  and  prosecute  a 
suit  is  of  the  same  character  as  a contract  with  an  author  to  write  a 
book.  If  the  author  dies,  or  abandons  his  work  when  it  is  half  written, 
no  substitute  or  successor  can  coinj>h‘te  the  book,  and  recover  its 
price,  because  the  literary  ability  of  the  original  author,  for  the  use 
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of  whirh  the  publisher  contracted,  has  not  been,  and  could  not  be,  ap- 
plied to  it.  If  a lawyer  dies  before  he  has  commenced,  or  before  he 
has  prosecuted  to  a decree  or  settlement,  a litigation  which  he  has  un- 
dertaken to  conduct  for  a certiiin  compensation,  his  contract  is  at  an 
end,  and  no  one  can  recover  the  price  it  stipulated,  because  no  substi- 
tute or  successor  can  supply  to  his  client  the  use  of  the  learning, 
ability,  and  integrity  for  which  he  contracted.  If,  in  the  case  at  bar, 
Margaret  Billings  and  Margaret  Cavner  had  made  their  contract  of 
June  23,  1887,  with  Yonley  alone,  who  died  in  January,  1888,  before 
the  successful  suit  was  instituted,  it  is  clear  that  there  could  have 
been  no  recovery  of  the  compensation  stipulated  by  that  contract, 
either  by  Baxter  or  by  any  other  substitute  or  successor  of  Y'oiiley, 
however  successful  he  might  have  been  in  its  prosecution,  because  the 
services  contracted  for — the  services  of  Yonley — were  not  rendered. 
The  same  fatal  objection  presimts  its  protest  to  the  actual  contract. 
That  was  a contract  for  the  services  of  both  Baxter an«l  Yonley.  Under 
that  agreement  their  authority  to  commence  and  prosecute  the  suit 
was  a joint  authority,  and  their  dutv  was  a joint  duty.  A joint  author- 
ity conferred  on  two  persons  can  only  be  exercised  by  the  act  of  both. 
An  obligation  to  furnish  and  apply  to  the  conduct  of  a lawsuit  the 
learning,  ability,  and  experience  of  two  particular  attorneys  is  not 
performed  by  furnishing  the  services  of  one  of  them,  although  the 
services  of  many  others  of  equal  or  superior  ability  are  also  furnished. 
When  one  agrees  to  pay  a certain  compensation  for  the  services  in  a 
specified  matter  of  two  or  more  attorney’s  or  agents  whom  he  sidects 
or  names,  that  contract  is  not  performed,  and  that  compensation  can- 
not be  recovered,  when  any  one  of  them  dies,  or  abandons  the  agree- 
ment, before  it  is  substantially  perfonned,  because  the  ser>ices  of  that 
one  have  not  been  furnished.  McGill’s  Creditors  v.  McGill’s  Adm'r, 
2 Mete.  (Ky.)  258,  2fi0;  Morgan  v.  Roberts,  38  III.  05,  85;  Moshier 
V.  Kitchen,  87  111.  18,  21;  Wright  v.  McCampbell,  75  Tex.  644,  648, 
13  S.  W.  293;  Martine  v.  Society,  .53  N.  Y.  339,  342;  Salisbury  v. 
Brisbane,  61  N.  Y.  617;  Insurance  Co.  v.  Wilcox,  57  111.  180,  180. 
The  result  is  that  the  death  of  Yonley  in  January,  1888,  is  a complete 
bar  to  the  claim  of  the  appellant  to  recto ver,  under  the  contract  of 
June  23, 1887,  one-half  of  the  proceeds  of  the  suit  instituted  in  April, 
1888. 

There  are  two  allegations  found  in  the  bill  upon  which  the  appel- 
lant seems  to  rely  to  escape  from  this  inevitable  conclusion.  One  is 
that,  when  the  contract  was  made,  Margaret  Billings  and  Margaret 
Cavner  especially  desired  to  obtain  the  services  of  the  appellant, 
placed  special  reliance  upon  his  skill  and  ability  as  a law’yer,  and  as- 
sociated Y^onley  w ith  the  appellant,  and  made  him  a party  to  the  com- 
tract,  at  his  suggestion.  But  this  averment  is  not  material.  It  con- 
tains no  allegation  of  fraud  or  mistake  in  making  the  contract.  The 
fact  remains  that  the  written  contract  is  not  for  the  skill  and  services 
of  Baxter  alone,  but  for  those  of  Baxter  and  Yonley;  and,  where  the 
parties  have  deliberately  put  their  engagements  into  writing  in  sin;li 
terms  as  to  import  a legal  obligation,  it  is  conclusively  presumed  that 
the  whole  engagement  of  the  parties  and  the  nature  and  extent  of 
their  undertaking  is  contained  in  the  writing.  Wilson  v.  Ranch  Co., 
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36  U.  S.  App.  634,  20  C.  C.  A.  244,  249,  and  73  Fed.  904,  999.  The 
other  allegation  is  that  after  the  death  of  Yonley,  with  the  consent 
of  Margaret  Billings  and  Margaret  Cavner,  the  appellant  associated 
with  himself  such  persons  as  would,  in  his  judgment,  best  enable  him 
to  carry  into  effect  the  agreement  and  the  wishes  of  the  clients;  that 
he  commenced  and  prosecuted  the  suit  to  a successful  issue  with  their 
consent,  and  did  every  act  which  it  was  incumbent  on  him  to  do  in  the 
premises.  But  this  averment  falls  far  short  of  an  allegation  that 
Margaret  Billings  and  Margaret  Cavner,  in  consideration  of  these 
services,  undertook  or  agreed  to  pay  to  Baxter  alone,  or  to  Baxter 
and  his  associates,  the  same  compensation  which  they  had  agreed  to 
pay  for  the  services  of  Baxter  and  Yonley;  and  without  such  an 
allegation  the  averment  is  immaterial.  When  Yonley  died,  the  con- 
tract of  June  23, 1887,  was  at  an  end.  It  had  no  force  or  virtue  after 
the  instant  of  his  decease.  Before  Margaret  Billings  and  Margaret 
Cavner  could  be  bound  to  pay  to  Baxter  or  to  him  and  his  associates 
the  price  which  they  had  agreed  to  pay  for  the  services  of  Baxter  and 
Yonley,  there  must  be  a new  contract  between  new  parties,  as  com- 
plete and  definite  as  that  which  was  originally  made.  There  is  no 
averment  in  this  bill  that  there  w’as  such  a contract.  The  only  legal 
effect  which  the  allegations  to  which  w'e  have  referred  could  have 
would  be  to  charge  Margaret  Billings  and  Margaret  Cavner,  in  a 
proper  case,  with  a liability  to  pay  to  llaxter  and  his  associates  what 
their  services  were  reasonably  worth.  This  bill  was  not  brought  for 
that  purpose.  It  contains  no  prayer  for  the  recovery  of  that  measure 
of  compensation.  It  contains  no  allegation  of  the  value  of  the  serv- 
ices. We  are  unable  to  find  any  ground  ujwn  which  it  can  be  main- 
tained, and  the  decree  below  must  be  afllnued,  with  costs.  It  is  so 
ordered. 


(83  Fed.  7!>«5.) 

NORTH  .\MERir.\N  LOAN  & TRUST  CO.  v.  COLONIAL  & U.  S.  MORTG. 

' CO.,  Limited. 

COLONIAL  & U.  S.  MORTG.  CO.,  Limited,  v.  NORTH  AMERICAN  LOAN 

& TRUST  CO. 

(Circuit  Court  of  Ai)poaIs,  Eighth  Circuit.  Deceml)or  0,  1807.) 

Nos.  911  and  915. 

1.  CORI’OUATfO.V  ScCCKKniXO  PAUTNEUsirip — AsSCMPTION  OF  CONTRACTS. 

A i»artuershli>,  wliuli  was  acting  as  agent  for  a foreign  mortgage  com- 
pany in  making  farm  Ihans.  made  an  agreement  with  such  company  to 
collect  such  loans  without  charge  in  addition  to  the  commissions  received 
in  makitig  tiie  loans,  and  to  foreclose  the  mortgages  taken,  when  neces- 
.sar>',  without  charge  for  attorney’s  fees.  The  partnership  was  succeetled 
In  business  by  a corporation  formed  by  the  partners,  who  were  its  of- 
ficers and  directors,  which  asstmied  the  balance  due  from  the  partnership 
to  the  mortgage  company  on  aecotmt.  and  continued  the  business  during 
the  ensuing  five  years  without  further  agreement,  collecting  money,  and 
foreclosing  numerous  mortg.ages  for  w'hich  no  charge  >vas  made  in  its 
montldy  reports.  Udd,  tliat  tlie  eori)oratiou  must  be  lield  to  have  adoptetl 
the  agreement  made  by  the  .partnership  with  reference  to  such  services. 
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and  could  not,  after  such  a lapse  of  time,  assert  a right  to  compensation 
therefor. 

a.  Same— Estoppel. 

Where  a partnership  acting  as  agent  for  a mortgage  company  in  making 
farm  loans  agreed  to  guaranty  the  title  to  all  lands  on  which  loans  were 
made,  a corporation  organized  to  succeed  to  the  business  of  the  partner- 
ship, and  of  which  the  parties  were  the  officers  and  directors,  which  pro- 
cured legal  services  in  perfecting  such  titles  without  any  agreement  by  the 
mortgage  company  to  pay  therefor,  will  be  held  to  have  done  so  in  dis- 
charge of  the  obligations  of  the  partnership,  no  charge  having  been  made 
therefor  In  current  accounts  rendered  to  ^e  mortgage  company,  nor  for 
several  years  thereafter, 

S.  Review  on  Error— Record— Opinion  of  Court. 

A memorandum  of  opinion  filed  by  the  trial  Judge  Is  no  part  of  the  record 
in  the  case,  and  assignments  of  error  based  thereon,  and  not  supported  by 
exceptions  properly  taken  and  preserved  in  the  record,  will  not  be  consid- 
ered by  the  circuit  court  of  appeals.  70  Fed.  023.  modified. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

This  suit  was  brought  by  the  North  American  Loan  & Trust  Company,  a 
corporation  of  South  Dakota,  hereafter  termed  the  “Trust  Company,”  against 
the  Colonial  & United  States  Mortgage  Company,  Limited,  a corporation  of 
Great  Britain,  hereafter  termed  the  “Mortgage  Company.”  Both  parties  have 
sued  out  writs  of  error  to  reverse  the  judgment  of  the  circuit  court,  but  the 
case  is  before  this  court  for  review  on  a single  record.  The  Trust  Company 
sued  the  Mortgage  Company  to  recover  the  sum  of  $48,729.45  for  services 
rendered  for  and  in  behalf  of  the  Mortgage  Company.  It  alleged,  in  substance, 
that  the  Mortgage  Company  was  justly  Indebted  to  it  to  the  amount  last  stated 
for  commissions  which  it  had  earned  in  collecting  moneys  due  to  tlie  Mortgage 
Company,  and  for  services  rendered  by  certain  attorneys  in  foreclosing  certain 
mortgages  and  in  examining  titles  for  the  Mortgage  Company;  also  for  serv- 
ices rendered  in  collecting  rents  for  the  latter  company.  In  its  answer  to 
the  complaint  the  Mortgage  Company  denied  all  liability  to  the  Trust  Company 
for  any  of  the  alleged  items  of  Indebtedness,  and  averred,  in  substance,  that 
the  Trust  Company  had  received  full  compensation  for  all  services  In  its  be- 
half rendered.  It  further  averred,  in  substance,  that  the  Trust  Company  was 
the  successor  In  Interest  of  a co-partnership  known  as  the  Dakota  Farm-Mort- 
gage Company;  that  the  Trust  Company  and  its  predecessor  in  interest,  the 
I>akota  Farm-Mortgage  Company,  had  for  some  years  acted  as  its  agents  in 
the  state  of  South  Dakota  in  loaning  money  on  real-estate  security,  and  in  col- 
lecting the  principal  and  interest  due  on  such  loans  as  they  matured;  that 
bj'  the  arrangement  under  which  said  loans  and  collections  were  made  by  said 
agents  they  received  full  compensation  for  their  respective  services  by  a com- 
mission which  was  paid  by  the  borrowers,  either  when  the  loans  were  negoti- 
ated, or  from  time  to  time  thereafter,  as  Interest  on  the  loans  was  paid;  that 
by  the  terms  of  the  agreement  under  w'hich  said,  agency  for  the  loan  of 
money  was  created,  the  agent  negotiating  the  loan  was  required  to  guaranty 
the  title  to  all  lands  on  which  loans  were  made;  that  by  an  agreement  entered 
Into  with  the  co-partnership  known  as  the  Dakota  Farm-Mortgage  Company, 
which  was  binding  on  the  Tnist  Company  as  its  successor  in  interest,  the  lat- 
ter undertook  to  foreclose  mortgages  belonging  to  the  Mortgage  Company  fn*e 
of  cost  to  the  latter  company  for  attorneys’  fees:  and  that  any  moneys  which 
had  been  advanced  and  paid  to  attorneys  by  the  Trust  Company  for  foreclos- 
ing mortgages  and  for  other  services  were  laid  out  and  expended  for  services 
rendered  for  and  In  behalf  of  the  Trust  Company,  and  were  not  a legal  charge 
against  the  Mortgage  Company.  The  Mortgage  Company  also  filed  a counter- 
claim against  the  Trust  Company,  wherein  it  charged  that  the  Trust  Com- 
imny  was  justly  Indebted  to  It  in  the  sum  of  .$19,881.90  for  moneys  colIectcHl 
by  the  Trust  Company  as  agent,  which  it  had  not  paid  over  to  its  principal. 
A reply  was  filed  by  the  Trust  Company,  and  the  case,  by  agreement,  was 
sent  to  a referee  for  hearing  and  rei>ort  upon  all  the  issues. 
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In  due  time  the  referee  made  nnd  filed  his  report,  wherein  he  recommended 
the  entrj'  of  a jiulijuient  against  the  Mortgage  Company  in  the  sum  of 
421.94.  The  amounts  allowed  by  the  referee  In  favor  of  the  Trust  Comi>any 


were  as  follows: 

For  services  rendered  in  the  foreclosure  of  mortgages  by  adver* 

tlsement  ^ 7,075  00 

For  services  rendered  In  the  foreclosure  of  mortgages  by  action.  609  55 
For  services  rendered  In  procuring  deeds  to  lands  from  the 

mortgagors  1,315  00 

For  services  rendered  in  perfecting  titles  to  lands  at  the  public 

land  office  2,610  00 

For  commissions  for  collecting  the  principal  and  interest  on 

loans  9,772  38 

For  services  rendered  in  paying  taxes  on  lands  belonging  to  the 

Mortgage  Company  1.366  00 

For  services  rendered  in  leasing  lands 120  00 


Total  ?!22,867  93 


The  referee  reported  that  the  Trust  Company  had  In  Its  hands  the  sum  of 
JO.ll.'i.OO,  which  It  had  collected  for  and  in  behalf  of  the  Mortgage  Company, 
leaving  a balance  due  to  the  Trust  Company,  as  above  stated,  of  $13,421.94. 

To  this  report  exceptions  were  filed,  and  on  the  hearing  of  the  exceptions 
the  circuit  court  refused  to  review  any  of  the  findings  of  fact  made  by  the 
referee.  It  held,  however,  that  the  referee  had  erred  In  his  conclusions  of 
law,  and  It  accordingly  directed  that  a judgment  be  entered  against  the  Trust 
Company,  and  in  favor  of  the  Mortgage  Company,  in  the  sum  of  $9,327.46. 
This  amount  appears  to  have  been  arrived  at  by  the  court  by  correcting  a 
clerical  error  made  by  the  referee,  and  by  charging  the  Trust  Company  with 
the  sum  of  $769.16,  In  addition  to  the  sum  of  $9,445.99,  found  by  the  referee 
to  be  in  Its  hands,  and  by  deducting  from  the  gross  amount  thus  ascertained 
the  sum  of  $887.70,  which  the  trial  court  found  the  Trust  Company  was  enti- 
tled to  retain  as  a commission  for  the  collection  of  inicrest  due  on  certain 
loans  that  had  been  negotiated  by  the  firm  of  Donahue  & Payne. 

John  L.  Pyle  and  A.  B.  Melville,  for  North  American  Loan  & Trust 
Co. 

L.  B.  French  (A.  H.  Orvis,  on  the  brief),  for  Colonial  & U.  S.  Mortg. 
Co.,  Limited. 

Before  BREWER,  Circuit  Justice,  and  THAYER,  Circuit  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  circuit  court  held  that,  upon  the  state  of  facta  found  and  re- 
ported by  the  referee,  the  plaintiff  below,  the  North  American  Loan 
& Trust  Company,  was  not  entitled  to  charge  the  defendant  below, 
the  Colonial  & United  States  Mortgage  Company.  Limited,  for  serv- 
ices rendered  in  foreclosing  mortgages,  and  that  it  was  not  entitled 
to  charge  the  Mortgage  Company  a commission  for  collecting  the 
principal  and  interest  of  loans  that  had  been  negotiated  for  and  in 
behalf  of  the  defendant  company  by  the  Dakota  Farm-Mortgage 
Company.  The  circuit  court  accordingly  overruled  two  findings 
made  by  the  referee,  designated  in  his  report  as  findings  Nos.  45  and 
73,  wherein  the  referee  had  expressed  a contrary  view,  upon  the 
ground  that  said  findings,  when  read  in  connection  with  other  parts 
of  the  report,  were  essentially  conclusions  of  law,  and  in  no  proper 
sense  findings  of  fact.  Error  is  assigned  because  of  such  action  on 
the  part  of  the  trial  court.  We  are  not  satisfied,  however,  that  the  ex- 
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ception  is  well  taken.  It  appears  from  the  report  of  the  referee 
that  a co-partnership  known  as  the  Dakota  Faiin-Mortgage  Com- 
pany, consisting  of  several  persons,  was  organized  in  the  year  1882, 
at  Huron,  S.  D.;  that  it  became  the  agent  of  the  defendant  Mort- 
gage Company  in  the  year  1883  for  loaning  money  in  the  state  of 
South  Dakota,  and  for  the  collection  of  the  principal  and  interest  of 
such  loans  when  due;  that  in  May,  1885,  one  member  of  said  firm 
as  at  first  organized  retired  from  the  firm,  and  that  two  other  per- 
sons were  admitted  to  membership;  that  thereafter  the  reorganized 
firm  continued  the  business  of  the  old  firm  under  the  same  firm  name, 
and  conducted  the  business  in  substantially  the  same  way  that  it 
had  previously  been  transacted,  and  assumed  all  the  liabilities  of  the 
^ old  firm;  that  the  reorganized  firm  continued  to  act  as  agent  for  the 
Mortgage  Company  in  loaning  its  money  until  November,  ^887,  at 
which  latter  date  the  members  of  the  co-partnership  organized  a 
corporation  under  the  name  of  the  Dakota  Farm-Mortgage  Company, 
and  that  all  the  members  of  the  former  partnership  became  officers 
and  directors  of  the  corporation  when  the  same  was  organized;  that 
the  corporation  thus  organized  assumed  the  balance  of  account  due 
to  the  defendant  Mortgage  Company,  as  shown  by  the  last  account 
w^hich  had  been  rendered  by  the  co-partnership,  and  thereafter,  for 
a period  of  about  five  years,  made  reports  to  the  Mortgage  Company, 
in  which  it  made  the  same  charges  against  the  Mortgage  Company 
for  services  rendered  and  expenses  incurred  in  the  business  of  the 
agency  that  had  been  previously  made  by  its  predecessor  in  interest, 
the  Dakota  Farm-Mortgage  Company;  that  in  January,  1891,  the 
corporation  changed  its  name,  and  was  thereafter  known  as  the 
North  American  Ix)an  & Trust  Company;  that  from  the  date  of  its 
organization  in  November.  1887,  until  1892,  the  corporation  never 
made  any  claim  in  any  of  the  numerous  reports  which  it  made  to  the 
Mortgage  Company  for  services  rendered  in  collecting  the  principal 
and  interest  of  loans  that  had  been  negotiated  by  either  of  th.e  co- 
partnerships which  transacted  business  under  the  name  of  the  Da- 
kota Farm-Mortgage  Company,  but.  during  the  whole  of  said  period, 
contented  itself  with  making  the  same  charge  for  services  and  ex- 
penses which  its  predecessors  in  interest  had  made,  and  that  its 
predecessors  in  interest  had  never  made  any  charge  for  the  species 
of  service  last  aforesaid. 

The  referee  further  found  that  the  Mortgage  Company  ceased  to 
make  new  loans  about  the  month  of  April,  1887;  that  in  October  of 
that  year — a month  or  so  before  the  plaintiff  corporation  was  org.'tn- 
ized — it  became  known  that  many  of  the  loans  previously  made, 
which  were  secured  by  mortgages,  would  not  be  paid,  and  that  it 
would  become  necessary  to  foreclose  numerous  mortgages;  that,  in 
view  of  such  fact,  and  in  view  of  the  fact  that  the  co-partnership  w’as 
about  to  become  a corporation,  L.  H.  Hole,  who  was  then  acting  as 
general  manager  of  the  partnership,  and  who  subsequently  became 
president  of  the  corporation,  entered  into  an  agreement  with  the 
Mortgage  Company  to  foreclose  its  mortgages,  either  by  suit  or  ad- 
vertisement, as  might  be  directed,  and  that  in  no  case  should  the  at- 
torney’s fee  provided  for  in  the  respective  mortgages  bwome  a lien 
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or  claim  against  the  Mortgage  Company,  or  its  patrons,  or  against 
the  lands  foreclosed  in  the  hands  of  the  Mortgage  Company,  or  its  cli- 
ents ; that  thereafter,  between  the  years  1888  and  1891,  many  mort- 
gages were  foreclosed  by  attorneys  who  were  employed  by  the  plain- 
tiff corporation,  and  that  in  the  monthly  statements  of  account  there- 
after rendered  to  the  Mortgage  Company  no  charge  was  made  for  the 
services  of  attorneys  in  foreclosing  mortgages  either  by  suit  or  by 
advertisement. 

It  is  suggested  in  behalf  of  the  Trust  Company  that,  inasmuch  as 
the  referee  may  not  have  reported  all  the  facts  which  were  disclosed 
by  the  evidence,  the  general  statements  contained  in  paragraphs  45 
and  7^1  of  the  report,  to  the  effect  that  the  plaintiff  did  not  agree  “that 
there  should  be  no  charge  for  attomeys’  fees,”  and  that  it  did  not 
agree  to  collect  without  charge  the  principal  and  interest  of  loans 
where  the  money  was  not  reinvested,  ought  to  be  accepted  as  ulti- 
mate findings  of  fact,  and  for  that  reason  not  open  to  review,  either 
by  the  trial  court  or  an  appellate  court.  In  reply  to  this  suggestion 
it  is  only  deemed  necessary  to  say  that  the  referee  reported  the  facts 
which  were  proven  on  the  trial  with  unusual  fullness  and  detail,  and 
it  seems  evident,  from  an  inspection  of  the  report,  that  the  state- 
ments contained  in  paragraphs  45  and  73  are  merely  conclusions 
drawn  by  the  referee  from  the  facts  theretofore  detailed  in  his  re- 
port, the  substance  of  which  we  have  already  stated.  We  are  fur- 
thermore of  opinion  that  the  conclusions  thus  draw'n  by  the  referee 
w'ere  erroneous,  and  that  they  were  not  justified  by  the  conduct,  deal- 
ings, and  agreements  of  the  parties  as  they  are  disclosed  by  the  re- 
port. For  a period  of  about  five  yeai*s  the  plaintiff  company  kept 
and  observed  the  agreement  which  w'as  made  by  its  president,  L.  H. 
Hole,  in  October,  1887,  relative  to  the  fore<*losure  of  mortgages,  and 
in  the  meantime  it  made  no  charge  for  legal  services  rendered  in  con- 
nection with  the  foreclosure  of  mortgagees,  whether  they  were  fore- 
closed bv  action  or  bv  advertisement.  Moreover,  L.  H.  Hole,  the 
president  of  the  plaintiff  company,  who  made  the  agreement  of  Oc- 
tober, 1887,  was  one  of  the  attorm*ys  who  were  employed  by  the  plain- 
tiff to  prosecute  the  foreclosure  suits.  When  the  agreement  last  re- 
ferred to  was  made,  it  was  doubtless  supposed  that  very  mu<*h  of  the 
land  which  would  be  sold  under  the  moi-tgages  would  eventually  be 
redeemed  from  sale,  and  that  the  attorneys’  fees  earned  in  foreclosure 
proceedings  would  be  paid  by  the  mortgagors  when  the  land  was 
thus  rcMleemed.  But,  be  this  as  it  may,  it  is  clear,  we  Ihink,  that 
after  such  a long-continued  course  of  dealing,  in  which  the  plaintiff 
company  never  assertCMl  any  right  to  attormws’  fees,  it  is  now  ten) 
late  to  interpose  such  a claim.  In  view  of  the  plaintiff’s  conduct,  the 
conclusion  is  inevitable  that  the  plaintiff  company  adopttMl  the  agriM>- 
ment  which  was  made  by  its  president  shortly  prior  to  its  incorjuira- 
tion,  and  that  the  services  by  it  rendered  in  foreclosing  mortgages 
were  performed  in  compliance  with  the  terms  of  that  agi*eeraent, 
which  i)iecluded  any  charge  for  attorneys’  fees. 

The  same  considerations  to  whi(;h  we  have  last  adverted  apply 
with  equal  force  to  the  claim  which  the  plaintiff  prefers  for  compen- 
sation for  servic(‘s  rendered  in  behalf  of  the  Mortgage  Company  in 
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collecting  the  principal  and  interest  of  loans.  Neither  of  the  co-parf' 
nerships  known  as  the  Dakota  Farm-Mortgage  Company,  to  whose 
business  the  plaintiff  comiiany  succeeded,  ever  made  a practice  of 
charging  for  services  of  that  nature;  the  arrangement  being,  ac- 
cording to  the  referee's  findings,  that  the  commission  received  from 
borrowers  when  loans  were  negotiated  should  be  regardt^l  as  a suf- 
ficient compensation  for  all  services  that  might  be  rendered  there- 
after in  making  collections  of  either  the  principal  or  interest  of 
loans.  The  plaintiff  company,  for  five  years,  pursued  the  s;ime  prac- 
tice which  had  been  followed  by  its  pred<*c(‘ssors,  and  during  that 
period  made  collet  tions  of  principal  and  interf^t  to  the  amount  of 
^181,371.31,  without  asserting  any  claim  for  compensation  on  ac- 
count of  such  services.  Most  of  the  money  so  collected  it  has  paid 
over  to  tlie  Mortgage  Company,  and,  as  the  Mortgage  Company  is 
itself  an  agent  for  the  investment  of  moneys  intrusted  to  it  by  its 
customers,  it  is  fair  to  presume  that  the  Mortgage  Company  has,  in 
turn,  paid  the  monev  to  the  various  persons  to  w’honi  H belongs. 
Bomething  was  said  in  argument  of  the  great  injustice  which  would 
be  done  by  requiring  the  plaintiff  to  collect  loans  without  charge, 
after  it  was  denied  the  right  of  reinvesting  the  moneys  so  collected; 
but  a greater  injustice  would  be  done  to  the  Mortgage  Company  by 
requiring  it  to  pay  a commission  for  such  collections  after  it  has 
paid  the  money  to  its  customei’s  iind  clients  without  any  knowledge 
that  a claim  for  such  commissions  would  be  interposed.  In  a va- 
riety of  ways  the  collection  of  moneys  belonging  to  the  Mortgage 
Company  may  have  been  a benefit  to  the  Trust  Company,  but,  wheth- 
er it  did  or  did  not  derive  a benefit  from  the  collections  in  question, 
it  cannot  be  heard  at  this  late  dav  to  make  a claim  for  such  services. 
It  should  have  demanded  compensation  for  the  services  while  the 
same  were  being  rendered,  or  at  least  have  given  notice  of  its  inten- 
tion to  charge  for  the  same.  The  fact  that  it  made  no  such  demand 
and  gave  no  such  notice,  but  continued  to  render  the  services  with- 
out charge,  fully  justifies  the  conclusion  that  it  considered  itself  in 
duty  bonnd  to  make  the  collections  in  question  for  the  purpose  of 
discharging  the  obligations  which  rested  upon  its  predecessors  in  in- 
terest, by  w hom  the  loans  had  been  negotiated.  We  conclude,  there- 
fore, that  the  trial  court  acted  properly  in  overruling  the  referee’s 
conclusions,  as  expressed  in  pcaragraphs  45  and  73  of  the  report,  and 
in  rejecting  the  claims  to  which  those  paragraphs  of  the  report  re- 
late. 

Complaint  is  further  made  by  the  Trust  Company  of  the  disallow'- 
ance  by  the  trial  court  of  the  sum  of  $2,G1().  which  was  allowed  by 
the  referee  as  comptuisation  for  services  rendered  by  the  Trust  Com- 
pany in  perfecting  the  titles  to  certain  lands  on  which  money  of  the 
Jlortgage  Company  had  been  loaned  by  the  co-partnership  known  as 
the  Dakota  Farm-Mortgage  Company.  With  reference  to  this  con- 
tention it  may  be  said  that  the  report  of  the  referee  discloses,  in  sub- 
stance, that  money  of  the  Mortgage  Company  was  loaned  by  the 
co-partnership  under  an  agreement  with  the  Mortgage  Company 
w’hich  requiri^  the  co-partnershi]>  to  guaranty  that  the  titles  to  all 
tracts  of  land  on  which  money  might  be  loaned  were  perfect  in  every 
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respect,  and  that  the  mortgages  taken  thereon  in  favor  of  the  Mort- 
gage Company  were  a first  charge  on  the  land;  that  considerable 
money  was  in  fact  loaned  by  the  co  partnership  on  land,  the  title 
whereof  was  not  perfect,  by  reason  of  some  defect  in  the  proceedings 
under  and  by  virtue  of  which  the  land  had  been  entered  at  the  public 
land  office;  that  doubts  arose  as  to  the  validity  of  such  entries,  and 
that  the  same  were  suspended  by  the  officers  of  the  land  department; 
that  it  became  necessary  to  procure  evidence  to  free  said  entries 
from  suspension  and  perfect  the  titles;  and  that  L.  H.  Hole,  who 
was  styled  president  of  the  co-partnership  known  as  the  Dakota 
Farm-Mortgage  Company,  and  who  was  afterwards  president  of  the 
plaintiff  company,  was  one  of  the  attorneys  for  whose  services  in 
perfecting  said  land  titles  the  charge  now  in  question  is  preferred.  It 
has  already  been  stated  that  the  referee's  report  further  shows  that 
all  the  other  members  of  the  co-partnership  by  which  the  loans  on  de- 
fective titles  had  been  made  afterwards  became  the  officers  and 
directors  of  the  plaintiff  company,  and  therefore  had  a direct  interest 
in  curing  whatever  defects  existed  in  titles  to  land  on  which  the  co- 
partnership had  loaned  the  money  of  the  Mortgage  Company.  The 
referee  does  not  report  or  find  that  the  services  rendered  in  perfecting 
the  land  titles  wore  rendered  in  pursuance  of  an  agreement  that  the 
Trust  Company  should  be  paid  for  such  ser\ices,  or  that  charges  for 
such  services  were  made  in  its  monthly  reports  to  the  Mortgage  Com- 
pany contemporaneously  with  the  rendition  of  such  services,  or  that 
any  claim  w'as  made  on  that  account  until  the  year  1892.  when  dif- 
erenccs  had  arisen  between  the  two  companies,  although  the  services 
in  question  were  rendered  during  the  years  1888,  1889,  and  1890. 
Under  these  circumstances,  we  are  of  opinion  that  the  law  will  not 
imply  a promise  on  the  part  of  the  Mortgage  Company  to  pay  for  the 
services  rendered  in  perfecting  the  land  titles,  but  wall  rather  infer 
that  such  services  were  rendered  by  the  co!*poration  in  discharge  of 
the  obligations  of  the  co-partnership.  We  cannot  say,  therefore,  that 
an  error  was  committed  by  the  trial  court  in  disallowing  this  claim, 
even  on  the  state  of  facts  reported  by  the  ifferee. 

This  disposes  of  the  principal  errors  w'hich  have  been  discussed,  but 
two  others  remain  to  be  noticed.  The  referee  found  that  the  plain- 
tiff company  had  collected  for  the  Mortgage  Company  the  sum  of  ^97,- 
896.99,  being  the  principal  of  loans  that  were  negotiated  by  the  firm 
of  Donahue  & Payne,  and  that  a commission  of  3 per  cent,  thereon, 
or  the  sum  of  ^2,036.90,  was  a reasonable  com|>ensation  for  the  seiw- 
ices  in  question.  The  circuit  court  did  not  disturb  this  finding  of 
the  referee.  Moreover,  counsel  for  the  Mortgage  Company  concede 
the  Trust  Company’s  right  to  compensiition  for  collecting  the  Donahue 
& Payne  loans.  It  seems,  however,  that  in  entering  judgment  on  the 
referee’s  report  the  circuit  court  disallowed  the  sura  of  19.772.38, 
w'hich  the  referee  had  allow’ed  as  coinpcmsation  for  the  collection  of 
the  principal  and  interest  of  all  loans,  including  the  Donahue  & Payne 
loans,  and  that  by  so  doing  it  deprived  the  plaintiff  company  of  its 
commission  on  the  latter  class  of  loans,  amounting  to  |2,036.90.  Coun- 
sel for  the  Mortgage  Companv  have  suggested  that  these  commis- 
sions were  allowed  to  the  plaintiff  by  the  referee  in  making  up  his 
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report  on  the  Mortgage  Company’s  counterclaim,  and  in  stating  the 
balance  of  money  in  the  Trust  Company’s  bands  which  it  had  not  paid 
over  to  the  Mortgage  Company.  This  suggestion,  however,  is  not 
confirmed  by  a careful  examination  of  the  referee’s  report.  In  view  of 
the  manner  in  which  the  account  was  stated  by  the  referee  in  his 
report,  it  seems  obvious  that  the  commission  due  to  the  Trust  Compiiny 
for  collecting  the  Donahue  & Payne  loans  was  not  deducted  in  stating 
the  balance  of  collections  found  to  be  in  the  Trust  Company’s  hands. 

Again,  the  referee  reported  that  the  plaintiff  was  entitled  to  com- 
pensation in  the  sum  of  $1,366  for  paying  taxes  on  land  belonging  to 
the  Mortgage  Company,  or  for  buying  in  such  lands  at  tax  sales;  also 
that  the  Trust  Company  was  entitled  to  compensiition  in  the  sum  of 
$120  for  leasing  lands  belonging  to  the  Mortgage  Company,  and  for 
collecting  the  rents  which  accrued  under  such  leases.  These  findings 
by  the  referee  were  not  disturbed,  and  in  pursuance  thereof  it  seems 
clear  that  the  plaintiff  company  should  have  received  credit  for  both 
of  the  laat-mentioned  sums,  aggregating  $1,4S6.  The  result  is  that 
the  plaintiff  should  have  received  credit  for  items  aggregating  $3,- 
522.90,  which  were  disallowed  by  the  circuit  court,  and  the  judgment 
rendered  in  favor  of  the  Mortgage  Company  is,  to  that  extent,  exces- 
sive. It  is  not  necessary,  however,  to  reverse  the  judgment  of  the 
circuit  court  because  of  this  error,  but,  following  a practice  which  was 
approved  by  the  supreme  court  in  Railroad  Co.  v.  Estlll,  147  U.  S.  59 1 , 
622,  13  Sup.  Ct.  444,  and  by  this  court  in  Commissioners  v.  Sherwood, 
27  U.  S.  App.  458,  468,  11  C.  C.  A.  507,  and  61  Fed.  103,  the  error 
may  be  cured  by  affirming  the  judgment  for  the  correct  amount  due 
to  the  Mortgage  Company,  and  disaffirming  it  as  to  the  residue. 

Concerning  the  writ  of  error  which  was  sued  out  by  the  Colonial  & 
United  States  Mortgage  Company,  it  will  suffice  to  say  that  the  as- 
signment of  errors  accompanying  that  writ  is  addressed  to  certain 
views  which  were  expressed  by  the  trial  judge  in  a short  “memoran- 
dum of  opinion”  filed  in  the  circuit  court,  which  has  been  certified  to 
this  court  in  connection  with  the  record.  The  opinion  in  question 
forms  no  part  of  the  record,  however,  and  assignments  of  error  based 
thereon  which  are  not  supported  by  exceptions  properly  taken  at  the 
trial  and  pi*eserved  in  the  record  cannot  be  noticed  by  this  court.  We 
find  nothing  in  the  record  proper  which  would  enable  us  to  consider 
the  errors  which  have  been  assigned  by  the  Colonial  & United  States 
Mortgage  Company,  the  defendant  below,  wherefore  the  writ  of  error 
which  was  sued  out  in  its  behalf  in  case  No.  915  must  be  dismissed. 
It  is  accordingly  ordered  that  the  judgment  of  the  circuit  court  be 
affirmed  in  the  sum  of  $5,804.56,  with  interest,  and  that  the  residue 
of  the  judgment  rendered  by  the  circuit  court  in  excess  of  that  amount 
be  disaffirmed,  and  that  the  costs  incurred  in  this  court  be  equally 
divided  between  the  parties. 
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(8;i  Fed.  803.) 

UXTON  MUT.  LIFE  INS.  CO.  7.  THOMAS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit  October  4,  1897.) 

No.  303. 

1.  Libel  and  Slander— Libelous  Pleading— Piuvileoe. 

In  a suit  on  a life  insurance  poiicy,  the  defense  was  that  the  Insured  was 
still  iivlnp.  The  company  nlle*red  a conspiracy  on  the  part  of  the  plaintiff 
and  her  husband,  the  insiiretl,  to  defraud  the  company,  and  that  plaintiff  and 
her  attorneys  “have  no  knowledge  or  information  whatever  of  the  death  of 
[insured],  but  have  alleged  that  [Insured]  is  dead,  for  the  sole  purpose  of 
carrying  out  the  agreement,  conspiracy,  and  fraud  hereinbefore  set  out.” 
Held  libelous  and  not  privileged. 

2.  Same— PiuviLEOED  .Matter  is  Pleading— Relation  to  Issue. 

Matter  inserted  in  a pleading,  to  be  privileged,  must  be  legitimately  re- 
lated to  the  Issues,  or  so  pertinent  to  the  subject  of  the  controversy  that  It 
may  become  the  subject  of  inquiry  on  the  trial. 

3.  Same— Liijei.ous  Pleadintj— Proof  of  Malice. 

\\'hero  a clinrge  in  a pleading  is  liliclous,  no  proof  of  malice  is  necessary 
aside  from  the  intrinsic  evidence  afforded  by  the  libelous  charge  itself,  and 
the  circumstances  under  which  it  was  utter^. 

4.  Plea  Filed  by  .\ttohnev — Knowledge  of  Client — Presumption. 

An  answ'er  prepared  and  tiled  by  the  duly-authorized  attorney  of  a cor- 
poration in  an  action  pending  against  it  will  be  presumed,  until  the  con- 
trary is  showm,  to  have  been  the  answer  of  the  corporation,  and  to  contain 
matter  authorized  by  it  as  its  defense. 

Jn  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  District  of  Washington. 

Crowley  & Grosscup,  R.  S.  Jones,  and  B.  A.  Crowl,  for  plaintiff  in 
error. 

Harry  L.  Smith,  George  H.  Walker,  and  Jesse  Thomas,  for  defend- 
ant in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error,  the  Union  Mutual 
Life  Insurance  Company,  was  the  defendant  in  an  action  for  libel. 
Its  iirincipal  assignment  of  error  on  the  writ  of  review  is  that  the 
circuit  court  refused  to  instruct  the  jury  to  return  a verdict  for  the 
defendant.  The  facts,  so  far  as  they  are  pertinent  to  the  present 
inquiry,  are  these:  In  the  year  1894  one  Johanna  C.  Martin  brought 

an  action  in  the  state  of  Washington,  against  the  insurance  company, 
to  reeoviT  upon  a policy  of  insurance  issued  by  the  company  upon 
the  life  of  her  hushaiid.  The  company  made  answer,  denying  the 
death  of  the  insured,  and  alleging  as  an  affirmative  defense  that 
(lie  plaintiff  in  that  action  and  her  attorneys  had  entered  into  an 
agrci  nient  and  conspiracy  to  defraud  the  defendant,  and  that  said 
plaintiff  and  her  attorneys  “have  no  knowledge  or  information  what- 
soever of  the  death  of  said  Jonas  Martin,  but  have  alleged  that  the 
said  Jonas  Martin  is  dead  for  the  sole  purpose  of  carrying  out  the 
agroenient,  coiis[uracy,  and  fraud  hereinbefore  set  out.”  Jesse 
Thomas,  one  of  the  attorneys  for  the  plaintiff  in  said  action  upon  said 
insurance  policy,  thereuiion  brought  an  action  against  the  insurance 
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company  for  dania^jcs.  allej;inf(  that  the  matter  set  forth  in  said 
aflirmative  defense  was  libelous.  The  insurance  company,  in  its 
answer  to  the  complaint,  relied  upon  the  defenses  (1)  that  the  matter 
so  alleged  in  its  answer  to  the  action  upon  the  contract  of  insurance 
was  privileged  matter,  and  was  not  actionable*;  and  (2)  that  the  same 
was  inserted  in  its  answer  bv  its  attorney  without  its  knowledge  or 
consent.  Upon  the  same  grounds,  it  is  now  contended  that  the  cir- 
cuit court  should  have  directed  the  jury  to  return  a verdict  for  the 
defendant. 

Contrary  to  the  rule  of  the  English  courts,  the  American  courts 
have  established  the  doctrine  that  matter  insert (*d  in  a pleading  in 
court  is  privileged  only  when  connected  with  the  subject-matter 
of  the  litigation.  It  is  perhaps  not  necessary  that  it  be  in  all  cases 
material  to  th<*  issues  presented  by  the  pleadings,  but  it  must  la* 
legitimately  related  thereto,  or  so  pertinent  to  the  subject  of  the  con- 
troversy tliat  it  may,  in  the  course  of  the  trial,  become  the  subject 
of  inquiry.  White  v.  Nichols,  3 How.  206;  Hoar  v.  Wood,  3 Mete. 
(Mass.)  103;  McLaughlin  v.  Cowley,  127  Mass.  310;  Gilbert  v.  Peo- 
ple, 1 Denio,  41;  Sherwood  v.  Powell,  01  Minn.  479,  03  N.  W.  1103; 
Maulsby  v.  Reifsnider,  69  Md.  143,  14  Atl.  505;  Moore  v.  Bank, 
123  N.  Y.  420,  25  N.  E.  1048.  Tested  bv  this  rule,  the  matter  alleged 
by  the  insurance  company  in  its  answer  to  the  suit  of  Johanna  Mar- 
tin was  not  privileged.  The  issue  in  the  action  was  whether  or  not 
the  insurance  company  was  liable  uj)on  the  policy.  Its  defense  was 
that  the  insured  was  still  living.  Instead  of  relying  upon  that  de- 
fense, it  attempted  to  asperse  the  character  of  the  attorneys  who 
were  conducting  the  suit,  by  charging  them  with  lib<‘lons  matter, 
which,  if  true,  added  in  no  way  to  the  force  of  its  allegation  that  the 
event  upon  which  alone  its  liability  was  to  attach  had  not  occuri(*d, 
to  wit,  the  death  of  the  insured.  The  matter  so  alleged  was  not 
pertinent  to  the  issues  in  the  case,  and  upon  motion  it  was  struck 
out  of  the  answer  by  the  court.  In  the  case  of  Moore  v.  Bank,  supra, 
a bank  sued  its  cashier  upon  his  bond  for  misappropriation  of  funds, 
and  alleged  that  the  funds  had  been  misappropriated  “by  collusion 
with  the  teller.”  It  was  held  that  the  allusion  to  the  teller  wais  not 
a privileged  communication,  but  was  prima  facie  libelous.  In  Hyde 
V.  McCabe  (Mo.)  13  S.  W.  875,  where  it  had  been  alleged,  in  an  allida- 
vit  on  a motion  to  require  the  plaintifT  to  give  security  for  costs, 
that  the  aftiant  believed  the  plaintilT  to  be  insolvent,  and  thereupon 
the  plaintiff’s  attorney  tiled  a counter  affidavit,  denying  the  insol- 
vency, and  alleging  that  the  affidavit  in  support  of  the  motion  was 
“a  corrupt,  voluntary,  and  willful  case  of  false  swearing,”  it  was  held 
that  such  averment  in  the  counter  affidavit  was  not  sufficiently  rele- 
vant to  the  issue  to  be  privih‘ged,  and  that  whether  or  not  afliaiit 
made  such  charge  maliciously,  without  believing  it  to  be  relevant, 
and  without  reasonable  and  ])robable  grounds  for  such  lH*lief,  was  a 
question  of  fact,  which  should  have  been  submittcHl  for  trial. 

It  is  contended,  also,  that  the  court  should  havi*  instructed  the 
jury  to  return  a verdict  for  the  defendant,  upon  the  ground  that  thei  e 
was  no  express  evidence  of  malice.  The  burden  of  proving  actual 
malice,  it  is  true,  rested  upon  the  plaintiff;  but  he  w'as  not  necessa- 
28C.C.A.— 7 
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rily  required  to  introduce,  aside  from  the  inti'insic  evidence  afforde  d 
by  the  libelous  charge  itself  and  the  circumstances  under  which  it 
was  uttered,  extraneous  testimony  concerning  the  state  of  mind 
or  feeling  of  the  members  of  the  corporation  towards  him,  although 
such  evidence  would  have  been  admissible.  Elam  v.  Badger,  23 
111.  445;  Garrett  v.  Dickerson,  19  Md.  418,  450;  Weaver  v.  Ilendrick, 

30  Mo.  502;  Briggs  v.  Garrett,  111  Pa.  St.  404,  2 Atl.  513.  The  court 
correctly  instructed  the  jury  as  follows: 

“In  a matter  of  this  kind,  however,  malice  may  be  presumed  from  the  Inten- 
tional statement  of  a fact  which  Is  not  true,  and  which,  at  the  time  the  state- 
ment was  made,  was  not  supported  by  any  evidence  or  circumstances;  in  other 
words,  a statement  made  without  probable  cause,  not  believing  it  to  be  true. 
You  will  take  the  testimony  whether  this  charge  was  made  without  probable 
cause,  and,  if  it  was  knowingly  made,— willfully  made,— you  have  a right  to 
infer  that  it  was  made  maliciously.” 

It  is  urged,  further,  that  the  evidence  proved  (and  that  without 
contradiction)  that  the  officers  and  agents  of  the  insurance  com- 
pany had  no  knowledge  of  the  contents  of  the  answer  which  the 
company’s  attorneys  had  filed  in  the  answer  to  recover  upon  the  in- 
surance policy.  The  corporation  had  its  principal  office  in  the  state  • 
of  Maine,  and  its  attorney  resided  in  the  state  of  W^asliington,  where 
the  action  was  brought.  The  answer  was  prepared  and  sworn  to 
by  the  attorney.  Tlie  only  evidence  aft'orded  by  the  record  con- 
cerning the  knowledge  which  the  company  had  of  the  contents  of 
the  anK^ver  is  that  of  the  attorney  who  prepared  it.  He  stated  that 
none  of  the  company  nor  any  of  its  authorized  agents  knew  any- 
thing of  the  contents  of  the  answer  before  the  decision  of  the  mo- 
tion to  strike  the  same  from  the  files.  As  opposed  to  this  statement, 
it  was  proven  that,  after  the  present  action  for  libel  was  coin- 
nieiued,  the  attorney  wrote  to  counsel  for  the  plaintiff  as  follows: 

‘*Th(*  information  upon  wlikh  tlio  answer  in  tlie  suit  of  Martin  v.  The  In- 
surance Co.  was  ilrawn  came  from  the  liome  otHee,  and  It  will  be  necessarj' 
to  cany  on  some  correspondence,  whieli  cannot  be  done  short  of  sixty  days.” 

It  was  shown,  nioieover,  that,  prior  to  the  preparation  of  said  an- 
swer to  the  action  on  the  insurance  policy,  the  corporation  had  sent 
to  Seattle  a special  agent  to  investigate  into  the  Martin  case,  and 
that  he  had  a conversation  with  the  counsel  for  Mrs.  Martin  concern- 
ing the  alleged  proofs  of  the  death  of  the  insured.  The  answer  pre- 
pared and  filed,  as  it  was,  by  the  duly-authorized  counsel  of  the  in- 
surance company,  in  an  action  pending  against  it,  must  be  presumed, 
until  the  contrary  is  shown,  to  have  been  the  answer  of  the  insur- 
ance company,  and  to  contain  matter  duly  authorized  by  it  as  its 
defense.  We  find  no  error  in  the  action  of  the  trial  court  in  sub- 
mitting to  the  jury,  as  it  did,  the  question  whether  or  not  that  pre- 
sumption, so  raised  by  the  law,  was  overcome  by  the  proofs.  It  is 
probable  tliat  the  jury  took  the  view  that,  notwithstanding  the  tes 
tiinony  of  the  attorney  for  ihc?  insurance  company  to  the  effect  that 
the  company  had  no  knowledge  of  the  contents  of  the  answer  after 
it  was  prepared,  it  was  nevertheless  true,  as  stated  in  the  attorney’s 
letter,  that  the  contents  were  furnished  him  by  the  insurance  com- 
pany, and  that  he  was  instructed  to  insert  in  the  answer  the  very 
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defenses  whicli  it  contained.  It  is  urjjed  by  the  plaintiff  in  error 
that  the  letter  was  erroneously  admitted  in  evidence;  that  it  was  a 
letter  WTitten  from  the  attorney  of  the  plaintiff  in  error  to  counsel  for 
the  opposing  party  in  the  action,  and  for  the  purpose  of  suggesting  a 
compromise;  and  that,  so  far  as  it  contained  evidence  that  the  insur- 
ance company  furnished  the  contents  of  the  answer,  it  was  hearsay. 
But  the  trial  court  admitted  it  in  evidence  only  so  far  as  it  contained 
matter  that  tended  to  impeach  the  testimony  of  the  witness,  and  for 
that  purpose  it  was  clearh'  admissible. 

It  is  assigned  as  (‘iror  that  the  court  permitted  the  plaintiff  to  tes- 
tify to  certain  statements  made  to  him  by  one  Beebe,  wbo  claimed 
to  be  an  agent  for  the  insurance  company,  in  a conversation  had 
before  the  commencement  of  the  Martin  suit.  It  is  urged  that  there 
was  no  competent  evidence  that  Beebe  was  such  agent.  We  find 
nothing  in  the  statements  made  by  Beebe  in  the  conversation  as  de- 
tailed which  would  prejudice  the  company’s  case  before  the  jury. 
But  it  is  unnecessary  to  rest  our  decision  of  this  assignment  of  er- 
ror upon  that  ground.  In  our  judgment,  the  record  contains  suffi- 
cient evidence  that  Beebe  was,  as  he  represented  himself  to  be, 
the  agent  of  the  insurance  company.  The  deposition  of  the  secre- 
tary of  the  company  states  explicitly  that  in  1804  Beebe  w’as  sent 
by  the  company  to  Tacoma,  to  investigate  the  Martin  case;  and 
the  evidence  of  the  manager  of  the  company  is  that  the  relation  of 
Beebe  to  the  companv  in  the  year  1805  was  that  of  “executive  spe- 
cial,” or,  in  other  words,  that  he  was  a spwial  accent  to  look  after 
all  cases  where  there  are  loss(*s.  and  make  report  to  the  company. 
The  judgment  will  be  affirmed,  with  costs  to  the  defendant  in  error. 


(S3  Fed.  012.) 

HOPKINS  et  al.  v.  OXLEY  STAVE  CO. 

(Circuit  C3ourt  of  Appeals,  Eighth  Circuit.  November  3.  1897.) 

No.  780. 

1.  Federal  Courts— JuRiSDicrroN— Citizenship. 

A federal  court  is  not  deprived  of  juri.siTlctlon  of  a suit  for  an  Injunc- 
tion against  numerous  individual  defendants  by  the  fact  tluU  some  of 
those  Joined  as  defendants  w^ere  citizens  of  tlie  same  state  ns  the  com- 
plainant, when,  as  to  them,  the  bill  was  dismissed  shortly  after  it  w'as 
tiled,  and  before  an  injunction  was  awarded. i 

2.  I.vjiTNCTioN— Conspiracy  to  (.’(jm.mit  Tort— Parties. 

The  rule  is  as  well  .settled  in  equity  as  it  is  at  law  that  where  a right 
of  action  arises  e.x  delicto  the  tort  may  be  treated  as  joint  or  several,  at 
the  election  of  the  injured  party.  Where  a conspiracy  by  the  members 
of  certain  labor  organizations  had  been  formed  to  injure  the  busiiies.s  of 
a corporation,  it  was  accordingly  held  that  the  corporation  miglit  treat 
the  tort  as  joint  or  several,  and  maintain  a suit  against  all  or  against 
any  number  of  the  conspirators,  to  enjoin  them  from  carrying  the  same 
Into  effect. 

1 As  to  diverse  citizenship  as  ground  of  federal  jurisdiction,  see  note  to  Slilpp 

V.  Williau'.s.  10  C.  C.  A.  249. 
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3.  Same— Unlawful  Conspiracy — Boycott. 

The  members  of  two  labor  orgnnizntions  entered  Into  a combination  ter 
compel  a manufacturer  of  casks  and  barrels  to  discontlnvu*  the  use  of 
a machine  for  hooping  the  same.  This  object  was  to  be  accomplished 
by  notifying  the  iilalntifTs  customers  and  other  persons  not  to  purchase 
macliine-hooped  barrels,  and  by  inducing  tlie  ineinliers  of  all  labor  or- 
ganizations tliroughout  the  country,  and  persons  who  wore  in  syinpatliy 
wltli  tiiem,  not  to  purchase  provisions  or  otlier  commodities  wliicli  w»‘ie 
packisl  in  macliine-hooped  Iwirrels.  Uvld:  First,  tiiat  tlie  combination  in 
question  was  an  unlawful  conspiracy  to  deprive  the  plaintilT  of  its  riglit 
to  manage  its  business  as  it  tliouglit  best,  such  as  would  eiiiitle  the  manu- 
facturer to  recover  from  the  paities  concerned  In  the  conspiracy  wliat- 
ever  damag(‘S  It  had  sustaineil  thereby;  second,  that  in  such  a case  tlie 
test  of  the  riglit  to  sue  in  equitj'  was  whether  the  damages  occasione<l  by 
the  conspiracy  would  be  Irreiiarable,  or  whether  a proceeding  in  e»iuity 
was  neccssai*>'  to  prevent  a multitude  of  suits,— in  other  words,  whether 
the  reiiUMly  at  law  was  for  any  reason  inadequate;  third,  that  in  the  ease 
in  hand  tlie  plaintiff  was  entitle<l  to  sue  in  equity,  and  that  an  injunction 
to  prevent  the  execution  of  the  conspiracy  was  properlj’  aw.arded.  Steam- 
ship Co.  V.  McGregor,  2,3  Q.  B.  Dlv.  508,  Old,  Continental  Ins.  Co.  v.  Board 
of  Fire  Underwriters.  07  Fed.  .310,  and  Manufacturing  Co.  v.  Hollis,  55^ 
N.  W.  1119,  54  Minn.  22.3,  distinguished. 

Caldwell,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  was  a bill  for  an  injunction  bv  the  Oxley  Stave  Company 
against  the  Coopers’  International  Union  of  North  America,  Lodge 
No.  18;  the  Trades  Assembly  of  Kansas  City,  Kan.;  and  a number  of 
the  individual  members  of  such  organizations.  As  against  the  or- 
ganizations, the  bill  was  dismissed,  and  a temporary  injunction  waB 
granted  against  the  remaining  defendants,  from  whicli  they  appeal. 

James  F.  Getty  (F.  D.  Hutchings,  on  the  brief),  for  appellants. 

David  Overmyer  (David  W.  Mulvane,  on  the  brief),  for  appellee. 

Before  CALD^^'ELL,  SANBORN,  and  THAYER,  Circuit  Judges. 


THAYER,  Circuit  Judge.  This  case  comes  on  appeal  from  an  or- 
der made  by  the  circuit  court  of  the  United  States  for  the  district  of 
Kansas,  granting  an  interlocutory  injunction.  The  motion  for  the 
injunction  was  heard  on  the  bill  and  supporting  atliilavits,  and  on 
certain  ojiiiosing  affidavits.  There  is  no  substantial  controversy 

witli  referem  e to  the  material  facts  disclosed  bv  the  bill  and  accom- 

« 

panying  affidavits,  which  may  be  summarized  as  follows:  The 

apjudlants,  H.  C.  Hopkins  and  others,  who  were  the  defendants  be- 
low, are  memlMMs  of  two  voluntary,  unincorporated  associations, 
termed,  nspeet  ively.  the  Coopers’  International  Union  of  North 
America,  Lodge  No.  IS.  of  Kansas  City,  Kan.,  and  the  Trades  Assem- 
bly of  Kansas  Cit  v Kan.  The  first  of  these  associations  is  a lalior 
organization  composed  of  coopers,  which  has  local  lodges  in  all  the 
important  trade  centers  throughout  the  United  States  and  Canada. 
The  other  association,  the  Trades  Assiunbly  of  Kansas  City,  Kan., 
is  a body  coinposc^il  of  rejiresentatives  of  many  different  labor  organ- 
izations of  Kansas  City,  Kan.,  and  is  a branch  of  a general  organiza- 
tion of  the  same  name  which  exists  and  operates,  by  means  of  local 
assemblies,  in  all  the  principal  commercial  centers  of  the  United 
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States  and  Knrope.  The  Oxley  Stave  Company,  the  plaintiff  below 
and  appellet?  here,  is  a Missouri  corporation,  which  is  engajied  at 
Kansas  City,  *Kan.,  where  it  has  a large  coop<H*age  plant,  in  the 
manufacture  of  barrels  and  casks  for  packing  meats,  flour,  and  other 
commodities.  It  sells  many  barrels  and  casks  annually  to  several 
large  packing  associations  located  at  Kansas  City,  Mo.,  and  Kansas 
City,  Kan.,  and  also  has  customers  for  its  product  in  10  other  states 
of  the  Union,  and  in  Europe.  Its  annual  output  for  the  year  1S!)5 
was  of  the  value  of  $104,17^1.  For  some  time  prior  to  NovemlH*r  10, 
18115,  the  plaintiff  company  had  used  successfully  in  its  coojH^rage 
plant  at  Kansas  City,  Kan.,  certain  machines  for  hooping  barrels, 
which  materially  lessened  the  cost  of  making  the  same.  It  did  not 
confine  itself  exclusively  to  the  manufacture  of  machine-hooped  bar- 
rels, but  manufactured,  besides,  many  hand-hoojied  barrels,  and  em- 
ployed a large  number  of  coopers  for  that  purpose.  The  wages  paid 
to  the  coopers  in  its  employ  were  satisfactory,  and  no  controversy 
had  arisen  between  the  plaintiff  and  its  employ("*s  on  that  score. 

On  or  about  November  IG,  1895,  the  plaintiff  coinj)any  was  informed 
by  a committee  of  persons  representing  the  local  lodge  of  the  Coop-  * 
ers’  Union,  No.  18,  at  Kansas  City,  Kan.,  that  it  must  discontinue  the 
use  of  hooping  maidiines  in  its  jilaut.  Said  committee  further  in- 
formed the  plaintiff  that  they  had  already  notified  one  of  its  largest 
customers,  Swift  & Co.,  that,  in  makincr  contracts  with  the  plaintiff 
for  barrels,  the  Coopers’  Union  would  require  such  customer,  in 
future,  to  specify  that  all  barrels  supplied  to  it  by  the  plaintiff  must 
be  hand-hooped.  None  of  the  members  of  this  committee  were  em- 
ployes of  the  plaintiff  company,  and,  with  one  exception,  none  of  the 
present  appellants  w’ere  or  are  in  its  employ.  At  a later  date  the 
Coot>ers’  Union,  No.  18,  called  to  its  assistance  the  Traders  Assembly 
of  Kansas  City,  Kan.,  for  the  purpose  of  enforcing  its  aforesaid  de- 
mand; and  on  or  about  January  14, 1896,  a committee  of  persons  rep- 
resenting both  of  said  organizations  waited  upon  the  manager  of  tin* 
plaintiff  company,  and  nolifiwl  him,  in  substance,  that  said  organiza- 
tions had  each  determined  to  boycott  the  product  of  the  plaintiff 
company  unless  it  discontinued  the  use  of  hooping  machines  in  its 
plant,  and  that  the  boycott  would  be  made  eff(*ctive  on  January  15, 
1890.  Tile  formal  action  taken  by  the  Trades  Assemblv  was  eviden- 
ced by  the  following  resolution: 

‘•To  the  Officers  nnd  Mciiit>ers  of  the  Trades  Asscnihly  -rircotin;;:  Wlu'rcas. 
the  coopornce  firms  of  .T.  H.  Kelley  and  the  Oxley  ('ooperap‘  Company  have 
placed  in  their  plants  hooping  machines  operated  by  child  labor;  and  \vlierc;is, 
said  hooping  machines  is  the  direct  cause  of  at  least  one  hundred  coopers  be- 
ing out  of  employ meut,  of  which  a great  many  are  unable  to  do  anything 
else,  on  account  of  age,  and  at  a meeting  held  by  Coopers'  I'nion  No.  IS  on 
the  ;Ost  of  I)eeeinl)er,  ISJt.j,  a committee  was  appointed  to  notify  the  above 
firms  that  unless  they  discontinued  the  use  of  s;iid  uumhines  on  and  afii>r 
the  15th  of  .Tanuarj',  ISPG.  that  Coopers'  Union  No.  IS  wrmid  cause  a boycott 
to  be  placed  on  all  packages  hoope<l  by  said  machines  tlie  l.'oli  of  Jaiumry, 
ISfiCu  and  at  a meeting  held  by  Cooi)or.s'  T'liion  No.  IS  on  the  4ih  of  .lanmiry. 

dol(‘gates  were  antlioriz<*d  to  bring  tl:o  m.atter  before  tlie  Tr.nh‘s  Assem- 
bly in  pn»p»  r form,  and  petition  the  assembly  to  indorse  our  action,  and  to 
place  the  matter  in  the  hands  of  their  grievaiu’c  committee,  to  act  in  con- 
junction with  the  committee  appointed  by  Cooiicrs’  T’nion  No.  IS  to  notify 
the  packers  before  letting  their  contracts  for  tlioir  cooperage:  Tlterefore,  be 
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It  resolved,  that  this  Trades  Assembly  indorse  the  action  of  Coopers’  UiiioD 
No.  18,  and  the  matter  be  left  In  the  hands  of  the  grievance  committee  for 
Immediate  action. 

“Yours,  resi><*cHully,  J.  L.  Collins. 

“Sec’y  Coopers’  International  Union  of  North  America,  l/odge  18.” 

It  was  also  charged,  and  the  charge  was  not  denied,  that  the  uiein- 
bers  of  the  voluntary  organizations  to  which  the  defendants  belonged 
had  consi)ired  and  agreed  to  force  the  plaintitT,  against  its  will,  to 
abandon  the  use  of  hooping  machines  in  its  plant,  and  that  this  ob- 
ject was  to  be  accomplished  b^’  dissuading  the  plaintilTs  customers 
from  buying  machine-hooped  barrels  and  casks;  such  customers  to  be 
so  dissuaded  through  fear,  inspired  by  concerted  action  of  the  two 
organizations,  that  the  members  of  all  the  labor  organizations 
throughout  the  country  would  be  induced  not  to  imrchase  any  com- 
modity which  might  be  packed  in  such  machine-hooi)ed  barrels  or 
casks.  The  bill  charge<l,  by  proper  averments  (and  no  attempt  was 
made  to  prove  the  contrary),  that  the  defendants  were  persons  of 
small  means,  and  that  the  plaintiff  would  suffer  a great  and  irrep- 
arable loss,  exceeding  ^100,000,  if  the  defendants  were  allowed  to 
carry  the  threatened  boycott  into  effect  in  the  manner  and  form  pro- 
posed. The  injunction  which  the  court  awarded  against  the  defend- 
ants was,  in  substance,  one  which  prohibited  them,  until  the  final 
hearing  of  the  case,  from  making  effective  the  threatened  boycott, 
and  from  in  any  way  menacing,  hindering,  or  obstructing  the  plain- 
tiff company,  by  interfering  with  its  business  or  customers,  from  the 
full  enjoyment  of  such  patronage  and  business  as  it  might  enjoy  or 
possess  independent  of  such  interference. 

The  first  proposition  contended  for  by  the  appellants  is  that  the 
trial  court  actetl  without  jurisdiction  in  awarding  an  injunction.  The 
ground  for  this  cfuitention  consists  in  the  fact  that  in  the  bill,  as 
originally  filed,  two  persons  were  named  as  defendants  who  were  citi- 
zens and  residents  of  the  state  of  Missouri,  under  whose  laws  the 
Oxley  Stave  Company  was  incorporated.  But  as  the  case  was  dis- 
missed as  to  these  defendants,  and  as  to  the  two  voluntary  unincor- 
porated associations,  and  as  to  all  the  members  thereof  who  were 
not  specifically  naimd  as  defendants  in  the  bill  of  complaint,  before 
an  injunction  was  awarded,  and  as  the  bill  was  retained  only  aa 
against  persons  concerned  in  the  alleged  conspiracy  who  were  citi- 
zens and  residents  of  the  state  of  Kansas,  the  objection  to  the  juris- 
diction of  the  trial  court  is,  in  our  opinion,  without  merit.  Oxley 
Stave  Co.  V.  Coopers’  International  Union  of  North  America,  72  Fed. 
Cfio.  It  is  further  urged  that  the  trial  court  had  no  right  to  proceed 
with  the  hc*anng  of  the  case  in  the  absence  of  any  of  the  persons 
wiio  were  members  of  the  tw^o  voluntary  organizations,  to  wit.  ihe 
Coopers’  Union,  No.  18.  and  the  Trades  Assembly  of  Kansas  City. 
Kan.,  because  all  the  members  of  those  organizations  were  parties 
to  the  alleged  conspiracy.  This  contention  seems  to  be  based  on  the 
assumption  that  every  member  of  the  two  organizations  had  the  right 
to  call  upon  every  other  member  for  aid  and  assistance  in  carrying 
out  the  allege<l  conspiraev.  and  that  an  injunction  restraining  a part 
of  the  members  from  rendering  such  aid  and  assistance  would  neces* 


Digitized  by  Google 


HOPKINS  V.  OXI.KY  STAVE  CO. 


103 


sarilv  oj>erate  to  the  prejudice  of  those  members  who  had  not  l>oen 
made  parties  to  the  suit.  In  other  words,  the  argument  is  that  cer- 
tain indispensable  parties  to  the  suit  have  not  been  made  parties,  and 
that  full  relief,  consistent  with  equity,  cannot  be  administered  with- 
out their  presence  ui>on  the  record.  We  do  not  dispute  the  exist- 
ence of  the  rule  which  the  defendants  invoke,  but  it  is  apparent,  we 
think,  that  it  has  no  application  to  the  case  in  hand.  The  jiresent 
suit  proceeds  upon  the  theory — without  which  no  relief  can  be  af- 
forded— that  the  agreement  entered  into  between  the  members  of 
the  two  voluntary  associations  aforesaid  is  an  unlawful  conspiracy 
to  oppress  and  injure  the  plaintiff  companv;  that  no  right  whatso- 
ever can  be  predicated  upon,  or  have  its  origin  in,  such  an  agriH*- 
ment;  and  that  the  members  of  the  two  organizations  are  jointly 
and  severally  liable  for  whatever  injury  would  be  done  to  the  plain- 
tiff company  by  carrying  out  the  object  of  the  allegtnl  agreement. 
The  rule  is  as  well  settled  in  equity  as  it  is  at  law  that,  where  the 
right  of  action  arises  ex  delicto,  the  tort  may  be  treated  as  joint 
or  several,  at  the  election  of  the  injureii  party,  and  that  he  may,  at 
his  option,  sue  either  one  or  more  of  the  joint  wrongdoers.  Cun- 
ningham v.  Pell,  5 Paige,  607 ; Wall  v.  Thomas,  41  Fed.  620.  and  cases 
there  cited.  We  perceive  no  reason,  therefore,  why  the  case  was 
not  properly  proceeded  with  against  the  appellants,  although  numer- 
ous other  persons  w’ere  concerned  in  the  alleged  combination  or 
conspiracy. 

We  turn,  therefore,  to  the  merits  of  the  controversy.  The  substan- 
tial question  is  whether  the  agreement  entered  into  by  the  membiTs 
of  the  tw’O  unincorporated  associations  to  boycott  the  contents  of  all 
barrels,  casks,  and  packages  made  by  the  Oxley  Stave  Company 
w’hich  were  hooped  bv  machiner}^  w’as  an  agreement  against  which  a 
court  of  equity  can  afford  relief,  preventive  or  otherwise.  The  con- 
tention of  the  appellants  is  that  it  was  a lawful  agrei*ment,  such  as 
they  had  the  right  to  make  and  carrj*  out,  for  the  purpose  of  maintain- 
ing the  rate  of  wages  then  paid  to  journeymen  coopers,  and  that,  be- 
ing lawful,  the  injury  occasioned  to  the  plaintiff  company,  no  matter 
how  great,  was  an  injurv  against  which  neither  a court  of  law  nor 
equity  can  afford  any  redress.  According  to  our  view  of  the  case,  the 
claim  made  by  the  defendants  below,  that  one  objeii  of  the  threat- 
ened boycott  was  to  prevent  the  employment  of  child  labor,  is  in  no 
way  material ; but,  in  passing,  it  w ill  not  be  out  of  place  to  say  that 
this  claim  seems  to  have  been  a mere  pretense,  since  it  was  shown 
that  the  machinery  usetl  to  hoop  barrels  cannot  be  managinl  by 
children,  but  must,  of  necessity,  be  operated  by  persons  who  have  the 
requisite  strength  to  handle  ban*els  and  casks  weighing  from  75  to 
80  pounds  with  great  rapidity.  It  is  manifest  that  this  is  a si>(‘ci(‘s 
of  lalx)r  which  could  not,  in  any  event,  be  perfonned  by  children. 
Neither  do  we  deem  it  necessary  on  the  present  occasion  to  deline  the 
term  “boycott'’;  for,  whatever  may  be  the  meaning  of  that  word,  no 
controversy  exists  in  the  present  case  concerning  the  means  that 
were  to  be  employed  by  the  members  of  the  two  labor  organizations 
for  the  purpose  of  compelling  the  plaintiff  company  to  abandon  the 
use  of  hooping  machines.  It  is  conceded  that  their  purpose  was  to 
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warn  all  of  the  plaintiff’s  immediate  customers  not  to  purchase  ma- 
chine-hooix‘d  barrels  or  casks,  and  to  warn  wholesale  and  i*etail 
dealei*s  everywhere  not  to  handle  provisions  or  other  commodities 
which  were  packed  in  such  barrels  or  casks.  This  w’arnin}?  was  to 
be  made  effectual  by  notifying  the  members  of  all  associated  labor 
organizations  throughout  the  United  States,  Canada,  and  Europe, 
not  to  purchase  provisions  or  other  commodities,  and,  as  far  as  pos- 
sible, to  dissuade  others  from  purchasing  provisions  or  other  com- 
modities w^ich  were  packed  in  machine-hooped  barrels  or  casks. 
The  object  of  the  conspiracy,  it  will  be  seen,  was  to  interfere  with  the 
complainant’s  business,  and  to  deprive  tlie  complainant  company, 
and  numerous  other  persons,  of  the  right  to  conduct  their  business  as 
they  thought  proper.  To  this  end,  those  who  w'ere  engaged  in  the 
conspiracy  intended  to  excite  the  fears  of  all  persons  who  were  en- 
gaged in  making  barrels,  or  who  handled  commodities  packed  in  bar- 
rels, that,  if  they  did  not  obey  the  orders  of  the  associated  labor  or- 
ganizations, they  w’ould  incur  the  active  hostility  of  all  the  members 
of  those  associations,  suffer  a great  financial  loss,  and  possibly  run 
the  risk  of  sustaining  some  personal  injury.  It  may  be  conceded 
that,  when  the  defendants  centered  into  the  combination  in  question, 
they  had  no  present  intention  of  resorting  to  actual  violence  for  the 
purpose  of  enforcing  their  demands;  but  it  is  manifest  that  by  con- 
certed action,  force  of  numbers,  and  by  exciting  the  fears  of  the 
timid,  they  did  intend  to  ctmipel  many  persons  to  surrender  their 
freedom  of  action,  and  submit  to  the  dictation  of  others  in  the  man- 
agement of  their  private  business  affairs.  Another  object  of  the 
conspiracy,  which  was  no  less  haniiful,  w'as  to  deprive  the  public  at 
large  of  the  advantages  to  be  derived  from  the  use  of  an  invention 
which  was  not  only  designed  to  diminish  the  cost  of  making  certain 
necessary  articles,  but  to  lessen  the  labor  of  human  hands. 

While  the  courts  have  invariably  uplield  the  right  of  individuals  to 
fonn  labor  organizations  for  the  protection  of  the  interests  of  the  la- 
boring clas.s(*s,  and  have  denied  the  power  to  enjoin  the  members  of 
such  associations  from  withdrawing  peaceably  from  any  service,  either 
singly  or  in  a body,  even  where  such  withdrawal  involves  a breach  of 
contract  (Arthur  v.  Oakes.  11  C.  A.  209.  63  Fed.  310),  yet  they 
have  very  generally  condemned  those  combinations  usually  tenned 
“boycotts,’’  which  are  formed  for  the  purpose  of  interfering,  other- 
wise than  by  lawful  competition,  with  the  business  affairs  of  others, 
and  depriving  them,  by  means  of  threats  and  intimidation,  of  the 
right  to  conduct  tlie  business  in  which  they  hapi>eii  to  be  engaged 
according  to  the  dictates  of  their  own  judgments.  The  right  of  an 
individual  to  carry  on  his  business  as  he  sees  fit,  and  to  use  such 
irnplem(‘ii(s  or  processes  of  manufacture  as  he  desires  to  use,  pro- 
vid(‘d  he  follows  a lawful  avocation,  and  conducts  it  in  a lawful 
manner,  is  entitk‘d  to  as  much  consideration  as  his  other  personal 
riglits;  and  the  law  should  alTi)rd  protection  against  the  efforts  of 
powerful  combinations  to  rob  him  of  tliat  right  and  coerce  his  will 
by  intimidating  his  customers  and  destroying  Ids  patronage.  A con- 
spiracy to  compel  a manufacturer  to  abandon  the  use  of  a valuable 
invention  bears  no  resemblance  to  a combination  among  laborers  to 
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withdraw  from  a pven  eraplovment  as  a means  of  obtaining  better 
pay.  Persons  engaged  in  any  service  have  the  power,  with  which  a 
court  of  equity  will  not  interfere  by  injunction,  to  abandon  that  serv- 
ice, either  singly  or  in  a body,  if  the  wages  paid  or  the  conditions 
of  employment  are  not  satisfactory;  but  they  have  no  right  to  dic- 
tate to  an  employer  what  kind  of  implements  he  shall  use,  or  wiiom 
he  shall  employ.  Many  courts  of  the  highest  character  and  ability 
have  held  that  a combination  such  as  the  one  in  question  is  admitted 
to  have  been  is  an  unlaw  ful  conspiracy,  at  common  law,  and  that  an 
action  will  lie  to  recover  the  damages  which  one  has  sustained  as 
the  direct  result  of  such  a conspiracy;  also,  that  a suit  in  equity 
may  be  maintained  to  prevent  the  i>er8on8  concerned  in  such  a com- 
bination from  carrying  the  same  into  effect,  when  the  damages  would 
b<*  irreparable,  or  when  such  a proceeding  is  necessary  to  prevent 
a multiplicity  of  suits.  The  test  of  the  right  to  sue  in  equity  is 
whether  the  combination  complained  of  is  so  far  unlawful  that  an 
action  at  law  will  lie  to  recover  the  damages  inflicted,  and  whether 
the  remedy  at  law  is  adequate  to  redress  the  wrong.  If  the  remedy 
at  law  is  for  anv  reason  inadequate,  resort  mav  be  had,  as  in  other 
cases,  to  a court  of  equity.  In  the  case  of  Spinning  Co.  v.  Riley, 
L.  R.  6 Eq.  551,  558,  Vice  Chancellor  Malins  held  that  an  injunction 
w’as  a proper  remedy  to  prevent  the  officers  of  a trades  union  from 
using  placards  and  advertisements  to  dissuade  laborers  from  hiring 
themselves  to  the  spinning  companv  pending  a dispute  between  the 
latter  company  and  the  trades  union  as  to  wages.  The  court  said: 

“That  every  man  is  af  liberty  to  Induce  othera,  in  the  words  of  the  act  of 
parLiament.  ‘by  persuasion  or  otherwise,’  to  enter  into  a combination  to  keep 
up  the  price  of  wajres.  or  tlie  like:  but  directly  i>e  enters  into  a coml»lna- 
tion  which  has  as  its  object  Intimidation  or  violence,  or  Interfering  with  the 
perfect  freedom  of  action  of  another  man,  it  then  becomes  an  offense,  not 
only  at  eommon  law.  but  also  an  offense  punishable  by  the  express  enact- 
ment of  the  act  G Geo.  IV.,  c.  129.  It  is  clear,  therefore,  that  the  printim? 
and  piibllsliing  of  these  placards  and  advertisements  by  the  defendants,  ad- 
mittf’dly  for  the  purpose  of  intimidating  workmen  from  entering  into  tlie  serv- 
ice of  the  plaintiffs,  are  unlawful  acts,  punishable  by  imprisonment,  under 
Id.,  c.  129,  and  a crime  at  common  law.” 

In  Temperton  v.  Russell  [1803]  1 Q.  B.  715,  the  facts  appear  to 
have  been  that  a committee  representing  certain  trades  unions,  for 
the  purpose  of  enforcing  obedience  to  certain  rules  that  had  been 
adopted  by  the  unions,  notified  the  plaintiff  not  to  supply  building 
materials  to  a certain  firm.  He  having  declined  to  comply  with 
such  request,  the  committee  thereupon  induced  certain  third  par- 
ties not  to  enter  into  further  contracts  with  the  plaintiff;  such  third 
parties  being  so  induced  by  threats  or  representations  that  the 
tmious  would  cause  their  laborers  to  be  withdrawn  from  their  em- 
ploy in  case  such  further  coutracts  were  made.  It  was  held  that 
the  plaintiff  had  a right  of  action  against  the  members  of  the  coni- 
. mittee  for  maliciously  conspiring  to  injure  him  by  preventing  jiersons 
from  having  dealings  with  him.  In  delivering  the  judgment  of  the 
court  the  master  of  the  rolls  (Lord  Eslier)  quoted  with  approval  a 
statement  of  the  law'  which  is  found  in  Bowen  v.  Hall,  6 Q.  B.  Div. 
333,  to  the  effect  that  where  it  appears  that  a defendant  has,  by 
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persuasion,  induced  a third  party  to  break  his  contract  with  the 
plaintitf,  either  for  the  purpose  of  injuring  the  plaintiff,  or  for  the 
purpose  of  reaping  a personal  advantage  at  the  expense  of  the 
plaintiff,  the  act  is  wrongful  and  malicious,  and  therefore  actionable. 
In  the  case  of  State  v.  Stewart,  59  Vt.  27.'!,  9 Atl.  559,  it  was  held 
that  a combination  entered  into  for  the  purpose  of  preventing  or  de- 
terring a corporation  from  taking  into  its  service  certain  persons 
whom  it  desired  to  emplov  was  an  unlawful  combination  or  con- 
spiracy at  common  law.  The  court  said : 

“The  principle  upon  which  the  cases.  English  and  American,  proceed,  is 
that  every  man  has  the  riglit  to  employ  his  talents,  industry,  and  capital  as 
he  pleases,  free  from  the  dictation  of  others;  and,  if  two  or  more  persons 
combine  to  coerce  his  choice  in  this  behalf,  it  is  a criminal  conspiracy.  The 
labor  and  skill  of  the  workmen,  be  it  of  high  or  low  degree,  the  plant  of  the 
manufacturer,  the  equipment  of  the  farmer,  the  Investments  of  commerce,  are 
all,  in  equal  sense,  property.  If  men,  by  overt  acts  of  violence,  destroy  either, 
they  are  guilty  of  crime.  The  anathemas  of  a secret  organization  of  men  ap- 
pointed for  the  purpose  of  controlling  the  industry  of  others  by  a species  of 
intimidation  that  work  upon  the  mind,  rather  than  the  body,  are  quite  as  dan- 
gerous, and  generally  altogether  more  effective,  than  acts  of  actual  violence. 
And,  while  such  conspiracies  may  give  to  the  individual  directly  affected  by 
them  a private  right  of  action  for  damages,  they  at  the  same  time  lay  the 
basis  for  an  indictment,  on  the  ground  that  the  state  itself  is  directly  con- 
cerned in  the  promotion  of  all  legitimate  industries  and  the  development  of 
all  its  resources,  and  owes  the  duty  of  protection  to  its  citizens  engaged  In  the 
exercise  of  their  callings.” 

In  Barr  v.  Trades  Council  (N.  J.  Ch.)  30  Atl.  881,  it  appeared  that 
a publisher  of  a newspaper  had  determined  to  use  plate  matter  in 
making  up  his  paper,  whereupon  the  members  of  a local  typographical 
union,  conceiving  their  interests  to  be  prejudiced  by  such  action,  en- 
tered into  a combination  to  compel  him  to  desist  from  the  use  of  such 
plate  matter.  The  object  of  the  combination  was  to  be  accomplished 
by  the  tyiiographical  union  by  a formal  call  upon  all  labor  organiza- 
tions with  which  it  was  affiliated,  and  upon  all  other  persons  who 
were  in  sympathy  with  it,  to  boycott  the  paper,  by  refusing  to  buy  it 
or  advertise  in  tiie  same.  It  was  held,  in  substance,  that  a person’s 
business  is  property,  which  is  entitled  under  the  law  to  protection 
from  unlawful  interference,  and  that  the  combination  in  question  was 
illegal,  because  it  contemplated  a wrongful  interference  with  the  plain- 
tiff’s freedom  of  action  in  the  management  of  his  own  affairs.  De- 
cisions embodying  substantially  the  same  views  have  been  made  by 
many  other  courts.  Hilton  v.  Eckereley,  6 El.  & Bl.  47,  74;  Steam- 
ship Co.  V.  McKenna,  30  Fed.  48;  Casey  v.  Typographical  Union,  45 
Fed.  135;  Thomas  v.  Railway  Co.,  62  Fed.  803,  818;  Arthur  v.  Oakes, 
11  C.  C.  A.  209;  63  Fed.  310,  321,  322.  See,  also,  Carew  v.  Ruther- 
ford, 106  Mass.  1;  Walker  v.  Cronin,  107  Mass.  555;  State  v.  Glidden, 
55  Conn.  46,  8 Atl.  890;  Vegelahn  v.  Gunter  (Mass.)  44  N.  E.  1077. 
The  cases  which  seem  to  be  chiefly  relied  upon  as  supporting  the 
contention  that  the  combination  complained  of  in  tlie  case  at  bar 
was  lawful,  and  that  the  action  proposed  to  be  taken  in  pursuance 
thereof  ought  not  to  be  enjoined,  are  the  following:  Mogul  S.  S.  Co. 

V.  McGregor,  23  Q.  B.  Div.  508;  Id.  [1892]  A])p.  Cas.  25;  Continental 
Ins.  Co.  V.  Board  of  Fire  Underwriters  of  llie  Pacific,  67  Fed.  310; 
and  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  55  N,  W.  1119.  In  the 
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first  of  these  cases  the  facts  were  that  the  owners  of  certain  steam- 
ships, for  the  purpose  of  securing  all  the  freight  which  was  shipped 
at  certain  ports,  and  doing  a profitable  business,  had  formed  an  as- 
sociation, and  issued  a circular  to  shippers  at  said  ports,  agreeing 
to  allow’  them  a certain  rebate  on  freight  bills,  provided  they  gave  their 
pati-onage  exclusively  to  ships  belonging  to  members  of  the  associa- 
tion. The  association  also  prohibited  its  soliciting  agents  from  act- 
ing as  agents  for  other  competing  lines.  A suit  having  bwn  brought 
against  the  members  of  the  association,  by  a competing  shipowner,  to 
recover  damages  which  had  been  sustained  in  consequence  of  the 
formation  and  action  of  the  association,  it  w’as  held  that  the  acts 
complained  of  were  lawful,  the  same  having  been  done  simply  for  the 
purpose  of  enabling  the  members  of  the  association  to  hold  and  extend 
their  trade;  in  other  w’ords,  that  the  acts  complained  of  amounted  to 
no  more  than  law’ful  competition  in  trade.  Continental  Ins.  Co.  v. 
Board  of  Fire  Underwriters  of  the  Pacific,  was  a case  of  the  same 
character  as  the  one  last  considered,  and  involved  an  application  of 
the  same  doctrine.  It  was  held,  in  substance,  that  an  association  of 
fire  underw’riters  which  had  bc*en  fonned  under  an  agreement  that 
provided,  among  other  things,  for  the  regulation  of  premium  rates, 
the  prevention  of  rebates,  compensation  of  agents,  and  nonintercourse 
with  companies  that  were  not  members  of  the  association,  was  not 
an  illegal  conspiracy,  and  that  the  accomplishment  of  its  purpose  by 
law’ful  means  would  not  be  enjoined  at  the  suit  of  a competing  insur- 
ance company  which  was  not  a member  of  the  association.  In  tlu* 
case  of  Bohn  Mfg.  Co.  v.  Hollis,  it  appeared  that  a large  number 
of  retail  lumber  dealers  laid  fomied  a voluntary  association,  by  w’hich 
iiiey  mutually  agr«H*d  that  they  w’ould  not  deal  with  any  manufacturer 
or  wholeside  dealer  who  should  sell  lumber  directly  to  consumers, 
not  dealers,  at  any  pfunt  where  a member  of  the  association  was 
carrying  on  a wholesale  lumber  business,  and  had  provided  in  their 
bv-laws  that,  whenever  anv  wholesale  dealer  or  manufacturer  made 
anv  such  sale,  the  secretarv  of  the  association  should  notifv  all  mem- 
bers  of  the  fact.  The  plaintiff  having  made  such  a sale,  and  the 
secretary  being  on  the  point  of  sending  a notice  of  the  fact  to  mem- 
bers of  the  association,  as  provided  by  the  by-laws,  it  w’as  held  that 
the  sending  of  such  a notice  was  not  actionable,  and  that  an  injunc- 
tion to  restrain  the  sending  of  such  notice  ought  not  to  issue.  The 
decision  to  this  effect  was  based  on  the  ground  that  the  members  of 
the  association  might  lawfully  agree  with  each  other  to  w’ithdraw’  their 
patronage,  collectively,  for  the  reasons  specified  in  the  agreement, 
because  the  members,  individually,  had  the  right  to  determine  from 
whom  they  would  make  purchases,  and  to  withdraw’  their  patronage 
at  any  time,  and  for  any  reason  wliich  they  deemed  adequate.  AVe  are 
not  able  to  concede,  however,  that  it  is  always  the  case  that  what 
one  person  may  do  without  rendering  himself  liable  to  an  action  many 
persons  may  enter  into  a combination  to  do.  It  has  been  held  in 
several  well-considered  cases  that  the  law  will  sometimes  take  cog- 
nizance of  acts  done  by  a combination  which  would  not  give  rise  to  a 
cause  of  action  if  committed  by  a single  individual,  since  there  is  a 
power  ill  numbers,  when  acting  in  concert,  to  intlict  injury,  which 
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does  not  reside  in  persons  acting  separately.  Steamship  Co.  v.  Mc- 
Gregor [18i):i]  App.  Cas.  24,  25;  Id.,  2.‘)  Q.  B.  Div.  598,  616;  Arthur  v. 
Oakes,  11  C.  C.  A.  209,  63  Fed.  310,  321;  State  v.  Glidden,  55  Conn. 
46,  8 Atl.  890.  But  if  we  concede  that  the  reasoning  employed  in 
Manufacturing  Co.  v.  Hollis  was  sound,  as  applied  to  the  facts  in  that 
case,  yet  it  by  no  means  follows  (and  that  fact  was  recognized  in  the 
decision)  that  the  members  of  the  association  would  have  had  the 
power  to  combine  for  the  purpose  of  compelling  other  persons,  not 
members  of  the  association,  to  withhold  their  patronage  from  a wiiole- 
sale  de«aler  who  failed  to  conduct  his  business  in  the  mode  prescribed 
bv  the  dissociation. 

We  think  it  is  entirely  clear,  ujion  the  authorities,  that  the  conduct 
of  which  the  defendants  below  were  accused  cannot  be  justitied  on  the 
ground  that  the  acts  contemplated  were  legitimate  and  lawful  means 
to  prevent  a iwssible  future  decline  in  wages,  and  to  secm’e  employ- 
ment for  a greater  number  of  coopers.  No  decrease  in  the  rate  of 
wdiges  had  been  threatened  by  the  Oxley  Stave  Company,  and,  with 
one  exception,  the  members  of  the  combination  w'ere  not  in  the  em- 
ploy of  the  plaintiff  company.  The  members  of  the  combination 
undertook  to  prescribe  the  manner  in  which  the  plaintiff  company 
should  manufacture  barrels  and  casks,  and  to  enforce  obedience  to 
its  orders  by  a species  of  intimidation  which  is  no  less  harmful  than 
actual  violence,  and  which  usually  ends  in  violence.  The  combination 
amounted,  therefore,  to  a conspiracy  to  wrongfully  deprive  the  ])laintiff 
of  its  right  to  manage  its  business  according  to  the  dictates  of  its 
own  judgment.  Aside  from  the  foregoing  considerations,  the  fact  can- 
not be  overlooked  that  another  object  of  the  conspiracy  was  to  deprive 
the  public  at  large  of  the  benefits  to  be  derived  from  a labor-saving 
machine  which  seems  to  have  been  one  of  great  utility.  If  a combina- 
tion to  that  end  is  pronounced  lawful,  it  follows,  of  course,  that  com- 
binations may  Ix^  organized  for  the  purpose  of  preventing  the  use  of 
harvesters,  threshers,  steam  looms,  and  printing  presses,  typesetting 
machines,  sewing  machines,  and  a thousand  other  inventions  which 
have  added  immeasurably  to  the  productive  power  of  human  labor, 
and  the  comfort  and  welfare  of  mankind.  It  results  from  these  views 
that  the  injunction  was  properly  awarded,  and  the  order  appealed 
from  is  accordingly  affirmed. 

CALDWELL,  Circuit  Judge  (dissenting).  To  prevent  the  merits 
of  the  ca.se  from  being  misconceived  or  obscured,  it  is  well  to  state  at 
the  thr(*sIiold  w hat  it  does,  and  what  it  does  not,  involve.  It  involves 
no  (piestion  of  the  obsl ruction  of  interstate  commerce,  or  the  Unittnl 
Htates  mails,  or  any  other  federal  right.  The  bill  does  not  charge 
that  the  defendants  violated  anv  law  of  the  state  of  Kansas  or  of  the 
Cniti'<l  Slates,  or  that  they  threaien  to  do  so,  or  that  they  are  guilty 
of  any  bn^ach  of  the  ]>ublic  p(‘ac<*,  or  that  any  violence  or  injury  to 
person,  or  to  public  or  to  private  property,  was  j>erpetrated,  threat- 
ened. contemplated,  or  feared.  To  show’  precisely  w’hat  the  suit  does 
involve*,  tliat  portion  of  the  bili  which  states  the  plaintiff's  grounds  of 
complaint  is  here  copied; 
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“And  your  orator  allegros  and  cliarpes  that  the  said  defendants  have  com 
Mueil.  confcilcrated,  and  conspired  topetber  to  rc(]uire  of  jour  orator  to  dis- 
continue in  its  plant  and  plants  the  use  of  said  hoo|)lnp  nmehines.  and,  ui>on 
refusal  of  your  orator  so  to  do,  to  boycott  the  product  of  your  orator’s  said 
I»lant  and  plants;  that  is  to  say,  to  persuade  and  coerce  all  other  pensons  to 
abstain  from  havlnp  any  business  relations  with  ycur  orator,  or  to  patronize 
your  orator  by  purchaslnp  from  your  orator  the  said  product  and  output  of 
your  orator’s  said  plants,  or  from  belnp  custometa  of  your  orator,  or  from 
buyinp  anythinp  from  your  orator,  or  sustalninp  any  business  i*elatlons  to 
your  orator,  and  to  so  Induce,  persuade,  and  coerce  all  jwrsons  to  discontinue 
all  dealinps  with  your  orator,  If  your  orator  shall  refuse  to  comply  with  the 
sjild  request  and  demand  of  the  sahl  defendants,  and  to  exclude  your  orator 
from  business  relations  with  the  public,  and  to  practically  break  up,  suspend, 
and  ruin  your  orator’s  business,  if  your  orator  shall  refuse  to  accede  to  the 
said  demand  of  siild  conspirators;  and  the  said  defendants  have  so  conspired 
ns  aforesaid,  and  to  accomplish  said  conspiracy,  by  servinp  notice  U|K)n  all 
persons  enpaped  in  any  business,  of  a kind  In  which  the  product  and  output 
of  your  f»rator’s  jilant  are  used,  not  to  patnmlzc  your  orator,  upon  pain  of 
withdrawal  of  patronape  from  such  persons  of  said  conspirators,  and  of  vari- 
ous ineinliers  of  their  said  orpanizations,  and  of  all  affiliated  and  sympathizinp 
kindred  orpanizations,  and  that  said  conspirators,  and  those  associate«i  with, 
related  to,  and  subject  to  the  control  of,  said  conspirators  consist  of  a vast 
body  of  people,  the  number  of  which  Is  unknown  to  your  orat<ir.  In  all  of  the 
great  commercial  and  trade  centers  of  this  and  other  countries,  and  possess 
great  power,  and  are  able  to,  and  If  unchecked  will,  do  to  your  orator  great 
damage  and  Injury.” 

The  ground  upon  which  the  jurisdiction  in  equity  is  rested  is  that 
the  defendants  are,  in  the  language  of  the  opinion  of  the  court,  “per- 
sons of  small  means.’'  It  will  be  observed  that  the  bill  alleges 
specifically  how  the  “boycott”  w’as  to  be  conduett'd,  and  also  how  the 
“conspiracy”  was  to  be  accomplished,  and  that  force,  threats,  or 
violence  is  not  an  element  either  of  the  boycott  or  the  alleged  con- 
spiracy. Any  contention  that  the  defendants  meditated  violence  is 
silenc^  by  the  statement  in  the  brief  of  the  plaintiff’s  attorney  that 
“it  is  fair  to  presume,  from  the  resolution  and  other  testimony,  that 
the  defendants  were  determined  to  use  all  means,  short  of  violence,  to 
make  the  proscription  effective.”  The  material  part  of  the  answer  of 
the  Coopers’  International  Union  appears  in  the  affidavit  of  its  presi- 
dent, and  is  as  follows; 

“Tliat  about  a year  and  a half  jirior  to  the  commencement  of  this  action  the 
comjdnln.'int  eompnny  commciicf*d  to  operate  certain  hooping  machines  (1,  e. 
macliines  for  cutting  hoop  locks  in,  and  putiiiip  wooply  hoops  upon,  tierces 
and  barrels);  that  said  macliim's  were  attended  to.  and  operated  by,  cliild 
labor  in  said  shop  (In  many  Instances  l)y  children  under  the  age  of  fourtt‘en 
years),  and  that  in  the  operation  of  said  macliines  the  said  eliildreu  wore 
constantly  exposed  to  serious  injiir.v.  by  reason  of  tender  years,  inexiicrlence, 
and  the  manner  of  the  operntlmi  of  said  machines;  that  the  tierces  or  iiamis 
ho^ipcd  by  those  innehim-s  were  of  an  inferior  qnaliiy,  and  the  said  lo<  k,  and 
the  manm'r  of  locking  the  hoops  tluueon,  h(‘ing  of  sucli  a (‘imstruction  that 
the  said  tierces  and  barrels  were  uiiaiile  and  unsuitai>le  for  tlie  purpose  of 
hhiidling  and  holding  for  transportation  the  produeis  of  the  packing  liouses 
and  various  other  maiiufaeturers.— a fact  that  was  rcc<tgnizcd  and  well 
known  by  many  of  the  jiacking  concerns  in  and  aixmt  Wyandotte  county, 
Kansas.  Affiant  further  says  tliat  during  tiie  time  of  his  employment  hy  the 
complainant  company  tliere  has  been  returned  to  said  eoinpany.  as  defective 
and  untit  for  use,  ns  high  as  forty-seven  out  of  a shipment  of  tifty  m.ichine- 
niade  barrels,  and  that  the  percentage  of  maeliine  hooped  barrels  returned  to 
the  complainant  company  os  defective  was,  of  an  average,  ten  times  as  many 
as  returned  from  the  hand-hooped  sliipments.  even  though  the  complainant 
company  employed  and  retained  a large  number  of  unskillful  and  inefficient 
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men,  engaged  In  hooping  barrels  and  tierces,  wliich  said  men  were  not  mem- 
bers of  said  Coopers’  Union,  and,  by  reason  of  their  liierticiency,  could  not  be- 
come members  thereof;  that,  by  reason  of  the  uiiworkmanllke  and  defective 
barrels  manufactured  and  turned  out  by  the  said  machines,  the  wages  and 
compensation  of  the  aforesaid  Journeymen  coopers  employed  in  the  cooper- 
age establishments  of  Wyandotte  county,  Kansas,  were  threatened  to  be  mate- 
rially lowered  and  reduced,  in  this,  to  wit:  that  In  the  use  of  said  machines 
In  connection  with  child  labor  the  said  complainant  company  were  enabled  to, 
and  did,  discharge  (thix)w  out  of  employment)  a large  numl>er  of  competent 
and  efficient  Journeymen  coopers,  citizens  of  the  state  of  Missouri,  and  citizens 
of  the  state  of  Kansas,  and  members  of  the  said  Coopei*8’  Union,  and  that 
thereafter  the  said  Coopers’  Union  was  Informed  by  some,  If  not  all,  of  the 
various  cooperage  establishments  In  Wyandotte  county,  Kansas,  that  unless 
the  complainant  company  ceased  to  operate  said  machines,  and  to  flood  the 
market  with  the  cheap  and  Inferior  tierces  and  barrels,  they  would  be  obliged 
to  reduce  the  wages  and  compensation  paid  by  them  to  journeymen  coopers  em- 
ployed in  their  various  plants,  and  that  one  cooperage  establishment  did  reduce 
the  price  and  compensation  of  said  Journeymen  coopers,  and  also  threatened 
the  said  Journeymen  coopers  belonging  to  said  Coopers’  Union  with  discharge 
unless  the  said  output  and  competition  of  the  cheap  and  inferior  product  be 
taken  out  of  the  market;  * * • that  at  no  time  during  the  said  contro- 

versy between  said  Coopers’  Union  and  said  Trades  As.sembly  and  the  said 
complainant  company  has  there  been  any  violence  threatened  or  contemplated, 
and  that  at  no  time  during  said  period  has  there  been  any  unlawful  Inter- 
ference with  the  business  of  the  said  complainant  company,  or  has  any  unlaw- 
ful Interference  been  threatened;  that  it  la  the  intention  of  the  said  Coopers’ 
Union  and  Trades  Assembly,  in  case  the  said  complainant  company  insists 
upon  the  use  of  said  machines,  and  the  consequent  deprivation  of  the  work- 
ingmen, members  of  said  Coopers*  Union,  of  their  means  of  livelihood,  that 
they  will  request  (without  In  any  manner  threatening  violence,  or  without 
making  any  demonstration  of  force,  and  without  the  use  of  violence,  force, 
or  any  coercion  of  any  kind)  the  co-operation  of  their  follow  workingmen  In 
refusing  to  purchase  or  use  commodities  packed  in  said  defective  tierces  and 
barrels  manufactured  by  machinery  and  cliild  labor;  * • ♦ that  the  ac- 

tion of  the  said  Coopers’  T^nion  and  said  Trades  Assembly  are  simply  acts  of 
business  competition,  opposing  the  said  complninant  company,  together  with 
all  other  persons  manufacturing  wooden,  machine-liooped  tierces  and  barrels, 
and  their  attempt  to  use  and  foist  upon  the  public,  machine  and  clilld-labor 
manufactured  barrels  and  tierces;  and  assisting  the  .said  workingmen  in  se- 
curing and  protecting  their  wages  and  their  source  of  livelihood.” 

These  excerpts  from  the  pleadings  accunttely  present  the  issues  be- 
tween the  parties.  In  the  plaintiff’s  bill,  and  the  court’s  opinion,  the 
words,  “conspiracy,”  “threats,”  and  “coerce,”  are  fretdy  us«h1.  Indeed, 
the  plaintiff’s  case  is  made  to  rest  upon  the  use  of  these  terms.  It  is 
important,  therefore,  at  the  threshold,  to  inquire  what  is  meant  by  the 
use  of  these  lej?al  epithets  in  this  ca.se.  Unexplained,  they  have  an 
evil  import.  A conspiracy  is  defined  to  be: 

“A  combination  of  persons  for  an  evil  purpose;  an  agrceimuit  between  two 
or  more  persons  to  do  in  concert  something  rejirehensilde.  jind  injurious  or 
Illegal:  particularly,  a combination  to  commit  treason  or  excite  sedition  or 
Insurrection;  a plot;  concerted  treason.”  Cent.  Diet. 

From  the  earliest  times  the  word  has  be«‘n  used  to  denote  a hijjhlv 
criminal  or  evil  purpose.  Thus,  in  .Acts  xxiii.  12,  13,  it  is  said : 

“And,  when  It  was  day,  certain  of  the  Jews  banded  together,  and  bound 
thein.selves  under  a curse,  saying  that  they  would  neither  eat  nor  drink  till 
they  had  killed  Paul.  And  tliey  were  more  thanVorty  which  had  made  this 
conspiracy.” 

Plainly,  nothing  the  defendants  did,  or  are  charged  with  intending 
lo  do,  comes  within  this  definition  of  a conspiracy.  So  as  to  “threats.” 
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Ill 


In  the  common  acceptation,  a threat  means  the  declaration  of  a pur- 
pose to  commit  a crime  or  some  wrongful  act  Now,  what  the  <h*- 
fendants  did,  and  all  they  did,  is  explicitly  testified  to  by  Mr.  Cable, 
the  president  of  the  Coopers’  International  Union.  He  says  that  the 
Coopers’  Union  j^ave  complainant  notice — 

“Tliat  unless  their  use*  of  said  machines,  and  competition  of  the  inferior 
tierces  and  barrels  with  the  hand-hooped  barrels  of  the  Journeymen  coopers, 
members  of  siiid  association,  should  cease  on  or  before  .January  15.  1896,  that 
a boycott  would  be  declared  by  said  Coopers’  I'nion  upon  the  contents  of  the 
tierces  and  barrels  hooped  by  the  hoopiiiR  machines  In  AVyandotte  county, 
Kansas;  meaning  thereby  that  the  members  of  said  Coopers’  Union,  and  of 
Its  parent  association,  the  Trades  Assembly,  would  thereafter  cease  to  pur- 
chase or  use  any  commodities  that  were  packed  in  machine-hooped  tierces 
and  barrels.’* 

Many  other  witnesses  testified  to  the  same  effect,  and  there  is  no  tes- 
timony to  the  contrary.  The  ’‘conspiracy”  charged  upon  the  defendants 
consisted,  then,  in  the  Coopers’  Union  and  the  Trades  Assembly  agree- 
ing not  “to  purchase  or  use  any  commodities  that  were  packed  in 
machine-hooped  tierces  and  barrels,  which  came  in  competition  with 
the  hand-hooped  barrels,”  which  were  the  product  of  their  labor  (and 
the  bill  charges  no  more);  and  the  “threats”  consisted  in  giving  the 
complainant  and  certain  packing  houses  formal  notice  of  this  purpose. 
The  alleged  “conspiracy,”  therefore,  was  the  agreement  stated,  and  the 
alleged  “threats”  were  the  notice  given  by  that  agreement,  and  the 
“coercion”  was  the  effect  that  this  agreement  and  notice  had  on  the 
, minds  of  those  affected  by  them.  It  is  not  true  that  there  is  nothing 
in  a name.  When  for  “conspiracy”  we  substitute  “agreement,”  and 
for  “threats”  a “notice,”  the  whole  fabric  of  the  plaintiff’s  case  falls 
to  the  ground.  “There  are,”  says  Dr.  Lieber  (Civil  Liberty  and 
Government),  “physchological  processes  which  indicate  suspicious  in- 
tentions"; and  among  them  is  the  use  of  high-sounding  and  portentous 
terms,  from  which  much  may  be  implied  or  imagined,  instead  of  using 
plain  and  common  w'ords,  which  accurately  describe  the  action,  and 
leave  nothing  to  implication  or  imagination.  If  an  act  done  or 
threatened  to  be  done  is  lawful,  it  cannot  be  made  unlawful  by  giving 
it  a name  which  imports  an  illegal  act.  Names  are  not  things.  It 
is  the  thing  done  or  threatened  to  be  done  that  determines  the  quality 
of  the  act,  and  this  quality  is  not  changed  by  applying  to  the  act  an 
opprobrious  name  or  epithet.  Unless  tin?  definition  of  a w’ord  fits  the 
act,  the  definition  is  false,  as  applied  to  that  act.  “Conspiracy”  sounds 
portentous,  but  in  this  instance  its  sound  is  more  than  its  meaning. 
As  here  used,  it  describes  a perfectly  innocent  act, — as  much  so  as 
if  the  charge  was  that  the  defendants  “conspired”  to  feed  a starving 
comrade,  or  to  bury  a dead  one.  But  if  the  bill  charged,  and  the  j)roof 
showed,  that  a breach  of  the  peace  was  imminent,  that  fact  would  not 
confer  jurisdiction  on  a court  of  chancery.  Courts  of  equity  have 
no  jurisdiction  to  enforce  the  criminal  laws.  It  is  very  certain  that 
a federal  court  of  chancery  cannot  exercise  the  police  powers  of  the 
state  of  Kansas,  and  take  upon  itself  either  to  enjoin  or  to  punisli  the 
violation  of  the  criminal  laws  of  that  state.  It  is  said  by  those  who 
defend  the  assumption  of  this  jurisdiction  by  the  federal  courts  that 
it  is  a swifter  and  speedier  mode  of  dealing  with  those  who  violate 
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or  threaten  to  violate  the  laws  than  by  the  prescribed  and  customary 
method  of  proceedinfj  in  courts  of  law;  that  it  is  a “shortcut’'  to  the 
accomplishment  of  the  desired  object;  that  it  avoids  the  delay  and 
uncertainty  incident  to  a jury  trial,  occasions  less  expense,  and  insures 
a speedier  punishment.  All  this  may  be  conceded  to  be  true.  But 
the  logical  difficulty  with  this  reasoning  is  that  it  confers  jurisdiction 
on  the  mob  equally  with  the  chancellor.  Those  who  justify  or  ex- 
cuse mob  law  do  it  upon  the  ground  that  the  administration  of 
criminal  justice  in  the  courts  is  slow  and  exneiisive,  and  the  results 
sometimes  unsatisfactory.  It  can  make  little  difference  to  the  victims 
of  short-cut  and  unconstitutional  methods,  whether  it  is  the  mob  or 
the  chancellor  that  deprives  them  of  their  constitutional  rights.  It 
is  vain  to  disguise  the  fact  that  this  desire  for  a short  cut  originates 
in  the  feeling  of  hostility  to  trial  by  jury, — a mode  of  trial  which  has 
never  been  popular  with  the  aristocracy  of  wealth,  or  the  corpora- 
tions and  trusts.  A distrust  of  the  jury  is  a distrust  of  the  people, 
and  a distrust  of  the  people  means  the  overthrow  of  the  government 
our  fathers  foumh*d.  Against  the  exercise  of  this  jurisdiction  the 
constitution  of  the  United  States  interposes  an  insunnountable  bar- 
rier. In  that  masterly  statement  of  the  grievances  of  our  forefathers 
against  the  government  of  King  Gy‘orge,  and  which  they  estt»emed 
sufficient  to  justify  armed  revolution,  are  these:  “He  has  combined 

with  others  to  subject  us  to  a jurisdiction  foreign  to  our  constitution 
and  unacknowledged  by  our  laws:”  and  “For  depriving  us  in  many 
cases  of  the  benetit  of  trial  by  jury.”  Smarting  under  tliese  griev- 
' ances,  the  people  of  the  United  States,  under  the  lead  of  Mr.  Jeffer- 
son, were  extremely  careful  to  place  it  beyond  the  power  of  any  de- 
partment of  the  governnumt  to  subj(*ct  any  citizen  “to  a jurisdiction 
foreign  to  our  constitution  and  unacknowledged  by  our  laws,”  or  to 
deprive  any  citizen  “of  the  benetit  of  trial  by  jury.”  This  was  accom- 
plished by  inserting  in  the  constitution  of  the  United  States  these 
plain  and  unambiguous  provisions: 

“The  trial  of  all  crimes,  except  In  cases  of  Impeachment,  shall  be  by  Jury.” 
('oust.  art.  a.  “No  person  shall  be  hehl  to  answer  for  a capital  or  otherwise 
Infamous  crime,  unlos.s  on  a pn  sen  tine  nt  or  in<Iictment  of  a grand  jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual 
.‘jcrvlee  in  time  of  war  or  puldic  danger."  Const.  Amend,  art.  5.  “In  all 
criminal  prosecutions  tiie  accused  sh:ill  enjoy  the  right  to  a speedy  and  public 
trial  by  an  impartial  jury.  • • •”  Id.  art.  G.  "In  suits  at  common  law 

where  tin*  value  in  conini\a*rsy  shall  exeeed  twenty  dollars,  the  right  of  trial 
by  Jury  sliall  be  preserved."  Id.  art.  7. 

Tin  sc  mandatory  provisions  of  the  coustitution  are  not  obsolete, 
and  are  not  to  be  iiiillitied  bv  must(*ring  agaiii-st  them  a little  horde 
of  equity  maxims  ami  obsolete  precedents  originating  in  a monarch- 
ical government  having  no  written  constitution.  No  reasoning  and 
no  precedents  can  avail  to  deprive  tlie  citizen  accused  of  crime  of 
his  right  to  a jury  trial,  guarantied  to  him  by  the  provisions  of 
the  constitution,  “exce])t  iu  cjises  arising  in  the  land  and  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or  of  public 
daugtT.”  Tlie.se  exc(‘ptions  serve  to  emphasize  the  right,  and  to 
show  that  it  is  absolute  and  umiualified,  both  in  criminal  and  civil 
suits,  save  iu  the  excepted  cases.  These  constitutional  guaranties 
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are  not  to  be  swept  aside  by  an  equitable  invention  which  would 
tarn  crime  into  a contempt,  and  enable  a jndjje  to  declare  innocent 
acts  crimes,  and  punish  them  at  his  discretion.  But  notwithstand- 
inp  the  constitution  expi'essly  enumerates  the  only  exceptions  to  the 
right  of  trial  by  jury,  and  jiositively  limits  those  exceptions  to  the 
cases  mentioned,  those  who  favor  government  by  injunction  propose 
to  ingraft  upon  that  instruinent  numerous  other  exceptions  which 
would  deprive  tile  great  body  of  the  citizens  of  the  republic  of  their 
constitutional  right  of  trial  by  jury.  With  the  interpolations  es- 
sential to  support  government  by  injunction,  the  constitution  would 
contain  the  following  further  exceptions  to  the  right  of  trial  by  jury: 

“And  except  wlien  muny  persons  nre  associate<l  together  for  a coninion  pur- 
pose. and  except  In  the  case  of  members  of  trades  unions,  and  oilu-r  laI)or 
organizations,  and  except  in  cases  of  all  persons  ‘of  small  means.’  ” 

Undoubtedly,  it  is  the  right  of  the  people  to  alter  or  alsdish  their 
existing  goveruineiit,  ‘‘and,”  in  the  language  of  the  Dcchiratioii  of 
Independence,  “to  institute  a new  government,  laying  its  foumlations 
on  such  principles,  and  organizing  its  jK)W‘ers  in  sucii  form  as  to  them 
shall  seem  most  likely  to  effect  their  safety  and  happiness.”  It  is 
competent  for  the  people  of  Uiis  country  to  abolish  trial  by  jury,  and 
confer  the  entire  police  powers  of  the  state  and  nation  on  federal 
jndg(*s,  to  be  administered  through  the  agency  of  injunctions  and 
pimisliment  for  conteinjds;  but  the  power  to  do  this  resides  w ith  the 
whole  people,  and  it  is  to  be  exercised  in  the  mode  provided  by  the 
constitution.  It  cannot  be  done  by  the  insidious  encroachments  of 
any  department  of  the  government.  Our  ancestors,  adnionished  by 
the  lessons  taught  by  English  historx',  saw’  plainly  that  the  right  of 
trial  by  jury  was  absolutely  essential  to  preserve  the  rights  and 
liberties  of  the  peo]de,  and  it  was  the  knowiedge  of  tliis  fact  that 
caused  them  to  insert  in  the  constitution  the  peremptory  and  man- 
datory provisions  on  the  subject  which  we  have  quoted.  English 
history  is  replete  with  examples  showing  that  the  king  and  his  de- 
pendent and  servile  jndges  would  have  subverted  the  rights  and  lib- 
erties of  the  English  people,  but  for  the  goo<l  sense  and  patriotism 
of  English  juries.  It  is  to  the  verdicts  of  the  juries,  and  not  to  the 
opinions  of  the  judges,  that  the  English  people  are  chiefly  indebted 
for  some  of  their  most  precious  rights  and  liberties.  A brief  reff*r- 
ence  to  one  or  tw‘o  of  the  many  cases  will  serve  to  illustrate  tliis 
truth,  and  show'  why  a trial  by  jury  is  the  only  sure  and  safe  refuge 
the  citizen  has  for  his  rights  and  libm  ties: 

William  Penn  and  William  Mead  were  Quaker  preachers.  Their 
religious  faith  was  offensive  to  the  king,  and  to  his  judges  and  the 
governing  class.  The  Quaker  meeting  liouse  having  bi'en  close<l 
against  them,  the  congregation  assembled,  in  that  quiet  and  orderly 
manner  characteristic  of  Quakers,  in  an  open  place  near  their  mend- 
ing house,  where  Penn  was  preaching  to  tlnmi,  when  they  w(*re  set 
npon  by  the  police  and  violently  dispersed.  For  this  IVnn  and  .Mead, 
and  not  the  police  who  created  the  disturbance,  were  indi<  ted.  The 
indictment  charged: 

“That  by  aj?reein«>nt  lH*tween  him  fl’enn]  and  William  Mead  before  made, 
and  by  abetment  of  the  aforesaid  William  Mead,  then  and  tli<*re.  In  the  o|H‘n 

28  C.C.A.-8 

Digitized  by  Google 


114 


28  C.  C.  A.  REPORTS. 


Street,  did  take  upon  himself  to  preach  and  speak,  and  then  and  there  did 
preach  and  speak  unto  the  aforesaid  William  Mead  and  other  persons.” 

The  indictment,  like  the  complaint  in  this  case,  bristled  with  char- 
ges of  conspiracy,  unlawful  assembly,  etc.  Penn,  being  denied 
counsel,  was  compelled  to  defend  himself.  When  arraigned,  he 
pleaded  “Not  guilty,”  and  the  following,  among  other,  onKtetHliiius 
took  place  in  court  during  his  trial: 

“Penn:  I affirm  I have  broken  no  law,  nor  am  I guilty  of  the  indictment 
that  is  laid  to  my  charge:  and  to  the  end  the  bench,  the  Jury,  and  myself, 
with  these  that  hear  us.  may  have  a more  direct  understanding  of  this  pro- 
cedure, I desire  you  would  let  me  know  by  what  law  it  is  you  prosecute  me. 
and  upon  what  law  you  ground  my  Indictment.  Rec.:  Upon  the  common 

law.  Penn:  Where  is  that  common  law?  Rec.:  You  must  not  think  that 

I am  able  to  run  up  so  many  years,  and  over  so  many  adjudged  eases,  which 
we  call  ‘common  law,’  to  answer  your  curiosity.  Penn:  This  answer,  I am 

sure,  is  very  short  of  my  question;  for,  if  it  be  common.  It  should  not  be  so 
hard  to  produce.  ♦ ♦ •” 

Despite  much  brow^beating  from  the  court,  Penn  continued  to  de- 
mand of  the  court  to  be  show^u  the  law  that  made  it  a crime  for  him 
to  preach,  and  for  his  congregation  to  assemble  to  hear  him.  Finally 
the  court  ordered  the  bailiff  to: 

“Take  him  away.  Take  him  away.  Turn  him  Into  the  bail  dock.’* 

Continuing  his  defense,  Penn  said: 

“Must  I tliercfore  be  taken  away  because  I plead  for  the  fundamental  laws 
of  England?  However,  this  I leave  upon  your  consciences,  who  are  of  the 
Jury,  and  my  sole  judges,— that  If  these  ancient  fundamental  laws,  which  re- 
late to  liberty  and  property,  and  are  not  limited  to  particular  persuasions  in 
matters  of  religion,  must  not  be  indispensably  maintained  and  observed,  who 
can  say  he  hath  right  to  the  coat  upon  his  back?” 

Despite  the  peremptory  charge  of  the  court  to  And  Penn  guilty 
of  the  alleged  “conspiracy”  and  “unlawful  and  tumultuous  assem- 
bly," the  jury  returned  a vei‘dict  of  “guilty  of  preaching  only.”  At 
this  the  court  fell  into  a passion,  brow  beat  the  jury,  particularly  their 
foreman.  Bushel,  and  sent  them  out  to  return  a general  verdict  of 
guilty.  This  the  jury  refused  to  do,  and,  after  being  sent  out  three 
or  four  times,  they  returned  a general  verdict  of  not  guilty,  where- 
upon they  were  fined  for  contempt  of  court  in  rendering  the  verdict 
eonlrary  to  its  instructions  and  to  its  interpretation  of  the  facts.  6 
llow’.  State  Tr.  051.  But  the  jurora  asserted  their  right  to  render  a 
verdict  in  accordance  with  the  dictates  of  their  own  consciences  and 
judgments,  and  the  court  to  which  they  appealed  held  that  they  had 
that  right,  and  could  not  be  punislied  for  exercising  it,  and  reversed 
the  fine.  The  Penn  Case,  and  the  proceedings  that  grew  out  of  it, 
constitute  one  of  the  foundation  stones  in  the  English  bill  of  rights. 
With  all  their  astuteness  and  eager  desire  to  serve  the  crown,  it 
never  occurred  to  the  judges  in  those  days  to  enjoin  the  Quakers 
from  meeting,  and  Penn  from  preaching  to  them.  This  “shortcut” 
would  have  gotten  rid  of  the  jury,  and  placed  Penn  and  his  followers 
completely  in  the  power  of  the  judges;  and,  instead  of  becoming 
the  founder  of  a great  city  and  commonwealth  in  a free  republic, 
he  would  have  languished  in  an  English  prison  for  contempt  of 
court,  incurred  by  preaching  to  his  congregation,  for  he  avowed  in 
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court  “that  all  tlu*  powers  upon  earth”  could  not  divert  or  restrain 
him  fi*om  that  dutv. 

A bookseller,  whose  publications  contained  criticisms  on  the  admin- 
istration of  public  affairs,  was  indicted  for  publishing  a 8c*ditioiis 
libel.  Ue  was  tried  before  the  chief  justice.  “In  vain,”  says  an 
authentic  history,  “did  Lord  Kllenborough,  uniting  the  authority  of 
the  judge  with  the  arts  of  the  counsel,  strive  for  a conviction.  Ad- 
dressing the  jury,  he  said,  ‘Under  the  authority  of  the  libel  act,  and 
still  more  in  obedience  to  his  conscience  and  his  God,  he  pronounced 
this  to  be  a most  infamous  and  profane  libel.’  But  the  jury  were 
proof  against  his  authority  and  his  persuasion.”  2 May,  Const. 
Hist.  Eng.  They  returned  a verdict  of  not  fimilty,  thus  vindicating 
the  freedom  of  the  press,  and  the  right  to  criticise  the  administration 
of  public  affairs. 

Seven  bishops  presented  a respectful  petition  to  the  king,  praying 
for  the  enforcement  of  the  laws  of  the  kingdom,  and  for  a redress  of 
grievances.  For  this  they  were  indicted  for  libel.  It  is  worth  while 
to  note  the  charge  of  the  judges  to  the  jury.  The  chief  justice  said: 
•‘And  I must,  in  short,  give  you  my  opinion:  I do  take  it  to  be  a 

libel.”  And  Justice  Allibone  said  to  the  jury:  “Then  I lay  this  down 
for  my  next  position:  That  no  private  man  can  take  ui>on  him  to 

w’rite  concerning  the  government  at  all;  for  what  has  any  private 
man  to  do  with  the  government,  if  his  interest  be  not  stirred 
shaken?”  and  much  more  to  the  same  effect.  After  receiving  this 
charge,  the  jury,  says  Lord  Campbell,  “were  marched  off  in  tin* 
custody  of  a bailiff,  who  was  sworn  not  to  let  them  have  meat  or 
drink,  fire  or  candle,  until  they  were  agreed  upon  their  vei*dict.  All 
night  were  they  shut  up;  Mr.  Arnold,  the  king’s  brewer,  standing 
out  for  a conviction,  until  six  next  morning,  when,  though  dread- 
fully exhausted,  he  was  thus  addressed  by  a brother  juryman : ‘Look 
at  me.  I am  the  biggest  and  the  strongest  of  the  twelve;  but,  be- 
fore I find  such  a petition  as  this  a libel,  why,  I will  stay  until  I am 
no  bigger  than  a tobacco  j)ipe.’  The  court  sat  again  at  ten  the  next 
morning,  when  the  verdict  of  not  guiltv  w^as  pronounced,  and  a shout 
of  joy  was  raised,  wdiich  was  soon  reverberated  from  the  remott^t 
parts  of  the  kingdom.”  2 Camp.  Ch.  Jus.  111. 

Cases  similar  to  these  might  be  multiplied  indefinitely,  but  enough 
have  been  cited  to  show  that  it  was  through  the  good  sense,  courage, 
and  love  of  liberty  of  the  sturdy  English  juries  who  stood  out  against 
the  judges  that  the  right  of  the  people  to  assemble  for  lawTul  pur- 
poses, and  the  right  to  address  them  when  they  were  assembh^l,  the 
right  of  free  speech,  and  the  freedom  of  the  press,  and  the  right  of 
petition  for  the  nnlress  of  grievances,  were  secured  to  the  English 
people.  It  is  profitable  to  recur  occasionally  to  these  historic  cases. 
They  shed  light  on  the  action  of  the  framers  of  our  constitution,  and 
explain  theii-  resolute  and  detei*mined  purpose  to  secure  to  the  people 
of  this  country  the  right  of  trial  by  jury,  against  encroachments  or 
invasion  from  any  quarter  or  upon  any  pretext,  or  by  any  device 
whatsoever.  The  framers  of  the  constitution  knew  that  it  was  not 
enough  that  “the  rights  of  man  be  printed,  and  that  every  citizen  have 
a cojiy.”  The  rights  and  liberties  guarantied  to  the  people  by  the 
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constitution  would  avail  them  nothing  unless  they  were  constantly 
and  carefully  guarded  from  invasion  and  encroachment  from  any 
quarter.  They  had  forme<l  a “government  of  the  people,  by  the 
p(*ople,  for  the  people/'  and  they  committed  the  protection  and  de- 
fense of  the  rights  of  the  people  under  that  government  to  the  only 
agency  that  could  be  trusted, — to  a jury  of  the  people.  They  pui 
the  rights  and  liberties  of  the  people  in  the  keeping  of  the  people 
themselves.  The  king  of  England,  when  a i>etition  was  presented  to 
him,  reciting  his  encroachments  on  the  rights  and  liberties  of  his  sub- 
je<*ts,  and  praying  for  a redress  of  grievances,  returned  for  answer 
that  “the  king’s  prerogative  is  to  defend  the  people’s  liberties."  The 
assurance  was  not  comforting,  and  brought  no  relief.  Our  fathei*s 
invested  the  prerogative  of  maintaining  and  defending  the  people’s 
rights  and  liberties  in  the  people  themselves. — in  a juiy.  English 
judges  of  great  learning  and  ability  had  sidwl  with  the  crown  and 
the  aristocratic  classes  in  oppressing  the  peoj)le,  and  denying  them 
those  rights  and  liberties  to  which  thev  had  an  undoubted  right  by 
natural  law.  as  well  as  under  their  charters  of  liberty.  This  denial 
had  been,  in  a large  measure,  rendered  nugatory  by  the  firm  stand 
for  liberty  taken  by  English  juries.  “History  repeats  itself."  Tliis 
maxim  was  not  lost  on  the  framers  of  our  constitution.  Thev  in- 
tended  to,  and  did,  interpose  an  insuperable  barrier  to  the  loss  of,  or 
the  impingennmt  upon,  the  rights  and  liberties  of  the  people,  by  the 
same  agencies  that  vexed  our  English  ancestors.  That  insuperable 
barrier  was  trial  bv  jury.  In  this  countrv  tl»e  right  of  wage  earners 
and  others  to  associate  together  and  act  coll(*ctively  is  not  a boon 
granted  by  the  government.  It  is  not  derived  from  the  constitution, 
statutes,  or  judicial  decisions.  It  antedates  the  constitution.  It  is 
a natural  and  inherent  right.  It  is  the  natural  weapon  of  weakness. 
Its  only  enemies  are  despots,  and  those  who  would  oppress  the  weak 
in  the  absence  of  the  protection  afforded  them  by  organization  and 
combined  action.  This  right  of  men  to  combine  together  for  lawful 
purposes  necessarily  carries  with  it  the  right  of  combined  action. 
Of  what  utility  is  organization  without  the  right  of  collective  action? 
Collective  action  is  iniplicMl  in  the  very  term  “organization."  Or- 
ganization has  no  other  object.  Man,  by  nature,  is  a social  being. 
Association  and  collective  action,  by  those  having  common  inter- 
ests, for  their  protection  and  materiaU  moral,  and  mental  improve- 
ment, is  a natural  instinct.  The  British  parliament,  whose  power 
of  legislation  is  unrestrained,  and  the  English  courts,  in  the  begin- 
ning of  the  struggle  betwtMm  capital  and  labor,  supposed  that  they 
could  successfully  and  j)erma neatly  suppress  this  instinct;  but,  hap- 
pily for  mankind,  the  natural  rights  of  man  and  the  laws  of  nature 
proved  more  tiowoHul  and  enduring  than  the  acts  of  parliament  and 
the  judgments  of  courts.  The  association  of  men  for  combined  a<*- 
tion  was  declared  to  be  a conspiracy.  The  wages  of  labonTS  were 
fixed  by  acts  of  parliament,  and  it  was  made  a crime  for  a laborer 
to  refuse  to  work  for  the  statutory  wages,  or  to  demand  an  increase 
of  wages,  or  to  (juit  the  service  of  his  <‘ni])loyer.  These  acts  were 
rigorously  enforced  by  the  courts,  and  their  spirit  found  expression 
in  the  judgments  of  the  courts  long  after  their  repeal.  The  courts 
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did  more,  however,  thau  simply  enforce  the  acts  of  parliament.  They 
supphmiented  them  by  laws  decreed  by  themselves. — judge-made 
laws, — among  which  was  the  one  relied  on  by  the  majority  of  the 
court  to  convict  the  defendants  in  this  case  of  a conspiracy.  This 
invention  of  the  judges  was  the  most  effective  rule  ever  devised  by 
the  enemies  of  liberty  to  deprive  men  of  the  natural  right  of  associa- 
tion and  co-operation,  and  to  ]dace  them  completely  at  the  nuMvv  u{ 
despotic  power,  and  those  whose  intercut  it  was  to  opjness  them. 
Kefening  to  the  case  of  Bohn  Mfg.  Co.  v.  Hollis  (a  case  which  fully 
snp]H>rts  the  contention  of  the  defendants),  the  majority  of  the  court 

sa  V : 

• 

“The  decision  to  this  effect  was  placed  on  the  ground  tiiat  members  of  the 
association  might  lawfully  agree  with  each  other  to  with<lraw  their  patron- 
age, c*ollectIvely.  for  the  reasons  specified  in  the  agreetuent.  because  the  mem- 
bers. individually.  Iiad  the  rfght  to  determine  from  whom  they  would  make 
purchases,  and  withdraw  their  patronage  at  atiy  time,  and  for  any  reason 
which  they  deemed  adequate.  It  is  not  always  the  case,  however,  that  what 
on»‘  person  ma.v  do,  without  rendering  himself  li:ible  to  an  action,  many  per- 
5<»ns  nmy  enter  into  a comblnatictn  to  do.  There  is  a power  in  luuubers.  when 
ac'ting  in  concert,  to  Intllct  injury,  which  does  not  reside  in  a siiiirle  individual: 
and  for  that  reason  the  law  will  sometimes  tnk«*  <’ogni/Jincc  of  ticts  done  by 
a combination,  when  it  will  not  do  so  when  coinmittc<l  by  a single  individual.” 

The  proposition  here  ajiitroved  by  the  ctmrt,  and  ndie<l  on  to 
w'eaken  the  authority  of  the  Bohn  Mfg.  Co.  Case,  first  emanated 
from  an  English  court.  Hex  v.  Journeymen  Tailors,  8 Mod.  11.  As 
laid  down  in  that  case,  the  formula  reads; 

“A  conspiracy  of  any  kind  is  illegal,  although  the  matter  about  whi»‘h  they 
conspired  might  have  been  lawful  for  them,  or  any  of  them,  to  do,  if  tliey  had 
not  ertnspired  to  do  it.” 

This  pro|»ositiou,  that  it  is  unlawful  for  men  to  do  collectively  what 
they  may  do,  without  wrong,  individually,  was  enunciated  more  than 
a e«*iitury  and  a half  ago,  when  all  manner  of  association  and  co- 
operation among  men,  otTensive  to  the  king,  or  not  in  the  interest  of 
despotic  iiower  or  the  ruling  classes,  or  not  apjiroved  hy  the  judg(‘s, 
were  declared  by  the  courts  to  be  criminal  conspiracies.  It  was  pro- 
mulgated at  a time  “when,”  in  the  languaL'c  of  Mr.  Ju.stiee  Harlan 
in  his  opinion  in  Hobertson  v.  Baldwin,  Ifio  U.  S.  288,  17  Sup.  Ct. 
333,  “no  account  was  taken  of  a man  as  man.  when  human  life  and 
human  liberty  were  reganled  as  of  little  value,  aud  when  the  imwers 
of  government  were  employtHl  to  gi*alify  the  ambition  and  pleasure 
of  despotic  rulers,  rather  than  promote  the  welfare  of  the  people,” 
and  w hen  laborers  had  no  rights  their  employers  or  the  courts  were 
bound  to  respect.  Tlie  idea  of  the  power  of  men  in  association  has 
always  been  abhorrent  to  despots,  and  to  those  who  wish  to  oppress 
their  fellow*  men,  because  its  free  exercise  is  fatal  to  despotism  and 
oppression.  The  strength  it  imparts  carrit^  its  own  protection. 
In  all  ages  those  who  seek  to  deprive  the  pcnjple  of  their  rights  justify 
their  action  by  ancient  aud  obsolete  precedents,  and  by  coining  defi- 
nitions suited  to  their  ends.  In  “that  codeless  myriad  of  precedent,” 
running  back  to  the  Dark  Ag(‘s  calh‘d  the  “Common  Law,”  it  is  not 
diffic  ult  to  find  a precedent  for  inflicting  any  injustice  or  oppression 
on  the  <‘ommon  peo])le.  But  these  precedmits,  so  shocking  to  our 


Digitized  by  Google 


118 


28  C.  C.  A.  REPORTS. 


sense  of  so  inimical  to  our  constitution  ami  social  and  eco 

nomic  conditions,  and  so  subversive  of  the  liberty  of  men,  should  be 
permitted  to  sleep  in  j»rofound  oblivion.  They  neither  justify  nor 
palliate  encroachments  on  the  natural  and  constitutional  rights  of 
the  citizens.  Under  this  asserted  rule,  what  a man,  when  acting 
singly,  may  lawfully  do.  he  may  not  do  in  concert  with  his  neighbor. 
What  all  men  may  lawfully  do,  acting  singly,  it  is  unlawful  for  any 
two  or  more  of  them  to  do,  acting  in  concert  or  by  agreement.  Wliat 
each  individual  memb(?r  of  a labor  organization  may  lawfully  do, 
acting  singly,  becomes  an  unlawful  conspiracy  when  done  by  them 
collectivelv.  Singly,  they  may  boycott;  collectively,  they  cannot. 
The  individual  boycott  is  lawful,  because  it  can  accomplish  little  or 
nothing.  The  collective  boycott  is  unlawful,  because  it  might  ac- 
complish something.  People  can  only  free  themselves  from  oppres- 
sion by  organized  force.  No  j)eople  could  gain  or  maintain  their 
rights  or  liberties,  acting  singly,  and  any  class  of  citizens  in  the  state 
subject  to  unjust  burdens  or  oppression  can  only  gain  relief  by  com- 
bined action.  All  great  things  are  done,  and  all  great  improvement 
in  social  conditions  achieved,  by  the  organization  and  collective  ac- 
tion of  men.  It  was  the  recognition  of  these  truths  that  prompted 
the  promulgation  of  the  proposition  we  are  discussing.  The  doc- 
trine compels  every  man  to  be  a stranger  in  action  to  ever}"  other 
man.  This  is  contrary  to  the  constitution  and  genius  of  our  govern- 
ment. It  is  a doctrine  abhorrent  to  freemen.  It  is  in  hostility  to  a 
law  of  man's  nature,  which  prompts  him  to  associate  with  his  fellows 
for  his  protection,  defense,  and  improvement.  Under  its  operation 
every  religious,  political,  or  social  organization  in  the  country  may 
be  enjoined  from  combined  action,  if  their  r<*ligious  faith  or  political 
creefl  or  jvractice  is  obnoxious  to  the  judge.  It  was  originally  de- 
signed for  this  very  purpose.  In  his  opinion  in  the  case  of  Vegelalm 
v.  Guntner  (Mass.)  44  N.  E.  1081,  Judge  nolmes  says: 

“So  far.  I suppo.se,  we  are  agreed.  But  there  Is  a notion,  which  latterly 
has  been  insi.sted  on  a good  deal,  that  a combination  of  persons  to  do  what 
any  one  of  them  lawfully  might  do  by  himself  will  make  the  otherwise  law- 
ful conduct  unlawful.  It  would  bo  rash  to  say  tiiat  some  as  yet  unfonuulated 
truth  may  not  be  hidden  under  this  proposition.  But.  in  the  general  form 
in  which  it  has  l)eeu  i»resented  and  accepted  by  many  courts,  1 think  it 
plainly  untrue,  both  on  authority  and  principle.  Com.  v.  Hunt,  4 Mete. 
f.Mass.)  Ill;  Baudall  v.  Hazelton,  12  Allen,  412,  414.  There  was  a combina- 
tion of  the  most  flagrant  and  dominant  kitid  in  Bowen  v.  Matheson  [14  Allen. 
502],  and  in  the  Steamship  Co.  Case,  and  combination  was  essential  to  the 
sucee.ss  achieved.  But  it  is  not  necessary  to  cite  cases.  It  is  plain,  from  the 
slightest  consideration  of  practical  affairs,  or  the  most  superticlal  reading  of 
in<lustrial  history,  that  free  comp<*tition  means  eomldnation.  and  that  the 
organization  of  tlie  world,  now  going  on  so  fast,  means  an  ever-increasing 
might  and  scope  of  (combination.  It  seems  to  me  futile  to  set  our  faces 
against  this  tendency.  Wliether  i)eneflcial  on  the  whole,  as  I think  it.  or 
detrimental,  it  is  inevitable,  unless  the  fundamental  axioms  of  society,  and 
ev«  n the  fundamental  conditions  of  life,  are  to  be  changed.  One  of  the  eternal 
conflicts  out  of  whicli  llf(‘  is  made  up  is  tliat  between  the  (*ITort  of  everj*  man 
to  g('t  the  most  he  can  for  his  services,  and  that  of  society,  disguised  under 
the  name  of  ‘capital,’  to  get  his  servic(*s  for  the  least  possible  return.  Combi- 
nation oil  the  one  side  Is  potent  and  powerful.  Combination  on  the  other  is 
the  necessaiv  and  desirable  eount(‘it>ai  t.  if  the  l»attle  is  to  be  carried  on  in 
a fair  and  equal  way.  I am  unable  to  reconcile  Temperton  v.  Bussell  [18P3] 
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1 Q.  B.  7ir»,  and  the  eases  which  follow  It.  with  the  Steamship  Co.  Case.  But 
Teniperton  v,  Bussell  Is  not  a binding  authority  here,  and  therefore  I do  mit 
think  it  necessary  to  discuss  it.  If  it  be  true  tliat  workingmen  may  combine 
with  a view,  among  other  things,  to  getting  as  much  as  they  can  for  their 
labor,  just  as  C’apital  may  combine  with  u ^lew  to  getting  the  greatest  possi- 
ble return,  it  must  be  true  that,  wheu  combined,  they  have  the  same  liberty 
that  combined  capital  has,  to  support  their  int«*rests  by  argument,  persuasion, 
and  the  bestowal  or  refusal  of  those  advantages  which  they  otherwise  law- 
fully control.” 

The  asserted  rule  has  no  boundaries  or  limitations  other  than  the 
chancellor’s  discretion.  Whatever  combined  action  he  wills  to  per- 
mit is  lawful.  • Whatever  combined  action  he  wills  to  prevent  is  a 
con.spiracy.  In  this  country  the  rifjht  of  associate  and  combined  ac- 
tion hangs  on  no  such  slender  thread.  But  it  is  siiid  that  chancellors 
should  exercise  great  caution  and  circumspection  in  the  application 
of  this  rule.  But  this  still  leaves  the  right  of  coiiibim*d  action  de- 
pendent on  the  discretion  of  a chancellor.  Thus  far  tin  y have  exer- 
cised great  discretion,  and  appli(‘d  it  to  combininl  action  of  labor  or- 
ganizations onlv.  A careful  student  of  smial  and  eronoiniral  «|ues- 
tions  of  the  day,  and  of  the  status  of  the  labor  movenieuts  in  Kngland, 
says : 

“A  growth  in  civil  rights  on  the  part  of  the  mass  of  citizens  lias  .nttnuled 
the  labor  movement  in  England  from  the  beginning  until  now.  Workimui 
arc  no  longer  compelled  or  e.\pected  to  act  without  counsel  and  wltiuuit  con- 
cert. They  hold  a yearly  congress,  wliose  object  it  is  to  consult  on  <-umMit 
questions,  to  watch  their  legislation,  and  to  urge  the  monsures  tliey  desire. 
The  statute  book  has  thus  been  rewritten  in  England,  with  a wide  au<l  just 
reg.nrd  for  the  interest  of  the  workman.  The  fundamental  principles  of  com- 
mercial law  have  taken  on  new  renderings,  and  accepted  new  assertions  of 
right.  The  action  of  trade  unions  in  demanding  better  terms,  or  even  a lioy- 
cott  to  secure  these  terms,  is  no  longer  a conspiracy  in  restriction  of  trade. 
These  methods  have  won  civil  acceptance,  and  gotten  to  themselves  social  and 
moral  forces  in  each  instance  according  to  tlieir  merit.  They  seem  to  be  great 
means  of  social  renovation,  which  anticipate  and  prevent  revolution.  That 
marvelous  political  history  by  \vhich  England  has  won  her  lil»erty  is  repeating 
itself  in  her  social  institutions.  Combination  Is  freely  accepted.  Tlie  princi- 
ple is  recognized.— a principle  fundamental  in  social  renovation.—that  men 
may  do  collectively,  without  wrong,  what  they  may  do  without  wrong  Indi- 
vidually.” Bascom  on  Social  Facts  and  Principles.  237. 

Wliile  laborers,  by  the  application  to  them  of  the  doctrine  we  are 
considering,  are  reduced  to  individual  jictiun.  it  is  n<it  so  with  the 
forces  arrayed  against  them.  A corporation  is  an  association  of  in- 
dividuals for  combined  action;  trusts  are  corporations  combined  to- 
gether for  the  very  purptjse  of  collective*  action  and  boycotting;  and 
capital,  which  is  the  product  of  labor,  is  in  itself  a powerful  collective 
force.  Indeed,  ace-ording  to  this  supposed  rule,  every  e(>rporation 
and  trust  in  the  country  is  an  unlawful  combination;  for  while  its 
business  may  be  of  a kind  that  its  individual  members,  each  acting 
for  himself,  might  lawfully  conduct,  the  moment  they  enter  into  a 
combination  to  do  that  same  thing  by  their  combinetl  etTort  the 
combination  becomes  an  unlawful  eonspiraey.  But  the  rule  is  never 
so  applied.  Corporations  and  trusts,  and  other  combinations  of 
individuals  and  aggregations  of  capital,  extend  themselves  right 
and  left  through  the  entire  community,  boycotting  and  indicting 
“irreparable  damage”  upon,  and  cnishing  out,  all  small  dealers  and 
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pixxlucers,  stifling  competition,  estublishing  monopolies,  reducing  the 
wages  of  the  laboier,  raising  the  price  of  the  food  on  every  man's 
table,  and  of  the  clot  lies  on  his  back,  and  of  the  house  that  shelters 
him,  and  inflicting  on  the  wage  earners  the  pains  and  penalties  of  the 
lockout  and  the  blacklist,  and  denying  to  them  the  right  of  associa- 
tion and  combined  action,  by  refusing  employment  to  those  who  are 
members  of  labor  organizations;  and  all  these  things  are  justified  as 
a legitimate  result  of  the  evolution  of  industries  resulting  from  new 
social  and  economic  conditions,  and  of  the  right  of  every  man  to 
carry  on  his  business  as  he  sees  fit,  and  of  lawful  oopipetition.  On 
the  other  hand,  when  laborers  combine  to  maintain  or  raise  their 
wages,  or  otherwise  to  better  their  condition,  or  to  protect  them- 
selves from  oppression,  or  to  attempt  to  overcome  comi>etition  with 
their  labor  or  the  products  of  their  labor,  in  order  that  they  may  con- 
tinue to  have  employment  and  live,  their  action,  however  o|hui, 
peaceful,  and  orderly,  is  branded  as  a ‘‘conspiracy.”  What  is  ‘*com- 
I>etition”  when  done  by  capital  is  “conspiracy”  when  done  by  the 
laborers.  Xo  amount  of  verbal  dexterity  can  conceal  or  justify  this 
glaring  discrimination.  If  the  vast  aggregation  and  collective  action 
of  capital  is  not  accompanied  by  a corresponding  organization  and 
collective  action  of  labor,  capital  will  speedily  become  proprietor 
of  the  wage  earnei*s,  as  well  as  the  recipient  of  the  profits  of  their 
labor.  This  result  can  only  be  averted  by  some  sort  of  organization 
that  will  secure  the  collective  action  of  laborers.  This  is  demanded, 
not  in  the  interest  of  wage  earners  alone,  but  by  the  highest  consider- 
ations of  public  policy.  In  the  suggestions  on  the  rights  of  organ- 
ized labor  submitted  by  Mr.  Olney,  attorney  general  of  the  Unite<l 
States,  as  amicus  curia?  to  the  court,  in  the  case  of  Platt  v.  Railroad 
Co.  (November,  1894)  G5  Fed.  6G0,  he  said: 

“Whnti'ver  clso  may  remain  for  future  determination,  it  must  now  be  re- 
garde<i  as  sulistaiitiaiiy  settled  tliat  the  mass  of  wage  earners  can  no  longer 
be  dealt  witli  l)y  capital  as  so  many  isolated  units.  The  time  is  imst  when 
the  individual  workman  is  called  upon  to  pit  his  single,  feeble  strength  against 
the  miglit  of  organized  capital.” 

And,  speaking  of  the  restrictions  imposed  upon  laborers  by  the 
courts,  he  said: 

“They  q^nnot  help  knowing  that  organized  capital  is  not  so  restricted.  And. 
when  treatment  so  apparently  unfair  and  discriminating  is  administered 
through  the  instrumentality  of  a court,  tlie  resulting  discontent  and  resent- 
ment of  employes  are  inevitably  intensified,  because  the  law  itself  seems  to 
liave  got  wrong,  au<l  in  some  unaccountable  manner  to  have  taken  sides 
against  them.” 

A couspiracy  is  ^defined  to  be  “any  combination  between  tw  o or 
more  persons  to  accomiflish  an  unlawful  purpose,  or  a lawful  purpose 
by  unlawful  means.”  Let  the  defendants'  action  be  tested  by  this 
rule.  Their  purpose  was  to  drive  the  plaiutilfs  barrels  out  of  the 
market,  by  giving  preference  to  the  barrels  produced  by  their  labor, 
and  this  purpose  was  to  be  accomplished  by  means  of  the  coopers’ 
and  trades’  unions 'everywhere  refusing  to  buy  the  barrels  manu- 
factured by  the  plainjtiff.  or  any  of  the  commodities  packed  in  them 
by  any  oue.  Devested  of  the  legal  epithets  and  verbiage,  this  is  pre- 
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cisely  what  the  defendants  propose  to  do,  and  all  they  propose  to 
do.  And  it  is  this  the  court  has  enjoined  them  from  doing.  They 
are  enjoined  from  refusing  to  buy  the  barrels,  and  the  commodities 
packed  in  the  same.  If  the  defendants  are  not  allowed  to  determine 
for  themselves  what  they  will  not  buy,  they  ought  not  to  be  allowed 
to  determine  what  they  will  buy ; and  the  court’s  guardianship  should 
go  a step  further,  and  tell  them  what  to  buy.  If  the  court  can 
enjoin  the  defendants  from  withdrawing  their  patronage  and  support 
from  the  plaintiff,  and  persuading  others  to  do  the  same,  it  is 
not  j)erceived  why  it  cannot,  by  a mandatory  injunction,  make  it 
obligatory  upon  the  d<‘feiulants  to  purchase  the  plaintiff’s  barrels 
and  their  contents,  and  iKTsiiade  others  to  do  the  same.  The  in- 
vasion of  the  natural  rights  and  i>ersonal  liberty  of  the  defendants 
w'ould  be  no  greater  in  tlie  one  case  tlian  in  the  other.  The  plaintiff 
has  an  undoubted  right  to  hoop  its  barrels  in  any  mode  it  si*<*a  fit, 
and  the  defendants  have  an  undoubted  right  to  refuse  to  jmrchase 
them,  or  the  commodities  packed  in  them,  no  matter  how  they  are 
hooped.  These  are  the  business  rights  of  the  parties,  and  the  exer- 
cise of  its  business  right  by  one  party  is  not  an  interference  with  the 
business  right  of  the  other.  The  defendants’  declared  purpose  not 
to  purchase  commodities  packed  in  barrels  made  by  the  plaintiff  is  not 
an  illegal  interfei*ence  with  its  business,  because  it  is  not  a business 
right  of  the  plaintiff  to  require  the  defendants  to  purchase  such  com- 
modities or  to  refrain  from  proclaiming  their  resolution  not  to  pur- 
chase them.  In  a word,  it  is  none  of  the  plaintiff’s  business  out  of 
w'hose  make  of  barrels  the  defendants  purchase  their  meats  and  other 
supplies.  It  is  said  in  the  opinion  of  the  court  that  those  persons  wh«) 
did  not  discontinue  the  use  of  the  complainant’s  barrels  and  the  com- 
modities packed  in  them  would  ‘‘possibly  run  the  risk  of  sustaining 
some  personal  injury.’’  The  suggestion  is  not  warranted  by  any  aver- 
ment in  the  bill,  nor  is  there  a scintilla  of  evidence  in  the  record  to 
justify  it.  It  does  the  defendants  great  injustice.  No  men  could  go 
about  a business  in  a more  peaceable,  orderly,  and  law-abiding  man- 
ner than  did  these  defendants.  A rigid  purpose  of  order  and  keeping 
the  p<*ace  presided  over  all  their  plans.  Their  sole  purpose  w'as  a reso- 
lute business  nonintercourse.  It  is,  of  course,  possible  for  every 
man  to  inflict  some  personal  injury  on  another.  That  can  be  j)redi- 
cated  of  all  men,  and,  if  this  possibility  is  a ground  for  injunction, 
then  every  man,  including  the  members  of  this  court,  should  be  en- 
joined from  injuring  every  other  man.  If  this  is  a sufficient  ground 
for  an  injunction,  a federal  judge  can,  at  his  pleasure,  slip  an  in- 
junction noose  over  every  neck  in  the  republic.  But  an  injunction 
is  not  granted  “except  with  reference  to  what^ there  is  reason  to 
expect  in  its  absence.”  To  enjoin  law-abiding  men  from  breaking  the 
law,  because  it  is  in  their  power  to  break  it,  is  to  confound  all  distinc- 
tion between  the  law-abiding  man  and  the  lawbreaker.  The  court 
say,  “No  decrease  in  the  rate  of  wages  had  been  threatened  by  the 
Oxley  Stave  Company.”  But  such  reduction  of  wages  w’as  threat- 
ened by  all  the  other  cooperage  establishments.  • Mr.  Cable  testifies 
that  the  members  of  the  Coopers’  T’nion  w‘ere  notified  by  “the  various 
cooperage  establishments  in  Wyandotte  county,  Kansas,  that  unless 
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the  complainant  company  ceased  to  operate  said  machines,  and  to 
flood  the  market  with  the  cheap  and  inferior  tierces  and  barrels, 
they  would  be  obliged  to  reduce  the  wages  and  compensation  paid 
by  them  to  journeymen  coopers  employed  in  their  various  plants,  and 
that  one  cooperage  establislmient  did  i‘(*tluce  the  price  and  compensa- 
tion of  said  journeymen  coopers,  and  also  thi*eatened  the  said  journey- 
men coopers  belonging  to  said  Coopers'  Union  with  discharge  un- 
less the  said  output  and  competition  of  the  cheap  and  inferior  pro- 
duct be  taken  out  of  the  market.'’  Mr.  Butler  testifies  “that  the 
effect  of  the  said  action  of  the  com]»lainant  company  has  already 
caused  threats  to  be  made  of  a large  reduction  of  the  wages  of 
journeymen  coopers  employed  in  the  cooperage  plants  in  Wyandotte 
county,  Kansas";  that  other  cooperage  firms  have  notified  their  em- 
ployes “that  if  the  complainant  company  continued  to  operate  said 
machines,  and  continued  to  place  upon  the  market  a cheap  and 
inferior  product  in  competition  with  the  hand-made  products  of  other 
plants,  the  said  employes  must  expect  a reduction  in  their  wages, 
or  a discharge  from  their  employment.”  Moreover,  independently  of 
this  direct  testimony,  it  is  obvious  that,  if  the  plaintiff’s  barrels 
drove  out  of  the  market  the  hand-hooped  barrels,  all  coopers  engaged 
in  that  branch  of  the  work  would  lose  their  employment,  and  that 
the  plaintiff  would  eagerly  avail  itself  of  any  reduction  in  the  wages 
of  coopers  by  other  cooperage  establishments.  The  court  further 
remarks,  « • ♦ * With  one  exception,  the  members  of  the  com- 

bination were  not  in  the  employ  of  the  plaintiff  company."  The 
very  object  of  labor  organizations  is  to  impart  to  every  lalmrer  the 
strength  of  all.  A great  nation  will  go  to  war  to  maintain  the 
rights  of  its  humblest  citizen.  A nation  that  would  not  do  this 
would  justly  lose  the  respect  of  every  other  nation,  and  soon  no  re- 
spect would  be  paid  to  the  rights  of  its  citizens.  The  cause  of  one 
laborer  is  the  cause  of  all  laborers.  Organized  labor  must  give 
to  each  of  its  members  its  collective  force  and  influence,  else  they 
will  fall,  one  by  one,  a sacrifice  to  the  greed  of  their  employers.  If 
labor  organizations  did  not  have  the  right  to  protect  and  defend 
the  interests  of  their  members,  individuallv  as  well  as  collectivelv, 
they  would  be  of  no  utility,  and  would  soon  come  under  abject  sub- 
mission to  capital,  which  grants  nothing  of  fundamental  value  to 
wage  earners  which  it  is  not  coerced  to  grant  by  the  combined  power 
of  the  labor  organizations,  or  legislation  brought  about  usually 
through  their  influence. 

It  will  appear  from  a critical  examination  of  the  cases  cited  in 
support  of  the  court’s  conclusion  that  the  facts  in  each  one  of  them 
entitled  to  respectful  consideration  as  a precedent  are  widely  differ- 
ent from  the  facts  in  this  case.  In  everv  one  of  them  having  anv 
close  analogy  to  the  case  at  bar,  there  was  the  element  of  viohmce, 
or  threats  of  violence,  or  actual  trespass  upon  the  p<*rson  or  prop- 
erty, or  the  threat  of  it,  or  some  display  of  physical  force,  or  action 
which  was  held  to  constitute  a tresyjass  or  implied  threat.  No  one 
of  these  elements  is  found  in  this  case.  It  is  simply  and  purely  a 
case  where  the  labor  organizations  resolved  that  they  would  not 
purchase  or  use  the  barrels  manufactured  by  the  complainant,  or  any 
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commodities  packed  therein.  This  they  had  an  absolute  right  to 
do,  without  i-egard  to  the  question  how  the  complainant’s  barrels 
were  manufactured,  or  whether  they  were  inferior  to,  or  better  than, 
the  hand-hooped  barrels  produced  by  the  labor  of  the  defendants. 
The  grounds  of  the  boycott  are  wholly  immaterial,  in  determining  the 
right  to  boycott.  Whether  organized  labor  has  just  grounds  to 
dec  lare  a strike  or  boycott,  is  not  a judicial  question.  These  are 
labors  only  weapons,  and  they  are  lawful  and  legitimate  weapons; 
and  so  long  as  in  their  use  there  is  no  force  or  threats  of  violemn*. 
or  trespass  upon  person  or  property,  their  use  cannot  be  restrainc‘d. 
Laborers  are  not  wards  of  chancery.  A court  of  chancery  has  no 
more  authority  to  interfere  with  labor  organizations,  in  the  conduct 
of  their  business,  than  it  has  to  interfere  with  the  business  of  corpora- 
tions and  trusts,  and  other  combinations  of  capital,  in  the  conduct 
of  their  business;  and  in  the  case  of  a strike  or  boycott,  as  long  as 
each  side  is  orderly  and  peaceful,  they  must  be  permitted  to  terminate 
their  struggle  in  their  own  way,  without  extending  to  one  party  the 
adventitious  aid  of  an  injunction. 

Something  is  said  about  its  being  against  public  policy  to  boycott 
articles  made  by  machineiy.  As  before  said,  it  is  immaterial 
whether  an  article  is  produced  by  hand  labor  or  machinery.  Prod- 
ucts produced  by  machinery  are  no  more  exempt  from  competition 
and  a boycott  than  the  jModucts  of  hand  labor.  The  produi;ts  of 
machines  stand  on  no  higher  jdane,  in  law  or  equity,  than  the  like 
products  produced  by  the  labor  of  man.  They  may  be  put  in  com- 
petition with  each  other,  and  that  competition  may  be  prosecuted 
precisely  as  was  done  in  this  case. 

There  are  numerous  authorities  supporting  the  views  of  the  mi- 
nority,— many  of  them  going  far  beyond  the  requirements  of  this 
case:  Reynolds  v.  Everett,  144  N.  Y.  189,  39  N.  E.  72;  Sinsheimer 

V.  Garment  Workers,  77  linn,  215,  28  N.  Y.  Supp.  321;  Com.  v. 
Hunt,  4 Mete.  (Mass.)  Ill;  Ihiudall  v.  Hazelton,  12  Allen,  412,  434; 
Publishing  Co.  v.  Howell  ' (Or.)  .38  Pac.  547;  Bowen  v.  Matheson, 
14  Allen,  502;  Continental  Ins.  Co.  v.  Board  of  Fire  Underwriters  of 
the  Pacific,  67  Fed.  310;  Mogul  S.  S.  Co.  v.  McGregor,  21  Q.  B.  Div. 
544;  8.  c.  23  Q.  B.  Div.  598;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223, 
55  N.  W.  1119;  McHenry  v.  Jewett,  90  N.  Y.  58;  Gilbert  v.  Mickle, 
4 Sandf.  Ch.  357.  Tlie  force  of  the  Steamship  Mogul  Case,  and 
others  of  the  cases  cited,  is  attempted  to  be  broken  by  the  statement 
that  these  were  cases  of  “lawful  competition  in  trade,’’  and  there- 
fore not  applicable  to  the  defendants,  who,  it  is  impliedly  said,  are 
not  entitled  to  enjoy  the  right  of  competition.  This  is  a misconcep- 
tion of  what  it  takes  to  constitute  competition,  and  of  the  relation 
one  must  sustain  to  the  business  to  be  entitled  to  the  rights  of  a 
competitor.  The  error  probably  springs  from  the  erroneous  assump- 
tion that  a boycott  cannot  be  used  as  a w’eapon  of  competition,  or 
consist  with  it.  Competition  is  defined  to  be  an  “endeavor  to  gain 
what  another  is  endeavoring  to  gain  at  the  same  time.”  Cent.  Diet. 
In  such  a struggle  the  boycott  is  perfectly  legitimate.  It  is  resorted 
to  by  great  corporations  and  trusts, — the  sugar  trust,  the  meat  trust, 
the  oil  trust,  and  scores  of  othere.  That  one  competing  for  the 
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mastery  in  any  line  of  business  may  rijjhtfiilly  resort  to  the  boycott 
was  decided  in  the  Steamship  Momil  ('ase.  Mogul  S.  S.  Co.  v.  Mc- 

Gregor, 15  Q.  B.  Div.  47h.  When  that  case  was  before  Lord 
Chief  Justice  Coleridge,  he  said: 

“It  was  an  application  of  the  plaintifTs  for  an  injunction  to  restrain  the 
defendants  from  doing  that  which  was  called  throughout  the  case— and  which 
I reallj'  see  no  reason  for  hesitating  to  call,  also— ’boycotting  the  plaintiffs.’  ’’ 

And  be  refused  the  injunction,  and  on  appeal  his  judgment  was 
affirmed. 

It  is  the  right  of  every  man  to  compete  w’ith  every  other  man  in  all 
lawful  business  pursuits.  Every  wage  earner  has  this  right.  His 
own  interests,  no  less  than  the  interests  of  his  employer,  are  at  stake. 
If  his  employer  cannot  succt‘ssfiilly  compete  with  his  rivals,  he  must 
either  go  out  of  business,  or  reduce  the  wages  of  his  employes,  as 
was  threatened  to  be  done  in  this  case.  The  wage  earner  may  there- 
fore not  only  give  preference  to  his  employer’s  commodities,  and  to 
the  product  of  his  own  labor,  but  he  may  carry  competition  to  the  bit- 
ter end,  including  the  boycott,  in  oi’der  to  gain  the  supremacy  in  the 
market  for  his  employer’s  wares,  upon  whose  successful  sale  his 
w’ages,  and  in  some  cases,  probably,  his  existence,  depend.  Com- 
petition is  not  contined  alone  to  cases  where  the  competitoi-s  repre- 
sent large  moneyed  capital,  and  are  the  exclusive  owners  of  the 
commodity  or  business  out  of  which  the  competition  arises.  It  is  a 
fundamental  error  to  deny  to  labor  the  rights  and  privileges  of  com- 
petition. upon  the  ground  that  labor  is  not  capital,  and  therefore  not 
entitled  to  any  of  the  rights  of  capital.  It  is  capital  of  the  very  high- 
est and  most  valuable  type.  It  is  the  creator  of  all  other  capital. 
Cardinal  Manning  (a  great  authority  upon  any  subject  upon  wiiich 
he  wrote,  and  who  w^as  a profound  student  of  the  social  and  economic 
problems  of  the  time,  with  a view'  of  adjusting  the  relations  of  the 
church  to  existing  social  conditions),  spejiking  of  the  laborer  and  his 
lights,  says: 

“Among  the  English-speaking  peoples  of  tlie  worM  (that  Is.  in  the  new 
world,  wliich  seems  to  be  molding  our  future),  a workingman  is  a free  man. 
both  in  ids  i)erson  and  in  tlie  lal>or  of  his  hand.  The  mere  muscular  labor 
of  his  arm  is  his  own,  to  sell  as  he  wills,  to  whomsoever  he  wills,  wherever 
and  for  whatsoever  time  he  wills,  and  at  whatsoever  price  he  can.  If  his 
labor  be  skilled  labor,  or  even  half-skilled  labor,  it  Is  all  the  more  valuable, 
and  absolutely  his  own  possession.  In  truth,  it  is  the  most  precious  fonn 
of  capital,  w'hlch  gold  and  silver  may  purchase,  but  on  which  gold  and  silver 
al>solutely  depend.  Money  1s  but  dead  capital,  after  all,  but  the  live  capital 
of  human  intelligence  and  the  human  hand  is  the  primeval  and  vital  capital 
of  the  world.  Unless  these  rights  of  laI»or  cun  be  denied,  lllierty  of  organi- 
zation to  protect  these  rights  and  the  freedom  founded  on  them  cannot  be 
denied.”  I.ctler  to  Catholic  Tablet,  April  2S,  1887. 

In  his  first  annual  message  to  congress,  Mr.  Lincoln  expresses  the 
same  idea  in  different  language.  He  said : 

“Labor  is  prior  to,  and  independent  of,  capital.  Capital  Is  only  the  fruit 
of  labor.  Capital  could  never  liave  cxl.Hied  if  laltor  had  not  first  exlsttHl. 
I>abor  is  the  superior  of  capital,  and  deserves  much  the  more  consideration.” 

That  the  struggle  between  the  plaintiff  and  defendants  is  purely 
competitive  is  a fact  proven  in  the  case.  Mr.  Day,  president  and 
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jjffneral  manager  of  the  Western  Cooperage  Company  (an  intelligent 
and  disinterested  witness),  testifies  that: 

“The  present  controversy  is  simply  a competition  between  the  proprietors  of 
wood-hooping  machines  and  the  journeymen  coopers;  the  former  endeavor* 
ing  to  displace  the  latter  by  machine,  unskilled  labor,  and  the  latter  endeavor* 
Ing  to  protect  and  maintain  their  wages  and  occupation.” 

It  cannot  be  the  law  that  the  men  and  women  who  do  the  work 
of  the  world,  and  who  produce  its  wealth,  have  no  rights  against 
the  wealth  thev  create,  and  no  right  to  prefer  and  promote  by  lawful 
and  peaceful  means  the  sale  of  the  products  of  their  labor,  to  secure 
for  themselves  continued  employment.  The  “irreparable  damage” 
suffered  in  business  by  a vanquished  competitor  at  the  hands  of  his 
successful  rival  constitutes  no  cause  of  action,  either  at  law  or  in 
equity.  It  is  the  result  of  the  law’  of  competition,  to  which  all  men 
are  subject.  They  take  their  chances,  and  must  abide  the  result, 
w hether  it  bring  fortune  or  failure.  In  the  Steamship  Mogul  Case, 
Lord  Chief  Justice  Coleridge  said  that  it  was  the  resolute  purpose 
of  the  defendants — 

“To  exclude  the  )>lniiitifTR,  if  they  could,  and  to  do  so  without  any  consid- 
eration of  the  results  to  the  plnintifTs  if  they  were  successfully  excluded. 
This.  I think,  is  made  out,  and  I think  no  more  is  made  out  than  this.  Is 
this  enough?  It  must  be  reniemlM'red  that  all  trade  is.  and  must  be.  in  a 
sense.  s<*lttsh.  Trade  not  being  intinite.— nay.  the  trade  of  a particular  place 
or  district  itoiiig,  possibly,  very  limited. — what  one  man  gains  another  loses. 
In  the  han<l  to  hand  war  of  commerce,  as  in  the  conflicts  of  public  life, 
whether  at  tlie  bar,  in  parliament,  in  medicine,  in  engineering  (I  give  exaini)les 
only),  men  flght  on  without  much  thouglit  of  others,  except  a desire  to  excel  or 
defeat  them.” 

And  the  learned  judge  held  that  the  plaintiffs  could  have  no  redress 
for  their  los-ses;  they  were  losses  incident  to  competition  in  busi- 
ness, and,  as  we  have  seen,  to  a competition  carried  on  by  what  the 
learned  chief  justice  said  w'as  “boycotting  the  plaintiffs.”  If  every 
one  likely  to  be  “irreparably  damaged"  by  competition  could  enjoin 
his  competitors  fi*om  boycotting  his  wares  (that  is,  refusing  to  buy 
or  deal  in  them),  there  would  soon  be  an  end  of  all  competition.  Un- 
der the  existing  swial  and  economic  conditions,  the  natural  person, 
it  has  been  well  said,  is  the  merest  rudiment  of  a man.  He  can  onlv 
make  his  pow’er  felt,  promote  his  interests,  and  defend  his  rights  by 
association  and  combination  with  others.  Business  and  commercial 
pursuits  of  any  magnitude  are  not  carried  on  by  natural  persons  any 
more.  All  capital  seeks  to  increase  its  power  by  combination,  and 
to  that  end  assumes  the  form  of  corporations  and  trusts.  The  plain- 
tiff in  this  case  is  a corporation.  It  represents  a number  of  persons 
associated  together  for  the  very  jairpose  of  combim^d  and  collective 
aetion.  Many  of  these  combinations  are  on  a gigantic  scale.  Their 
power  and  influence  are  wellnigh  irresistible.  They  are  the  employ- 
ers of  the  great  mass  of  the  laborers.  They  are  formed  solely  for  pe- 
cuniary profit,  and  know  no  other  law  than  that  which  promotes 
their  pecuniary  interests.  Tliey  defy  all  social  restraints  that  w'ould 
have  a tendency  to  lessen  their  dividends.  What  the  stockholders 
want  is  more  dividends,  and  the  b«*st  manager  is  the  man  who  will 
make  them  the  largest.  The  struggle  is  constant  between  the  labor* 
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ers,  whose  labor  produces  the  dividends,  and  those  who  enjoy  them. 
The  manager  is  tempted  to  reduce  wages  to  increase  dividends,  and 
the  laborers  resist  the  reduction,  and  demand  living  wages.  Some- 
times the  struggle  reaches  the  point  of  open  rupture.  When  it  does, 
the  only  weapons  of  defense  the  laborers  can  appeal  to  is  the  strike 
or  the  boycott,  or  both.  These  weapons  they  have  an  undoubted 
right  to  use,  so  long  as  they  use  them  in  a j)caceable  and  orderly 
manner.  This  is  the  only  lawful  limitation  upon  their  use.  That 
limitation  is  fundamental,  and  must  be  observed.  It  was  observed 
in  the  case  at  bar  to  its  fullest  extent  If  these  weaixnis  are  with- 
held from  them,  then,  indeed,  are  they  left  naked  to  their  enemies. 
One  class  of  men  cannot  rely  for  protection  and  the  maintenance 
of  their  rights  upon  the  justice  and  benevolence  of  another  class, 
who  would  reap  profit  from  their  oppression.  They  must  be  in  a 
position  to  compel  respect,  and  make  it  to  the  interest  of  their  ad- 
versary to  grant  their  reasonable  and  just  demands.  Laborere  can 
only  do  this  by  making  common  cause, — by  organization  and  col- 
lective action.  The  right  of  organization  itself  may  as  well  be  de- 
nied to  them,  if  the  right  of  peaceful  and  orderly  collective  action  is 
denied  them.  It  is  vital  to  the  public  interests,  as  w'ell  as  to  labor- 
ers, that  this  should  not  be  done.  A labor  organization  in  itself 
teaches  respect  for  law  and  order.  The  conscious  obedience  to  the 
rules  and  regulations  of  the  organization  inculcates  a spirit  of  obedi- 
ence to  all  law.  Orderlv  collective  action  can  be  attained  through 
organization  only.  In  its  absence  we  have  the  ungoverned  and  un- 
governable mob.  A labor  organization  improves  the  mental,  moral, 
material,  and  |>hysical  condition  of  its  members.  It  teaches  them 
how  best  to  perform  their  duties,  and  to  become  expert  in  their  sev- 
eral callings.  The  great  improvement  made  in  the  last  half  century 
in  the  condition  of  the  wage  earners  is  due  almost  exclusively  to  the 
power  of  these  organizations.  Sir  John  Lubbock,  whose  learning 
and  impartiality  must  be  conceded,  in  a recent  volume  (Treasures  of 
Life)  ventures  to  predict  that  “the  readers  of  the  next  generation 
will  be  not  our  lawyers,  doctore,  shopkeepers,  and  manufacturers, 
but  the  laborers  and  mechanics”;  and.  if  this  pn^iction  is  verified, 
it  will  be  mainly  due  to  the  beneficent  infiuence  of  these  organiza- 
tions. To  strike  them  down  at  a time  wIkmi  their  adversaries  are 
more  powerful  than  they  ever  were  in  the  history  of  the  world  is  to 
take  a long  step  backward  into  the  Dark  Ages.  It  is,  indeed,  the 
revival  of  despotism  for  laborers,  and  means  their  practical  enslave- 
ment to  great  aggregations  of  capital,  whose  gre<‘d  takes  no  note  of 
human  destitution  and  suffering.  Their  adversaries  combine  to  act 
collectively,  and  it  is  not  a conspiracy.  It  is  the  busin(‘ss  of  the  law 
to  see  that  no  man  or  class  of  men,  under  anv  pretext  whatever,  is 
granted  rights  or  privih*ges  denied  to  other  men  or  classes  of  men. 
The  public  order  must  lx*  secured,  and  private  rights  protei'ted,  un- 
der the  constitution  and  laws,  without  denying  to  labor,  or  any 
other  class  of  citizens,  their  natural  and  constitutional  rights.  Let 
the  j>er8on  and  property  of  every  (utizeu  be  stMuirely  protected  by 
fixed  laws,  and  speedv  punishment  follow  the  commission  of  crime. 

Let  the  constitutional  mode  of  trial  remain  inviolate.  The  necessitv 
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for  this  is  illustrated  in  this  case.  No  American  jury  could  be 

found  who  would  say  these  defendants  were  jruilty  of  a “conspiracy,” 

or  of  making  “threats’^  to  injure  any  one.  Like  the  jury  in  the  Penn 

Case,  they  would  say,  “Guilty  of  refusing  to  purchase  the  plaintiff’s 

barrels  and  the  commodities  packed  in  them,  only,”  and  the  common 

sense  of  all  mankind  would  i*espond  that  that  creates  neither  criminal 

nor  civil  liability  on  any  one.  The  decree  of  the  circuit  court 

• • 

should  be  reversed,  and  the  case  renianded,  with  instructions  to  dis- 
miss the  bill. 


(83  Fed.  077.) 

THE  TRAVELLERS  IXS.  CO.  r.  THE  WILD  RIVER  LUMBER  CO. 

(Circuit  (Jourt  of  Apinsals,  First  Circuit  November  5,  1807.) 

No.  218. 

InDEMNITV  In.SCRAXCE— CoXSTIlUCTlON  OK  POLICT. 

A lumber  comp.iny  procured  a policy  Insuring  It  against  loss  from  1 lability 
to  any  persons  who  should  “sustain  accidental  bodily  injuries  under  circum- 
stances which  shall  impose  upon  the  insured  a common-law  or  statutory  lia- 
bility therefor.”  'Hie  application  contained  the  following:  “It  Is  understood 
that.  In  the  conduct  of  a portion  of  their  business,  the  assured  employ  a 
railroad  o-wTicd  by  themselves,  and  used  only  for  their  own  lumbering  pur- 
poses.” The  company’s  lumbering  operations  were  carried  on  on  Its  own 
land,  remote  from  other  settlements:  and  it  had  mills,  dwellings,  and  a 
store  for  supplying  Its  W(»rkmen  and  agents.  It  owned  a railroad,  some 
3%  miles  long,  for  the  trniisjwrtation  of  Its  lumber  supplies,  workmen,  and 
such  persons  as  had  business  at  its  mills  or  store.  Two  commercial  travel- 
ers, who  had  come  to  Its  premises  to  take  orders  for  supplying  Its  store, 
were,  by  a special  arrangement  with  Its  superintendent,  to  i>e  taken  back 
over  Its  road  on  a locomotive,  paying  fare  therefor.  On  the  way,  the  loco- 
motive was  overturned,  and  they  were  Injured,  under  circumstances  sub- 
jecting the  lumber  comi)any  to  a liability,  which  it  paid.  Held,  that  the  In- 
juries occurred  within  the  scope  of  the  company’s  “own  luml)cring  pur- 
poses,” within  the  meaning  of  the  application,  so  as  to  make  the  in-surer 
liable,  and  that,  umler  tlie  i>ecullar  elrcuinstances,  the  undertaking  to  carry 
the  travelers  on  a locomotive  was  not  a fraud  on  the  insurer,  so  as  to  pre- 
clude a recovery.! 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

This  was  an  action  at  law  by  the  Wild  River  Lumber  Company  against  tlie 
Travellers  Insurance  Company  to  recover  upon  a policy  of  indemnity  insurance. 
The  action  was  brought  in  the  supreme  judicial  court  of  the  state  of  Maine, 
and  thence  removed  into  the  circuit  court  by  the  defendant.  ’Hie  case  was  trliMl 
to  the  court  without  a Jury,  and  judgment  given  for  tlie  plaintiff,  to  review 
which  defendant  sued  out  this  writ  of  error.  The  policy  sued  on  Insured  tlie 
plaintiff  company  “against  loss  from  liability  to  every  person  wlio  may  during 
the  term  sustain  accidental  bodily  injuries  under  circumstances  which  shall 
IniiKise  upon  the  Insureil  a common-law  or  statutory  liability  therefor.”  The 
plaintiff  company  was  Ineorporaled  under  the  general  law  of  Maine  to  do  a 
general  lumber  business,  iLcIuding  the  cutting,  manufacturing,  and  selling  of 
lumber,  with  the  nece.s.sary  incidents  of  this  business.  It  was  not  expressly  au- 
thorized to  construct  and  maintain  a railroad,  but  it  did  construct  and  maintain 

1 As  to  indemnity  or  guaranty  insurance,  see  note  to  Indemnity  C!o.  v.  Wood, 
19  C.  C.  A.  271. 
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on  ItB  own  land  a railroad  from  a Junction  with  the  firnnd  Tnmk  Railroad  to 
its  mills  and  store,  some  ,3^  miles  distant.  The  rompnny  owned  mills  an«l 
dwellings  for  its  men.  in  a region  not  otherwise  inlnibited.  and  also  a store, 
wherein  it  kept,  and  sold  to  its  workmen  and  agents,  their  groceries  and  other 
supplies.  The  railroad  was  used  In  connection  with  the  lumber  business,  primari- 
I.V  for  the  tran-sportatlon  of  lumljer,  supplies,  etc.,  and  al.so  for  the  conveyance 
of  its  agents  awl  servants,  and  persons  having  business  at  the  mills  and  store. 
In  some  instances,  fare  was  charged  for  the  transportation  of  persons.  In  No- 
vember, 1894,  during  tlie  term  of  the  policy,  two  commercial  travelers  were  car- 
• rlefl  over  the  railroad  to  the  store,  paying  fare,  for  the  purpose  of  making  sales 
and  procuring  orders.  Desiring  to  return  before  the  regular  train  down  from 
the  store,  they  made  special  arrangements  with  the  plaintiff’s  superintendent  for 
transportation  to  the  junction  for  one  dollar  each,  and  they  were  taken  in  the 
locomotive.  On  the  way  down,  the  locomotive  was  thrown  from  the  track  and 
overturned,  and  botli  travelers  severely  Injured.  They  made  claims  again-st  the 
plaintiff  for  damages,  which  were  adjusted  and  paid,  and  the  plaintiff  then 
brought  this  action  on  the  policy.  The  application  for  the  policy  sued  on  con- 
tained the  following  clause:  “It  Is  understood  that.  In  the  conduct  of  a portion 
of  their  business,  the  assured  employed  a railroad,  owne<l  by  themselves,  and 
used  only  for  their  own  lumbering  puiposcs:  the  pay  roll  being  in  common  with 
all  their  methods  of  business,  and  Included  therein.” 

Josiah  H.  Drummond  (Josiah  H.  Drummond,  Jr.,  on  brief),  for 
pltiintiff  in  error. 

Joseph  W.  Symonds  and  Addison  E.  Herrick  (Symonds,  Snow  & 
Cook  and  Herrick  & Park,  on  brief),  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  District 
Judge. 

BROWN,  District  Judge.  Whether  the  contract  of  insurance 
was  contained  solely  in  the  policy,  or  in  the  policy  and  application 
together,  does  not  appear  to  us  a vital  question.  By  the  policy  the 
lumber  company  was  insured  against  loss  from  liability  to  every 
person  who  should,  during  a stated  period,  “sustain  accidental  bod- 
ily injuries  under  circumstances  which  shall  impose  upon  the  insured 
a common-haw  or  statutory  liability  therefor.”  Conceding,  for  the 
pur])08es  of  the  case,  that  there  should  be  taken  from  the  applica- 
tion, and  incorporated  into  the  contract,  the  following  language:  ‘Tt 

is  understood  that  in  the  conduct  of  a portion  of  their  business  the 
assured  employ  a railroad,  owned  by  themselves,  and  used  only  for 
their  own  lumbering  purposes,”  and  that  the  contract  insures  for 
accidents  upon  the  railroad  only  when  it  is  used  for  lumbering  pur- 
poses, this  limitation  or  exception  does  not  avail  the  plaintiff  in 
error.  The  coinj>aiiy’s  lumheiiiig  operations  were  carried  on  upon 
lands  owned  by  it,  and  it  had  mills  and  dwellings  for  workmen,  in 
a region  not  otherwise  inhabited.  It  also  had,  in  connection  with 
its  mills  and  th<*  dwellings  mentioned,  a shop  or  store,  wliero  it  ke[»t, 
and  sold  to  its  agents  and  workmen,  such  groceries  and  other  sup- 
pliers as  were  reepiired  for  such  a population  as  was  there  found. 
These  mills  and  other  buildings  were  iHunote  from  any  other  settle- 
ment. and  could  not  be  l eaclied  by  any  public  road  or  highway.  The 
company  constructed  and  operated  upon  its  own  land,  and  primarily 
for  use  in  its  business,  a railway,  by  the*  use  of  which  logs  were  trans- 
ported to  the  mills,  and  nianiifacl ureal  lumber  freun  the  mills  to  the 
(Irand  Trunk  Railway,  at  a point  some  miles  distant  Over  the 
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same  railroad,  needed  supplies  for  operations,  and  stock  or  mer- 
chandise for  the  shop  above  mentioned,  were  transported,  as  there 
was  occasion  for  so  doin^.  The  company’s  agents  and  workmen, 
and  persons  having  business  at  the  mills,  or  with  the  shop,  including 
insurance  agents  and  commercial  runners  and  others,  also  were  car- 
ried, from  time  to  time,  over  said  railroad,  both  ways.  From  some 
of  the  persons  so  carried  over  its  railroad,  the  company  demanded 
and  collected  pay  for  the  transportation.  We  are  of  the  opinion 
that  the  transportation  upon  the  company’s  private  railroad  of  two 
commercial  travelers,  who  had  come  to  the  y>remise8  of  the  lumber 
company  to  transact  business  with  the  company,  and  to  make  sales, 
and  to  take  orders  for  supplying  the  shop  of  the  lumber  company, 
was  a use  of  the  railroad  within  the  scope  of  the  comnany’s  “own  lum- 
bering purposes.”  The  fact  that  the  travelers  paid  a sum  of  money 
for  a special  conveyance  is  immaterial,  since  the  railroad  was  us(‘d 
by  them  and  by  the  lumber  company  in  direct  connection  with  the 
business  of  the  company.  Nor  can  we  say  that  the  undertaking 
of  the  company  or  its  servants  to  carry  the  two  travelers  upon  a loco- 
motive was  such  a fraud  upon  the  insurer  as  to  preclude  the  insured 
from  recovering.  The  defendant  in  error  is  a lumbering  company, 
with  a railroad  for  lumbering  purposes,  and  its  equipment  and  mode 
of  running  its  road  naturally  differ  from  those  of  a common  carrier. 
As  the  circumstances  are  peculiar,  this  court  cannot  apply  to  this 
case  common  knowledge  as  to  ordinary  train  service  on  ordinary 
railroads;  and  the  record  discloses  no  such  finding  of  facts,  bearing 
upon  this  question,  as  to  justify  us  in  finding  error  in  the  rulings 
thereon  by  the  circuit  court.  Upon  the  record  before  us,  it  appears 
that  the  method  of  conveyance  was  assented  to  by  the  passengers 
and  by  the  company.  There  is  no  evidence  of  bad  faith,  or  of  wanton 
and  willful  disregard  of  the  safety  of  the  travelers.  The  lumber  com- 
pany, for  the  improper  performance  of  its  undertaking,  became  sub- 
ject to  a common-law  liability  to  the  injured  men,  and  is  entitled  to 
indemnity  from  its  insurer  by  the  contract  of  insurance,  even  if  this 
contract  contains  the  limitation  for  which  the  plaintiff  in*error  con- 
tends. These  conclusions  render  it  unnecessarv  to  consider  other 

I 

errors  assigned,  since  it  necessarily  follows  that  they  could  not  have 
prejudiced  the  plaintiff  in  error.  Judgment  of  the  circuit  court 
affirmed,  with  interest,  and  the  costs  of  this  court  for  the  defendant 
in  error. 

28  C.C.A.-9 
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(84  Fed.  111.) 

BURROWS  V.  NIBI^CK. 

(Circuit  Court  of  .\ppeals,  Seventh  Circuit.  January  3,  1898.) 

No.  381. 

1.  Arrfst  of  Judgment — Pi.eadino. 

Under  the  Illinois  statute  (2  Starr  & C.  Ann.  St.  c.  110.  | 58)  a motion  in 
arrest  of  a Jud^ent  in  assumpsit,  rendered  after  waiver  of  jury,  will  not 
He  where  the  finding  of  the  court  is  based  on  the  whole  declaration,  though 
the  special  counts  are  defective,  or  because  of  a defective  count,  when 
the  declanition  coutains  a good  count.i 

2.  Same. 

A motion  in  arrest  of  judgment  con  only  be  maintained  for  a defect  ap- 
parent on  tlie  face  of  the  record,  and  the  evidence  is  no  part  of  the  record 
for  this  purpose,  and  cannot  be  considered. 

3.  Review  on  Error— Trial  to  Court— Findings. 

W^here  a jury  is  waived,  and  the  court  makes  a general  finding  upon 
evidence  produced,  and  not  upon  an  agreed  statement  of  facts  or  case 
stated,  the  appellate  court  cannot  consider  alleged  error  in  making  the 
finding. 

4.  Same — Agreed  Statement. 

A judgment  at  law,  entered  on  an  agreed  statement  of  facts  or  case 
stated,  under  Rev.  St.  §|  649,  700,  can  be  reviewed  on  error  only  as  to  ques- 
tions of  law. 

5.  National  Banks— Purchase  of  Its  Own  Stock. 

The  purchase  of  its  own  stock  by  a national  bank,  not  for  the  purpose  of 
preventing,  or  neces.sary  to  prevent,  a loss  upon  a debt  previously  con- 
tracted. is  illegal,  and  the  bank  may  maintain  an  action  at  law  to  recover 
the  money  paid  therefor  without  tendering  Imck  the  stock. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Of  the  five  counts  in  the  declaration  in  this  case  two  are  common  counts  in 
assuniti.'^it  and  three  are  special.  The  averments  of  two  of  the  latter  are  to 
tl)e  effect  that  on  March  10,  1,S03,  the  plaintiff  in  error.  William  F.  Burrows, 
sold,  and  of  the  third  that  he  surrendered,  to  the  Chemical  National  Bank  of 
Chicago,  100  shares,  which  he  owned,  of  the  capital  stock  of  that  bank  for  the 
sum  of  .$10,(K)0,  which  sum,  upon  his  then  and  there  delivering  to  the  bank  the 
certificates  of  stock,  was  paid  to  him  by  the  bank,  which  was  represented  In 
tiie  transaction  by  its  president;  that  on  the  ensuing  May  8,  1893,  the  bank 
having  Income  insolvent,  John  P.  Hopkins  was  appointed  receiver  by  the 
«-nmptroIIcr  of  the  currency;  that  on  .January  9,  li®4.  Hopkins  having  re- 
signed, Ell  C.  Tourtelot,  Jr.,  who  brought  the  suit,  was  appointed  in  Ho[>kins' 
stead,  and,  he  having  resigned  pending  the  aelion.  William  C.  Niblack,  the 
<lef«‘n(lant  In  error,  was  appointed  his  sue<-essor.  and  by  order  of  the  court 
sul)stltuted  as  plaintiff  In  tlie  case.  It  is  further  alleged,  in  the  first  of  the 
special  counts,  that  “the  sale  and  transfer  of  the  stock  to  the  bank  were  not 
made  to  pn'vent  loss  upon  a debt  previously  contracted  In  good  faith";  In  the 
second,  that  the  sale  and  transfer  were  “not  necessary  to  prevent  loss  upon  a 
debt  previously  contracted  In  good  faith";  and  iu  the  third,  that  by  means 
of  the  trans:iction  the  capital  stock  of  the  bank  was  reduced  by  the  sum  of 
.SlO.fKKX  In  each  of  these  counts  It  Is  charged  that  the  sale  and  purchase  or 
surrender  of  the  stock  uere  c*ontrary  to  the  statute  In  such  cases  provided. 
Docket  entries  show  that  a Jury  was  waived  by  a stipulation  in  writing,  and 
the  Issues  submitted  to  the  court,  which  made  a general  finding  for  the  plain- 

I .\s  to  the  conformity  of  fetleral  practice  to  the  practice  of  state  courts,  see 
note  to  0’(^>nnell  v.  Reed,  5 C.  C.  A.  594,  and  note  to  Grlfiln  v.  Wheel  Co.,  9 
C.  C.  A.  548. 
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tiff,  and  “from  the  evidence,  both  oral  and  documentary,”  found  the  sum  of 
to  be  due  the  plaintiff  from  the  defendant;  tliat  thereui>ou  the  de- 
fendant inten>o-Hed  a uiotion  in  arrest  of  Judgment,  which  the  court  overruliHi. 
and  gave  Judgment  upon  tlie  flndlng.  A bill  of  exceptions  in  the  reconl  shows 
that  the  cause  was  submitted  to  the  court  upon  an  “agreed  statement  of  facts,” 
corresponding,  in  sulistance,  with  the  averments  of  the  ape<*ial  counts  of  the 
decl.*iration  which  allege  a sale  of  tlte  stock,  and  that  tliereuiwn,  “upon  full 
consideration  of  the  case  stated.”  the  court  found  tlie  facts  to  be  true  as 
stated,  and  that  the  sale  of  the  stock  to  the  imnk,  and  the  payment  therefor, 
were  in  contravention  of  section  5201  and  5204  of  the  Revisetl  Statutes  of  the 
United  States,  and  therefore  illegal,  null,  and  void,  and  the  plaintiff,  consequent- 
ly, entitled  to  recover  of  the  defendant  the  sum  paid,  with  Interest.  Tlie 
grounds  stated  in  the  motion  for  arrest  of  the  judgment  were,  in  substance: 
First,  that  the  declaration  is  defective;  second,  that  the  finding  was  a general 
one  upon  the  whole  declaration,  and  the  special  counts  defective;  third,  that 
upon  the  evidence  adduced  no  Judgment  can  be  sustained  on  the  common 
counts,  and  that  the  special  counts  are  insufficient.  The  assignment  of  errors 
contains  three  specifications:  First,  the  court  erred  in  fimiing  for  tlie  plaintiff 
and  against  the  defendant;  second,  the  court  erre<i  in  overruling  defendant’s 
motion  in  arrest  of  judgment;  third,  the  court  erred  in  entering  Judgment  In 
favor  of  the  plaintiff  and  against  the  defendant 

.Mason  B.  Loomis  and  Albert  H.  Veeder,  for  plaintiff  in  error. 

James  W.  Duncan  and  Hiram  T.  Gilbert,  for  defendant  in  error. 

Bt^fore  WOODS,  JENKINS,  and  SHOWALTER,  Circuit  Judges. 


WOODS,  Circuit  Jiid^ije,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

By  statute  in  Illinois,  a judgment  will  not  be  arrested  because  of  a 
defective  count  in  a declaration  winch  contains  a good  count.  Iowa 
State  Traveling  Men's  Ass'n  v.  Moore's  Adm'rH,  31  U.  S.  App.  tJ70,  IJ) 
C.  C.  A.  0G2,  and  73  Fed.  750;  2 Starr  & C.  Ann.  St.  § 58,  c.  110.  Tlie 
common  counts  of  the  declaration  in  this  case  being  undeniably  good, 
the  first  and  second  grounds  of  the  motion  in  arrest  of  judgment  were 
necessarily  without  merit,  and  the  third  ground  is  unavailing  “be- 
cause a motion  in  arrest  of  judgment  can  only  be  maintained  for  a 
defect  apparent  upon  the  face  of  the  record,  and  the  evidence  is  not  a 
part  of  the  record  for  this  purpose."  Bond  v.  Dustin,  112  F.  S,  (»04. 
b08,  5 Sup.  Ct.  21JG.  This  disposes  of  the  second  specification  of  error, 
and,  if  the  judgment  is  to  be  treated  as  one  rendered  upon  a general 
finding  by  the  court,  and  not  “upon  an  agreed  statement  of  facts  or 
case  stated,'’  the  first  and  third  specifications  also  pn^sent  no  (pies- 
tion.  The  decisions  to  that  effect  are  niinierous.  tSee  Bond  v. 
Dustin,  supra;  Martiiiton  v.  Fairbanks,  112  V.  S.  G71,  5 Sup.  Ct.  .321; 
Boardman  v.  TotTey,  117  S.  272,  G Sup.  Ct.  734;  Jenks'  Adin'r  v. 

Stapp,  9 U.  S.  App.  34,  3 C.  A.  244,  and  52  Ftnl.  G41;  Skinner  v. 

Franklin  Co.,  9 U.  S.  .Vpj).  G7G,  G C.  C.  A.  118,  and  5G  Fed.  78^4;  Dis- 
tilling & Cattle-Feeding  Co.  v.  Gottsehalk  Co.,  24  U.  S.  App.  G38,  13 
C.  C.  A.  G18,  and  GO  Fed.  G09;  Phipps  v.  Harding,  34  U.  S.  App.  148. 
17  C.  C.  A.  293,  and  70  Fed.  4G8;  Woodbury  v.  (;itv  of  Shawnet*town, 
.34  U.  S.  App.  ti.55,  20  C.  C.  A,  401,  and  74  Fed.  205;  Sevmonr  v.  ^Tiite 
Co.,  34  U.  S.  App.  058,  20  C.  C.  A.  402.  and  74  Fed.  207;  Fourth  Nat. 
Bank  of  St.  Louis  v.  City  of  Belleville  (decidKl  Nov.  18.  1897)  27  C.  C. 
A.  674,  83  Fed.  G75.  In  Bond  v.  Dustin,  supra,  it  is  said  tliat  “since 
the  statute  [of  March  3,  18G5,  re-enacted  in  sections  G49  and  700  of  the 
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Revised  Statutes  of  the  United  States],  as  before,  a judp^nent  upon 
an  agreed  statement  of  facts  or  case  stated,  signed  by  the  i)ai*tie8  or 
their  counsel,  and  entered  of  record,  lea^ing  no  (luestion  of  fact  to  be 
tried,,  and  presenting  nothing  but  a question  of  law,  may  be  reviewed 
on  error.”  See,  also.  Supervisors  v.  Kennicott,  103  U.  S.  554,  and 
(•as(‘s  there  cited.  That  the  agreement  in  this  case,  though  perhaps 
snlhcient  in  substance  for  the  purpose,  was  not  intended  or  under- 
stood to  present  a case  stated,  is  shown  by  the  lack  of  any  statement 
in  it  to  that  effect,  and  by  the  fact  that  it  was  not  entered  of  record, 
in  or  before  the  entry  of  the  judgment,  and  that  the  court,  instead  of 
stating  simply  a conclusion  of  law%  made  a general  finding,  which 
was  duly  entered  as  the  foundation  of  the  judgment,  reciting  that  oral 
as  well  as  documentary  evidence  was  heard.  The  bill  of  excej)tions, 
which  it  may  be  observed  was  not  necessary  in  an  agreed  case,  is  am- 
biguous, if  not  inconsistent,  in  its  statements.  After  setting  forth 
the  agreement  of  the  parties,  it  says  that,  “upon  full  consideration  of 
the  case  stated,  as  aforesaid,  the  court  [instead  of  declaring  a con- 
clusion of  law  merely]  found  the  facts  to  be  true  as  above  stated.” 
implying,  perha{xs,  especially  since  the  contrary  is  not  stated,  that 
other  evidence  than  the  agreement  was  received  in  proof  of  the  facts. 
If,  however,  questions  of  practice  be  disregarded,  and  the  agreement  of 
the  parties  be  treated  as  showing  a case  stated,  or  as  being  the  equiva- 
lent of  a special  finding  of  facts  by  the  court  within  the  meaning 
of  sections  G49  and  700  of  the  Revised  Statutes,  all  objections  to  the 
pleadings  which  might  be  avoided  by  amendment  must  be  regarded 
as  waived  (Willard  v.  WochI,  135  U.  S.  309,  10  Sup.  Ct.  831),  and  the 
only  question  to  be  consid(*red  is  whether  the  facts  stated  in  the  agree- 
ment justified  the  judgment  enterc^d.  The  principal  objections  urge<l 
are:  (1)  That  the  validity  of  the  purchase  by  the  bank  of  its  own 

stock  can  be  questioned  only  by  the  government;  (2)  that  the  alleged 
liability  of  the  bank  for  the  return  of  the  money  can  be  enforced  only 
in  a court  of  equity;  and  (3)  that  a tender  back  of  the  shares  of  stock 
purchased  was  essential  to  the  right  of  recovery  of  the  price  paid. 
Tlie  first  objection  is  based  upon  that  line  of  decisions  of  which  illus- 
trations are  found  in  Rank  v.  Matthews,  98  U.  S.  G21,  Bank  v.  W^hit- 
ney,  103  U.  S.  99,  and  Thompson  v.  Bank,  146  U.  S.  240,  13  Sup.  Ct. 
GG;  but  the  present  case,  as  we  think,  is  governed  rather  by  the  prin- 
ciples declared  in  McCormick  v.  Bank,  lt»5  U.  S.  .538,  17  Sup.  Ct.  433. 
and  Bank  v.  Kennedy,  1G7  U.  S.  3G2,  17  Sup,  Ct.  831,  where  the  line 
of  cases  immtioned  is  distinguish(‘d.  The  h’ansaction  hei*e  in  ques- 
tion was  not  a pim  ha.se  made  for  the  purpose  of  preventing,  or  which 
was  m*ces.sary  to  prevent,  loss  upon  a debt  ]»reviously  contracted,  but, 
as  set  forth,  it  was  a bald  purcliase  by  the  bank  of  its  own  stock  for 
cash,  and  necess;irily  involved  for  the  time  being  a reduction  pro  tanto 
of  the  corponite  stock.  Kven  if  it  Avere  not  forbidden  by  the  statute, 
the  transaction  would  bo  inconsistent  with  public  policy  and  with  es- 
tabli.shed  principles  of  law.  The  suggestion  that  a reduction  of  sto<‘k 
by  a national  bank  may  be  lawfully  made  under  section  5143  of  the 
Revised  Statutesjs  irrelevant,  because  it  is  not  shoAvu,  and  without 
proof  is  not  to  be  presumed,  even  if  it  were  conceivably  po,ssible,  that 
this  transaction  could  have  been  justified  under  the  provisions  of  that 
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Bection.  Tht*  purchase  was  outside  of  and  beyond  the  jwwers  of  the 
bank,  and  therefore,  as  a corporate  act,  was  void  from  the  befpnniiiji; 
and,  while  it  a]>pears  from  the  ajireeinent  that  the  certificates  of  stock 
were  indorsed  in  blank,  and  delivered  to  the  president  of  the  bank, 
the  latter  did  not  thereby  ac<piire,  nor  the  plaintiff  in  error  part  with, 
title  to  the  stock.  The  money  having:  been  unlawfully  paid  out,  the 
bank  had  an  immediate  right  of  action  to  recover  it  in  an  action  of 
assumpsit.  It  was  not  nect'ssjiry  to  go  into  equity,  nor  to  offer  a 
return  of  stock.  The  jtudgment  of  the  circuit  court  is  affirmed. 


(S4  FcmI.  1(M.) 

CONSOI.TD.\TFD  F.\STENER  CO.  v.  LITTATJER  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.  December  1.  1897.) 

No.  63. 

1.  Patents— Preliminary  Injunction— Prior  Decision— Appeal. 

On  appeal  from  an  order  granting  a prelimlnarj’  Injunction  on  the 
strength  of  a prior  decision  by  the  circuit  court  against  another  party, 
such  prior  decision  will  be  given  the  same  weight  which  It  should  have 
before  the  circuit  court,  in  the  absence  of  some  controlling  reason  for  dis- 
regarding it.  American  Paper  Pall  & Box  Co.  v.  National  Folding-Box 
& Paper  Co..  2 C.  C.  A.  105,  51  Fed.  229,  followed.^ 

2k  Same— Improvement  in  Buttons. 

The  Raymond  patent.  No.  405,179,  for  an  improvement  In  buttons,  cov- 
ering a spring  stud  consisting  of  a depressed  dome  forming  an  annular 
riveting  surface,  an  exterior  engaging  spring,  and  a fa.stcning  eyeh't 
adapted  to  enter  from  beneath  the  fabric,  and  be  riveted  over  by  <‘oiiiact 
with  the  depressed  dome,  construed,  and  held  infringed.  79  Fed.  795, 
affirmed. 

This  is  au  appeal  from  an  order  of  the  circuit  court.  Northern  dis- 
trict of  New  York,  granting  an  injunction  pendente  lite  against  in- 
fringement of  complainant’s  patent. 

The  patent  In  suit.  No,  405,179,  was  granted  to  Pierre  A,  Raymond.  Juno  11. 
1889.  for  an  Improvement  in  buttons.  Claims  1 and  3,  only,  are  Involved  In 
this  litigation.  Suit  was  heretofore  brought  upon  the  same  patent  by  this 
complainant  against  the  Columbian  Fa.stener  Company,  of  wliicli  the  pre.s(‘iit 
defemlant,  Littauer,  was  presl<icnt;  and  at  linal  hearing  on  pleadings  and 
proofs  the  patent  was  sustained,  claims  1 and  3 were  construed,  and  lield  to 
be  valid,  and  tlie  device  of  the  Columbian  Company  was  found  to  infringe. 
The  opinion,  which  contains  a full  and  careful  discussion  of  the  patent  and 
of  the  evidence  Introduceil.  will  l>e  found  reported  in  79  Fed.  795.  No  a]tpeal 
from  the  decision  in  the  suit  against  the  Columbian  Company  appears  to  liave 
been  taken.  Sut)sequenlly  the  defendants  in  the  suit  at  bar  began  to  use 
buttons  of  a different  model  from  that  which  was  found  to  Infringe  in  the 
former  suit,  by  attaching  them  to  gloves  which  defendants’  firm  made  and 
sold.  Believing  tills  new  model  button  to  be  also  an  Infringement,  com- 
plainant brought  suit,  and  moved,  before  the  same  judge  w’ho  had  construed 
the  patent  in  the  Columbian  Company  Case,  for  an  order  granting  injunction 
pendente  lite.  In  opposition  tliere  were  presented  artidavlt.s  of  the  defend- 
ant Littauer,  and  some  others,  several  prior  patents,  and  the  tile  wrapper 

1 As  to  the  effect  of  previous  adjudications  on  appf'al.s  from  orders  granting 
preliminary  injunctions  In  patent  cases,  stv  note  to  National  Cush  Register  Co. 
v.  American  Cash  Regi.ster  Co.,  3 C.  C.  A,  565. 


Digitized  by  Go 


134 


2S  c.  C.  A.  RKPORTS. 


and  contoufs.  It  la  manifest  from  the  opinion  above  cited  that  nmeh  of  this 
evidence  was  before  the  court  In  the  Columbian  Company  Case.  What  new 
evidence,  if  any,  is  now  presented,  does  not  appear.  Having  once  discussed 
the  patent  and  the  prior  art  in  a comprehensive  opinion,  the  judge  who  sat 
at  circuit  granted  an  injunction  against  the  new-model  button,  without  writ- 
ing anything  further,  and  defendants  have  appealed. 

Wm.  A.  JenntT,  for  appellants. 

John  R Bennett,  for  appellee. 

Before  WALLACE,  LA  COMBE,  and  SHIPMAN.  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  This  court 
pointed  out  the  distinction  between  “appeals  from  orders*’  and  “ap- 
peals from  final  decrees”  in  American  Paper  Pail  & Box  Co.  v.  Na- 
tional Folding-Box  & Paper  Co.,  2 C.  0.  A.  105.  51  Fed.  229: 

“The  adjudication  upon  which  the  motion  for  preliminary  injunction  was 
based,  not  being  the  8ul».jf‘ct  of  the  appeal,  is  to  have  the  same  weiglit  wliich 
it  should  have  before  liie  circuit  court,  • • • in  the  absence  of  st>me 

controlling  reason  for  disregarding  It.” 

No  such  controlling  nnisoii  is  suggested  here.  No  prior  patent, 
or  prior  use  or  prior  {uildication,  having  an  important  bearing  upon 
the  validity  or  construction  of  the  patent,  and  which  was  not  before 
the  court  in  the  Columbian  Company  Case,  is  now  presented,  no 
new  authority  on  patent  law  is  now  first  cited,  there  is  nothing  to 
show  an  improvident  exercise  of  legal  discretion  by  the  circuit 
judge,  and  ai)f»arently  this  is  an  effort  to  review  the  decision  in  the 
Columbian  Case  at  final  hearing  upon  a partial  presentation  of  the 
evidence  then  considered,  and  without  the  cross-examination.  There 
is  no  warrant  for  such  practice,  which  was  expressly  condemned  in 
American  Paper  Pail  & Box  Co.  v.  National  Folding  Box  & Pa]>er 
Co.,  supra.  The  only  quesiion,  therefore,  to  be  considered  on  this 
appeal,  is  whether  the  new-model  button  infringes  the  first  and  third 
claims  of  the  patent,  as  construed  in  the  Columbian  Company.Ca.se. 

The  button  is  of  the  kind  which  may  be  more  appropriately  calhnl 
a “spring  stud,”  and  is  uscmI  for  fastening  cloves;  being  adaptcnl  to 
engage  w ith  a socket  corresjw>nding  to  the  old-fashioned  buttonhole. 
The  flaps  of  the  glove  being  brought  together,  the  socket  is  pressed 
perpendicularly  down  upon  the  stud,  and  the  spring  cap  of  the  Hitter 
yields  sufticiently  to  allow'  the  stud  to  enter  the  socket,  whereuptm 
its  resiliency  causes  it  to  engage  w'ith  the  interior  of  the  socket  (such 
interior  being  a little  larger  in  diameter  than  is  the  aperture  lead- 
ing into  the  socket)  sufficicuitly  to  hold  it  in  j)la<  e.  as  against  the  or- 
dinary horizontal  pull.  In  his  spe<‘ification  the  patentee  states  that 
in  two  former  pabmts  (.349.453,  of  September  21,  ISSG,  and  3G9.SS2, 
of  Sejdemher  13,  1SS7)  he  had  descrilnsl  and  claiiiUMl  a fastening  de- 
vice for  gloves,  consisting  of  a socket  and  spring  stud,  and  proceetls: 

“In  tlie  said  i>.'itents  tiic  spring  stud  was  forim'd  by  a seinicylindrical  spring 
cap,  which  was  niatl<‘  from  a l>l:ink.  liaving  a scrle.s  of  radial  spring  fingers, 
bent  down  and  nniied  to  a common  base.  Within  this  spring  <‘ap  was  a dome- 
shaped piece,  having  a liorl'/.ontal  fijinge  at  its  lower  e<lge,  which  formed  the 
base,  to  which  the  spring  fingers  were  united  by  a clamping  ring.  The  clam|)- 
Ing  ring  also  Inclosed  the  upper  fiange  of  an  eyelet,  which  w’as  adapted  to 
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be  put  down  through  the  fabric,  and  riveted  over  from  the  underside  so  ns 
to  hold  the  spring  stud  in  place  on  the  fabric.” 

There  seeui  to  have  been  objections  to  this  mo<le  of  inserting  the 
eyelet,  and  “to  avoid  these  objections’’  the  construction  of  the  patent 
was  devised — 

“In  which  construction  the  dome  forms  a fundamental  supporting  part,  so 
rigid  as  to  admit  of  an  eyciet  being  riveted  over  against  it.  and  affording  a 
seat  for  the  external  spring,  by  wliich  the  stud  is  made  to  engage  with  the 
• • • socket.  Instead  of  employing  the  eyelet  with  its  upper  flange  held 

in  the  clamping  ring.  I make  use  of  an  eyelet  liavlng  a smaller  shank  and  a 
larger  flange,  which  is  Inserted  from  beneatli  the  fabric,  and.  extending  up 
into  the  dome  piece  above  described,  is  met  by  a depending  lug  in  the  top  of 
the  said  dome  piece,  against  which  it  is  forced,  and  its  upper  t*dge  tliereby 
riveted  over  so  that  it  cannot  be  withdrawn,  the  spring  cap  being  thus  held 
firmly  In  position  upon  the  fabric.” 

Describing  the  drawings,  patentee  proceeds: 

*‘C  is  a clamping  ring  holding  the  spring  Angers  against  flange,  b.  This 
clamping  ring  and  the  base  of  tlie  dome  form  a flange  extending  beyond  tlie 
spring,  by  which  the  stud  may  l>e  held  wlille  the  eyelet  is  InMug  foned  into 
position.  The  upper  end  of  dome.  It.  instead  of  l)eing  rounded  up.  as  in  iny 
previous  patents  mentioned  alsive,  is  tlepresstnl  so  as  to  form  a re-entra:it 
cavity  on  its  upper  side,  and  a depemling  convexity  on  its  lower  si«le.  Tliis 
makes  a sort  of  annular  riveting  depression  in  tlie  upp«*r  part  of  tlie  dome 
or  support.  D is  an  eyelet  having  a broad  flange  at  its  liase.  and  adapted 
to  pass  through  the  fabric,  E;  and  entering  the  dome.  B.  and  meeting  the 
depression  at  its  ujiper  end.  it  is  tliereby  riveted  over  at  its  upper  end  so  that 
It  cannot  be  withdrawn,  tints  liolding  the  spring  stud  firmly  in  its  place  on 
the  fabric,” 

Fig.  5,  which  allows  all  th(*se  parts,  is  here  reproduced; 


The  circuit  court,  in  the  Columbian  Company  Case,  held  that: 

“The  valuable  feature  of  this  stud  is  passing  the  eyelet  through  the  under- 
side of  the  fabric  into  the  compressed  dome,  where  it  is  upset  and  securely 
riveted:  the  fabric  being  held  firmly  between  the  flanges  of  the  eyelet  and 
dome.  • * ♦ That  it  is  simple,  durable,  strong,  inexpensive,  and  iiopuiar, 

is  abundantly  proved  by  the  record.” 

The  claims  in  controversy  are: 

* 

“(1)  The  combination,  with  an  embracing  button  attached  to  one  part  of  a 
fabric,  of  a spring  stud  attached  to  the  opposite  part,  and  adapted  to  engage 
the  said  button;  the  stud  being  composed  of  a depressed  dome  or  support 
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formlnpT  an  annular  riveting  surface,  and  an  exterior  engaging  spring,  and 
being  fastened  to  the  fabric  by  an  eyelet  adapted  to  enter  the  back  of  the 
dome  or  8upix)rt,  and  be  riveted  over  by  contact  with  such  depression.” 

A spring  stud  for  engagement  with  a receiving  button  or  socket  consisting  of 
a depressed  dome  or  support  forming  an  annular  riveting  surface,  and  an 
exterior  engaging  spring,  combined  with  a fastening  eyelet;  the  eyelet  being 
adapted  to  enter  from  behind,  and  be  riveted  over  by  contact  with  the  said 
depression,  and  the  dome  having  a flange  extending  beyond  the  spring,  by 
which  It  Is  held  while  the  eyelet  is  forced  into  position.” 

Exactly  what  is  the  “improvement”  of  the  patent  in  suit  over  the 
earlier  patents  to  Raymond  will  be  apparent  from  inspection  of  the 
following  sketch: 

Dome  op 

.Prior  Paymond  Patent- 


a is  the  spring  cap;  B,  the  dome;  b,  the  flange  of  the  dome;  C, 
the  clamping  ring  which  holds  the  flange  of  the  spring  pressed  down 
upon  the  flange  of  the  dome;  D is  the  eyelet,  one  flange  of  which  is 
held  by  the  clamping  ring.  After  the  shank  of  D is  thrust  through 
the  fabric,  it  is  bent  over  outwards  so  as  to  form  another  flange,  hold- 
ing the  entire  button  to  the  fabric.  It  is  apparent  that  it  would  be 
impossible  to  insert  the  eyelet  into  the  dome  of  this  prior  Raymond 
patent,  and  fasten  it  there,  since  there  is  no  recess  into  which  any 
part  of  it  could  be  driven.  If  the  shank  of  the  eyelet  was  long 
enough,  and  was  pushed  in  far  enough,  its  end  would  be  turned  over 
inwards  by  the  dome,  and  the  two  parts  would  not  interlock.  In 
the  present  patent,  however,  the  depression  of  the  dome  has  produced 
an  annular  recess  of  greater  diameter  than  the  interior  of  the  walls 
of  the  dome  at  or  above  the  flange.  When  the  eyelet  shank  is  forced 
in,  its  end  will  be  turned  over  outwards  into  the  annular  recess,  thus 
interlocking  the  two  parts  together.  Of  this  feature  of  the  patent 
the  circuit  court,  in  the  Columbian  Company  Case,  said: 

“Raymond’s  combination  was  new.  because  he  introduced  into  his  stud  parts 
which  combined  to  attgch  the  stud  to  the  fabric  In  a novel  way,  and  In  a bet- 
ter way  than  anything  which  preceded  It.  • • • The  new  mode  of  fasten- 

ing above  described  Is  the  essence  and  gist  of  the  Invention.  It  is  perfectly 
obvious  that  this  is  what  Raymond  intended  to  cover  by  the  claims  in  ques- 
tion. No  one  can  be  deceived  or  misled  upon  this  point.” 
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It  is  argued  here  that,  because  the  description  and  claims  refer  to 
the  dome  as  a supporting  part,  the  claims  should  be  so  construed  as 
to  cover  only  structures  in  which  the  dome  affords  lateral  support 
to  the  spring  cap.  It  is  unnecessary  to  discuss  this  argument.  It 
was  urged  before  the  circuit  court  upon  a record  which,  so  far  as 
appears,  contained  all  there  is  here,  with  the  addition  that  the  wit- 
nesses were  subject  to  ci’oss-examination ; and  that  court  held  that 
the  patentee  us^  the  word  “support”  in  the  sense  of  a foundation, 
rather  than  a buttress, — the  spring  cap  being  seated  on  the  flange  of 
the  dome,  and  no  element  of  lateral  support  being  included  in  the 
claims.  The  decision  of  the  circuit  court  in  the  Columbian  Com- 
pany Case  was  accepted  by  the  judge  who  granted  the  preliminary  in- 
junction in  the  case  at  bar,  and,  there  being  no  “controlling  reason 
for  disregarding  it,”  it  should  have  the  same  weight  here  upon  ap- 
peal from  the  injunction  order. 

The  following  sketch  show's  the  defendants^  form  of  dome  (the 
eyelet  is  not  shown): 


The  spring  cap,  a.  Is  “a  vertically  spilt  head,  projecting  from  a base  plate, 
the  split  communicating  with  silts  in  the  base  plate,  which  Intersects  transverse 
slits  in  the  base  plate.  The  head  Is  thus  divided  Into  two  parts,  and  a spring 
action  is  given  thereto,  which  causes  the  head  to  return  to  normal  position 
after  the  pressure  Is  removed,  or  cause  a locking  action  with  a socket.  The 
base  plate  of  the  head  is  turned  over  so  as  to  embrace  and  clamp  the  flange 
of  the  hat-shaped  piece  [the  dome].  The  eyelet  enters  from  below,  and  the 
top  of  the  eyelet  contracts  with  the  underside  of  the  top  of  the  hat,  which  causes 
the  sides  of  the  eyelet  to  crinkle  and  press  outw'ardly  against  the  sides  of  the 
hat;  and,  the  interior  diameter  of  the  hat  being  somewhat  greater  at  the  top 
than  at  Us  opening,  the  wlthdraw-al  of  the  eyelet  Is  thereby  preveutetl.” 

This  quotation  is  from  appellants’  brief.  "WTien  it  is  read  in  con- 
nection with  the  device  of  the  patent,  infringement  seems  to  be  rea- 
sonably plain.  No  serious  attempt  is  made  to  distinguish  the  split 
spring  head  from  the  “semicylindrical  spring  cap”  of  the  patent.  De- 
fendants’ contention  is  that  their  device  has  no  “depressed  dome  or 
support  forming  an  annular  riveting  surface.”  In  support  of  this 
contention  it  is  urged:  First,  that  defendants’  dome  does  not  af- 

ford lateral  support  to  the  spring  head;  second,  that  it  has  no  “an- 
nular riveting  surface”;  third,  that  the  eyelet  is  not  riveted  over  by 
contact  with  a depression.  The  first  of  these  arguments  has  been 
already  disposed  of,  and  inspection  of  the  device  or  the  drawing  dis- 
closes the  weakness  of  the  other  two.  If  a cylinder  be  conceived  as 
rising  perpendicularly  from  the  inner  circumference  of  the  foundation 
walls  of  the  dome  of  the  patent  in  suit,  it  will  be  found  that,  by  rea- 
son of  the  depression  of  the  dome  from  its  original  position  in  the 
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prior  Raymond  patents,  there  is  foimed  outside  of  the  walls  of 
the  cylinder  thus  conceived,  and  inside  of  the  dome  itself,  an  open 
space,  which  entirely  surrounds  such  cylinder,  and  is  therefore  an- 
nular. Being  itself  annular,  the  outer  wall  which  surrounds  it  is 
also  annular.  This  annular  space  will  receive  such  portions  of  the 
metal  of  the  eyelet  shank  as  may  be  driven  into  it,  allowing  this 
metal  thus  to  enter  until  it  engages  with  the  solid  wall  of  the  in- 
side of  the  dome,  and  thus  holds  the  eyelet  against  withdraw’al. 
The  wall  is  therefore  a riveting  surface.  To  contend  that  the  de- 
fendants’ device  has  not  such  “annular  riveting  surface”  is  pre- 
posterous. Inspection  of  the  drawing,  and  a perusal  of  the  descrip- 
tion above  quoted  from  appellants’  brief,  conclusively  prove  the  con- 
verse. It  is  urged,  however,  that  defendants’  device  contains  no  eye- 
let “adapted  * • * to  be  riveted  over  by  contact  with  said  de- 

pression” (i.  e.  the  depressed  dome).  Defendants’  contention  is  that 
since  the  top  of  its  dome  is  horizontal,  or  possibly  a little  vaulted, 
it  cannot  be  the  equivalent  of  the  depressed  dome  of  the  claims. 
This  calls  for  an  extremely  narrow  construction  of  the  words  “de- 
pressed” and  “depression,”  as  used  in  the  patent.  It  will  be  re- 
membered that  Raymond  had  in  mind  an  improvement  on  his  earlier 
patents,  in  which  his  high-vaulted  dome  left  no  annular  space  for 
the  eyelet  to  turn  over  into,  and  presented  no  riveting  surface,  against 
w'hich  it  might  be  turned,  and  thus  held  against  withdrawal.  His 
“improvement”  was  the  providing  for  such  a method  of  fastening  the 
eyelet,  and  he  secured  it  by  lowering  or  depressing  his  old  high- 
vaulted  dome.  No  particular  amount  of  depression  was  needed,  nor 
is  any  specified  in  the  claims,  except  that  it  must  be  sutlicient  to 
produce  the  result,  viz.  to  furnish  the  annular  riveting  surface.  The 
drawing  of  the  patent  shows  a dome,  not  only  depressed,  but  actually 
reversed.  It  is  manifest,  however,  that  reversal  is  not  necessary; 
that  the  same  result  would  be  accomplished  by  depressing  the  old 
dome  to  a horizontal,  or  even  to  such  an  extent  that,  although  still 
architecturally  a dome,  the  act  of  depression  would  cause  the  surplus 
metal  to  swell  out  so  as  to  form  the  annular  space  and  annular  sur- 
face necessary  for  riveting.  The  dome  is  depresscni  in  either  case, 
and.  when  the  end  of  the  eyelet  shank  contacts  with  it,  it  may  fairly 
be  said  to  contact  with  a depression,  within  the  meaning  of  the 
claim,  which  uses  the  words  “depression”  and  “depressed  dome”  as 
synonymous.  The  only  support  to  the  defendants’  claim  is  found 
in  the  language  of  the  specification,  where  the  patentee,  describing 
the  drawings,  says: 

“The  upper  end  of  dome.  B.  Inst  end  of  being  roundiMl  up.  as  in  my  previous 
patents  mentioned  above.  Is  depressed  so  as  to  form  a re-entrant  cavity  on  its 
upper  side,  and  a depending  convexity  on  its  lower  side.  Tills  makes  a sort 
of  annular  riveting  depression  In  the  upper  part  of  the  dome  or  support.” 

From  the  w'hole  patent,  however,  it  is  quite  plain  what  the  im- 
provement was  which  he  had  in  mind,  which  he  fully  describes,  and 
which  he  sets  forth  in  the  claim,  correctly,  as: 

“A  depressed  dome  or  support  forming  an  annular  riveting  surface,  [and,] 
by  contact  wdth  [which  depressed  dome]  an  eyelet  entering  the  back  of  the 
dome.  ♦ • • [can]  be  riveted  over.” 
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We  know  of  no  principle  of  patent  construction  which,  in  such  a 
case  (the  improvement  being  novel),  would  require  the  court  to  read 
into  the  claim  the  particular  concrete  form  of  improvement  show'n 
in  the  drawings  and  in  the  descriptions  of  such  drawings.  The  order 
of  the  circuit  court  is  affirmed,  with  costs. 


(84  Fed.  102.) 

DICKERSON  V.  TINLING. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  December  13.  1807.) 

No.  935. 

1.  Patents — Infringement— Bale  op  Patented  Articles  Pcrcuased  Abroaix 

Cue  purchasing  in  a foreign  country  an  article  protected  by  a United 
States  patent,  from  persons  otlier  than  the  owner  of  the  United  States 
patent  or  his  vendees,  cannot  import  and  sell  the  same  in  this  country  with- 
out infringing  the  United  States  patent. 

2.  Same. 

One  purchasing  in  a foreign  country,  from  the  owners  of  a United  States 
patent,  patented  goods  having  marked  upon  tliem  a condition  that  tliey 
should  not  be  Imported  into  the  United  States,  cannot  Import  and  sell 
them  here  without  being  guilty  of  infringement.^ 

Ajqieal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

This  was  a suit  by  Edward  X.  Dickerson  against  Hugh  L.  Tinling 
for  alleged  infringement  of  a patent.  The  court  below  denied  a mo- 
tion for  preliminary  injunction,  and  the  plaintiff  thereupon  appealed 
to  this  court 

Edward  N.  Dickerson  (Anthony  Gref  and  James  H.  Brown,  on  the 
brief),  in  pro,  per. 

Sam  B.  Berry,  for  appellee. 

Before  SAX^BORN  and  THAYER,  Circuit  Judges,  and  RINER, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  order  de- 
nying a motion  for  a preliminary  injunction  to  restrain  the  defend- 
ant from  infringing  letters  jiatent  No.  400.0M;,  issued  March  26,  1889, 
to  the  Farl)oufahriken,  vormals  Friedr.  Bayer  & Co.,  a corporation  of 
Germany,  hereafter  called  Bayer  & Co.,  as  assignee  of  Oskar  Hins- 
berg.  The  lettera  patent  secure  to  Bayer  & Co.  the  monopoly  of  the 
manufacture  and  sale  of  phenacetine  or  paracet-])henetidine  in  the 
United  States.  The  appellant,  Edward  N.  Dickerson,  alleged  in  his 
bill  that  these  letters  patent  had  been  issued  and  assigne<l  to  him, 
and  that  the  appolhHj  w’as  infringing  upon  his  rights  by  vending  in 
the  T’nited  States  the  improvement  d(‘scribed  in  the  patent.  The 
appellee  answered  that  Bayer  & Co.  was  the  sole  owner  and  manufac- 

1 As  to  the  control  which  a patentee  may  exercise  over  his  invention,  and  the 
implied  rights  of  purchasers  and  licensees,  see  note  to  Heaton- Peninsular  But- 
ton-Fastener Co.  V.  Eureka  Specialty  Co.,  25  C.  C.  A.  280. 
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turer  of  pbonacetine,  which  he  averred  was  the  same  substance  which 
was  manufactured  by  others  in  Germany  and  elsewhere  as  paracet- 
phenetidine;  that  Bayer  & Co.  was  the  real  owner  of  the  patent  in 
suit,  and  the  appellant  was  its  agent,  and  held  the  assignment  of  all 
rights  under  the  patent  for  its  benetit;  that  the  appellee  had  been 
informed  and  believed  that  about  March  26,  1889,  Bayer  & Co.,  or 
Hinsberg  for  them,  “obtained  a piitent  on,  or  registered,  in  the  Ger- 
man empire,  this  same  ‘phenacetine,’  and  that  the  German  patent  or 
registration  had  expired,  or  been  rendered  void  by  the  authorities  of 
the  German  empire,  and  “that  he,  in  common  with  many  citizens  of 
the  United  States  has  bought  small  quantities  of  said  ‘phenacetine’ 
from  persons  outside  of  the  United  States,  who  had  perfect  and  legal 
right  to  deal  in  the  same,  being  the  legal  purchasers  and  sellei‘8 
thereof,  and  that  he  has  brought  the  same  into  the  United  8tat(»s,  and 
that  he  has  resi)ld  a small  quantity  thereof  in  the  United  states  for 
a legitimate  profit.”  The  answer  contains  some  other  allegations, 
but  none  that  are  material  to  the  issue,  and  it  contains  no  other  denial 
of  infringement.  To  this  answer  the  appellant  filed  the  usual  replica- 
tion, and  upon  th<‘se  pleadings  and  certain  affidavits,  from  which  it 
appears  that  no  patent  had  ever  been  issued  in  Germany,  as  alleged 
in  the  answer,  and  that  every  package  of  phenacetine  that  had  ever 
b(K*n  sold  by  Bayer  & Co,  in  a foreign  country  had  a prohibition 
against  its  importation  into  and  sale  within  the  United  States  print- 
ed upon  it,  and  was  sold  subject  to  that  prohibition,  the  motion  for 
the  temporary  injunction  was  heard  and  denied. 

If  it  were  conceded  that  Bayer  & Co.  is  the  real  owner  of  the  let* 
ters  patent  in  suit,  as  alleged  in  the  answer,  it  would  be  difficult, 
upon  the  facts  disclosed  by  this  record,  to  justify  a sale  of  phenacetine 
in  the  United  States  by  this  appellee.  Section  4884  of  the  Bevised 
Statutes  provides  that  “every  patent  shall  contain  * ♦ ♦ a grant 

to  the  patentee,  his  heirs  or  assigns,  for  the  term  of  seventeen  years, 
of  the  exclusive  right  to  make,  use  and  vend  the  invention  or  dis 
covery  throughout  the  United  States,  and  the  territories  thereof.’* 
The  answer  avers  that  the  appellee  bought  the  phenacetine  he  is  sell- 
ing in  a foreign  country,  either  from  Bayer  & Co.,  or  from  others  who 
had  a legal  right  to  sell  it  in  that  country.  He  must  have  bought  it, 
therefoie,  of  Bayer  & Co.,  or  their  vendees,  or  of  others.  If  he  bought 
it  of  others  than  Bayer  & Co.  or  their  vendees,  he  bought  with  it  no 
right  to  sell  it  in  the  United  States,  because  no  one  but  Bayer  & Co. 
and  their  vendees  had  that  right  in  this  country.  The  right  to  sell 
the  patented  article  in  the  United  Slates  is  not  governed  by  the  laws 
of  Germany  or  of  England,  but  by  the  laws  of  this  nation;  and  un- 
der those  laws  and  the  patent  before  us  Bayer  & Co.  has  the  “ex- 
clusive right  to  make,  use  and  vend”  phenacetine  in  the  United 
Stales.  Thus,  in  Boesch  v.  Graff,  13.’!  U.  S.  697,  703,  10  Sup.  Ct.  378. 
a case  in  which  the  defendant  had  purchas(‘d  in  Germany,  from  one 
Hecht,  who  had  the  legal  right  to  sell  them  there,  certain  burners, 
which  had  been  palented  in  both  Germany  and  the  United  States. 
Chief  Justice  Fuller  said; 

“Tlie  rlslit  which  Ilri'ht  had  to  make  and  sell  the  burners  in  Germany  was 
allowed  him  under  the  laws  of  that  country,  and  inirehasers  from  him  could 
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not  be  thereby  authorized  to  sell  the  articles  In  the  United  States,  In  defiance 
of  the  rights  of  the  patentees  under  a United  States  patent.” 

The  cases  of  Adams  v.  Burke,  17  Wall.  453,  456;  Hobble  v.  Jenni- 
son,  149  U.  S.  355,  362,  13  Sup.  Ct.  879,  and  Keeler  v.  Folding-Bed 
Co.,  157  U.  S.  659,  664,  15  Sup.  Ct.  738,  in  which  it  was  held  that 
one  who  purchases  patented  articles  of  a territorial  assignee  within 
the  district  of  the  United  States  assigned  to  him,  may  sell  them 
again  in  the  territory  owned  by  another,  do  not  rule  the  case  in  hand. 
They  rest  upon  the  principle  that  one  who  buys  the  patented  article 
of  a party  who  is  legally  empowered  to  sell  it  under  the  patent  has 
once  paid  tribute  to  the  monopoly,  and  has  thereby  acquired  the 
riglit  TO  use  and  sell  the  article  he  buys  elsewhere  w ithin  the  United 
Stales.  But  one  who  purchases  in  a foreign  country,  of  others  than 
the  owners  of  the  United  States  patent  or  their  vendees,  pays  nothing, 
either  directly  or  indirectly,  to  the  ow'ners  of  the  patent,  and  there- 
fore he  acquires  no  right  to  make,  use,  or  vend  the  article  which 
he  buys  within  the  territorial  limits  of  their  monopoly.  It  follows 
that,  if  the  appellee  bought  the  phenacetine  he  is  selling  of  others 
than  Bayer  & Co.,  or  its  vendees,  he  is  infringing  upon  the  exclusive 
right  of  this  patentee,  and  an  injunction  should  issue. 

On  the  other  haml,  if  the  appellee  bought  the  phenacetine  he  is 
selling  in  a foreign  countr>'  from  Bayer  & Co.,  or  from  its  vendees, 
subject  to  the  express  condition  that  it  should  not  be  imported  into 
the  United  States,  or  sold  within  their  limits,  the  exclusive  right  to 
sell  the  patented  article  within  the  United  States  w hich  w'as  granted 
to  Bayer  & Co.  by  the  patent  was  not  abridged  by  that  purchase. 
Conceding — but  not  deciding — that  one  w’ho  buys  a patented  article 
without  restriction  in  a foreign  country  from  the  owner  of  the  United 
States  patent  has  the  right  to  use  and  vend  it  in  this  country  upon  the 
general  principle  that  a patented  article  purchased  from  the  patentee 
passes  without  the  limit  of  the  monopoly  (Holiday  v.  Mattheson.  24 
Fed.  185;  Dickerson  v.  Matheson,  6 C.  C.  A.  466,  57  Fed.  524,  527), 
there  can  be  no  doubt  that  a patentee  has  the  same  right  and  power 
to  sell  the  patented  article  upon  conditions  or  with  restrictions  that 
he  has  to  sell  it  at  all.  Bayer  & Co.  had  the  right  to  sell  its  phenace- 
tine in  Germany  without  restriction.  It  had  an  equal  right  to  sell  it 
subject  to  the  limitation  that  it  should  not  be  sold  or  used  in  any  way 
that  would  curtail  or  affect  the  exclusive  right  which  that  corpora- 
tion held  under  this  patent  to  make,  use,  and  vend  the  phenacetine 
in  the  United  States.  If  the  corporation  sold  the  patented  article 
subjeti  to  such  a restriction,  the  purchasers,  with  notice  of  this  limi- 
tation, whether  immediate  or  remote,  could  acquire  no  better  right 
tlian  strangers  to  infringe  upon  the  monopoly  secured  by  the  patent. 
That  monopoly  would  still  remain  Jntact,  and  purchasers  of  the  phen- 
acetine which  had  been  sold  under  the  restriction  must  be  liable  for 
its  use  and  sale  in  the  United  States  to  the  same  extent  as  those 
who  made  it  or  bought  it  of  strangers  within  their  limits.  Dickerson 

Matheson,  6 C.  C.  A.  460,  57  Fed.  524,  526,  528;  Id.,  50  Fed.  73, 
77;  Id.,  47  Fed.  319.  The  record  is  that  every  package  of  this  article 
sold  by  Bayer  & Co.  in  a foreign  country  was  sold  on  the  express 
condition  that  it  should  not  be  imported  into  or  sold  within  the  United 
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States,  and  that  this  prohibition  was  plainly  printed  upon  every 
package.  The  necessary  result  is  that,  whether  the  appellee  bought 
in  a foreign  country  the  phenacetine  which  he  is  now  selling  in  the 
state  of  Colorado  from  Bayer  & Co.,  or  its  vendees,  subject  to  this 
restriction,  or  from  others  without  restriction,  he  is  alike  an  infringer 
upon  the  exclusive  right  to  make,  use,  and  vend  the  phenacetine 
within  the  United  States,  w’hich  was  granted  to  this  corporation  by 
the  letters  patent.  The  order  denying  the  motion  for  a temporary 
injunction  must  accordingly  be  reversed,  and  the  case  must  be  r»* 
manded  to  the  court  below,  with  din‘ctions  to  issue  the  injunction, 
and  it  is  so  ordered. 


<84  Fed.  ;{05.) 

TEXAS  & P.  RY.  CO.  v.  CLAYTON  et  aL 
(Circuit  Court  of  .Appeals,  Second  Circuit.  December  8,  1897.) 

1.  Carrier  ok  Freight— I>088  ok  Goods— Delivery  to  Coxnecti.no  Carrier. 

A railroad  company  received  certain  cotton  for  shipment  over  it.s  road  and 
a connecting  steamship  line.  It  owned  a wharf  at  the  point  of  connection, 
on  which  It  depo8ite<l  the  cotton,  and  from  which,  according  to  usage  between 
tile  two  carriers,  the  steamship  company  loaded  freight  into  Its.  vessels. 
iM  lng  notified  when  goods  were  received  for  transfer  to  its  line,  and  such 
goods  being  check.'»d  out  by  a clerk  of  the  railroad  company,  after  which  a 
receipt  was  taken  for  the  same.  The  steamship  company  was  notified  of 
the  arrival  of  the  cotton,  and  requested  to  remove  It  as  soon  as  practicable, 
but,  before  it  liad  done  so,  the  cotton  was  burned,  without  fault  or  negli- 
gence on  the  part  of  the  railroad  company.  Held,  that  there  had  been  no 
delivery  from  the  railroad  to  the  steamship  company,  which  had  acquire«l 
no  right  of  control  over  the  cotton. 

2.  ^’AME— Liability  as  Warehouseman. 

Under  such  circumstances,  the  railroad  company  cannot  be  considered  ns 
liaving  ceased  to  hold  the  cotton  a.s  a carrier,  and  to  have  become  a ware- 
houseman. It  having  done  notliing  evidencing  such  an  intention.! 

In  Error  to  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Clayton  and  another  against  the  Te.xas  & Pacific  Rail- 
way Company  to  r<‘cover  the  value  of  cotton  destroyed  after  its  deliv- 
ery to  the  defendant  as  a carrier.  There  was  a judgment  for  plain- 
tiffs on  a verdict  directed  by  the  court,  and  defendant  brings  error. 

Rush  Taggart  and  Arthur  H.  Masten,  for  plaintiff  in  error. 

Evarts,  Choate  & Beaman  and  Treadwell  Cleveland,  for  defendants 
in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  Tliis  is  a writ  of  error  by  the  de 
fendant  in  the  court  below  to  review  a jiidgnu'nt  whi<*li  was  entertxl 
upon  a verdict  directed  in  favor  of  the  plaintiffs  upon  the  trial.  Tlic 
action  was  brought  to  recover  damages  alleged  to  have  been  siistaintHl 

1 As  to  a common  carrier’s  liability  ns  warehouseman,  see  note  to  WaUe  v. 
Lumber  CJo.,  20  C.  C.  A.  .*i21,  sulxls.  20,  27,  on  pages  .'>29,  530. 


Digitized  by  Google 


TKXA8  & P.  KY.  CO.  V.  Cl  AYTO.N. 


143 


by  the  plamtiffs  by  the  buruiug  of  4G7  bales  of  cotton  on  the  12th 
of  November,  1804,  at  W(*stw<‘go,  in  the  state  of  Louisiana. 

The  facts  established  upon  the  trial  were  that  the  plaintiffs,  co- 
partners, at  Liverpool,  England,  by  the  stvle  of  Newall  & Clayton, 
through  their  agents,  Castuer  & Co.,  at  Bonham,  Tex.,  delivered  in  Oc- 
tober, 1894,  to  the  defendant,  four  lots  of  cotttm  for  transportation; 
the  contract  being  evidenct*d  by  four  bills  of  ladiug,  identical  in  form 
except  as  to  the  number  of  bales,  the  marks  on  the  cotton,  and  the 
numbei*8  of  the  bills  of  lading.  The  material  parts  of  the  bills  of  lad- 
ing were  as  follows: 

“Received  by  the  Texas  & Pacific  Railway  Co.,  • • • of  Castner  & Co., 
for  delivery  to  shippers’  orders,  or  their  assigns,  at  Liverpool,  England,  he  or 
they  paying  freight  and  charges  as  per  margin,  bales  of  cotton  [here  follow  the 
number  of  bales  and  the  marks].  From  Bonham,  Texas,  to  LlvenKioi.  England. 
Route  via  New  Orleans  and  the  Elder  & Demster  & Co.  Steamsliip  Line  (here 
follow  the  amount  of  freight  and  advance  charges],  upon  the  following  terms 
and  conditions,  which  are  fully  assented  to  and  accepted  by  the  owner,  viz.:  (1) 
That  the  liability  of  the  Texas  & Pacific  Railway  Company  in  respect  to  said 
o>tton,  and  under  thi.s  contract,  is  llmitetl  to  its  owm  line  of  railway,  and  will 
<vase  and  Its  part  of  this  contract  be  fully  performed  upon  liellvery  of  salil 
cotton  to  Its  next  connecting  carrier;  and  in  ease  of  any  loss,  detriment,  or  dam- 
age done  to  or  sustained  by  said  cotton  before  Its  arrival  or  deliver}-  at  its  final 
destination,  whereby  any  legal  liability  is  incurred  by  any  carrier,  that  carrier 
alone  shall  be  held  li.able  therefor  In  whose  actual  custody  the  cotton  shall 
be  at  the  time  of  such  damage,  detriment,  or  loss.  • • • (O)  'lliat  the 
said  cotton  shall  be  tran.sported  fVom  the  port  of  New  Orleans  to  the  p4>rt 
of  IJverpool,  England,  by  the  Elder,  Demster  & C>o.  Steamship  Idne,  and  with 
lllierty  to  ship  by  any  other  steamsliip  or  stennushlp  line;  and  that,  uiwn  de- 
livery of  said  cotton  to  said  ocean  carrier  at  the  aforesaid  port,  this  con- 
tmct  Is  ncconiplLshefl;  and  tlieretipon  and  thereafter  the  said  cotton  shall 
lie  subject  to  all  the  terms  and  conditions  expresseil  in  the  bills  of  lading  and 
master’s  receipt  in  use  b}-  the  steamship  or  steamship  company  or  connc<-ilng 
lines  by  which  said  cotton  may  l>e  transporte<l ; and,  upon  delivery  of  said  cot- 
ton at  usual  place  of  delivery  of  the  steamship  or  steamship  line  carrying  the 
same  at  the  port  of  dt*sflnation,  the  responsibility  of  the  carriers  shall  cea.s«*.” 

Two  of  the  bills  of  lading  were  dated  October  10th;  one  was  dated 
October  li5th;  and  one  w-as  dtited  OctolxT  23d.  There  was  an  existing 
arrangement  at  the  tiim*  betw'etm  the  defendant  and  the  Elder,  Dem- 
ster & Co.  Steamship  Line,  by  which  the  former  was  to  forward  the 
latter,  during  the  months  of  October,  November,  and  December,  1894, 
20,000  bales  of  cotton  for  traiisportjitiou  by  the  steamship  line  to 
Liverpool;  and  it  was  und(*rst(iod  between  them  that  the  cotton  was 
to  be  received  by  the  steiimship  line  at  the  defendant’s  wharf  at  West- 
wego.  This  w-harf  was  at  the  terminus  of  a branch  of  the  defendant's 
line  of  railway,  on  the  bank  of  the  Mississippi  river,  and  was  built  out 
over  the  river  far  enough  so  that  ears  could  be  run  upon  the  tracks 
in  the  rear  of  the  wharf  and  unloaded,  and  vessels  come  to  the  front 
of  the  wharf  and  receive?  the  freight  thus  unloaded.  It  was  controlled 
exclusively  by  the  defendant,  and  used  by  it  for  the  temjioi-ary  storage 
of  freight  of  all  kinds  brought  over  its  railway,  and  awaiting  delivery 
to  the  eonsigntH's  or  for  transportation  by  vessels.  The*  e-emrse*  of 
business  between  the  defendant  and  the  ste*amshi])  line*  was  as  feil- 
lows:  Upon  the  shipment  of  the  cotton  in  Texas,  bills  of  lading 
would  be  issued  to  the  shipper.  Thereupon  the  cottou  would  be 
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loaded  in  cars  of  the  defendant,  and  a waybill  giving  the  number  and 
initial  of  the  car,  the  number  and  date  of  the  \M\  of  lading,  the  diite  of 
the  shipment,  the  names  of  consignor  and  consignee,  the  number  of 
bales  forwarded  on  that  particular  waybill,  the  marks  on  the  cotton, 
the  weight,  etc.,  would  be  given  to  the  conductor  of  the  train  bring- 
ing the  car  to  Westwego.  Kpon  the  receipt  of  the  waybill  and  car  at 
Westwego,  a skeleton  would  be  made  out  by  the  defendant’s  clerks 
at  Westwego,  for  the  purpose  of  unloading  the  car  projx'rty,  contain- 
ing the  essential  items  of  information  covered  by  the  waybill  and 
the  date  of  the  making  of  the  skeleton.  When  this  skeleton  had  been 
made  out  and  the  car  had  bt*<*n  side  tracked  at  the  rear  of  the  wharf, 
the  skeleton  would  be  taken  by  the  defendant's  check  clerk,  and  he 
would  proceed  with  a gang  of  laborers  to  open  the  car.  The  cotton 
would  then  be  taken  from  the  car,  examined  to  see  that  the  marks 
corre.sponded  with  the  items  upon  the  skeleton,  and  deposited  in  one 
of  the  sheds  upon  the  wharf  designated  by  the  check  clerk,  and  the 
check  clerk  would  mark  upon  the  skeleton  the  location  of  the  cotton. 
The  sheds  were  subdivided  into  15  sections,  and  the  location  of  the 
cotton  was  left  to  the  check  clerk.  The  skeleton  would  then  be  trans- 
mitted to  the  general  office  of  the  defendant,  and  the  defendant  would 
make  out  a “transfer  sheet,”  containing  substantially  the  information 
contained  in  the  waybill,  and  transmit  the  transfer  sheet  to  the  steam- 
ship line.  The  steamship  line,  upon  receiving  the  transfer  sheet  un- 
derstood that  cotton  for  their  vessels  w’as  on  the  wharf  at  Westwego, 
and  would  collate  the  transfers  relating  to  such  cotton  as  was  des- 
tined by  them  for  a particular  vessel,  return  the  transfer  sheet  to 
the  defendant,  and  advise  defendant  what  vessel  would  take  the 
cotton.  Thereafter  the  steamship  company,  when  it  was  ready  to 
take  the  cotton,  would  send  the  vessel  with  their  stevedores  to  the 
wharf.  The  defendant’s  clerk  would  go  with  the  master  of  the  vessel, 
and  identify  and  count  out  the  particular  lots  of  cotton  designated 
for  his  vessel.  The  master  w'ould  “O.  K.”  them,  and  the  stevedores 
would  thereupon  take  the  cotton,  and  put  it  on  board  the  ship.  Be- 
fore the  cotton  left  the  wharf,  the  defendant  would  obtain  a receipt 
for  it  from  the  master  of  the  ship. 

The  pai'ticular  cotton  involved  in  this  suit  had  arrived  and  been  un- 
loaded upon  the  wharf  at  W’^estwego  prior  to  November  5th.  The 
transfer  sheets  had  been  transmitted  by  the  defendant  to  the  steam- 
ship line  prior  to  November  10th;  and  prior  to  November  12th  the 
steamship  line  had  returned  the  transfer  sheets  to  the  defendant. 
The  fire  occurred  upon  the  evening  of  November  12th.  In  the  fore- 
noon of  that  day  the  defendant  gave  notice  to  the  steamship  line 
that  the  cotton  was  upon  the  wharf,  and  requested  the  latter  to  come 
and  remove  it  as  soon  as  practicable.  The  fire  took  place  without 
any  fault  or  negligence  on  the  part  of  the  defendant. 

Upon  the  facts  thus  established,  the  defendant  requested  the  trial 
judge  to  instruct  the  jurj’  to  find  a verdict  in  its  favor,  upon  two 
grounds:  First,  that  the  evidence  showed  a delivery  to  the  steam- 
ship line,  the  connecting  carrier;  and,  se<*ond,  that,  if  tluTc  had  not 
been  a delivery  to  the  steamship  line,  there  had  been  a tender  of  the 
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cotton  to  the  connectinjj  carrier,  and  therefore  the  defendant  held  the 
cotton  simply  as  a warehouseman,  and,  there  being  no  proof  of  negli- 
gence, was  not  responsible  for  the  loss.  The  plaintiffs  also  requested 
the  trial  judge  to  instruct  the  jury  to  find  a verdict  in  their  favor.  • 
The  trial  judge  refused  the  instructions  asked  for  by  the  defendant, 
and  directed  the  jury  to  find  a verdict  for  the  plaintiffs  in  a sum 
which  had  been  stipulated  as  the  amount  of  the  loss.  In  directing  a 
verdict,  the  trial  judge  made  the  following  observations: 

*‘As  I understand  the  testimony,  the  steamship  company  had  no  business  to 
come  there  to  move  the  goods  from  one  part  of  the  dock  to  anotlier,  nor  to 
change  the  way  in  which  they  were  placetl  upon  the  dock.  They  could  come 
there  during  business  hours,  and  ask  to  have  their  goods  pointed  out  to  them; 
and  could  then,  by  their  employes,  during  business  hours,  at  a time  when  the 
railroad  company  was  willing  that  they  should  come,  move  the  goods  from  a 
Itarticular  location  to  the  steamer,  giving  a receipt  for  them.  But,  aside  from 
that,  I do  not  understand  that  they  had  any  control  over  the  goods.  Tiiey  cer- 
tainly had  no  control  over  the  dock  as  a dock.  They  had  nothing  to  do  as  to 
determining  whereabouts  on  the  dock  their  gooas  were  to  be  placed.  If  they 
were  placed  by  post  29  when  they  arrived  on  Monday,  they  might  be  moved 
by  the  railroad  company  to  post  43  on  'Tuesday,  without  the  permission  of  the 
steamship  company,  and  without  consulting  the  steamship  company.  On  the 
other  hand,  the  steamship  company  could  not  move  one  bale  on  the  dock  from 
where  it  had  been  put  to  another  place  on  the  dock.  It  could  only  move  the 
goods  from  the  dock  to  its  ship,  and  then  with  the  permission  of  the  railroad 
company.” 

The  ouly  question  prest*nted  by  the  assiguiuents  of  error  is  whetlier 
the  triaJ  judge  correctly  ruled  that,  upon  the  whole  case,  plaintiffs 
were  entitled  to  recover.  It  was  assumed  by  both  parties,  each  hav- 
ing moved  that  a verdict  be  directed,  that  there  was  no  disputed  ques- 
tion of  fact  for  the  jury. 

In  the  absence  of  a special  contract  qualifying  the  ordinary  obli- 
gations of  a common  carrier,  when  goods  are  delivered  to  a railway 
company  for  transportation  to  a destination  beyond  its  own  line 
through  the  intervention  of  a connecting  camer,  it  is  liable  as  an  in- 
surer of  the  goods  until  it  has  delivered  them  to  the  conmteting  carrier, 
or  unless,  by  the  refusal  or  inability  of  the  connecting  carrier  to  re- 
ceive them,  it  is  justified  in  storing  them,  and  has  taken  the  neces- 
sary steps  to  occupy  the  relation  of  a w^arehoiisemaii.  Although 
the  second  carrier,  after  nolice  and  a request  to  do  so,  has  neglected 
for  an  unreasonable  time  to  receive  the  goods,  the  first  carrier  must, 
to  exonerate  himself  as  an  insurer,  in  some  way  clearly  indicate  his 
renunciation  of  the  relation  of  carrier.  Goold  v.  Chapin,  20  N.  Y. 
250.  It  was  said  by  the  court  in  Railroad  Co.  v.  Manufacturing  Co., 
10  Wall.  318,  that: 

‘•'The  rule  that  holds  the  onrrler  only  liable  to  the  extent  of  his  ‘own  roiiti*. 
and  for  the  safe  storage  and  delivery  to  the  next  carrier,  i.s  in  itself  so  just  mid 
rea.sonable  that  we  do  not  hesitate  to  give  it  our  sanction,  ruhlic  pnliL-y.  liow- 
ever.  requires  that  the  rule  should  be  enforced,  and  will  not  allow  the  carrier 
to  escape  responsibility  on  storing  the  goods  at  the  end  of  his  route,  without 
delivering  or  attempting  to  deliver  to  the  connecting  carrier.  If  there  be  a 
necessity  for  storage.  It  will  be  considered  a mere  accessorj’  to  the  transporta- 
tion, and  not  as  changing  the  end  of  the  bailment.  It  Is  very  clear  that  the  sim- 
ple depositing  of  the  goods  by  the  carrier  in  his  depot,  unaccompanied  by  any 
act  Indicating  an  Intention  to  renounce  the  obligation  of  a c.irrier,  will  not 
change  or  modify  even  his  liability.  It  may  be  that  circumstances  may  arise 
28  C.C.A.-IO 
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after  the  goods  have  reached  the  depot  which  would  justify  the  carrier  in 
w'nrehoiisiug  them:  but.  if  he  had  reasonable  grounds  to  anticipate  the  occur- 
rence of  these  adverse  circumstances  when  he  received  the  goods,  he  cannot, 
by  storing  them,  change  his  relation  towards  them.” 

What  constitutes  a sufficient  delivery  to  the  connect injj  carrier  is 
sometimes  a doubtful  question.  A manual  transfer  of  possession  is 
not  essential.  A constructive  change  of  possession  from  the  first 
to  the  second  carrier  may  amount  to  a deliver}’.  It  may  be  saf«*Iy 
affirmed,  as  a proposition  applicable  to  all  cases,  that  a deposit  of  the 
goods  with  notice,  express  or  implied,  at  any  place  where  the  second 
carrier  has  control  of  them,  conformably  with  usage  created  by  the 
< ourse  of  the  business  between  the  tw’O  carriers,  is  a sufficient  delivery, 
and  discharges  the  first  carrier.  The  liability  of  the  second  carrier 
b(*giu8  when  that  of  the  first  ends.  Van  ISantvoord  v.  St.  John,  6 Hill, 
157 ; Mills  v.  Railroad  Co.,  45  N.  Y.  022.  In  Insurance  Co,  v.  Wheeler, 
49  N.  Y.  616,  w'here  connecting  carriers  had,  at  the  point  of  con- 
nection, a warehouse  used  in  common  for  the  transfer  of  goods  from 
one  line  to  the. other,  the  expenses  of  handling  being  paid  in  common, 
it  was  held  that  the  delivery  of  goods  there  by  one  carrier,  with  notice 
to  the  other  of  their  arrival  and  ultimate  destination,  plact*d  them  in 
the  possi^ssion  of  the  latter,  and  subjected  him  to  responsibility  as  a 
cani<*r.  In  Converse  v.  Transportation  Co.,  33  Conn.  166,  a railroad 
company  and  a steamboat  company  had  a covered  wharf  in  common, 
at  their  common  terminus;  and  it  was  the  established  usage  for  the 
steamboat  company  to  land  goods  for  the  railroad  on  the  arrival  of  its 
boats  at  night  upon  a particular  place  on  the  wharf,  whence  they 
were  taken  by  the  railroad  company  at  its  convenience,  for  further 
transportation.  There  was  no  evidence  of  an  actual  agre(*ment  that 
tile  goods  thus  di'po.sited  were  in  the  possession  of  the  railroad  com- 
pany, but  the  court  was  of  opinion  that  there  was  a tacit  understand- 
ing that  the  steainluKit  com])any  should  deposit  its  freight  at  that 
particular  place,  and  that  tlu‘  railroad  should  taki*  it  thence  at  their 
convenience.  It  was  held  that  a deposit  of  goods  accordingly  by  the 
steamboat  company  was  a sufficient  delivery  to  the  railroad  company, 
and  a recovery  against  the  former  for  the  loss  of  the  goods  was  re- 
versed. In  Pratt  v.  Railway  Co.,  115  U.  S.  43,  the  Michigan  Central 
Railroad  Company  and  the  Grand  Trunk  Railroad  ('ompaiiy  used  a 
freight  depot  of  the  fornuM’,  aud  w’hen  goods  were  dej)08ited  by  the 
latter  in  a certain  part  of  the  depot,  destined  over  the  road  of  the 
former,  they  weiv  set  apart  by  the  employ('*s  of  the  latter;  and,  after 
they  were  so  plae(‘d.  tlie  employ('*s  of  the  Grand  Trunk  Railway  did  not 
further  handle  them.  After  being  so  set  apart,  the  Michigan  Centi-al 
Railroad  (‘ornpany  would  obtain  from  the  Grand  Trunk  Railway  Com- 
jmiiy  a list  d<*scrihing  the  goods  and  their  ultimate  destination,  and 
make  out  a waybill  for  their  transportation  over  its  own  road.  Cit- 
tain  goods  which  had  b<*en  thus  set  apart  for  transportation  over  the 
line  of  the  Michigan  C(*nti-al  Railroad  Comjiany  were  burned  before 
they  were  loaded  into  its  cars,  but  after  it  had  obtained  the  de- 
scriptive list.  It  was  held  that  there  had  been  a deliver}’  by  the 
Grand  Trunk  Railway  Company  to  the  Michigan  Central  Railroad 
Company.  The  court  said: 
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“No  further  orders  or  directions  from  the  (Jrnnd  Trunk  (^ompany  were  ex- 
by  the  receiving  party.  Except  for  tlie  occurrence  of  the  tire,  the  good.s 
would  have  been  loaded  Into  the  cars  of  the  Michigan  Central  Coiniiany,  aud 
forwarded  without  further  uctioi;  of  the  Grand  Trunk  Company.” 

In  the  present  case  the  cotton  had  never  been  plactxi  witliin  the 
control  of  the  steamship  line  by  the  defendant.  It  was  not  set  apart 
from  the  other  cotton  on  the  wharf,  awaiting;  transportation  by  other 
steamship  lines  or  vessels,  further  than  by  placinj?  it,  when  unload<*d 
from  the  cars,  near  certain  numbered  posts  in  the  shed,  where  it 
mij^ht  remain  until  called  for,  or  might  be  removed  by  the  defendant 
to  some  other  location,  to  suit  its  own  convtmience.  Before  the  steam- 
ship line  could  have  identified  it  for  the  purjwse  of  removal,  and  after 
that.  lK*fore  tliey  could  have  exercis(*d  any  control  over  it,  the  co- 
operation and  as.sistance  of  the  defendant  were  mM  cssaiy. 

There  is  no  room  for  the  contention  that  the  defendant  had  ceased 
to  be  a carrier  and  l»ecome  a wai*ehouseman.  It  had  done  no  act 
evidencing  its  intention  to  lenounce  the  one  capacity,  and  assume  the 
other.  Although  it  had  requested  the  steamship  line  to  rcmiove  the 
cotton,  it  had  not  specified  any  particular  time  within  wiiich  compli- 
ance was  insisted  on,  and  had  not  given  notice  that  the  cotton  would  ' 
be  kept  or  stored  at  the  risk  of  the  steamship  line  upon  failure  to 
comply  with  the  request.  The  request  to  come  and  remove  it  “as 
soon  as  pnu  ticabh*"  was.  in  effect,  one  to  remove  it  at  the  earliest 
<'onvenience  of  tin*  steamship  line.  There  is  nothing  in  th(‘  case  to  in- 
dicate that  the  defendant  had  not  acquiesced  in  the  delay  which  inter- 
vened between  the*  request  and  the  fire. 

The  bills  of  lading  did  not  restrict  the  ordinary  liability  of  a car- 
rier who  receives  goods  for  a destination  beyond  its  own  line,  for 
transportation  by  a connecting  carri(*r.  On  the  contrary,  the  contract 
lK*tween  the  parties  was  carefully  framed  to  adjust  the  liability  of  the 
carriers  as  between  themselves,  and  to  protect  the  shipper,  in  the 
event  of  a disputable  cu.stody  of  the  goods.  By  its  terms,  the  car- 
rier, and  that  carrier  onlv.  “in  wdiose  actual  custodv”  the  cotton 
should  be,  wjis  to  be  liable  for  any  loss  or  damage  to  it  w'hereby  any 
legal  liability  might  be  incurred.  It  w'as  the  manifest  purpose  of  this 
provision  to  define  the  rights  of  the  parties  to  the  contract  in  the 
event  of  doubt  or  dispute,  aud  to  make  that  carrier  liable  only  who 
was  in  actual  custody  of  the  goods  at  the  time  of  the  loss,  irrespective* 
of  the  question  wheth(*r  there  had  been  any  constructive  change*  of 
possession  between  the  two  carriers  previously. 

A verdict  for  the  ]daintiffs  w’as  properly  directed.  The  judgment  is 
therefore  affirmed. 
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(84  Fed.  337.) 

OARDINER  et  al.  v.  WISE,  Collector  of  Customs. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.  January  3,  1808.) 

No.  299. 

Customs  Duties— Classification— Gkodnd  Bone. 

Bones  which  have  been  submitted  to  a process  of  crushing  or  grinding, 
producing  an  article  known  commercially  as  crushed  or  ground  bone, 
which  Is  fit  for  other  than  fertilizing  pui*poses,  was  dutiable  as  “manu- 
factures of  bone,”  under  paragraph  460  of  the  act  of  1890,  and  was  not 
free  as  “hones  crude,  or  not  burned,  calcined,  ground,  steamed,  or  other- 
wise manufactured,  • * • fit  only  for  fertilizing  purposes.”  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  California. 

This  was  an  appeal  by  James  H.  Gardiner  and  William  H.  Thorn- 
ley  from  a decision  of  the  board  of  general  appraisers  affirming  the 
action  of  the  collector  of  customs  at  San  Francisco  as  to  the  classi- 
fication for  duty  of  certain  imported  merchandise.  The  circuit  court 
affirmed  the  decision  of  the  board,  and  the  importers  have  appealed, 

Thos.  D.  Biordan,  for  appellants. 

Samuel  Knight,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  This  appeal  is  taken  from  the  decision 
of  the  circuit  court  of  the  United  States  for  the  Northern  district  of 
California,  affirming  the  ruling  of  the  collector  of  customs  for  the  port 
of  San  Francisco  and  the  board  of  general  appraisers  sitting  at  New 
York,  holding  dutiable,  at  the  rate  of  30  per  cent,  ad  valorem,  4,480 
bags  of  imported  bone  meal,  under  the  provisions  of  paragraph  460 
of  the  tariff  act  of  congress  approved  October  1,  1890,  which  reads 
as  follows: 

“Manufactures  of  bone,  chip,  grass,  horn.  India-rubber,  palm-leaf,  straw, 
weeds,  or  whalel>one,  or  of  which  these  substances  or  either  of  them  is  the 
component  materinl  of  chief  value,  not  si>ecially  provided  for  in  this  act, 
thirty  per  cent,  ad  valorem.” 

It  is  the  contention  of  the  appellants  that  the  merchandise  so  im- 
jiorted  is  not  included  among  the  articles  made  dutiable  in  paragraph 
460,  but  that  it  was  free,  under  paragraph  511  of  the  said  tariff  act, 
which  provides: 

“Bonos  crude,  or  not  burned,  calcined,  ground,  steamed,  or  otherwise  manu- 
factured, and  bone  dust  or  animal  carbon,  and  bone  ash,  fit  only  for  fertilizing 
purposes,  are  admitted  free.” 

The  findings  of  the  lower  court  are  that  the  merchandise  is  not 
“bones  crude,  not  burned  or  otherwise  manufactured,”  and  is  not 
bone  dust,  but  is  commercially  known  as  crushed  or  ground  bone, 


1 As  to  Interpretation  of  commercial  and  trade  names  in  tariff  laws,  see  note 
to  Dennison  Mfg.  Co.  v.  U.  8.,  18  C.  C.  A.  545. 
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produced  by  submitting  crude  bones  to  a proci'ss  of  crushing  or  grind- 
ing, and  that  the  merchandise  in  question  is  tit  for  other  than  fcr- , 
tilizing  purposes.  On  the  hearing  before  the  board  of  appraisers  and 
before  the  circuit  court,  tliere  was  conflict  in  the  testimony  concern- 
ing the  extent  to  which  the  bones  were  crushed  and  broken,  and  the 
purpose  to  be  served  by  the  process  to  which  they  had  been  submitted. 
In  such  a case,  we  cannot  disturb  the  lindings  of  the  court  below. 
Thev  must  be  taken  as  conclusive.  White  v.  U.  S.,  18  C.  C.  A.  541, 
72  Fed.  251. 

There  is  presented  for  our  consideration,  therefore,  only  the  (lues- 
tion  of  the  construction  to  be  given  to  the  paragraphs  of  the  tariff  act 
which  have  been  quoted  above.  On  behalf  of  the  appellants  it  is 
urged  that  bone  meal,  or  ground  bone,  is  not  a manufacture  of  bone, 
as  the  term  is  used  in  section  460;  that  to  crush  crude  bone  is  not  to 
manufacture  it;  and  that,  after  being  so  crushed,  the  material  re- 
mains, notwithstanding  its  change  of  form,  substantially  as  it  was 
before,  and  is  in  fact,  as  well  as  under  commercial  usage,  crude  bone. 
Paragraphs  460  and  511  must  be  construed  together,  and  in  order 
to  determine  whether  the  merchandise  in  question  is  crude  bone,  not- 
withstanding the  fact  that  it  has  been  crushed  or  ground,  it  is  only 
necissiirv  to  note  the  plain  language  of  the  latter  paragraph.  In 
specifying,  as  five,  crude  bones,  not  burned,  calcined,  ground, 
steamed,  “or  otherwise  manufactured,”  it  is  clear  that  burning,  cal- 
cining, grinding,  and  steaming  are  regarded  as  methods  of  manufac- 
ture, and  that  bones  in  their  natural  condition,  not  subjected  to  any 
such  process,  are  what  is  meant  by  crude  bones.  Any  other  con- 
struction renders  sensei es.s  and  nugatory  the  words  “or  otherwise 
manufactured.”  That  this  is  the  true  meaning  is  further  made  evi- 
dent by  the  remainder  of  the  paragraph,  “and  bone  dust,  or  animal 
carbon,  and  bone  ash,  fit  only  for  fertilizing  purposes.”  Here  ex- 
ception is  made  in  behalf  of  manufactured  bone  which  is  in  the  form 
of  bone  dust,  or  bone  ash,  or  animal  carbon,  and  i.s  fit  only  for  fer- 
tilizing purposes.  The  product  in  question  in  this  case  does  not 
come  within  this  last  clause  of  the  paragi’aph,  for  the  finding  of  the 
court  below’  is  that  it  is  fit  for  other  than  fertilizing  purposes.  It 
does  not  come  under  the  first  clause,  as  we  have  seen,  because  it  is 
not  “crude  bones,  not  burned,  calcined,  ground,  steamed,  or  other- 
wise manufactured.” 

It  is  urged  that,  in  case  of  doubt,  the  doubt  should  be  resolved  in 
favor  of  the  importer,  and  that  duties  are  never  imposed  upon  doubt- 
ful inteiqiretation.  But  this  is  not  a case  of  doubt.  The  statute  is 
clear,  and  its  meaning  is  not  uncertain  or  ambignoiis.  It  is  so  plain 
that  to  read  it  is  to  construe  it.  The  judgment  of  the  circuit  court 
will  be  affirmed. 
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TNITED  ST.XTES  v.  KAFFFMAN  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.  Januarj’  7,  181)8.) 

No.  33. 

Ci’sTOMs  Ditties— Ci.AssrFiCATiox—HuM.ED  Mii.i.kt  Seed. 

Hulled  millet  seed,  which  is  adapted  for  use  as  food,  and  in  which  the 
germinatlup  power  has  been  destroyed,  was  dutiable,  under  section  3 of 
the  act  of  1804,  as  an  article  “inanufacturetl,  in  whole  or  in  part,  not  pro- 
vided for  in  this  act,”  and  not  as  “seeds.”  under  paragraph  200V^.  78  Fed. 

8(M,  reversed.  1 

Appeal  from  the  (Mmiit  C’ourt  of  the  United  i^tateH  for  the  Southern 
District  of  New  York. 

This  was  an  appeal  by  Kauffman  Bros,  from  a decision  of  the  board 
of  general  appraisers  afllrming  the  decision  of  the  collector  of  the 
port  of  New  York  in  respect  to  the  classification  for  duty  of  ctu’tain 
mercliandise  im|X)rted  by  them.  The  circuit  court  reversed  the  de 
cision  of  the  board  (78  Fed.  804),  and  the  United  States  have  appeided. 

FI(*nry  0.  Platt,  for  the  United  States. 

Everit  Brown,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judj?es. 

SHIPMAN,  Circuit  Judffe.  The  Ann  of  Kauffman  Bros,  importi'd. 
in  November,  1804,  into  the  port  of  New  York,  200  baf?s  of  hulled  mil- 
let seed.  The  collector  assessed  the  merchandise  for  duty  at  20  ptT 
<*ent.  ad  valorem,  under  section  3 of  the  tariff  act  of  August  28,  1804, 
which  provides  as  follows: 

‘‘Tliat  there  shall  be  levied,  collected  and  paid  * • • on  all  articles 

manufactured,  in  whole  or  in  part,  not  provided  for  in  this  act.  a duty  of 
tAventy  per  cent,  ad  valorem.” 

The  importers  protested  against  this  as.sessment  ui>on  many 
grounds.  The  one  now  relied  upon  is  that  the  artii  le  wa.s  dutiable 
under  jmragraph  200^  of  the  same  act,  which  is  as  follows: 

“Harden  seeds,  agricultural  seeds,  and  other  seeds  not  specially  provided 
for  in  this  act,  ten  per  centum  ad  valorem.” 

The  board  of  general  appraisers  aflirmed  the  decision  of  the  col- 
lector, and  the  circuit  court  reversetl  the  decision  of  the  board  upon 
the  ground  that  by  commercial  designation  the  article  was  knowm  as 
a “set*d.”  From  the  decision  of  the  circuit  court  this  appt^td  tvas 
taken. 

The  merchandise  is  millet  pulp,  from  which  the  hull  has  been  re- 
moved, and  therefore  it  will  not  germinate,  and  cannot  be  used  for 
agricultural  purjMises.  It  has  been  destroyed  as  a “seiMi,”  according 
to  (he  common  understanding  of  the  word,  or  accoiding  to  the  mean- 
ing given  to  it  by  lexicographms,  and  has  been  removed,  by  the  re- 
moval of  the  hull,  to  a different  condition,  and  to  be  used  for  different 


1 -\s  to  Interpretation  of  coimm*rcial  and  trade  names  in  tariff  laws,  see  uote 
to  Dennison  Mfg.  Co.  v.  U.  8.,  18  C.  A.  545. 
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I)urpos(‘8.  It  is  used  largely,  especially  by  |>er8ons  of  t^iennan  birth, 
f(u-  food,  as  oatmeal  is  used,  and  it  is  also  use<l  for  f«»od  for  birds. 
Millet  seed,  not  hulled,  is  not  used  for  human  food.  Hulled  millet 
se<*il  is  not  dealt  in  by  se(*dsmen,  but  it  is  sold  by  grocers,  especially 
by  dealers  in  fancy  groceries  and  canned  goods.  The  hulled  and  tlie 
unhulled  millet  seed  are  called  by  these  i*espective  names,  and  the 
two  articles  are  quite  distinct  from  each  other.  The  circuit  court  felt 
itself  constrained,  notwit hst*'.nding  these  facts,  to  hold  that  the  article 
was  by  commercial  designation  <'lassifi(*d  among  seeds.  The  testi- 
mony iiiKtn  this  subject  was  given  by  thrc^"  dealers  in  fancy  groceries, 
who  did  not  deal  in  garden  seeds.  Tlie  testimony  was  mainly  drawn 
out  by  leading  questions,  and  was  to  the  effect  that  in  the  trade  of 
which  they  were*  members,  and  in  their  catalogut*s,  hulliHl  and  un- 
hulled millet  each  had  the  name  of  “seed.”  For  example,  one  of  th(* 
protesting  importers  was  asked: 

•Q.  In  the  trade  with  which  you  are  fajiiiliar,  do  you  know  of  a class  of 
articles  which  are  commercially  recognized,  and  penerally  so.  as  seeds?  A. 
Yes.  sir.  Q.  IMease  enumerate  the  kind  of  se<‘ds  generally  in  that  category. 
A.  C’anar.v  sml.  hemp  seed,  rape  seed,  caraway  seed,  poppy  seed,  millet  seed. 
Q.  Those,  in  actual  transactions,  are  known  by  their  specltic  names  you  have 
just  mentioned,  I presume?  Yes.  sir.  Q.  But  all  in  the  Reneral  class  of 
seeds?  A.  Yes.  sir.  Q,  Is  the  seed  mentioned  in  connection  with  this  tlie 
liiilleil  or  unhulled  millet  seed?  .\.  Both.  Q.  And  to  further  distinguish 
lH*tween  the  two  kinds  of  millet  seed  you  have  to  specify  whetlier  it  is  hulled 
or  not?  A.  We  put  down  millet  and  millet  hulled,  ami  sometimes  the  (ler- 
nian  name,  which  indicates  that  it  Is  yellow’.” 

Another  witness  dealt  in  both  kinds  of  millet  seed,  and  wjis  asked: 

*‘Q.  And  they  are  Imth  commercially  wMthin  the  catejror.v  of  see<ls?  .V.  Yes. 
sir.  Q.  Beinp  specifically  designated.  In  case  of  fiurchase,  to  distinguish 
them?  A.  Yes,  sir.” 


The  thii^  witness  was  asked  and  answered  as  follows: 

“Q,  Is  there,  or  is  there  not,  in  the  wholesale  trade  and  cointnerce  of  this 
countr3*.  and  has  tiiere  been  for  .some  years  past,  a well-defined  and  accepted 
trade  meaning  for  the  word  ‘seeds’?’  A.  Yes:  it  is  a class  term  of  see<ls. 
Q.  Are  there  various  kinds  of  seeds,  bought  and  sold  under  their  si>ecIflo 
names,  under  the  general  name.  ‘setHls’?  A.  Yes.  sir.  Q.  Please  enumerate 
some  of  them.  A.  Canary,  rape,  hemp,  fennel,  anise,  and  perhaps  half  a 
dozen  others. — there  are  plenty  others,— ndllet  seed.  Q.  Those.  Avhen  they 
are  orderetl.  are  ordere<l  by  their  sp(‘clflc  names,  in  order  to  distinguish  them? 
A.  Yes,  sir.” 


The  testimony  merely  amounts  to  the  fact  that  importers  and  deal- 
ers in  foreign  groceries,  which  are  “specialties,”  import  various  seeds 
to  be  used  for  food  for  animals  or  for  man,  and  naturally  call  them 
by  their  apiuopriate  names;  that,  among  other  articles  in  this  chiss, 
millet  seed  of  both  varieties  is  kept;  and  that  each  is  known  by  its 
appropriate  name.  This  testimony  falls  very  far  short  of  proving 
that,  in  the  trade  and  commerce  of  this  country,  hulled  milled  s(*ed, 
which  the  circuit  court  properly  found  to  have*  been  advaneM*d  by 
manufacture,  so  as  to  pass  from  the  group  of  gardem  or  agrie  ultural 
se(*ds  to  the  group  of  food  products,  ne*eds  a commercial  designatie)n 
which  differs  from  its  pojmlar  and  natiirjil  designation.  The*  fact  that 
groe’<*rs  ke*ep  a certain  class  of  ,see*ds  for  sale,  and  with  them  they 
keep  for  sale  hulled  millet  seed, — whie  h is  its  proper  name,  and  shows 
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it  to  be  a partially  mamifactured  article, — and  call  it  by  that  name, 
is  not  valuable  upon  the  question  of  general  commercial  classification 
of  the  article  as  a seed. 

The  decision  of  the  circuit  court  is  reversed. 


(84  Fed.  449.) 

DOD(^E  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  8,  1898.) 

No.  42. 

1.  Customs  Duties— Classification — Rules  op  Interpretation. 

In  construing  provisions  of  the  tariff  laws,  such  as  paragraph  558  of 
the  act  of  1894,  which  provides  for  “moss,  seaweeds,  and  vegetable  sub- 
stances, crude  or  unmanufactured,  not  otherwise  specially  provided  for 
in  tills  act.”  the  principle  of  “noscitur  a sociis”  Is  to  be  applieil.  so  as  to 
confine  the  concluding  general  words  to  vegetable  substances  of  the  same 
kind  with  tho.se  specifically  enumerated.  lugersoll  v.  Magone,  4 C.  C.  A. 
150,  53  Fed.  1008,  distinguished. 

2,  Sa.me— Camphor  Oil. 

Camphor  oil.  In  Its  crude  state,  which  is  a heavy,  oily  liquid,  obtained 
from  the  same  tree  as  crude  gum  camphor  (the  two  being  mixed  together 
without  any  chemical  connection,  and  separated  merely  by  drainage),  was 
not  dutiable  as  “camphor,  crude.”  under  paragrapli  429  of  the  act  of  1894. 
or  as  “moss,  seaweeds,  and  vegetable  substances”  not  otherwise  provided 
for,  under  paragraph  .558,  or  as  “drugs,  such  as  barks,  beans,  berries,” 
etc.,  not  edible,  and  not  advanced  In  manufacture,  under  paragraph  470; 
and  the  same  having  been  classified  by  the  collector  under  paragraph  (50. 
■which  provides  for  distilled,  essential,  expressed,  and  rendered  oils,  etc., 
as  against  a protest  naming  only  said  paragi’aphs  429,  470,  and  558,  hdd, 
that  such  classification  must  be  affirmed.  77  Fed.  602,  affirmed.  i 

This  is  an  appeal  by  the  importers  from  a decision  of  the  circuit 
court,  Southern  district  of  New  York,  aflSrminpf  a decision  of  the  board 
of  general  appraisers  which  affirmed  a decision  of  the  collector  of  the 
port  of  New  York. 

Albert  Comstock,  for  appellants. 

Henry  D.  Sedgwick,  Jr.,  for  the  United  States. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  record  is  not  entirely  clear  as  to 
how  the  article  here  imported  is  obtained.  It  comes  from  the  same 
tree  from  which  comes  the  crude  camphor  of  commerce, — ^the  whitish, 
translucent,  crystalline,  volatile  substance  which  is  well  knowm  to 
every  one  as  “camphoP'  or  “gum  camphor.”  The  article  in  question 
is  a dark-broAvn,  heavy,  oily  liquid;  and,  as  obtained  from  the  tree, 
the  crude  gum  camphor  and  this  brown  liquid  are  mi.xed  together 
without  any  chemical  connection.  They  are  separated  merely  by 
drainage.  It  may  be  inferred  from  the  testimony  that  these  products 
thus  jointly  presented  are  obtained  by  some  process  of  distillation 

1 As  to  tlio  intpi-pretation  of  coiiuiiorri.'il  .*10(1  trade  uames  in  tariff  laws,  see  note 
10  Deimisou  Mfg.  Co.  v.  U.  8.,  IS  C.  C.  A.  545. 
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from  the  chopped-up  wood  of  the  tree, — that  they  are  not  mere  exuda- 
tions; but  upon  this  point  the  evidence  is  unsatisfactory,  being  en- 
tirely hearsay;  and,  indeed,  it  is  not  necessary  to  determine  such 
question  in  this  case.  The  evidence  does  establish  the  proposition 
tliat  they  are  different  substances;  that  neither  of  the  two  is  produced 
from  the  other;  that  neither  can  by  any  process  be  transformed  into 
the  other.  From  the  crude  gum  camphor,  refined  camphor  is  made, 
and  from  the  brown  liquid  is  manufactured  refined  oil  of  camphor. 
The  board  of  appraisers  found  that  the  “merchandise  is  camphor  oil, 
sometimes  commercially  known  as  ‘heavy  oil  of  camphor,’  and  is  the 
crude  article  from  which  refined  camphor  oil  is  distilled.”  The  evi- 
dence abundantly  sustains  this  finding.  The  collector  classified  the 
importation  for  duty  under  paragraph  60  of  the  tariff  act  of  August  23, 
1894,  which  provides  for  “products  or  preparations  known  as  alkalies, 
alkaloids,  distilled  oils,  essential  oils,  expressed  oils,  rendered  oils  and 
all  combinations  of  the  foregoing.”  The  importers  protested,  claim- 
ing free  entry  under  one  or  the  other  of  three  paragraphs  in  the  same 
act, — 429,  470,  and  558.  Two  other  paragraphs  (lOJ  and  16i)  were  in- 
cluded in  the  protest,  but  have  been  abandoned  on  the  argument. 
It  will  be  necessary  to  determine  only  the  question  whether  the  im- 
portation is  within  the  terms  of  either  of  these  three  paragraphs. 
If  it  be  not,  it  is  immaterial  to  inquire  how  otherwise  it  should  be 
classified.  The  importer  can  be  heard  only  in  support  of  the  claims 
specified  in  his  protest. 

Paragraph  558  refers  to  “moss,  seaweeds,  and  vegetable  substances, 
crude  or  unmanufactured,  not  otherwise  specially  provided  for  in  this 
act.”  Under  the  familiar  principle  of  ‘hioscitur  a sociis,”  this  vague 
general  phrase,  “vegetable  substances,  crude  or  unmanufactured,” 
should  be  restricted  to  such  vegetable  substances  as  are  ejusdem  gen- 
eris with  the  substances  specifically  enumerated  in  this  paragraph. 
It  certainly  was  not  the  intention  of  this  court  in  Ingersoll  v.  Magone, 
4 C.  C.  A.  150,  53  Fed.  1008,  to  abrogate  a rule  of  construction  so  well 
settled,  so  long  established,  and  so  convenient  as  this.  In  that  case 
a noun  of  highly-specific  designation,  which  originally  covered  one 
class  of  articles,  had  gradually,  in  popular  speech,  acquired  a meaning 
broad  enough  to  include  another  and  somewhat  similar  class.  Tlie 
decision  in  Ingersoll  v.  Magone  must  be  limited  closely  to  the  facts  then 
before  the  court.  This  crude  camphor  oil  presents  no  points  of  resem- 
blance to  mosses  or  seaweeds,  and  is  not  to  be  classified  under  para- 
graph 558.  Paragraph  470  reads  as  follows: 

**470.  Drugs,  such  as  barks,  beans,  berries,  balsams,  buds,  bulbs,  bulbous 
roots,  excrescences,  fruits,  flowers,  dried  fibers,  dried  Insects,  grains,  gums 
and  gum  resin,  herbs,  leaves,  lichens,  mosses,  nuts,  roots  and  stems,  spices, 
vegetables,  seeds  aromatic,  seeds  of  morbid  growth,  weeds,  and  woods  used 
expressly  for  dyeing;  any  of  the  foregoing  drugs  which  are  not  edible,  and 
which  have  not  been  advanced  In  value  or  condition  by  refining  or  grinding, 
or  by  other  process  of  manufacture,  and  not  specially  provided  for  in  this  act,” 

The  first  three  words  of  this  paragraph  are  manifestly  transposed 
for  convenience  of  alphabetical  arrangement.  The  enumeration  given 
is:  “Such  drugs  as  barks,  beans,  berries,  etc.”  U.  S.  v.  McSorley, 
13  C.  0.  A.  15,  65  Fed.  492.  If  the  merchandise  in  question  here  be 
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a drufj, — and  the  evidence  is  not  entirely  persuasive  to  that  conclu- 
sion.— it  certainly  is  not  a drug  “such  as  barks,  beans,  berries,”  or 
any  of  the  other  varieties  of  drug  included  in  the  enumeration,  and 
therefore  it  is  not  within  the  provisions  of  paragraph  470. 

Paragraph  420  reads,  “Camphor,  crude.”  Whatever  this  importa- 
tion be,  it  is  certainly  not  crude  camphor.  As  the  judge  who  heard 
the  cause  in  the  circuit  court  express^  it: 

“It  comes  with  crude  camphor  from  the  tree,  and  is  separated  from  the 
camphor  crystals  bj'  draina;;e.  • • * ‘Camphor,  crude,’  Implies  what 

may  become  camphor  reflued.  This.  * * * although  it  may  be  called 

‘camphor  oil,’  because  of  its  origin,  contains  no  camphor,  and  can  never  be- 
come camphor.  It  is  not  in  fact,  nor  is  called,  camphor,  crude.” 

. In  this  conclusion  we  entirely  concur.  The  decision  of  the  circuit 
court  is  affirmed. 


(S4  Fed.  451.) 

WIEBrSCn  A-  HILGElt,  Limited,  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  7,  1808.) 

No.  52. 

CrsTOMS  Duties  — 1m  ehpuetatton  of  L.\ws  — Classification  — Measuring 
Tapes. 

The  tariff  act  of  1883  provides,  in  paragraph  .3.34.  for  “brown  and 
bleaclied  liueiis,  ducks,  canvas,  • * • handkerchiefs,  lawns,  or  other 

manufactures  of  tiax,  jute,  or  hemp.  • ♦ * not  specially  enumerated 

or  provided  for.”  Paragraph  33li  provides  for  “flax  or  linen  thread, 
twine,  and  pack  thread,  and  all  manufactures  of  flax  * • * not  spe- 

cially enumerated  or  provided  for,”  Held,  that  these  iiaragrapha  were  to 
be  construed  by  the  rule  of  “noscitur  a soclis,”  so  as  to  confine  the  con- 
cluding general  descriptive  terms  to  articles  of  like  kind  with  those 
enumerated;  that  the  former  paragraph  was  therefore  confined  to  woven 
fabrics  capable  of  being  measured  by  the  square  yard,  and  the  latter  to 
spun  and  twisted  goods;  and,  hence,  that  the  former  covered  measuring 
tapes  mounted  for  use,  which  were  woven  with  a warp  and  filling,  in 
complete  widths,  with  selvages.  i 

This  is  an  appeal  from  a decision  of  the  circuit  court,  Southern  dis- 
trict of  New  York,  affirming  a decision  of  the  board  of  general  ap- 
praisers wdiich  reversed  a decision  of  the  collector  of  the  port  of  New 
York.  78  Fed.  807. 

The  articles  in  question  are  measuring  tapes,  mounted  for  use.  The  tapes 
are  woven  with  a warp  and  filling,  in  complete  widths,  with  selvages,  and 
are  not  spun  or  twisted.  After  tlie  weaving,  tlie  surfa<*es  are  treated  with 
paint,  or  similar  composition,  and  marked  with  letters  and  figures.  They 
are  tlien  rolled  up  in  leather  cases,  with  metal  adjuncts.  The  collector  classi- 
lit  d them  under  paragraph  210  of  the  tariff  act  of  lt^3,  as  manufactures  in 
part  of  metal.  It  appears  that  flax  is  the  component  material  of  chief  value, 
and  for  that  reason  the  l>oard  reversed  the  collector;  their  decision  being, 
to  that  extent,  acqule.sced  in  liy  both  sides.  The  board  (and  the  circuit 
court)  held  that  the  articles  were  dutiable  under  paragraph  33d  The  im- 
porter claims  that  they  are  covered  by  paragraph  3:^. 


I As  to  inteiTiretatiou  of  commercial  and  trade  names  in  tariff  laws,  see  note 
to  Dennison  Mfg.  Co,  v.  U.  S.,  18  C.  C.  A.  545. 
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Event  Brown,  for  appellant. 

Jas.  T.  Van  Rensselaer,  for  the  United  States. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judj^es. 

LACOMBE,  Circuit  Judjje.  The  two  parajtraphs  in  question  are 
as  follow^s: 

‘*a.‘{4.  Brown  and  bleached  linens,  ducks,  canvas,  paddinp*.  cot-bottoms, 
diapers,  crash,  huckabacks,  handkerchiefs,  lawns,  or  <ither  manufactures  of 
flax,  jute,  or  hemp,  or  of  which  flax,  jute,  or  hemp  shall  be  the  component 
material  of  chief  value,  not  specially  enumerated  or  provided  for  In  this  act, 
thirty-ftve  per  centum  ad  valorem.” 

Flax  or  linen  thread,  twine,  and  pack  thread,  and  all  manufactures 
of  flax,  or  of  which  flax  shall  be  the  component  material  of  chief  value,  not 
spef'ially  enumerat(Hl  or  provided  for  in  this  act,  forty  per  centum  ad  va- 
lorem.” 

The  tariff  act  of  188il  provided  that,  if  two  or  more  rate«  of  duty 
are  applicable  to  any  imported  article,  it  shall  be  classified  for  duty 
under  the  highest  of  such  rates.  Each  paragniph  above  quoted  con- 
tains a provision  for  “manufactures  of  which  flax  shall  be  the  com- 
ponent material  of  chief  value,  not  specially  enumerated  or  provided 
for.”  and  there  is  no  more  s]M*cific  enumeration  or  designation  of  these 
imsisuring  tapes  contained  in  the  act.  It  was  therefore  held  in  the 
circuit  court,  upon  the  authority  of  Uieckerhoff  v.  Robertson,  40  Fed. 
508,  that  both  rates  of  duty  were  apjdicable,  and  that  the  question 
as  to  which  rate  should  prevail  must  be*  settled  by  the  provision  as  to 
highest  rate  of  duty  above  refeiit'd  to.  I)ieck(*rhofif  v.  Robertson 
(which  was  decided  by  the  writer  of  this  opinion)  is  undoubtedly  au- 
thority for  that  proposition, — the  articles  in  that  case  being  measur- 
ing tapes  of  flax,  but  not  mounted  as  these  are;  but  it  is  not  controlling 
authority  in  this  court,  being  a decision  of  the  circuit  court  ujm)!!  a 
jury  trial  wdiich  w'as  never  reviewed.  .V  more  careful  consideration 
of  the  question  leads  this  court,  upon  consultation,  to  a dilTerent  con- 
clusion. Bast  experience  has  shown,  as  might  well  be  exp(‘<  ted.  that 
in.  statutes  as  long,  detailed.  comt>rehensive,  and  intricate  as  are  the 
tariff  acts,  there  will  be  found,  not  only  awkward  and  ol>scure  s(‘iit(*n- 
ces,  but  also  errors,  inconsistencies,  contradictions,  and  duplications. 
Nevertheless,  it  is  hardly  to  be  expected  that  in  two  paragraphs, 
standing  almost  in  jiixta])osition,  different  rates  of  duty  should, 
by  the  use  of  pre<*isi*ly  the  same  descriptive  |)hrase  in  each  paragraph, 
be  made  applicable  to  the  same  articles.  If  it  be  possible,  under  well- 
settled  (■anons  of  interpretation,  to  construe  the  phrase,  “manufactures 
of  which  flax  shall  be  the  com[>onent  material  of  chief  value,”  so  as 
to  cover  different  articles,  when  used  in  the  40  jH*r  cent,  paragraph, 
from  tho8(‘  which  the  same  phrase  covers  when  used  in  the  il5  per  cent, 
paragraph,  this  should  be  done.  Each  paragraph,  it  w ill  be  observed, 
contains  an  enumeration  of  articles  denominatively  named,  and  be- 
tween the  two  groups  thus  separately  enumeratiMl  there  is  an  easily 
recognizable  di.stinction.  The  “linens,  ducks,  canvas,  piuldings.  cot- 
bottoms,  diapers,  cra.sh,  huckabacks,  handkerchiefs,  and  lawns”  are 
all  woven  with  warp  and  filling.  They  are  all  articles  capable  of  be- 
ing mejisured  by  the  squan*  yard,  and  sometimes,  in  forni(‘r  tariff  acts, 
were  subjected  to  a duty  per  square  yard.  The  “thread,  twine,  and 


Digitized  by  Google 


15G 


28  C.  C.  A.  REPORTS. 


pack  thread,’’  on  the  contrary,  are  all  spun  and  twisted,  but  not  woven. 
They  are  not  capable  of  measurement  for  a square-yaixi  duty,  and  have 
never  been  thus  assessed.  This  sejxiration  of  manufactures  of  flax 
into  groups  of  w^oveii  goods  and  of  spun  and  twisted  goods  is  not  a 
novel  arrangement.  It  is  found  in  the  act  of  March  2,  1801,  § 14; 
in  the  act  of  June  30,  1804,  § 7 ; and  in  Kev.  St.  § 2504,  p.  402.  And 
in  these  earlier  acts,  after  the  denominative  enumeration,  alike  in 
the  “woven”  group  and  in  the  “spun  and  twisted”  group,  appears  the 
same  general  description,  “other  manufactures  of  w’hich  flax  shall 
be  the  component  of  chief  value.”  It  is  reasonable  to  infer  that  con- 
gress meant  in  each  case  to  cover  “other  manufactures”  of  like  char- 
acter to  those  den omina lively  named  in  the  specific  enumeration. 
“Nearly  fifty  years  ago  it  was  stated  by  Mr.  Justice  Story  (Adams  v. 
Bancroft,  3 Sumn.  384,  380,  Fed.  Cas.  No.  44)  that  ‘one  of  the  best- 
settled  rules  of  interpretation  of  laws  of  this  sort  is  that  the  articles 
grouped  together  are  to  be  deemed  to  be  of  a kindred  nature  and  of 
kindred  materials,  unless  there  is  something  in  the  context  which  re- 
pels that  inference.  “Noscitur  a sociis”  is  a well-founded  maxim,  ap- 
plicable to  revenue  as  well  as  to  penal  laws.’  The  rule  was  stated  in 
different  language  in  Butterfield  v.  Arthur,  16  Blatchf.  216,  Fed.  Cas. 
No.  2,249  as  follows:  ‘^\’hen  a general  descriptive  term  is  employed 
in  a statute  in  .connection  with  words  of  particular  description,  the 
meaning  of  the  general  term  is  to  be  ascertained  by  a reference  to  the 
w'ords  of  particular  description.’  This  rule  of  construction  has  been 
judicially  dwlared  so  frequently  and  so  consistently  that  it  is  as  much 
incorpoi'ated  into  a revenue  law  as  though  it  were  expressly  embodied 
in  it.”  U.  S.  V.  Sixty-Five  Terra-Cotta  Vases,  18  Fed.  508,  510.  In 
Manufacturing  Co.  v.  Worthington,  132  U.  S.  654,  10  Sup.  Ct.  180,  the 
supreme  court  held  that  certain  show'  cards,  consisting  of  thin  sheet 
iron,  on  which  the  name  of  the  per.son  or  of  the  article  advertiscnl,  and 
some  picture  or  ornament,  wore  printed  by  lithographic  process,  “were 
not  ‘printed  matter,’  within  the  meaning  of  the  clause  relied  on  by  the 
plaintiff,  because  those  words,  as  there  used,  applied  only  to  articles 
ejusdem  generis  with  books  and  pamphlets,  which  iron  show  cards 
were  not.”  The  paragraph  referred  to  in  that  case  reads,  “Books, 
pamphlets,  bound  or  unbound,  and  all  printed  matter,  not  specially 
enumerated  or  providfMi  for,  etc.”  In  op|X)8ition  to  the  application  of 
such  a rule  of  construction  in  the  case  at  bar.  two  authorities  arc 
cited.  Arthur’s  Ex'rs  v.  Butterfield,  125  U.  S.  70,  8 Sup.  Ct.  714,  and 
Ingersoll  v.  ^fagone,  4 C.  C.  A.  150,  53  Fed.  1Q08.  In  the  first  of  these 
the  paragraph  construed  read  as  follows: 

“On  Imir  cloth  of  the  description  known  as  hair-seating,  eighteen  inches 
wide  or  over,  forty  cents  per  square  yard;  less  than  eighteen  Inches  wide, 
thirty  cents  per  square  yard.  On  hair  cloth  known  as  crinoline  cloth,  and 
on  all  other  manufactures  of  hair  not  otherw’lse  provided  for,  thirty  per 
centum  ad  valorem.” 

The  supreme  court  held  that  the  phrase,  “all  other  manufactures  of 
hair  not  otherwise  provided  for,”  should  not  be  restricted  to  other 
manufactures  like  those  enumerated  in  the  same  section,  viz.  crinoline 
cloth  or  hair-seating.  In  the  tariff  act  then  under  discussion,  how- 
ever, there  was  no  other  provision  for  “manufactures  of  hair”;  and 
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consequently  there  was  no  apparent  necessity  for  a construction  which 
would  avoid  inconsistencies,  and  thus  find  in  the  act,  considered  as 
a whole,  a harmonious  tariff.  In  the  opinion  of  this  court  in  Dodge 
V.  U.  8.  (handed  down  at  this  session)  84  Fed.  449,*  will  be  found  a 
statement  of  the  reasons  for  restricting  our  former  opinion  in  Inger- 
soll  V.  Magone  to  the  facts  then  before  the  court,  and  which  are  not 
found  in  the  case  at  bar.  The  appelUmt’s  goods,  therefore,  being 
woven  with  warp  and  filling,  and  not  spun  or  twisted,  are  dutiable 
under  paragraph  and  not  under  paragraph  336.  The  decision 
of  the  circuit  court  is  reversed. 


(S,*i  Fed.  811.) 

WESTERN  .\S.«5T’R.  CO.  OF  TORONTO  v.  J.  H.  MOHLMAN  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.  October  11,  1897.) 

No.  142. 

1.  Insurance — Conditfon  in  Pof.icy — Burden  of  Proof. 

A provision  in  .a  pcduy  of  tire  Insurance  (hat,  “If  a building,  or  any  part 
thereof,  fall,  except  as  the  result  of  fire,  all  insurance  by  this  policy  on  such 
bulldlnit  or  Its  contents  shall  immediately  cease,"  is  a condition  subsequent, 
and  in  an  action  on  such  policy  to  recover  for  flestnictlon  by  fire  of  the 
goods  thereby  insured,  where  the  building  in  which  they  were  contained 
fell,  the  burden  is  on  the  insurer  to  prove  as  a defense  tliat  it  fell  before  the 
fire. 

2.  Same — Construction  of  Poi.k:y. 

A provision  in  the  descriptive  clause  of  a fire  policy  on  goods  that  they  are 
insured  “while  contained  in  brick  building,”  etc.,  does  not  cast  on  the  insured 
the  burden  of  proving,  in  an  action  to  recover  for  loss  of  the  goods  by  fire, 
that  the  building  was  standing  at  the  time  of  the  fire,  where  the  policy  also 
contained  a separate  clause  expressly  covering  the  case  of  a building  falling 
before  the  fire. 

8.  Bame— Action  on  Policy— Pleading. 

An  allegation  in  a complaint  on  a fire  policy  that  the  “fire  did  not  happen 
by  • • • reason  of  any  of  the  causes  excepted ‘by  the  terms  of  the 
policy,”  is  unnecessary,  and  does  not  change  the  burden  of  proof. 

4.  Same— Instruction. 

The  refusal  of  an  instruction  that  the  burden  was  upon  the  plaintiff  on 
the  whole  case  to  prove  that  the  property  Insured  was  destroyed  by  fire 
was  not  error,  where  the  evidence  showed  such  fact  without  conflict,  and 
the  only  controverted  question  was  as  to  whether  the  policy  had  ceased  to 
be  in  force  before  the  fire. 

5.  Evidence— Testimony  of  Expert— Reading  from  Scientific  Authorities. 

Upon  an  issue  as  to  whether  a building  in  which  insured  property  was 
contained  fell  before  a fire,  or  as  a result  of  the  fire,  a civil  engineer,  testify- 
ing as  an  expert,  may  read  In  support  of  his  opinion  excerpts  from  engineer- 
ing books,  recognized  as  standard  authorities,  giving  the  tabulated  results 
of  tests  made  to  determine  the  strength  and  re.slstlng  power  of  timbers  of 
the  kind  usetl  In  the  construction  of  the  bnilding. 

6.  S.AMB— Examination  of  Expert— Hypothetical  Question. 

A question  calling  for  the  opinion  of  an  expert  witness  as  to  how  long  a 
fire  would  bum  in  a specified  building  before  weakening  certain  posts, 
which  omitted  any  statement  of  the  part  of  the  building  in  which  the  fire 
originated,  was  properly  excluded. 

» 28  C.  C.  A.  152. 
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In  Error  to  tho  Ciiruit  roiirt  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  an  action  by  the  J.  H.  Mohlmau  Company  ajjainst  the 
Western  Assurance  Company  of  Toronto  on  a policy  of  lire  insur- 
ance, There  was  judgment  for  plaintiff,  and  defeiidimt  brings  error. 

This  case  comes  here  on  a writ  of  error  to  review  a jiulpment  of  the  clreiiit 
court,  Southern  district  of  New  York,  in  favor  of  defendant  in  eiror.  who  was 
plaintiff  l)elow.  The  action  was  hroupht  to  recover  less  under  a policy  of 
tire  Insurance  issuetl  by  the  plaintiff  In  error,  who  was  defendant  below.  'Hie 
relevant  parts  of  the  policy  are  as  follows; 

“The  Western  Assurance  Company.  In  consideration  of  $dT>  premium,  does 
insure  for  the  term  of  one  year  from  Nov.  12.  18tH,  at  noon,  to  Nov.  12,  1S!)5. 
at  noon.  aj?aiust  all  direct  Io.'js  or  ilamage  by  Are  excvpt  as  herelnafror  provided, 
to  an  amount  not  exceedlruf  on  st(K*k  [here  follows  the  usual  percentaKe 

co-insurance  clause],  .1.  H.  Mohlman  & Co.,  as  now  or  hereafter  constltut<*d. 
$10,000  on  stock  of  jp’oeeries  and  other  merchandise,  not  hazardous,  hazardous, 
and  extra  hazardous,  including  all  material  and  supplies,  the  property  of  the 
assured,  or  held  In  trust  or  on  comml.ssion,  etc.,  in  the  event  of  lo.ss  or  dam- 
age by  fire,  all  while  containeil  in  the  brick  building  situate  Nos.  .'139  Crecu- 
wich  and  19  Jay  St.,  N.  Y.  City,  occuple<l  solely  by  the  assurtMl.  Privileged 
to  use  kero.^ene  oil  or  eh*ctricity,  etc.  This  company  shall  not  l>e  liable  lie- 
yond  the  actual  cash  value  of  the  property.  IHere  follows  the  usual  clause 
as  to  appraisement  and  abandonment.]  Tills  entire  policy  shall  be  void  if  the 
Insured  has  concealed  or  misrepresented,  In  writing  or  othenvise.  any  material 
fact  or  circumstance  concerning  this  Insurance,  or  the  subject  thereof,  or  if 
the  interest  of  the  Insured  In  the  property  be  not  truly  stnte<l  herein,  or  in  case 
of  fraud  or  any  false  .swearing,  etc.  Tills  entire  policy,  unless  otherwise  pro- 
vided by  agreement  Indorse<l  heriHin  or  ad»le<i  hereto,  shall  be  void  If  the  In- 
sure<l  now  has  or  shall  hereafter  make  or  jirocure  any  contract  of  In.surance. 
whether  valid  or  not,  on  property  covereil  in  whole  or  In  part  b.v  this  policy; 
or  if  the  subject  of  In.surauce  be  a manufacturing  establishment,  and  it  be 
operated  in  Avhole  or  in  part  at  night  later  tlian  ten  o’clock:  or  if  it  cease  to 
be  operated  for  more  than  ten  consecutive  da.vs;  or  If  the  hazard  be  lnci*eased 
by  any  means  within  the  control  or  knowh^ige  of  the  Insured:  or  If  nusdiaulo 
lie  employed  in  building,  altering,  or  r«*pairing  the  withln-descrlbed  iiremises 
for  more  than  fifteen  da.vs  at  any  one  time;  or  if  the  interest  of  the  insim'd 
be  other  than  unconditional  and  .sole  ownership:  or  if  the  subject  of  insurance 
be  a building  on  ground  not  owned  by  tlie  insured  in  ftn*  siniiilc;  or  if  tlie 
* subject  of  Insurance  be  personal  property,  and  be  or  be<-ome  lncuniber«'<l  by  a 
chattel  mortgage;  or  if,  with  the  knowUnlge  of  InsimMl.  fonxdosure  jiroceed- 
Ing.s  be  commenced,  or  notice  given  of  sale  of  any  property  covereil  by  this 
lH)licy  by  virtue  of  any  mortgage  or  trust  deed:  or  if  any  change,  other  than 
*i»y.  the  death  of  an  insured,  take  place  in  tlie  Interest,  title,  or  posse.sslon  of 
the  subject  of  Insurawe  (except  change  of  occupants  without  Increase  of  haz- 
anl),  whether  by  legal  prwess,  or  judgment,  or  by  voluntary  act  of  the  in- 
sureil,  or  otherwise;  or  If  this  policy  be  asslgnt>d  liefore  a loss:  or  if  illuminat- 
ing gas  or  vai>or  be  generateil  In  the  desiaibed  building  (or  adjacent  theretol 
for  use  therein;  or  if  (any  usage  or  custom  of  trade  or  manufai'ture  to  the 
contrary  notwithstanding!  there  lie  kept.  used,  or  allowed  on  the  aliove-de- 
scribed  premises,  benzine,  benzole.  d.vuamite.  ether,  lircwork.s,  gasoline.  gret‘k 
lire,  guuiMJwder  exceeding  twenty-five  pounds  In  quantity,  naphtha,  nltroglyt'cr- 
In  or  other  explosives,  phosphorus,  or  petroleum  or  any  of  its  products  of 
greater  inflammability  than  kerosene  oil  of  tin*  ITilied  States  standanl  (which 
last  may  be  usihI  for  lights,  and  kept  for  sale  aec'onling  to  hiw.  but  in  quanti- 
ties not  exceeding  five  bamds,  providinl  It  be  drawn  and  lainjis  filleil  by  day- 
light. or  at  a distance  not  less  than  ten  feet  from  artificial  light!;  or  If  a 
building  herein  described,  whether  intended  for  occupancy  by  owner  or  tenant, 
be  or  become  vacant  or  unoccupied,  and  .so  remain  for  ten  days.  This  company 
shall  not  be  liable  for  lo.ss  caus<Ml  directly  or  liulirt'ctly  by  invasion.  lnsurre<*- 
tlon,  riot,  civil  war  or  commotion,  or  miliiary  or  usnriied  power,  or  by  onler  of 
any  civil  authority,  or  by  theft,  or  by  neghn’t  of  the  Insured  to  use  all  reason- 
able means  to  siive  and  pr»*serve  the  proi»erty  at  aud  after  a tire,  or  when  the 


Digitized  by  Googit 


WESTERN  ASSUR.  CO.  V.  J.  U.  MOHLMAN  CO. 


159 


proi)ert}*  is  entliui>fero<l  by  fire  in  neiglilmring  premises,  or  (iinlp-ss  fire  ensues, 
and.  in  that  event,  for  the  danmge  by  fire  only)  by  explosion  of  any  kind,  or 
lighiuing;  but  liability  for  direct  damage  by  lightning  may  be  assumed  by 
s|>eclfic  agreement  hereon.  If  a building,  or  any  part  thereof,  fall,  except  as 
the  result  of  tire,  all  insurance  by  this  j)ollcy  on  such  building  or  its  contents 
shall  ImmediattOy  cease.  This  company  shall  not  be  liable  for  loss  to  accounts, 
bills,  currency,”  etc. 

By  a rider  attached  to  the  policy  on  or  aliout  April  22.  181>5.  the  insurance  was 
transferred  to  cover  similar  descrlbe<l  property  while  contained  in  Itrick  build- 
ing Nos.  38—10  North  Moore  atrt'et  and  ITSi  Franklin  street.  On  .\prll  30,  18J)r>, 
the  property  iasured  was  destroyed  by  tire.  At  or  altout  the  time  of  the  fire 
the  building  fell,  and  the  issue  of  fact  in  the  case  was  whether  the  fall  precedetl 
the  fire,  or  was  itself  the  ix'sult  of  the  fire.  Upon  this  issue  the  testimony 
was  conflicting,  and  the  verdict  of  the  jury  was  a<lverse  to  the  Insurance  com- 
pany. The  questions  presented  by  the  writ  of  error  are  solely  legal  ones.  ct)ii- 
sLsting  of  alleged  errors  in  the  cliarge  of  the  court  a.s  given  to  the  jury,  in 
the  <*ourt’s  refusals  to  charge  as  rt*quested.  and  in  its  admission  of  and  refusiU 
to  admit  evidence. 

Michael  H.  (^ardozo  and  Edpjar  J.  Nathan,  for  plaintiff  in  error. 

Treadwell  Cleveland,  for  defendant  in  error. 

Before  PECKHAM,  Circuit  Justice,  and  LiVCOMBE  and  SHIP- 
MAN,  Circuit  Judfres. 

LACOMBE,  Circuit  Jiidjje  (after  stating  the  facts).  The  trial 
judge  charged  the  jurv  that  the  burden  of  proof  rested  upon  tin* 
defendant  (the  insurance  conipany)  to  show  % a preponderance  of 
evidence  that  “the  fall  preceded  the  Are’*;  that  “this  building  did  not 
fall  as  the  result  of  fire.”  Exceptions  to  the  charge  and  to  refusals 
to  charge  the  converse  of  this  juoposition  surticiently  present  the 
question  of  correctness  of  this  ruling.  It  will  not  be  necessary  to 
repeat  the  text  either  of  the  charge  or  of  the  reejnests.  The  trial 
judge  construed  the  clause  referring  to  a fall  of  the  building  as  a 
proviso  or  condition  subsequent  defeating  any  claim  of  the  insured. 
If  it  be  such,  no  one  here  disputes  the  proposition  that  the  burden 
of  proving  the  hap])ening  of  the  subsequent  condition  would  rest 
upon  the  insurer.  The  defendant,  however,  contends  that  the  clause 
is  an  exception  to  the  general  liability  assumed  by  the  insurance  com- 
pany, and  that,  therefore,  it  was  for  the  insured  to  show  that  the  loss 
did  not  come  within  the  tf*nns  of  the  exception.  The  general  rule 
is  well  expressed  by  Earl.  J.,  in  Slocovich  v.  Insurance  Co.,  108  N.  Y. 
5fi,  14N.  E.  802: 

“Where  there  is  an  in.‘mraiice  against  a los.s  i>y  fire,  and  it  is  proved  or  admit- 
ted that  the  property  inhuretl  has  been  destroyed  by  fire,  the  los-s  l.s  brought 
literally  and  exactly  within  the  tenus  of  the  policy.  If.  in  such  a case,  the 
Insurance  company  claims  to  be  exempt  from  itaylng  the  sum  liLsured  becati.se 
there  has  l>een  a breach  of  some  condition  contained  in  the  poli<y.  or  the  viola- 
tion of  some  obligation  or  duty  imiwscsl  upon  the  Imsureil  by  the  law'  or  (*on- 
tract,  the  burden  rests  iqwn  it  to  establish  the  facts  wiilch  It  thus  relies  iqion 
as  a defense  to  the  claim  under  the  policy.” 

The  diligence  of  counsel  has  presented  a long  array  of  authorities 
bearing  upon  this  assignment  of  error.  The  qut*stion  has  been  ex- 
pr(»ssly  decided  in  accordance  with  defendanCs  contention  in  Pelican 
Ins.  Co.  V.  Troy  Co-op.  .\ss’n,  77  Tex.  225.  13  S.  W.  980,  and  Insur- 
ance Co.  V.  Boren,  83  Tex,  97,  18  8.  W.  484,  and  in  accordance  with 
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plaiutifTs  contention  in  Insurance  Co.  v.  Bamberger  (Ky.)  11  S.  W. 
595,  in  Blasingame  v.  Insurance  Co.,  75  Cal.  633,  17  I*ac.  925,  and  in 
Insurance  Co.  v.  Crunk,  91  Tenn.  376,  23  S.  W.  140. 

In  the  Texas  case  the  policy  contained  the  following  provisions; 

“(1)  This  company  shall  not  be  liable  for  any  loss  or  damage  by  fire  caused 
by  means  of  hurricane.  (2)  If  the  building  shall  fall,  except  as  the  result  of 
hre.  all  Insurance  of  this  company  on  It  or  its  contents  shall  immediately  cease 
and  determine.” 

The  fire  occurred  during  or  immediately  following  a severe  hurri- 
cane, which  at  least  partially  blew  the  house  down,  and  there  was 
evidence  tending  strongly  to  show  that  the  lire  had  its  origin  in  the 
breaking  of  a lamp  by  falling  timbers.  The  court  held: 

“The  provisions  of  the  policy  above  noticed  are  exceptions  to  the  general 
liability  assumed  by  appellant,  and  the  petition  should  have  averred  that  the 
fire  did  not  occur  from  one  of  the  excepted  causes.  This  was  necessary  to 
show  a cause  of  action,  for  the  company  did  not  insure  against  loss  resulting 
from  a fire  cau.sed  by  a hurricane,  nor  were  Its  policies  binding  at  all  for  a loss 
caused  by  fire  occurring  after  the  fall  of  the  bouse,  unless  the  fall  was  caused 
by  fire.” 

In  the  Kentucky  case  the  policy  contained  this  clause: 

“This  company  shall  not  be  liable  under  this  policy  for  loss  and  damage  If 
the  building  herein  described,  or  any  part  thereof,  fall,  except  as  the  result  of 
fire.” 

The  jury  were  instructed  that  defendant  was  not  liable  for  any  loss 
or  damage,  if  the  building  fell,  unless  the  fall  was  the  result  of  Are, 
and  that: 

“The  burden  is  upon  the  defendant  to  show  by  the  evidence  that  the  building, 
or  such  part  thereof  as  fell,  * ♦ • did  not  fall  as  the  result  of  the  fire; 

and.  unless  the  jury  believe  from  the  evidence  that  the  said  building,  or  such 
part  thereof  as  fell,  did  not  fall  as  the  result  of  the  fire,  they  should  find  for 
the  plaintiffs.” 

These  instructions  were  approved  by  the  appellate  court. 

In  the  California  case  the  policy  provided  that  the  company  should 
not  be  liable  for  “loss  caused  by  the  fall  of  any  building  insured,  or 
containing  property  insured,  by  this  policy,  or  by  fire  ensuing  there- 
from.” The  complainant  alleged  that  all  the  property  was  totally 
destroyed  by  fire,  but  it  was  not  alleged  that  the  loss  was  not 
caused  by  any  of  the  excepted  causes.  The  complaint  was  demurred 
to  on  the  gi*ound  that  it  contained  no  such  allegation,  and  the  de- 
murrer was  overruled.  On  appeal  the  supreme  court  sustained  the 
judgment  overruling  the  demurrer,  saying: 

“One  seeking  to  recover  on  an  insurance  policy  must  aver  the  loss,  and  show 
that  It  occurred  by  reason  of  a peril  Insured  against;  but  he  need  not  aver  the 
performance  of  conditions  subsequent,  nor  negative  prohibited  acts,  nor  deny 
that  the  loss  occurre<l  from  the  excepted  risks.” 

In  the  Tennessee  case  the  policy  provided  that: 

“If  the  building,  or  any  part  thereof,  fall,  except  as  the  result  of  fire,  all 
insurance  by  this  policy  on  such  building  or  its  contents  shall  immediately 
cease.” 

The  defendant  demurred  on  the  ground  that  there  was  no  aver- 
ment in  the  declaration  that  the  building  insured,  or  any  part  thereof, 
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did  not  fall  except  as  the  result  of  fire.  The  demurrer  was  over- 
ruled, and  the  supreme  court,  aflinninj?  such  decision,  says: 

“It  is  not  necc*s.‘jary  that  It  should  have  averred  the  performance  or  nonper- 
formance of  conditions  subsequent,  nor  to  have  negatived  prohibited  acts  or 
excepted  risks.” 

The  burden  of  proof  has  been  held  to  rest  uix)n  the  defendant 
under  other  similar  clau.ses  of  fire  policies;  i.  e.  clauses  restricting 
in  some  way  the  liability  of  the  insurer.  So,  where  it  was  provided 
that  the  policy  should  be  void  in  the  event  of  the  insur(*d  ctTccting 
additional  insurance  (Clark  v.  Insurance  Co.,  9 Gray,  148;  Kiissell 
v.  Insurance  Co.,  84  Iowa,  93,  50  N.  W.  546);  also  where  it  is  pro- 
vided that  the  policy  should  be  void  if  the  property  was  allowed  to 
remain  vacant  beyond  a limited  time  (Bittinger  v.  Insurance  Co.,  24 
Fed.  549);  where  there  was  a provision  that  the  policy  was  executed 
by  the  agent  and  delivered  to  the  insured  upon  the  condition  that  it 
should  not  become  effective  until  it  w’as  approved  by  the  hoim*  office 
(Young  v.  Insurance  Co.,  59  Conn.  41.  22  Atl.  32);  and  where  it 
was  provided  that  the  company  should  not  be  liable  to  make  good 
any  loss  or  damage  by  fire  which  might  happen  or  take  place  by 
means  of  any  invasion,  insurrection,  etc.  (Insurance  Co.  v.  Reynolds, 
.32  Grat.  613).  A clause  to  the  effect  that  the  insurer  should  not  be 
answerable  for  loss  by  fire  which  should  happen  by  any  explosion  is 
referred  to  in  two  cases  cited  by  defendant  (Hayward  v.  Insurance 
Co.,  7 Bosw.  38.5,  2 Abb.  Dec.  349,  and  St.  John  v.  Insurance  Co., 

I Diier.  371,  11  N.  Y.  516)  as  “an  exception  to  the  general  language 
of  the  pre\iou8  clause,  by  w^hich  they  promise  to  make  good  such 
loss  or  damage  as  shall  be  occa.sioned  by  fire.”  But  the  point  here 
raised  w^as  not  before  the  court.  It  was  conceded  in  both  cases 
that  the  fire  was  the  result  of  an  explosion,  and  the  word  “exception” 
is  used  in  the  opinions,  evidently,  not  in  its  technical  sense,  as  con- 
trasted with  “conditions.”  but  as  a convenient  way  of  expressing  the 
fact  that  the  insured  under  such  a policy  would  not  be  liable  for  all 
losses  by  fire.  Tliis  seems  clearlv  indicated  by  the  sentence  from 

II  N.  Y.  .518: 

“Hence  a loss  occasioned  by  Invasion.  Insurrection,  riot,  and  the  like  has 
usually  been  found  excepted  in  such  policies:  and  Although  In  this,  and  per- 
haps In  policies  generally,  the  exception  In  this  respect  Is  In  terms  of  losses  by 
fire,  the  clause  would  be  equally  definite  and  Intelligible  If  those  words  were 
omitted  In  the  clause  stating  the  exception.” 

The  academic  distinction  Itetween  an  exception  and  a proviso  Is 
thus  stated  in  Bouviers  Law  Dictionary: 

• “An  exception  exempts  absolutely  from  the  operation  of  an  engagement  or 
an  enactment;  a proviso  defeats  their  operation  conditionally.  An  exception 
takes  ont  of  an  engagement  or  enactment  something  which  would  otherwise 
be  part  of  the  subject-matter  of  It;  a proviso  avoids  them  by  way  of  dcfeasjince 
or  exense.” 

It  may  not  bo  always  easy  to  apply  this  distinction  in  practice 
(witness  the  conflicting  decisions  supra),  but  no  esfM*oial  lielp  to 
the  solution  of  the  problem  is  to  be  derived  from  cases  holding,  as 
do  some  of  those  cited  on  the  brief,  that,  w’hen  the  insurance  is 
against  “perils  of  the  sea,”  the  burden  is  upon  the  insured  to  show' 
28  C.C.A.— 11 
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that  such  perils  caused  the  loss:  or  tliat,  where  insurers  enj?a*je  to 
be  responsible  for  partial  loss  only  if  it  amounts  to  o per  eeni..  or 
the  ship  be  stranded,  the  insurer  must  show  loss  to  the  sjK*(  ilied 
percentajje,  or  that  the  ship  was  stranded;  nor  that,  under  bills  of 
ladiiifc  providing  that  the  carrier  should  not  be  liable  for  loss  by 
fire  while  in  transit,  plaintiff,  if  he  seeks  to  recover  for  a tire  result- 
ing from  the  carrier’s  negligence,  must  show’  that  negligence  aflirma- 
tively;  nor  that  under  a policy  insuring  against  injunes  effected 
through  external,  violent,  and  accidental  means  the  burden  is  upon 
the  plaintiff  to  show  from  all  the  evidence  that  the  death  was 
caused  by  external,  violent,  and  accidental  means.  Baker  v.  Insur- 
ance Co.,  12  Gray,  Paddock  v.  Insurance  Co.,  104  Mass.  021; 

Insurance  Co.  v.  Shaw,  2 Dill.  14,  Fed.  (^as.  No.  14,3r>t>;  The  Neptune. 

0 Blatchf.  193.  Fed.  Cas.  No.  10,1  IS;  Whitworth  v.  Railway  Co.,  S7 
N.  Y.  413;  Kaiser  v.  Latimer,  9 App.  Div.  37.  41  N.  Y.  Supp.  94; 
(^laflin  V.  Meyer,  75  N.  Y.  200;  I..iuub  v.  Railroad  Co.,  40  N.  Y,  271; 
Insurance  Co.  v.  McConkey,  127  U.  S.  001,  S Sup.  Ct.  1300. 

A pertinent  case  cited  on  the  brief  of  plaintiff  in  error  is  Sohier  v. 
Tnsunince  Co.,  11  Allen,  330.  The  policy  in  that  case  insured  Sohier, 
in  the  language  of  the  opinion — 

“Against  loss  or  damage  by  Ore  to  the  amount  of  on  his  brick  and  slate 

biiildimj  knoicn  as  the  ^National  Theater,^  situate  on  Portland  street^  Boston^ 
Mass.  This  jujliey  not  to  cover  any  loss  or  damage  by  fire  which  may  originate 
in  the  theater  projyer.'^ 

Some  provisos  against  liability  for  loss  by  fire  which  happens  by  in- 
vasion, riot,  and  the  like  are  in  a later  part  of  the  policy.  The  clause 
in  italics  is  written  in  the  policy,  the  rest  of  the  parts  quoted  being 
printed. 

The  opinion  proceeds  (the  italics  infra  being  our  own): 

“'nie  first  question  raisetl  by  the  bill  of  exceptions  is  w’hether  the  burden  of 
proof  was  on  the  plaintiff  to  sliow  a loss  l)y  tire  w’hich  did  not  origimite  in  tin* 
theater  prop(*r.  This  depends  upon  the  construction  given  to  the  clause.  ‘This 
policy  not  to  t*over  any  loss  or  <Iani:ige  by  lire  which  may  originate  in  the 
theater  proper.’  If  that  clause  can  be  regarded  a-s  a proviso, — that  is.  n stipu- 
lation added  to  the  principal  c<mtract,  to  avoid  the  defendant's  promise  by  tray 
(tf  defeasance  or  e.rcuse,  then  it  is  for  the  defeiidauts  to  plead  it  in  defense,  and 
support  it  l>y  evidence,  but  if.  on  the  other  hand,  an  exception,  so  that  the 
luxanlse  is  <juiy  to  pei  fcnni  wlmi  remains  after  the  part  excepted  is  taken  away, 
then  the  i^laintiff  must  negative  the  excej>tlon  to  establish  a cause  of  a(*tion. 

It  is  not  always  easy  to  determine  to  which  class— wliether  of  provisos  or 
exceptions— a particular  stipulation  belongs;  and  this  one  is  certainly  very  near 
the  line.  But.  after  careful  consideration,  the  court  are  of  the  opinion  that  this 
was  an  exception  to  the  subject  of  the  contract,  and  that  it  put  the  burdt'ii  of 
proof  on  the  iilaintiff.  Tlie  qualitl<‘ation  of  the  (Contract  to  which  the  parties 
agreed  is  not  inserted  with  any  technical  formality  or  precision.  But  it  is  found  * 
betu'cen  the  statement  of  what  is  insured  and  the  promise  to  pay  in  case  of  loss, 
in  close  connection  with, and  ijnalification  of,  the  description  of  the  sultjecr-mat- 
fer  of  the  insurance.  The  provisos  are  set  forth  in  a different  jtart  of  the  in- 
.strument.  It  thus  seems  to  bo  a direct  limitation  of  the  risk  against  which 
insurance  is  effiH'ted.  'i^lie  «lifference  wouid  onl.v  Ite  a formal  one  if.  instead  of 
the  idirascology  actually  useil.  the  language  of  the  ix)licy  had  been,  ‘do  insure 
against  loss  or  danuige  by  tire  not  originating  in  the  theater  proper.’  It  would 
illustrate  tlie  <q»cration  of  the  phrase  in  question,  and  show'  its  elTect  as  an 
exception,  if  we  suppose  it  applied  to  the  building  insured.  If  the  clause  in 
tile  policy  h.id  ls*en.  ‘'Pliis  |s>i;cy  not  to  cov(*r  an.v  loss  or  damage  by  tire  to 
tlie  part  of  the  building  used  as  a theater  projter,’  • • • would 
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manifestly  have  been  an  exception  from  the  subjeet-iuaiter  of  the  Insurance. 
.\ud  it  is  in  like  maimer  an  exception  to  the  risk.s  taken  by  defendants,  irhen, 
t ft  the  s€ime  jifirt  of  the  policy  ill  irhich  they  insure  the  risk  of  fire,  and  in  the 
same  connection,  they  state,  in  substance,  that  it  is  only  tire  which  does  not 
oi'i;'inate  in  the  theater  proiier  ugraiiist  which  they  'u.sure.” 

A similar  question  has  been  before  the  courts  in  actions  upon 
policies  of  life  insurance,  where  the  contract  sued  upon  contaiiK*d  a 
clause  that  it  was  to  be  void  if  insured  died  of  a disease  induced  or 
a^t^ravated  by  intemperance,  or  was  to  be  null  anu  void  if  he  should 
die  in,  or  in  consequence  of,  a duel,  or  in  violation  of  the  laws  of  siny 
nation,  state,  or  province;  or,  where  the  clause  read,  “The  seir 
destruction  of  the  pt*rson  [insured],  whether  voluntary  or  involun- 
tary, and  whether  he  be  sane  or  insane  at  the  time,  is  not  a risk 
assumed  by  the  company  in  the  contract.’’  In  each  of  these  cases 
it  was  held  that  the  clause  contaim*d  a condition,  and  that  it  was 
for  defendant  to  show  its  breach  by  a fair  preponderance  of  proof. 
Van  Valkenburj^  v.  Insurance  Co.,  70  N.  Y.  005;  Murray  v.  Insurance 
Co.,  85  N.  Y.  280;  Goldsi  hmidt  v.  Insurance  Co.,  110  N.  Y.  028,  17 
N.  E.  871.  And  a similar  rule  of  construction  has  been  applied  in 
(•uses  of  accident  insurance,  where  the  contract  provided  that  the 
insurance  should  not  extend  to  cover  accidental  injuries  or  death 
laused  by  fljthtinj;  or  voluntary  exposure  to  unnecessary  danjfer, 
nor  while  the  insured  w^as  under  the  inlluence  of  intoxicating^  drinks. 
8ee  Jones  v.  Association  (Iowa)  01  N.  W.  485,  where  the  court  says: 

"Not  one  of  these  (‘onditions  w’as  to  happen  prior  to  the  time  the  contract 
lK»tweon  rhe  assuretl  ami  tlie  <fjmpany  should  l)econie  bindlu^.  • • • 'ni,. 

situation  then  is  this:  'Hiat  there  was  a valid  contract  of  insurance  when  th»> 

policy  ls.sue<l.  but  it  mii;ht  there.Tfter.  upon  the  happenliiu  of  .‘Huue  of  tlu*se 
coDditioQS,  cease  to  he  enforceable.  • • * They  were  each  and  all  mnt- 

rcrs  of  defen.se  available  to  the  defendant,  but.  not  constituting  a part  of  the 
pbilntifTs  ca.se.  tlie  bunleii  did  not  rest  niton  him  elllier  to  plead  or  prove  them 
In  the  first  instance.” 

And  in  Coburn  v.  Insurance  Co.,  145  Mass.  226, 18  N.  E.  004,  whore 
ilicrt*  was  a similar  ruling,  the  court  uses  this  languafjje: 

■‘Stipulations  added  to  a principal  contract,  which  are  iuteiuhnl  to  avoid  the 
defendant’s  proml.-^e  by  way  of  defea.sance  or  excuse,  must  be  plwidcd  iu  de- 
fense. and  must  lx*  sustain<*d  by  evhl^nce.  They  are  in  the  nature  of  i»ro- 
visos.  Exceptions  which  leave  the  defendant  liable  to  perform  that  which 
remains  after  the  part  excepte<l  is  taken  away  are  to  Ik*  negatived.” 

Some  remarks  of  the  court  in  Freeman  v.  Insurance  Co.,  144 
Mass.  572,  12  N.  E.  872,  are  most  pertinent  to  the  case  at  bar.  The 
policy  insured  a^minst  bodily  injuries  ”eff»*cted  throuj^h  external, 
violent,  and  jiccideiilal  means,  within  the  intent  and  meaning  of  this 
contract,  and  the  conditions  hereunto  annex(.*d.”  After  the  princi- 
pal clause  followed  five  provisos  and  eight  conditions.  The  S(*coiid 
proviso  was:  “Provided,  always,  that  this  nolicy  is  issued  and  ac* 
cejded  subjint  to  all  the  provisions  herein  contained  or  referred  to.” 
The  third  proviso  was:  “That  this  insurance  shall  not  extend  to  any 
bodily  injury  * * • when  injury  may  have  happened  in  conse- 

quence of  voluntary  exposure  to  unnect»ssary  danger.”  The  first 
condition  was:  “The  party  insured  is  requireil  to  use  all  due  diligence 
for  personal  safety.”  etc.  The  last  condition  provided:  “Tlu*  provi- 
sions and  conditions  aforesaid,  and  a strict  compliance  (herewith 
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(lurinj?  the  continuance  of  this  i»oIicr  are  conditions  |ueccdent  ta 
tlie  making  of  this  contract."  The  question  j)iesented  on  appeal 
was  whether  the  burden  of  proof  was  on  the  plaintiff  to  show'  that 
the  insured  used  “all  due  diligence  for  personal  1 safety  and  protec- 
tion.“  The  court  says: 

“The  rule  of  pleading  in  deelaring  upon  a contract  which  contains  an  excep- 
tion, or  a proviso,  or  a coiulitiou  is  stated  in  Com.  v.  Hart,  11  Cush.  130,  i:’,4, 
as  follows:  ‘If  such  an  instrument  contains  in  it,  first,  a general  clause,  and 

afterwards  a separate  and  distinct  clause,  which  has  the  elTect  of  taking  out 
of  the  general  clause  .sumethiug  that  would  otherwise  bo  Included  in  it.  a party 
relying  upon  the  general  clause  in  pleading  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause  which  oiKuates  as  an  ex(vi>- 
tion;  but.  if  tlie  exceittion  itself  be  incoriwrated  in  the  general  clause,  then 
the  party  relying  upon  it  must,  in  plciiding,  state  it,  together  with  the  excep- 
tion.’ It  is  a geuer.il  rule  of  the  law  of  evidence  that  it  is  necessary  for  a 
party  to  prove  the  suKstance  of  facts  which  he  is  required  affirmatively  to  aver 
in  his  pleading.  It  Is  true  tlmt  the  policy  in  the  case  at  b;ir  »mly  insures  against 
botlily  Injuries  effected  by  the  means  de.scribeil  'witliin  the  intent  and  mean- 
ing of  this  contract,  and  the  conditions  h«*reiiuto  .'tnnexed,’  but  this  does  not 
cliange  the  nature  of  tlie  conditions.  The  condition  we  are  considering  is 
essentially  an  executory  stipulation  in  the  form  of  a condition  tliat  Murray 
shall  use  all  due  diligence  for  his  personal  safety  and  protection,  and  it  is 
the  breach  of  this  condition  by  Murray  which  the  defendant  sets  up  as  a 
defense.  We  are  not  aware  that  it  has  ever  been  held  that  the  introduction 
of  the  words  we  have  quoted,  or  other  similar  words,  into  the  prineiiial  clause 
of  a policy  of  Insurance,  incorporates  into  this  clause  the  conditions  of  the 
poli<-y,  within  the  meaning  of  the  rule  of  pleading  we  have  .stated;  and  In  some 
of  the  decisions,  where  It  has  been  held  that  the  defendant  must  plead,  or  that 
the  burden  of  proof  Is  on  him  lo  show,  tliat  a repre.sentatlon  was  false,  or  that 
a stlpuhitlou  eoiiiahied  in  a condition  had  not  been  complied  with,  the  policy 
(Mintaluod  these  or  similar  words  In  the  principal  ebase.  In  an  action  upon  a 
policy  w’hich  contains  many  provisos  and  conditions  there  is  a practical  wisdom 
which  courts  have  recognl'/t'd  In  compelling  the  ln.iurance  company  to  allege 
and  prove  t-be  want  of  compliance  with  any  imrtlcular  proviso  or  condition  on 
which  It  relies.” 

Examined  in  the  light  of  these  authorities,  the  clause  providing 
what  shall  happen  in  the  event  of  a fall  is  not  difficult  of  construction. 
It  is  not  in  that  pttrt  of  the  policy  which  insures  the  risk,  nor  “in 
close  conuection  with  and  qualitication  of  the  description  of  the  sub- 
ject-matter of  the  insn ranee/’  but  <s  jdaced  with  the  other  provisos, 
iu  a different  part  of  the  instrument.  The  mere  location  of  the  clause 
is,  of  course,  not  controlling,  but  it  has  been  considered  as  of  some 
weight  in  several  of  the  cases  cited  supra.  Nor  is  it  to  be  construed 
as  if  it  w(‘ie  removed  from  its  position  among  the  provisos,  and  in- 
cor])orated  with  the  elaus(‘  descriptive  of  the  subject-matter,  by  the 
ni(*re  u.se  of  the  w'ords,  “except  as  hereinafter  provided.”  To  give 
these  words  such  an  elfect  would  be  to  incorporate  with  the  descaaptive 
danse  all  the  provisos  as  to  loss  caus(*d  directly  or  indirectly  by  riot  or 
invasion,  or  by  neglect  of  the  insured,  or  by  explosion  or  lightning,  or 
wlnae  there  has  been  other  insurance  (not  notified  to  company),  or 
wlua’e  manufacturing  is  carried  on  after  10  p.m.,or  the  building  stands 
vacant,  etc.  The  overwhelming  weight  of  authority,  as  will  be  so(*n 
from  th(‘  citations  supra,  is  ojiposed  to  any  such  construction.  The 
ntnsi  important  element.  how«*v(a%  in  determining  w hether  a jiartieular 
clause  exjiresses  a condition  (u-  an  exception  is  the  nature  of  the  clause 
itself.  What  does  this  particular  clause  mean,  “If  a building,  or 
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any  part  thereof,  fall,  except  as  the  result  of  tire,  all  insurance  by 
this  policy  on  such  buildiiiy;  or  its  contents  shall  iuiiuediately  cease”? 
Manifestly,  it  does  not  merely  piDvide  that  the  insurer  will  not  be  lia- 
ble for  the  particular  variety  of  loss  by  Are  which  results  from  a fall. 
It  stipulates  for  very  much  more,  nz.  that  the  contract,  which  it  is 
expressly  provided  shall  normally  continue  for  a year,  shall,  in  the* 
event  of  a fall,  absolutely  cease  and  determine,  so  that,  if  a fall  shall 
take  place  which  in  no  way  injures  the  property  insured,  and  it  be 
thereafter  destroyed  by  fire  happenint;  otherwise  than  by  fall  or  from 
prohibited  causes,  the  insurer  is  nevertheless  not  liable,  becaust*  an 
event  has  happened  which,  by  aj^reenient  of  the  parties,  i)uts  an  end 
to  the  contract  altofjether.  It  is  dini<  ult  to  s(‘e  how  such  a clause  can 
be  construed  otherwisi*  than  as  a condition  siibs(‘quent. 

To  the  further  arj'unient  that  the  words  in  the  descriptive  clause, 
‘‘while  contained  in  brick  building,’’  etc.,  made  it  necessiiry  for  the 
plaintiff  to  show  that  no  fall  had  destroyed  the  intej^rity  of  the  build- 
in^r.  a sufiicient  answer  is  found  in  the  brief  of  the  defendant  in  error. 
A clause  draw  n expressly  to  cover  the  case  of  a building  falling  Indore 
a fire  has  been  inserted  in  the  contract,  and  it  is  to  be  assumed  that 
the  whole  intention  of  the  parties  on  that  subject  is  expn  ssed  in  such 
clause. 


The  circumstance  that  the  complainant  alleged  that  the  “fire  did 
not  hapi)cn  by  * * * reason  of  any  of  the  causes  excepted  by  the 

terms  the  policy'’  did  not  change  the  situation  in  any  way.  Unnec- 
essary allegations  in  a complaint  need  not  be  proved.  Murray  v.  In- 
surance Co.,  85  N.  Y.  2311. 

It  is  next  contended  bv  defendant  that  the  court  erred  in  refusing 
to  charge,  as  requested,  that: 


“ITie  burden  upon  the  whole  case  is  utMu  the  pluiutiff  to  establish  by  a 
prepondcrauce  of  cvidcuce  that  the  damage  sustained  was  caused  b^'  lire,  for 
this  is  the  only  risk  it  was  immured  ajtainsi  under  tlie  policy;  and,  if  all  the 
evidence,  when  eoiisideied  together,  leaves  the  jury  In  doubt  as  to  whether  the 
diimage  was  caused  by  tire  or  not,  their  verdict  must  be  for  the  defendant.” 


Manifestly,  this  is  an  accurate  statement  of  the  law',  and  presumably 
th<‘  only  reason  why  the  trial  judge  did  not  include  it  iu  his  charge 
was  because  the  question  it  rc‘fers  to  wms  completely  overshadow'ed 
by  the  other  and  more  important  one  which  has  just  been  discussed. 
There  seems  to  have  been  no  contlict  of  evidence  at  all  on  tliis  branch 
of  the  case.  There  is  no  suggestion  anj'wluTe  in  the  record  that  the 
“damage  was  not  caused  by  tire.”  The  opening  page  of  the  brief  tiled 
by  plaintiff  in  error  contains  this  statement;  “On  April  30,  IS!)."),  the 
property  insured  was  damaged  and  destroyed  by  tire.”  The  only  (jiies- 
tion  in  the  case  was  whether  the  fall  precedi*d  the  tire,  thus  terminat- 
ing the  contract,  or  w hether  it  did  not.  There  was  no  contention  upon 
the  trial  that  the  agency  which  destroyed  the  pi*op(‘rty  was  not  the 
fire.  If  the  jury  had  been  required  to  auswer  specific  questions,  and 
if  they  had  found,  first,  that  the  fall  did  not  precede  the  tire  nor  re- 
sult from  it,  and  had  found,  secondly,  that  the  damage  was  not  caiis(‘d 
by  tire,  it  would  have  been  the  duty  of  the  trial  judg«*,  upon  motion,  to 
set  aside  such  finding,  since  it  would  he  not  only  against  the  weight 
of  evidence,  but  wholly  unsupported  by  any  teslimouy  iu  the  case. 
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Tnder  those  circumstanoos  it  was  clear! v iiniicrcssarv  to  instruct  the 
jury  as  to  the  academic  question  uj)on  whom  tlu*re  was  imposed  the 
bui*den  of  proviup  that  the  damage  to  the  ])io|)erty  insured  was 
caused  by  fire.  The  fact  was  conclusively  proved,  and  no  one  ques- 
tions the  accuracy  of  such  proof. 

It  is  next  contended  that  the  court  erred  in  refusing  to  charge  the 
jury  that: 

“Even  though  the  jury  fiud  that  the  Are  in  the  bnihling  preoeiled  the  fall, 
they  cannot  awaril  the  plaintiff  any  amount  for  loss  following  the  fall,  unless 
they  And  that  the  fall  was  the  result  of  Are.” 


The  amount  of  the  loss  was  not  disput(‘d  upon  the  proof,  nor.  except 
for  the  sugg(‘stion  that  the  fall  pr(*ceded  the  fire,  and  Ihus  caused  the 
catastrophe,  was  there  any  claim  that  any  part  of  the  damage  was 
caused  otherwist-  than  by  fire.  Tlie  court  had  charg(‘d  the  jury  that 
the  d(*cision  of  the  case  “turns  upon  your  conclusion  as  to  a single  is.sue 
of  fact";  that  “tin*  suit  was  brought  to  recover  a loss  which  the  plain- 
tiff alleges  it  sustained  by  the  burning  of  its  stock  of  goods,"  etc.; 
that  “the  plaintilf  alleges  that  on  the  night  of  Api-il  21),  181)0,  while 
this  policy  was  in  force,  a fire  occurred,  in  consequence  of  which  its 
stock  of  merchandise  was  nearly  wholly  destroved";  that,  “according 
to  the  theory  of  the  idaintiff, — and  there  seems  to  be  no  dispute  about 
this  upon  the  evidence. — the  loss  which  the  plaintiff  is  entitled  to  re- 
cover, if  it  is  entitled  to  recover  at  all,  is  the  siim  of  f7,744.77.  with 
interest,"  etc.:  that  the  “simple  issue,  therefore,  for  your  considera- 
tion is  that  whicli  is  presented  by  this  defense:  Did  the  building  fall 

as  a result  of  fire,  or  did  the  faU  precede  the  fire?"  These  parts  of 
the  charge  were  not  excepted  to,  and,  having  thus  substantiallx  cov- 
ered the  point  now  presentc'd  as  the  proof  left  it,  the  trial  judge  was 
under  no  obligation  to  instruct  again  upon  the  same  point  in  the  pre- 
cise* language  of  the  request. 

The  next  group  of  assignments  of  error  raises  the  question  as  to 
the  propriety  of  allowing  one  of  the  witnesses,  a civil  engineer,  and 
expert  in  lieavy  construction  work,  to  read  excerpts  from  scientific 
books  when  giving  his  testimony.  The  general  proposition  that 
scientific  books  are  not  to  be  read  in  evidence  is  a familiar  one, 
and  many  citations  from  text  writers  and  reported  cases  are  found 
in  the  brief  of  the  plaintiff  in  error.  Nearly  all  the  rei)ort(Kl  cast»s 
deal  with  medical  works,  and  most  excellent  reasons  for  the  appli- 
cation of  the  general  rule  in  such  cases  may  be  found  therein.  But 
the  rule  is  not  of  univ(*rsal  apidication.  It  would  be  a r(*proach  to 
the  administration  of  the  law  if  it  were  so.  Becords  of  observations 
are  undoubtedly  seiondary  evidence,  but,  if  all  such  records  were 
excluded  from  the  sources  of  knowlt‘dge  available  to  a court  of 
justice,  it  would  frecpiently  find  itstdf  unable  to  obtain  information 
which  was  oi)en  to  eveiy  individual  in  the  community.  It  has  been 
held  rei)eatedly  that  standard  life  and  annuity  tabh*s,  showing  at 
any  age  the  probable  duration  of  life,  are  compet(*nt  evidence  < Kail- 
road  To.  V.  Putnam.  118  U.  S.  554,  7 Sup.  Tt.  1):  and  yt‘t  these  tabh*s 
show  merely  tin*  deductions  from  r(*cords  of  past  transactions,  when 
neither  the  record  of  the  transactions  nor  the  individual  who  has 
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worked  out  the  deductions  is  called  to  testify  to  the  accuracy  of  his 
work,  or  to  the  conditions  under  which  it  was  ]K*rforined.  So,  too, 
aiiiiamx'K,  astronomical  cah-iilations,  tables  of  lojjarithins,  intei«*st 
tables,  weather  reports,  tables  of  the  rise  and  fall  of  the  tide,  have 
been  admitted  in  evidence.  In  an  opinion  approving  of  the  admis- 
sion of  market  reports,  upon  which  the  commercial  w’orld  relies,  is 
found  the  following  pertinent  suggestion  of  Judge  Cooley: 

“As  a matter  of  fact,  such  reports,  which  are  based  upon  a general  survey 
of  the  whole  market,  and  are  constantly  receiv(*d  and  acted  uixm  by  dealers, 
are  far  more  sitisfactory  and  reliable  than  Ittdlvidiwl  entrl(*s,  or  Individual  sales 
or  iriqiiirles;  and  c(mrts  would  justly  be  the  subject  of  ridicule  If  they  slauild 
d«dlla*ratcly  shut  their  eyes  to  the  souna's  of  information  which  the  rest  of 
tlie  world  rtdies  uik)ii.  and  demand  evidence  of  a less  certain  and  sitlsfactory 
< haracter.“  Sis.sou  v.  Railroad  Co..  14  Mich.  407. 


The  particular  exetTpts  complained  of  in  tin*  case  at  bar  are  these: 
CertJiin  reports  of  the  Cnited  Sttites  departnnuit  of  agriculture,  pre- 
pared under  the  direction  of  the  chief  of  the  division  of  foreslry,  ctui- 
tain  tables  which  comprise  the  results  of  over  2,00(1  tests  by  tin* 
Uuitetl  States  government  of  the  crushing  strength  of  different  kinds 
of  timber,  prepared  expressly  to  incr(*ase  the  knowledge  of  timbers 
grown  in  this  country  for  tin*  beneht  of  merchants  and  d(*alers  and 
builders  and  engineers.  The  report  is  a rei-ognized  authority  in 
the  engineer’s  profession.  From  the  tables  the  witness  read  the 
“results  of  investigation  on  long  leaf  pine,”  which  was  the  kind  of  tim- 
bf*r  in  the  j»osts  the  cause  (d  whose  giving  way  was  the  subj<*ct  of 
dispute.  The  next  book  produced  was  Kent’s  Mechanical  Engine(*r’s 
Pocketbook, — (he  last  edition  of  1SM6, — which,  it  is  not  disputed,  is 
a recogniz<*d  authority.  “Ev(*rv  mechanical  engineer,”  says  tin* 
witness,  “has  it  on  his  shelf.”  From  a table  in  this  book,  giving 
the  crushing  strength  of  timb(*r,  the  ^itm*8s  read  a statement  of 
such  strength,  per  squar(*  inch,  of  the  kind  of  i>ine  of  which  the  posts 
were  made.  The  third  book  is  Johnson’s  Strains  in  Frame  Struc- 


tures, also  concededly  a recognized  authority.  It  contained  similar 
tables,  and  a similar  excerpt  was  read.  That  infonnation  of  great 
v'alne  is  obtained  by  multi[»lying  such  tests  and  tabulating  the  results 
is  surely  self-evid<*nt.  Fnder  the  rule  contend«*d  for,  that  valuabh* 
information  would  be  avtiilable  for  the  use  of  a court  of  justice  so 
long  as  the  men  who  made  the  tests  and  prejFared  the  tabulations 
were  living  and  producible,  but  after  their  death  or  disappearance* 
the  information  they  had  gathered  would  be  lost  to  the*  court,  al- 
though available  for  every  one  else  in  the  commiinity,  and  relienl  upon 
by  engineers  and  builders  whenever  a m*w  struclure  is  in  process 
of  <*n*<tion.  Upon  the  prt*cise  point  lu*re  pr«*sented  the*  diligence 
of  e euinsel  has  not  succeeded  in  discovering  a single  authority.  We 
f(*el,  therefore,  no  hesitancy  in  so  modifying  the  gt*neral  rule  as  to 
hold  that,  where  the  scientific  work  containing  them  is  concededly 
recFtgnized  as  a standard  authority  by  the  profession,  statistics  of 
mechanical  experiments  and  tabulations  of  the  n*sults  thereof  may 
be  i(*ad  in  evidence  by  an  exjiert  witness  in  sup])ort  of  his  profes- 
sional opinion,  when  such  statistics  and  tabulations  are  generally 
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relied  upon  by  experts  in  the  particular  field  of  the  mechajiic  arts 
with  which  such  statistics  and  tabulations  are  concerned. 

It  is  further  assigned  as  error  that  two  witnesses  (Bowman  and 
Stanton)  called  by  the  plaintiff  were  allowed  to  state  their  opinions 
as  to  whether  the  fall  preceded  the  fire  or  the  fire  ])i*cceded  the  fall. 
It  is  not  objected  that  the  witnesses  were  not  exp(*rts,  and  precisely 
similar  questions  had  been  put  by  defendant  to  its  own  witnesses. 
It  appeared,  however,  that  neither  Bowman  nor  Stanton  saw  the 
ruins  until  long  after  the  fire,  and  defendant  insists  that  their  opin- 
ions were,  therefore,  incompetent.  This  does  not  ne(;essarily  fol- 
low. Although  the  ruins  had  been  pretty  well  cleaned  up,  there 
were  plenty  of  timber  and  columns  lying  down  in  the  bottom,  and  it  is 
safe  to  say  that  the  indications  afforded  by  the  condition  of  the 
columns  had  much  to  do  with  the  fonnation  of  an  opinion.  The  lapse 
of  time  mav  have  rendered  the  opinion  of  but  little  value,  but  on  so 
much  of  the  testimonv  as  the  record  contains  we  are  not  prepar(*il  to 
say  that  the  trial  judge  should  have  excluded  it  altogether. 

The  only  remaining  exceptions  are  to  the  refusal  of  the  trial  judge 
to  allow  defendant’s  witnesses  Cashman  and  Freel  to  express  an 
opinion  as  to  “how  long  a fire  would  burn  in  the  building  before  the 
posts  would  be  weakened,”  pnd  as  to  “what  time  would  elapse  be- 
fore fire  and  smoke  would  appear.”  The  hypothetical  question  in- 
tended to  elicit  this  information  contained,  so  far  as  the  record 
shows,  no  indication  as  to  whereabouts  in  the  building  the  fire  broke 
out.  It  is  manifest  that  this  is  an  important — probably  the  most 
important — element  in  the  hypothesis,  and,  without  it,  any  opinion, 
expert  or  other,  would  be  mere  wild  guesswork.  The  trial  judge 
correctly  excluded  it. 

The  judgment  of  the  circuit  court  is  affinned. 


(83  Fed.  824.) 

GR.VY  V.  SMITH  et  al.t 

(Circuit  Court  of  Appeals,  N’lntli  Circuit.  October  4,  1897.) 

No.  359. 

1.  ApPF.AI.  and  EiIHOU— EkRONEOCS  KuT.INOS— COUllECT  .lUDOMENT. 

If,  upon  writ  of  error,  upon  consideration  of  the  whole  flndinj^s  or  facts, 
and  upon  a proper  view  of  the  law  applicable  thereto,  the  judgment  Is  right, 
it  will  not  be  reveised  merely  because  the  lower  court  ruled  erroneously 
upon  the  law  of  the  case. 

2.  Breach  of  Contract— Offer  to  Perform— When  not  Necessary. 

When  cither  party  to  a contract  gives  notice  to  the  other  that  he  wMH  not 
comply  with  lt.s  terms,  the  other  need  not,  in  an  action  for  damages  for  the 
breach,  aver  or  prove  a tender  of  performance  on  his  part;  but  the  ele- 
ments of  bis  damages  must  be  certain,  and  he  must  show  that  facts  exist 
from  which  It  may  be  clearly  deduced  that  he  has  suffered  loss. 

3.  Vendor  without  Titi.e-Da.mage  for  Vendee's  Breach  ok  ro.NTRAt-r. 

One  who  makes  a contract  to  sell  real  estate  of  which  he  has  no  title,  nor 
the  certain  nirtins  of  procuring  title,  has  no  right  to  damages  if  the  pur 
chaser  withdraws  from  the  contract. 

1 Iteheariug  denied  November  1,  1897. 
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In  Error  to  tin*  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California, 

Sidney  V.  Smith  and  Vincent  Neale,  for  plaintiff  in  error, 

S.  C.  Denson,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  the  plaintiff 
in  an  action  in  the  circuit  court,  brought  against  the  executors  of 
the  last  will  and  testament  of  Edgar  Mills,  deceased,  to  recover 
damages  for  the  breach  of  a contract  of  conveyance  of  real  estate. 
It  was  alleged  in  the  complaint,  in  substance,  that  on  October  7, 
1891,  the  plaintiff  entered  into  and  signed  written  agreements  with 
Edgar  Mills,  whereby  he  agreed  to  sell  and  convey  to  said  Mills,  by 
good  and  sufficient  deed,  free  of  all  incumbrance,  and  the  said  Mills 
agreed  to  buy  from  liim,  a certain  lot  of  land  situated  on  Market 
street,  in  the  city  of  San  Francisco,  and  that  said  Mills  agreed  to 
pay  plaintiff  therefor  $120,000  in  cash,  and,  in  addition,  to  convey 
to  him  in  fee,  free  from  all  incumbrance,  certain  tracts  of  land  sit- 
uate in  Colusa  and  Tehama  counties.  Cal.,  aggregating  8,421  acres 
of  land,  all  of  which  properties  are  described  in  the  complaint; 
that  said  lot  of  land  in  San  Francisco  was  worth  to  the  plaintiff, 
on  October  7,  1891,  and  thereafter  up  to  the  date  of  breach  of  the 
contract,  $165,000,  and  that  said  8,421  acres  of  land  were  at  the 
same  time  worth. $173,400;  that  the  plaintiff  was  able,  ready,  and 
willing  from  October  7,  1891,  to  and  until  November  18, 1891,  to  sell 
and  convey  to  said  Mills  the  said  Market  street  lot,  with  a good  and 
perfect  title,  but  that  on  said  November  18,  1891,  Mills  refused  t<» 
buy  the  same,  or  to  accept  a conveyance  thereof,  and  refused  to 
carry  out  his  agreement,  for  the  reason  that  the  title  to  said  lot  was 
imperfect;  that,  by  reason  of  such  refusal,  plaintiff  suffered  damages 
in  the  sum  of  $128,400.  The  defendants  answered,  denying  that  the 
plaintiff  was  able  or  ready  or  willing  to  sell  or  convey  to  said  Ed* 
gar  Mills  said  Market  street  lot  by  good  or  sufficient  deed,  and  de- 
nying that  said  Mills,  on  November  18.  1891,  refused  to  carry  out  his 
part  of  said  alleged  contract,  and  alleging  that  the  plaintiff  never 
at  any  time  had  any  right,  title,  or  interest  in  the  said  Market 
street  lot,  and  at  no  time  had  any  right  or  power  to  sell  or  convey 
the  same,  or  to  make  a contract  to  do  so.  They  further  alleged  that 
the  title  to  said  Market  street  lot,  at  the  time  of  said  agreements, 
was  vested  in  Joseph  A.  Donohoe,  except  an  estate  in  fee,  after  the 
termination  of  an  estate  for  the  life  of  one  Mary  Penniman,  in  an 
undivided  one-twelfth  of  said  lot,  and  that  the  said  estate  in  said 
undivided  one-twelfth  was  owned  bv  one  Robert  Penniman  and  Wal- 
ter  Penniman;  and  they  allege  that  upon  an  investigation  of  tin* 
title  to  the  said  property,  and  the  disclosure  of  its  condition  as 
aforesaid,  it  was  agreed  and  conceded  by  all  parties  any  way  inter- 
ested in  the  said  contract  that  the  title  to  the  said  lot  was  not  good, 
and  could  not  be  granted  or  conveyed  to  the  said  Edgar  Mills. 
Thereupon,  on  October  27,  1891,  the  contract  of  sale  and  purchase 
was  abandoned  and  rescinded,  by  the  consent  of  all  the  parties 
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th(*rct(>.  A jury  trial  was  waived,  and.  by  stipulation  of  the  parties,, 
the  cause  was  tried  before  the  court. 

Th(*  findiiif^s  of  the  court,  so  far  as  they  are  necessary  to  be  con- 
sidered on  the  writ  of  error,  are,  in  subslance,  as  follows: 

On  September  IG,  1801,  Edf^ar  Mills  wrote  to  the  plaintiff  the  fol- 
lowing;: proposition: 

“Provided,  you  take  tlie  followiiip  de.*«crlbe<l  property,  situate  in  Tehama 
and  ('olusa  counties,  as  payment  up  to  one  hundre<t  and  tlfteen  thoiu«ind 
($11."»,000).  I lierehy  make  you  an  offer  to  purchase  the  lot  situate  on  the 
soutli  side  of  Market  strt*et.  In  tliis  city  fdescrihinp  the  same],  at  the  price 
of  two  hundred  and  forty  thousand  dollars  ($240.<XK)),  namely,  in  cjisli  JFrj5,oofi. 
atid  in  laud,  as  above,  ^llo.tMio.  This  offer  to  hold  jrood  for  three  weeks  from 
this  date,  to  enable  you  to  inspect  my  sjiid  lands.  8;iid  lauds  de.scribed  over 
l»ji;;e.  [Then  follows  a description  of  the  lands.]” 

On  October  6,  181)1,  the  plaintitT  executed  tind  dtdivered  to  the  said 
Kdpir  Mills  a written  acc<*ptance  of  said  otTer.  On  October  7,  1801, 
said  Edjfar  Mills  and  the  phiintitf  executtMl  in  writing?  a modification 
td  the  fore^oinjr  offer  and  acc(*ptance,  wherebv  the  sum  to  be  paid 
in  cash  was  reduced  from  ^1-5,000  to  f 120.000,  leaving  the  total 
consideration  for  the  Market  street  lot  |i2.‘ir).000.  The  title  to  the 
said  Market  street  lot,  at  and  ])rior  to  the  commencement  of  the  ne- 
gotiations, and  after  the  same  were  broken  off,  was  and  remained 
in  Joseph  A.  Donohoe,  Sr.  On  September  4.  1801,  the,  plaintiff 
and  one  J.  II.  Cavanagh  agreed  between  themselves  to  share  equally 
the  commission  payable  on  the  sale  of  said  Market  street  lot;  and 
on  October  7,  1801,  the  plaintiff  acknowledged,  in  writing,  that 
Tavanagh  held  an  equal  interest  with  himself  in  the  contract  with 
.Mills.  On  September  18,  1801,  Cavanagh  made  a written  offer  to 
Joseph  A.  Donohoe  for  the  purchase  of  the  Market  street  lot.  offer- 
ing to  pay  therefor  $100,000  cash.  Said  offer,  in  writing,  w-as  de- 
livered by  Cavanagh  to  one  Joseph  A.  Donohoe,  Jr.,  who  was  the 
son  and  agent  of  Jo.seph  A.  Donohoe,  Sr.  Donohcn^  Jr.,  knew  noth- 
•ing  of  the  resounes  or  responsibility  of  the  said  Cavanagh.  and 
would  not  enter  into  a contract  to  s<*ll  to  him,  but  demanded  to 
know  of  him  the  name  of  the  proposed  purchaser,  and  was  thereupon 
given  the  name  of  Edgar  Mills.  The  said  Donohw*  Jr.,  as  agent  of 
iiis  father,  then  executed  and  delivered  to  Cavanagh  the  following 
jmiMT: 

“San  Francisco.  October  7tb.  ISOl. 

“I  hereby  agree  to  sell  my  lot  82  «/i2  fc('t.  on  south  side  of  Market  street, 
immediately  east  and  adjoining  the  (’entral  Park,  between  7th  and  8th  streets, 
and  running  through  to  Stevenson  street,  in  the  rear,  to  Edgar  Mills,  for  one 
hiindriHl  and  sixty-tive  thousand  dollars.  I*.  S.  gold  coin  (f Ui."i.000i,  i>ayable  on 
delivery  of  deed  after  examination  of  title,  say.  flftwn  days  from  date.  The 
purchaser  to  paj’  half  of  the  taxes  for  the  current  yt‘ar. 

“Jos.  A.  Donohoe.  Sr., 

“Per  J.  A.  Donohoe.  Jr.” 

On  October  8,  18!)1,  said  Edgar  Mills  was  first  informed  that 
the  Mtirket  street  lot  btdonged  to  said  Joseph  A.  Donohoe,  Sr.,  and 
was  at  the  saim*  time  infornu*d  of  the  execution  by  him  of  the  fore- 
going written  offer  upon  his  part  to  sell  the  same  to  him,  the  said 
Edgar  Mills.  The  interest  of  Cavanagh  in  this  instrument  was 
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tlu'ieafrcr  assigned  to  the  plaintiff.  Raid  Eduar  Mills  iievtT  arrept- 
ed  the  propo.sition  contained  in  the  said  document  executed  by  Jo- 
seph A.  Doiiohoe,  Sr.,  under  date  of  October  7,  18J)1;  and  neither 
siiid  Mills,  nor  said  Cavanaph,  nor  said  Oray.  ever  complied  or  of- 
fered to  comply  with  the  terms  of  said  offer.  The  plaintiff  had  no 
rijiht,  title,  or  interest  of,  in,  or  to  the  said  Market  street  lot,  save 
such  as  he  may  have  pained  by  or  throuph  the  several  dm'uments 
above  mentioned;  and  no  contract  existed  between  plaintiff  and 
d«*ft‘ndants’  testator  for  the  purchase  of  said  Market  sti^eet  lot  or 
«)therwise,  except  as  therein  contained.  The  plaintiff  never  paid  or 
offered  to  pay  said  Joseph  A.  Donohoe,  Sr.,  the  purchase  price  de- 
manded by  him  for  said  Market  street  lot,  and  did  not  at  any  time 
have  the  means  or  ability  to  ]»ay  the  purchase  ]»ric(‘  demanded  by 
him  therefor:  and  plaintitf  never  took  any  steps  to  procure  for  the 
said  fMpar  Mills  the  title  to  the  said  Market  street  lot,  other  than 
by  j»rocurinp  the  above-mentioned  written  offer  of  said  Donohoe. 
On  November  23,  181H,  the  said  JosejJi  A.  Donohoe,  Sr.,  executed 
three  several  deeds  of  said  .Market  street  lot, — one  to  Edpar  Mills, 
one  to  J.  H.  Cavauaph,  and  one  to  the  plaintiff,  .\lbert  E.  Gray; 
tendered  the  same  to  the  said  several  prantees,  respe<*tively ; and 
demanded  from  each  of  tlu*in  the  payment  of  sjiid  sum  of  fl(ir),000  in 
pold  coin,  and  one-half  the  current  year's  taxt*s.  Each  of  said  pran- 
tees refused  to  accept  the  said  deed  or  to  pay  the  said  purchase 
price  demanded,  ADer  the  execution  by  the  said  Joseph  A.  Dono- 
hoe of  said  document  of  October  7,  ISlIl,  he  deliverc'd  an  abstract  of 
title  of  said  Market  street  lot  to  his  attorneys,  who,  after  an  exam- 
ination thereof,  wrote  on  October  23,  18!)1,  callinp  the  attention 
of  Edpar  Mills  to  certain  defects  which  they  found  in  the  title  and 
the  method  of  correctinp  the  same.  Subsequently,  and  before  No- 
vember 18,  1891,  the  attorneys  rejected  the  title  to  said  lot,  and  re- 
ported to  said  Mills  that  the  title  was  fatally  defective.  There- 
iij.‘on  the  attorneys  of  said  Mills  reported  to  the  plaintiff,  statinp 
that  they  had  repoided  to  their  client  a fatal  defect  in  the  title,  in 
cons<*4juence  of  which  said  Mills  had  decided  not  to  assume  the  pur- 
chase, and  had  given  notice  to  Donohoe,  Sr.,  to  that  elfect;  where- 
upon plaintiff  expressed  his  surprise,  and  said  he  would  see  .Mr. 
Doncdioe,  Sr.,  about  the  matter.  The  said  title  w'as  not  in  reality 
defective,  and  the  said  Donohoe  had  a pood,  marketable,  sufficient, 
and  clear  title,  deducible  of  record,  to  said  ^larket  street  lot,  al- 
thouph,  at  the  time  when  the  said  Mills  obj(*cted  to  such  title,  said 
Donohoe  and  his  attorneys  concealed  that  the  objections  then*to 
made  bv  the  attornevs  for  said  Mills  were  valid,  and  that  said  title 
- was  in  fact  defective.  The  plaintiff  herein  has  not  suffered  loss  or 
damape  through  or  by  anv  act  or  omissi(»n  of  tin*  said  Edpar  Mills, 
as  alleged  in  the  complaint.  It  is  not  true  that  on  October  27,  1891, 
or  at  any  other  time,  the  contract  of  sale  and  purchase  made  between 
plaintiff  and  the  said  Edpar  Mills  was  abandoned  or  rescinded  by 
the  consent  of  all  tin*  parties  thereto. 

The  conclusions  of  law  deduced  by  the  court  from  the  findings  are 
that  said  plaintiff  was  never  at  any  time  able  or  n‘ady  to  convey,  or 
cause  to  be  conveyed,  to  the  said  Edpar  .Mills,  the  siiid  Market  street  lot 
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according  to  the  terms  of  the  contract  st*t  out  in  the  complaint,  and 
that  the  plaintill  has  suffered  no  damage:  whereupon  judgment  was 
rendered  for  the  defendants  for  costs.  7(>  Fed.  525. 

In  the  bill  of  exceptions  it  is  stated  that  there  was  no  evidence  what- 
ever that  plaintiff  had  any  ffnancial  ability,  or  that  it  would  have  been 
possible  for  him  to  have  raised  an  amount  sufficient  to  pay  the  price 
a.sked  by  Donohoe  for  the  Market  street  lot,  or  that  he  had  comi)lete<l 
any  arrangement  to  procure  a loan  for  any  amount  whatever  upon  th<* 
lands  which,  under  the  contract  alleged  in  the  complaint,  Mills  was  to 
convey  to  him  in  exchange  for  the  .Market  street  lot.  Ui>un  the  writ 
of  error  in  this  court  it  is  urged  that  the  circuit  court  ruled  erreneously 
upon  the  law  of  the  case  in  holding  that  tlu‘  plaintiff  could  not  recover, 
for  the  reason  that  he  failed  to  ju*ove  that  he  had  the  ‘‘ind(*peiideni 
ability”  to  perform  the  contract,  by  showing  that  he  had  the  nteans 
to  pun  hase  the  Market  street  lot  from  Donohoe,  apart  from  any  bene 
tit  to  l)e  derived  through  the  cash  and  the  laud  which  were  to  come 
from  Mills  in  exchange  therefor.  If  we  concede  that  that  niling  was 
error,  it  does  not  follow  that  the  judgment  of  the  circuit  court  must  be 
revers(*d.  It  becomes  om*  duty  to  considtn*  the  whole  of  the  findings, 
and  to  det«*rmine  whether,  upon  a proper  view  of  the  law  applicable 
thereto,  the  judgment  is  sustainable.  The  findings,  in  britff.  are  that 
the  ])laintiff  and  ^lills  had  entered  into  a valid  contract,  whereby  the 
former  was  to  convey  land  estimated  in  the  contract  at  ^225.000,  in  ex- 
chjinge  for  lands  of  the  latter,  estimated  at  ^115.000,  and  ^120,000  in 
cash.  The  land  which  the  plaintiff'  was  to  convey  did  not  belong  to 
him,  and  he  had  not  then,  nor  did  he  afterwards  acquire,  any  estate 
or  interest  therein.  He  had  received  a written  offer  fi*om  the  owner 
of  the  property  to  sell  it  foi'  $lfi5,000  cash  and  one-half  the  taxes  of 
the  current  year.  The  olV(‘r  was  never  accepted.  It  was  without 
consideration.  It  was  a bare  offer  to  sell,  and  could  have  been 
rescinded  at  any  time.  In  fact,  the  offer  has  no  bearing  upon  the 
decision  of  this  case.  It  left  the  ]iroperty  in  the  same  relation  to  the 
contract  in  which  it  would  have  sttmd  had  there  been  no  such  instru- 
ment. When  Mills  withdrew  from  the  contract,  he  had  discovennl 
that  the  title  to  the  land  he  was  to  purchase  was  not  in  the  plaintiff, 
but  was  in  Donohoe.  It  is  true  that  he  did  not  place  his  refusal  to 
perform  upon  that  ground,  but  on  the  ground  that  the  title  in  Donohen* 
was  found  to  be  defective;  but  that  fact  is  immaterial  so  far  as  this 
case  is  concerned.  The  case  presented  for  our  consideration,  there- 
fore, is  one  in  which  the  plaintiff  made  a contract  to  sell  real  estate  of 
which  he  was  not  the  owner,  and  in  which  he  had  no  right,  title,  nor 
interest,  nor  the  ability  to  compel,  by  the  law  or  otherwise,  a convey- 
ance from  the  owner. 

It  is  contended  by  the  plaintiff  in  error  that  the  refusal  of  Mills  to 
bo  bound  by  his  contract,  b<*fore  the  tiim*  for  its  completion  had  ar- 
rived, excuses  the  plaintiff  from  showing  or  proving  that  he  had  the 
ability  to  perform  the  contract  ujion  his  part.  It  is  true  that  where 
the  vendor  of  property,  btffore  the  arrival  of  the  time  for  the  compli^ 
tion  of  his  contract  of  sale  or  conveyance,  disables  himself  from  ner- 
fomiing  by  disposing  of  the  properly  to  another,  the  purchascT  may  at 
once  bring  his  action,  and  he  need  not  aver  or  prove  tender  of  the  pur- 
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chase  money  upon  his  part,  nor  his  ability  to  carry  out  the  contract; 
and,  where  either  party  to  a contract  pves  notice  to  the  other  that  he 
will  not  comply  with  its  terms,  the  other  is  excused  from  averring  or 
proving  a tender  of  perfonnnnce.  But,  in  any  case  of  action  upon  a 
I'ontract,  the  elements  of  the  plaintiffs  damage  must  be  certain,  and 
the  facts  must  exist  from  w hich  it  may  be  deduced  that  ho  has  suffered 
loss.  One  who  makes  a contract  to  sell  property  of  which  he  has  no 
title,  nor  the  (*ertain  means  of  procuring  title,  presents  no  facts  upon 
which  damage  to  him  may  be  predicated  if  the  purchaser  withdraws 
from  the  contract.  The  pleadings  and  the  finding  in  this  case  leave 
it  uncertain  whether  the  plaintiff  could  ever  have  acquired  title  to 
the  Market  street  lot.  So  far  as  the  performance  of  his  contract 
was  concerned,  he  w'as  in  no  better  attitude  than  one  who  has  dis- 
abled himself  from  carrying  out  a contract  of  sale  by  selling  the 
property  to  another. 

In  Bigler  v.  Morgan.  77  N.  Y.  312,  the  court  said: 

“However  positively  a vendee  niny  have  refu.sed  to  perform  his  contract,  and 
liowever  Insutflelent  tlie  reason  .'issljmed  for  his  refusal,  he  cannot  be  subjected 
to  d.imapes  without  sliowlntr  that  he  would  have  received  what  he  contracted 
for  had  he  i)erforined.’’—cilin#!  Heron  v.  Hoflfner.  3 Rawle.  303,  400;  Bank  of 
Columbia  v.  Hajrner,  1 Pet.  404;  Traver  v.  Halsted.  23  Wend*  00. 

In  Eddy  v.  Davis,  IIG  N.  Y.  247,  251,  22  N.  E.  362,  363,  the  court 
said; 

“The  fornml  requisite  of  a tender  may  be  walvetl.  but,  to  establish  a waiver, 
there  mu.st  be  an  exhtinu  ca parity  to  perform.  Here  there  was  no  existing 
capacity,  as,  having  sold  all  the  adjacent  lands,  plaintiffs  could  not  perform 
their  covenant  to  keep  open  a right  of  way  back  of  defendant’s  store.” 

In  Townshend  v.  Goodfcllow,  40  Minn.  312,  41  N.  W.  1056,  the 
court  said: 

“And  one  who  speetdates  upon  that  of  which  he  has  no  control  or  the  means 
of  acquiring  it  is  not  ti  iMJiia  fide  contractor.  But  the  general  rule  is  that, 
where  a contract  Is  entered  into  in  good  faith,  It  Is  not  necessarj’  that  the  ven- 
dor be  actually  in  the  situation  to  perform  It  at  the  time  it  is  entered  into,  pro- 
vided he  be  able  at  the  proper  time  to  place  himself  in  that  situation.” 

In  Burks  v.  Davies,  85  Cal.  110,  24  Pac.  613,  the  court  cited  with 
approval  the  rule  of  the  English  courts  that: 

“Where  a person  takes  upon  himself  to  contract  for  the  sale  of  an  estate,  and 
is  not  absolute  owner  of  it,  nor  Is  it  in  his  power,  by  the  ordinary  course  of 
law  or  equity,  to  make  himself  so,  though  the  owner  offer  to  make  the  seller  a 
title,  yet  equity  will  not  force  the  buyer  to  take;  for  any  seller  ought  to  be  a 
Istrni  fide  contractor,  and  It  would  lead  to  infinite  mischief  If  an  owner  were 
permitted  to  speculate  ujmn  the  sale  of  another’s  estate.  Teudring  v.  London,. 
2 Eq.  Oas.  Abr.  680.” 

Of  similar  import  are  rarj>euter  v.  Holcomb,  105  Mass.  285; 
Lawrence  v.  Miller,  86  X.  V.  131;  Nelson  v.  Elevating  Co.,  55  N.  Y. 
480. 

None  of  the  cases  cited  by  the  plaintiff  in  error  sustain  the  doc- 
trine which  he  contends  for.  Among  others  is  cited  the  case  of 
North’s  Adm'r  v.  Pepper,  21  Wend.  636.  where  it  was  hold,  that  if  a 
purchaser  of  property  gives  notice  to  the  vendor  that  he  has  aban- 
doned the  contract,  and  will  not  accept  a conveyance,  it  is  sufficient 
to  support  an  action  of  covenant  by  the  vendor  to  allege  the  fact 
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that  he  has  received  such  notice,  and  it  is  not  necessary  that  he 
aver  a tender  of  the  deed  or  r(*adiiiess  to  |>erforni,  nor  that  he  liad 
title  to  the  premises  which  he  had  a^j^'ced  to  convey.  Hut  the  court 
in  that  case  expressly  recognized  the  principle  that,  if  the  vendor 
had  not  the  title  nor  such  contractual  relation  thereto  as  to  render 
it  certain  that  he  could  procure  the  same,  he  had  no  ground  upon 
which  to  recover  damages,  and  held  that,  in  the  case  of  notice  of 
refusal  to  perform  the  contract  upon  the  part  of  the  purchaser,  it 
would  be  a suflBcient  defense  to  an  action  by  the  vendor  to  plead  that 
the  latter  had  no  title.  The  case  at  bar  comes  directly  i^itbin  the 
principle  declared  in  that  case.  It  is  alleged  in  the  answer  in  the 
record  in  this  case  that  the  plaintiff  had  no  title  to  the  Market  street 
lot,  and  that  allegation  is  affirmatively  sustained  by  the  findings. 
Judgment  will  be  affirmed,  with  costs  to  the  defendants  in  error. 


(83  Fed.  Hm.) 

McDonnell  v.  burns  et  ai. 

(Circuit  Court  of  .\ppeals.  Eighth  Circuit.  December  13.  1897.) 


No.  81)4. 

1.  Promissory  Note— Effect  of  Indorsement  and  Transfer  by  Coli.ectino 
Bank. 

The  Indorsement  of  a note  without  recourse,  after  maturity,  by  a bank 
to  whom  It  was  sent  for  collection,  to  one  paying  full  value  therefor,  but 
who  prior  to  said  transfer  was  a stninger  thereto.  Is  not  a pnj'ineut  of  the 
debt,  but  Is  a valid  transfer  of  the  note  with  Its  security. 

Same— Priority  of  Payment. 

When  several  notes,  falling  due  at  different  times,  are  secured  by  a 
chattel  mortgage,  the  note  first  maturing  Is  entitled  to  priority  of  payment 
out  of  the  mortgaged  estate.  ‘ 

$.  Fixtures — Cii.attei.  Mortoaoe  on  Machinery. 

A chattel  mortgage  covering  machinery  afterwards  placed  In  a mill  Is 
prior  to  a deed  of  trust  executed  after  the  mortgage,  and  convej'lng  the 
mill  property,  when  the  grantor,  who  was  also  the  mortgagor.  treatt*tl 
such  machinery  as  personally,  and  the  trust  «leed  recites  that  it  Is  sub 
ject  to  the  mortgage. 

Appeal  from  the  Circuit  Court  of  the  I'liited  Stjites  for  the  West- 
ern District  of  Missouri. 

(’harles  A.  Hishop,  (Cromwell  Howen,  and  H.  K,  White,  for  api>id- 
lant. 

W.  R Hall  and  Vinton  Hike,  for  appellees. 

Hefore  SAXHOUN  and  THAYER,  Circuit  Judges. 

I*ER  CURIAM.  This  is  an  appeal  from  a decree  of  the  circuit 
court  for  the  foreclosure  of  a chattel  mortgage  and  a sale  of  the  mort- 
gaged properly.  Ui>on  an  examination  of  the  evidence  in  the  rec- 
ord, and  the  (piestioiis  of  law  presented  thert‘by,  we  art*  eonvinct*d 
that  the  statement  of  facts  made  by  the  court  below  is  correct,  that 
its  decree  is  right,  and  that  the  reasons  for  the  decision  it  n'lidertnl 
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iire  as  clearly  and  forcibly  expre.«sed  in  its  o})inion  as  we  could  state 
them.  The  statement  and  opinion  of  the  circuit  court  are  uccoid- 
ingly  adopted  by  this  court.  They  are  as  follows: 

“Statement  of  the  Case. 

‘This  controversy  prows  out  of  the  following  state  of  facts:  On  the  lUth 

<lay  of  April.  1801.  S.  J.  Kurils  & Co.,  a firm  name  composed  of  S.  .1.  Kunis 
alone,  liought  a lot  of  luachlnerj’  from  the  Des  Moines  Manufacturing  & Sup- 
ply (’ompany  of  Iowa  for  use  In  a mill  at  St.  Joseph,  Mo.,  at  and  for  the  sum 
of  $10.0<K).  for  which  he  executed  to  said  Des  Moines  Company  hfs  three 
several  promissory’  notes,  for  each,  payable  in  8.  1(1,  and  24  months, 

resp«‘ctlvely.  after  date,  with  interest  at  8 per  cent,  per  annum,  at  the  National 
Bjink  of  St.  .Joseph,  >Io.  To  secure  such  notes  he  executetl  a chattel  mort- 
pape  to  said  Des  Moines  Coinimny  on  said  machinery’,  etc,,  in  said  mill  bulld- 
Inp.  Before  the  maturity  of  either  of  said  notes  the  Des  Moines  Company,  by 
Indorsement  in  blank,  transferred  said  notes  to  the  complainant.  McDonneli. 
Some  time  after  the  execution  of  said  mortgage  said  Burns  executed  a sei’oud 
mortgage  to  Jefferson  Hosea.  trustee,  for  the  benoflt  of  the  defendant  the  .\yr 
Ijiwn  Company*,  which  last-nnmefl  deed  of  trust  covered  the  real  estate  and 
building  as  well  as  the  machinery  therein.  Upon  the  maturity  of  the  first  of 
said  notes  the  complainant  filaced  the  same  in  the  hands  of  the  People’s  Sav- 
ings Bank  of  Des  Moines,  Iowa,  for  collection,  which  was  sent  by  sal<l  last- 
Daine<l  bank  for  collection  to  the  Saxton  National  Bank  of  St,  Joseph.  Mo. 
It  presented  the  note  for  payment  to  the  maker,  but  it  was  not  paid  by  tin* 
maker.  Shortly  thereafter  a representative  of  the  National  Bank  of  St.  Jo.seph 
appeared  at  the  Saxton  Bank,  and  offereil  to  take  up  said  note  on  behalf  of 
the  said  Ayr  I.awn  Oomimny  on  condition  that  the  Saxton  Bank  would  trans- 
fer to  the  Ayr  Ijiwn  Company  said  note  by  Indorsement,  without  recourse, 
which  the  latter  bank  at  first  hesitated  to  do:  but,  the  said  representative  of 
the  National  Bank  of  St.  Joseph  declining  to  take  the  note  on  any  other  con- 
dition. the  cnsliler  of  the  Saxton  Bank,  after  consultation  witli  its  president, 
atrepted  the  money,  and  indorsed  the  note,  as  cashier  for  said  bank,  without 
HHonrse.  The  money  thus  paid  was  furnished  by*  the  Ayr  Dawn  Company, 
and  the  purchase  was  made  by  it  on  its  own  account,  and  the  note  taken  by* 
it  as  security.  The  money  was  thereupon  transferred  by  the  Saxton  Bank 
to  the  Des  Moines  Bank,  and  by  the  latter  paid  ov«>r  to  the  complainant.  .\t 
or  alK>ut  the  time  of  the  maturity  of  the  remaining  notes  in  the  hands  of  the 
complainant  he  visited  St.  Jose|)Ii  for  the  i>uri)ose  of  seeing  almiit  the  collec- 
tion thereof,  when  he  learned  for  the  first  time  of  the  facts  and  clrcumstanc»*s 
under  which  the  money  was  obtainetl  for  tlie  first  note,  and  the  fact  of  tlie 
transfer  by  the  Saxton  Bank  to  the  Ayr  Lawn  Company:  the  complainant 
hitherto  l»eliig  under  the  impression  that  the  note  had  l)e4*n  paitl  by  tlie 
maker.  Kurus.  Burns  having  failed  to  pay  saiil  notes  after  tlieir  maturity, 
the  (‘ranplainnnt.  McDonnell,  has  lirouglit  this  bill  in  equity  for  tlie  collecilon 
of  the  two  notes  yet  owned  by  him.  and  fr»r  a foreclosure  of  salil  mortgage, 
and  sale  of  the  property*  to  enforce  tiie  payment  ther<*of.  I’rior  to  tills  suit 
the  Ayr  I.4iwn  Company  liad  foreelescd  tiie  deed  of  trust  aforesaid  given  to 
it  by  said  Burns,  and  at  the  .sale  iliereiinder  the  resiiondent  known  as  the 
‘Bums  Estate*  liecanie  the  purcliasiT  of  the  property  desia’llied  in  said  deed  of 
trust,  and  ris-elved  the  tnistee’s  dce<l  tli<*refor.  The  bill  claims  that  tlie  first 
note  in  question  was  in  fact,  so  far  as  the  complainant  Is  concerned,  jiaiil  off. 
and  that  the  mortgaged  property  l.s  discharged  from  the  lien  therefor.  Tlie 
ilefendant  the  Ayr  Lawn  Company,  on  the  other  hand,  claims  that  it  became 
the  purchaser  and  owner  of  said  first-named  note,  and  that  the  same  is  a lien 
on  said  property  secured  by  tlie  first-nanietl  chattel  mortgage,  and  prays  for 
recognition  and  enforcement  thereof  against  said  propei*ty.  and  that  tlie  same 
l*e  paid  first  out  of  tlie  procwds  of  the  sale  under  such  foreidosure.  'I’lie  de- 
fendant Burns  estate  sets  up  in  its  answer  tlie  facts  aforesaiii  resjaHting  its 
purchase  under  the  second  d(*ed  of  trust,  and  claims  that  tin*  machinery,  etc., 
described  in  tlie  first  cliatlel  mortgage,  was  of  the  nature  (*f  piM'iiianent  fix- 
tures. appurtenant  to  the  building,  the  title  to  which  passed  under  the  deed 
of  trust  umler  whlidi  it  claims. 
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“Opinion. 

“PHILIPS,  .T.  I do  not  think  this  case  turns  upon  the  question,  as  sug- 
gested by  the  learned  counsel  for  coniplninant,  whether  or  not  an  agent  to 
whom  a note  Is  sent  for  collection  has  authority  to  negotiate  and  transfer  it 
so  as  to  pass  the  title  thereto  as  against  the  owner,  the  transferee  knowing 
at  the  time  the  character  in  which  the  agent  held  It,  nor  whether  the  agent 
on  such  unauthorized  transfer  could  escape  his  liability  to  account  therefor  to 
the  owner,  either  for  the  proceeds  or  as  for  the  conversion.  It  may  be  con- 
ceded that  such  an  agent  Is  without  authority,  as  against  the  principal,  to 
transfer  the  title  to  a third  party.  Bank  v.  Davis.  14  N.  ,T.  Eq.  28G;  Meade 
V.  Brothers,  28  Wis.  080;  Rowland  v.  Slate,  58  Pa.  St.  146;  Goodfellow  v. 
Landis.  36  Mo.  168;  Smith  v.  Johnson,  71  Mo.  382;  Quigley  v.  Bank,  80  Mo. 
280.  But  the  question  presented,  under  the  facts  of  this  case.  Is  whether  or 
not  a promissory  note  secured  by  a mortgage,  and  indorsed  in  blank  by  the 
payee,  and  sent  to  a bank  for  collection,  which  bank  accepts  the  money  thereon 
from  a third  party  to  whom  It  indorsed  the  note,  without  recourse,  such  third 
party  furnishing  his  own  money  and  taking  the  note  as  security  therefor,  is 
tJa  reby  extinguished  as  a lien  on  the  mortgaged  property.  The  evidence  does 
not  sustain  the  broad  statement  of  complainant’s  counsel.  In  their  brief,  that, 
when  tile  cashier  of  the  collecting  bank  indorsed  and  delivered  the  note  to 
tlie  agent  of  the  Ayr  Lawn  Company,  he  advised  him  of  the  lack  of  authority 
of  the  collecting  bank  to  so  transfer  the  note,  or  that  he  did  so  at  the  pur- 
chaser’s risk,  or  the  like.  The  substance  of  the  evidence  on  this  point  is 
given  by  McAlister,  the  cashier  of  the  Saxton  Bank,  as  follows:  A representa- 

tive of  the  National  Bank  of  St.  Joseph  called  to  take  up  the  note,  requesting 
that  It  be  not  canceled;  that  it  be  transferred  without  being  canceled,  *We 
at  first  refused  to  accept  payment  that  way.  and  my  recollection  Is  that  the 
assistant  cashier  of  the  National  Bank  of  St.  Joseph,  Mr.  Enright,  insisted 
that  we  take  the  money  that  way;  that  was  the  only  way  he  would  pay  it. 
After  consulting  with  our  president,  we  accepted  payment,  and  transferred 
tlie  note  without  recourse.’  "When  the  holder  of  the  note  was  informed  by 
Enright,  who  was  acting  for  the  Ayr  Lawn  Company,  that  he  wanted  the 
note  indorsed,  and  would  not  take  it  in  any  other  way,  to  which  the  collect- 
ing bank  consented,  it  was  evidence  clearly  Indicating  that  the  transaction 
was  not  designed  to  liquidate  the  debt,  but  rather  a purpose  to  hold  as  a secu- 
rity for  the  money  thus  advanced.  The  note  bore  the  indorsement  in  blank 
of  the  original  payee  and  of  the  complainant,  McDonnell;  and,  although  Mc- 
Alister held  It  for  collection  through  his  bank,  that  was  not  sufficient,  as 
matter  of  law,  to  advise  the  purchaser  that  the  Saxton  Bank  would  not  accept 
the  money  save  in  extinguishment  of  the  debt.  The  note  did  not  lose  its 
character  as  negotiable  paper  by  being  past  due.  By  the  very  act  of  indorse- 
ment the  holder  warrants  that  the  note  is  genuine,  and  is  precisely  what  it 
purports  to  be  on  its  face.— a valid,  living  debt.  1 Daniel,  Neg.  Inst.  par.  607, 
p.  700;  Bank  v.  Smiley,  27  Me.  225;  Clialllss  v.  McCrum.  22  Kan.  121;  Ix>- 
mnx  V.  Picot,  2 Rand.  (Va.)  200.  The  law  of  this  case.  In  my  opinion,  is  settled 
l>y  the  discussion  in  Dodge  v.  Trust  Co.,  93  U.  S.  379.  It  matters  not  that 
that  was  a case  between  the  holder  of  the  note,  who  had  taken  it  by  purchase 
from  the  collecting  bank,  and  the  maker  of  the  note.  The  court  expressly 
said:  ‘By  law  a collecting  bank  is  Ute  agent  of  the  holder  of  the  note,  and 

in  no  sense  the  agent  of  tlte  maker.’  The  court  further  observes  that  there 
would  be  no  impropriety  in  and  no  objection  to  ‘a  transfer  to  a third  person 
paying  the  money  instead  of  a technieal  payment  and  discharge  of  the  note. 
It  is  to  be  observed,  also,  that  payment  technically  can  only  be  made  by  a 
party  to  a bill,  or  l)v  a stranger  supra  protest.  Such  parties  may  either  pay 
in  satisfaction  of  the  note,  or  pay  and  hold  as  by  transfer,  leaving  it  an  exist- 
ing security.  It  can  therefore  make  no  difference  to  the  holder  whether, 
w lien  tak«*u  by  a stranger,  it  is  taken  and  held  as  upon  a transfer  or  in  satis- 
faction of  the  instrument.  The  negotiability  of  a bill  or  note  remains  after 
maturity,  as  before,  subject  to  tlie  equities  between  the  parties.’  The  court, 
after  adverting  to  the  rule  of  law  that  an  agent  to  whom  a note  is  sent  for 
collection  cannot  transfer  or  pledge  the  same  either  in  payment  of  his  own 
d<  bt  or  for  bis  own  benefit,  and  that  such  transferee  with  knowledge,  or  after 
maturity,  acciuires  no  title  as  against  the  true  owner,  yet,  in  respect  of  a third 
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party  \rho  takes  the  note  from  the  colleetlnp  agent,  the  conrt  distinctly  says 
that  ‘where  the  intention  to  continue  the  existence  of  the  note,  and  not  to  can- 
cel it  by  payment,  is  made  evident,  when  the  money  is  paid  to  the  coliecting 
agent  appointed  to  receive,  and  the  owner  of  the  note  receives  the  money  due 
to  him.  the  authorities  sustain  the  transaction  as  a purchase.’  In  such  cases 
the  question  is  simply  one  of  intention.  If  the  party  who  furnlshecj  the  money 
intends  thereby  not  to  satisfy  the  debt,  but  to  acquire  the  purchase  for  him- 
self, and  it  is  transferred  to  him.  the  debt  is  continued,  and  Inures  to  the 
benefit  of  such  purchaser.  Tills  proposition  Is  broadly  asserted  and  main- 
tained by  the  supreme  court  throughout  the  opinion,  and  by  the  citation  of 
numerous  authorities.  This,  too,  is  the  doctrine  of  the  supreme  court  of  this 
state.  Swope  v.  Lctfingwell.  72  Mo.  348.  See,  also,  the  following  cases: 
Baniey  v.  Clark,  4<>  N.  H.  514;  Wllcoxon  v.  Logan.  91  N.  C,  449;  Ramsey 
V,  Daniels.  1 Mackey,  16;  Rand  v.  Barrett,  66  Iowa.  7.36,  24  N.  W.  530;  Hor- 
ton T.  Manning.  37  Tex.  23;  Brice’s  Appeal.  95  Pa.  St.  150.  What  right  has 
the  complainant,  as  against  the  party  thus  taking  the  note,  to  complain  of  the 
transaction?  He  got  the  defendant’s  money,  and  not  that  of  his  debtor.  He 
has  not  returned  the  money  nor  offered  to  do  so.  True  it  is  that  he  may  not 
have  the  same  amount  of  security  for  the  payment  of  the  two  remaining  notes 
in  hLs  hands  had  the  first  note  in  fact  l>een  paid  and  discharged  by  the  debtor. 
But  he  has  not  been  prejudiced  or  Injured  nor  misled  by  any  act  of  the  Ayr 
Tjiwn  Company.  He  has  the  same  security  for  the  debt  to-day  that  he  had 
w’hen  the  Ayr  Lawn  Company  purchased  the  first  note.  By  his  own  act  in 
placing  the  note,  with  the  blank  indorsement  of  the  pa.vee.  in  the  hands  of 
the  bank,  without  more,  he  invited  the  public  to  take  it  without  knowledge 
of  any  restrictions  on  the  power  of  the  bank  to  transfer  It.  It  does  seem  to 
me  that  in  such  conjuncture  the  equities  are  all  in  favor  of  the  Ayr  Lawn 
Company.  If  the  complainant  has  any  grievance  to  complain  of  in  that  trans- 
action, it  should  rather  be  of  the  collecting  bank.  who.  It  seems  from  the  evi- 
dence In  the  case,  did  not  advise  the  hank  at  Des  Moines,  in  transmitting  the 
money,  of  the  circumstances  under  which  it  was  collected,  nor  of  the  fact  of 
the  transfer  of  the  note  to  the  Ayr  T^awn  Company.  Had  complainant  been 
so  advised  at  the  time,  and  he  had  been  dissatl.sfied  with  the  arrangement, 
certainly  he  could  not  have  complained  thereof,  as  against  the  Ayr  Lawn 
Company,  without  first  returning  the  money,  nor  can  he  now  hold  onto  the 
fruits  of  his  agent’s  transaction  while  complaining  of  his  departure  from  in- 
structions. 

“The  other  question  raised  between  the  complainant  and  the  Ayr  Lawn 
Company  is  whether  the  three  notes  on  a foreclosure  sale  of  the  mortgage 
property  shall  be  paid  pro  rata  out  of  the  proceeds  or  whether  the  note  of  the 
Ayr  Lawn  Company  shall  have  priority.  Cnder  the  rule  of  this  state  where 
the  mortgage  was  given  and  the  property  is  situated,  the  note  first  maturing 
must  be  first  paid  out  of  the  proceeds  of  the  foreclosure  sale.  New  York  Se- 
curity & Trust  Co.  V.  Lombard  Tnv.  Co..  65  Fed.  271,  loc.  clt. 

“The  remaining  question  for  decision  is  w’hether  the  respondent  Burns  estate, 
under  the  junior  deed  of  trust.  nc(]uired  the  title  to  the  mortgaged  property 
freed  from  the  asserted  Hen  under  the  first  mortgage.  The  contention  of  the 
Bums  estate  is  that  the  property  in  question  was  an  appurtenant  so  affixed 
to  the  freehold  that  it  passed  by  the  deed  of  tnist  conveying  the  latter.  Tins 
position  is  not  maintainable.  In  the  first  place,  at  the  time  of  executing  the 
mortgages  in  suit,  the  mortgagor  recognized  and  treated  the  property  as  per- 
sonalty. and  severable  from  the  building.  He  would  therefore  he  estopped  from 
asserting  the  contrary.  The  deed  of  trust  under  which  the  Burns  estate  claims 
title  recites  on  its  face  that  ‘part  of  which  machinery  is  subject  to  a deed  of 
trust  or  chattel  mortgage  heretofore  made,’  The  grantee  under  such  a mort- 
gage takes  cum  onere.  This  should  be  so  especially  in  this  case,  in  view  of 
the  fact  that  the  second  deed  descrn>ed  the  same  property  in  part  as  ‘fixtures, 
machinery,  and  miller’s  outfit.’  Without  entering  into  any  discussion  of  the 
vexed  question  of  the  definitive  line  where  machinery  placed  in  a building 
N'comcs  a permanent  fixture,  and  wdierc  it  retains  its  character  ns  personalty, 
or  without  entering  into  the  distinction  between  the  rights  of  mortgagor 
against  the  mortgagee,  and  those  of  lessor  against  lessee,  it  is  sufficient  to  say 
that  In  a case  like  the  one  at  bar,  where  the  owner  has  given  a lien  upon  the 
28  C.C.A.-12 
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specific  machinery  described  as  being  in  a house,  and  a subsequent  mortgagee 
takes  with  an  affirmation  in  his  grant  of  the  liability  of  the  machinery  to  a 
prior  mortgage,  he  ought  not  to  be  heard  to  deny  the  existence  of  tlie  burden 
on  the  pro^)erty  as  against  the  parties  to  the  first  mortgage.  And  most  cer- 
tainly, where  lie  does  undertake  to  subvert  the  claim  of  the  senior  mortgage 
on  the  ground  that  such  machinery  is  a part  of  the  freehold,  the  burden  should 
rest  upon  him  to  establish  clearly  the  character  of  the  property  claimed  by 
him.  Tile  only  evidence  in  this  case,  outside  of  the  description  in  ilie  deeil 
of  trust  itself,  respecting  the  manner  in  which  this  machinery  was  placed  in 
the  mill.  Is  the  mere  statement  of  Burns  in  his  deposition  that  the  ‘boilers  and 
machinery  were  put  in  like  other  machinery.  The  engine  was  bolted  down, 
and  the  other  machinery  attached  to  the  floor.  They  made  an  oatmeal  mill.’ 
It  would  not  lie  admissible  for  the  court  upon  such  a statement  to  determine 
whether  there  was  permanency  in  this  attachment,  or  whether  It  was  of  such 
a character  as  to  be  separable  from  the  building  without  injury  thereto.  This 
Issue  is  found  for  the  complainant.  Decree  in  accordance  with  the  foregoing 
opinion." 

And  upon  this  opinion  the  decree  below  is  affirmed,  with  costs. 


(S3  Fed.  372.) 

HOFFMAN  V.  McMITLLEN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.  October  4,  1897.) 

No.  334. 

1.  Contracts  against  Public  Poi.icy— Bids  for  Public  Work. 

Agreements  which,  in  their  openition  upon  the  action  of  the  parties,  tend 
to  restrain  their  natural  rivalry  and  competition  in  bidding  for  public  work, 
are  against  public  policy,  and  void.i 

2.  Same. 

.\  mere  honest  and  open  co-operation  between  two  or  more  persona  to  ac- 
complish an  object  which  neitlier  could  gain  if  acting  alone  Is  not  within 
the  rule  against  combinations  to  stifle  competition. 

8.  Same— Suits  Involving  Illegal  Transacitons. 

Wliercver  a party  seeking  to  recover  money  connected  with  illegal  transac- 
tions is  obliged  to  make  out  his  case  by  showing  the  illegal  contract  or 
transaction,  or  through  its  meilium.  or  when  it  appears  that  he  was  privy 
to  it,  then  he  mast  fail;  but  when  ids  title  or  right,  though  remotely  con- 
nected with  that  contract  or  tran.saction,  is  not  dependent  upon  it,  and  he 
can  prove  his  case  without  reference  to  it,  then  he  may  recover. 

4.  Same— Sharing  Profits  op  Illeoal  Contract. 

Where  parties  combine  to  stifle  competition  in  bidding  on  certain  public 
works,  and  the  contract  is  thereupon  secured  by  one  of  them,  a further 
agreement  between  tliein  to  share  the  losses  and  profits  under  It  is  tainted 
with  illegality,  and  is  unenforceable. 

5.  Same— Bids  for  Public  Work. 

The  validity  of  an  agreement  between  rivaLs  for  public  work  does  not 
depend  on  whetlior  the  public  is  actually  injured,  but  on  the  purpose  of  the 
parties. 

6.  Same- Investing  Proceeds  op  Illegal  Contract. 

It  seems  tliat,  if  i>artles  to  an  illegal  and  unenforceable  agreement  con- 
tinue tlieir  partnerehlp  by  Investing  the  proceeds  in  property,  neither  of 
them  could  set  up,  as  against  the  other,  that  the  money  thus  invested  was 


1 As  to  the  validitv  of  contracts  as  affected  by  public  policy,  see  note  to  Ciii- 
cago,  M.  & St.  P.  By.  Co.  v.  Wabash,  St.  L.  & P.  By.  CJo.,  9 C.  C.  A.  OOd.  See, 
also,  note  at  end  of  case. 
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derived  as  profits  from  an  illej^al  transutJoii  In  wliich  the  rights  of  tlie 
public  were  Involved. 

7.  Samk — Artoi  xr  Stated. 

It  seems  that  if  one  of  the  parties  to  an  illegal  and  unenforceable  con- 
tract, who  has  received  profits  under  it,  admits  that  a siK.M-ified  sum  is  due 
to  the  other  party,  the  latter  might  maintain  an  action  upon  an  account 
stated  between  them. 

Appeal  from  tlic*  Circuit  Court  of  the  Unittnl  States  for  the  District 
of  Oregon. 

Dolph,  Mallory  & Simon,  for  appellant. 

Cox,  Cotton,  Teal  & Minor  and  R.  Percy  Wright,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  UAWLEY,  Dis- 
trict J udge. 

HAWLEY,  District  Judge.  This  is  a suit  in  equity  brought  by 
John  McMulleu  (plaintilT)  against  Lee  HotTman  (defendant)  for  an 
accounting  of  the  profits  earned  on  a contract  to  construct  a pipe 
line  by  which  the  city  of  Portland  is  supplied  with  water.  Pending 
the  suit,  Lee  Hoffman  died,  and  the  suit  was  revived  against  Julia 
E.  Hoffman,  executrix  of  the  last  will  and  testament  of  Lee  Hoffman, 
deceased.  The  water  cominittw  representing  the  city  of  Portland  hav- 
ing advertised  for  bids  to  construct  the  line,  the  original  parties  hereto 
entered  into  an  agreement  by  which  the  defendant,  Hoffman,  bid  for 
the  work,  in  the  name  of  Hoffman  & Bates.  The  plaintiff,  McMulleu, 
with  the  knowledge  and  concurrence  of  the  defendant,  nnule  a se]e 
arate  bid  in  the  name  of  the  San  Francisco  Bridge  Company,  a com- 
pany controlled  by  him.  This  bid  was  some  f 40,000  higher  than  the 
bid  of  the  defeudiint.  The  contract  having  been  award(*d  to  the  de- 
f(*ndant.  a written  agreement  of  partnership  was  entered  into  i»y  the 
j)arties  for  the  execution  of  the  contract  to  be  entered  into  by  the 
defendant  with  the  city,  which  agreement  reads  as  follows: 

“This  agreeraont,  made  and  oriterwl  into  by  and  between  Lee  HotTman,  ol 
Portland,  Oregon,  doing  busiiioss  iiiuler  the  name  of  HotTman  & Iliites,  party 
of  the  first  part,  and  John  Mc.Mullen.  of  San  Francisco.  California,  party  of  tin* 
second  part,  witnesseth:  That  whereas,  said  HofiTinan  and  Rates  liave,  with 
the  a.<^Lstance  of  said  McMullen,  at  a recent  bidding  on  the  work  of  mamifac- 
turing  and  laying  steel  pipe  from  Mount  Tabor  to  tlie  head  wurks  of  the  Bull 
Run  water  system  for  Portland,  submitted  the  lowest  bid  for  said  work,  and 
expects  to  enter  into  a contract  with  the  water  committee  of  the  city  of  Port- 
land for  doing  such  w'ork,  the  contract  having  been  awardt'd  to  said  HofTmnn 
and  Bates  on  said  bid:  It  is  now  hereby  agreed  that  said  Hoffman  and  said 
McMullen  sliall  and  will  share  In  said  contract  equally,  each  to  furnish  and  pay 
one-half  of  the  expe-nses  of  executing  the  same,  and  each  to  nnclve  one-luiif 
of  the  profits,  or  hear  and  pay  one-half  of  the  losses,  which  shall  result  there- 
from. And  it  Is  further  hereby  agreed  that,  if  either  of  the  pj>rties  hereto  shall 
get  a contract  for  doing  or  to  do  any  other  part  of  the  work  let  or  to  be  let 
l»y  .said  committt*e  for  bringing  Bull  Run  water  to  Portland,  the  iirottts  and 
los.ses  thereof  shall  in  the  same  manner  be  shared  and  borne  by  said  parties 
equally,  share  and  share  alike.” 

The  contract  awarded  on  defendant’s  bid  w^as  formally  entered  into 
by  the  water  committee,  of  the  one  part,  and  by  the  defendant,  in  the 
name  of  Hoffman  & Bates,  of  the  other.  The  contract  i)roved  a 
profitable  one,  the  profits  thereunder  amoiinting  to  nearly  ^140,001). 
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Hoffman  refused  to  account  to  McMullen  for  anv  part  of  these  profits, 
upon  the  ground  that  the  bids  made  by  them  tended,  under  the  cir- 
cumstances, to  lessen  competition,  and  operated  as  a fraud  upon  the 
city,  and  could  not  be  enforced  in  equity,  and  upon  the  further  ground 
that  McMullen  wholly  failed  to  comply  with  the  contract  between 
the  parties,  and  refused  to  perform  the  conditions  upon  which  the 
defendant’s  agreement,  to  share  the  earnings  of  the  contract  with 
the  plaintiff,  w’as  made. 

The  w’hole  transaction  grows  out  of  the  enterprise  undertaken  by 
the  city  of  Portland  to  conduct  the  water  of  Pull  Kiin  river  some 
miles,  to  the  city.  The  water  was  to  be  (conveyed  through  steel 
pipes,  and  had  to  be  conducted  across  streams  which  required  the 
construction  of  bridges,  and  expensive  and  permanent  works  had  to 
be  erected  at  Bull  Kun  river,  where  the  water  was  diverted  from  the 
river  to  the  pipe.  The  construction  of  this  work  was  placed  by 
the  legislature  in  the  hands  of  a committee  composed  of  15  persons, 
who  managed  the  business  for  the  city.  This  committee  decided  to 
let  this  w^ork  at  a public  letting  to  the  lowest  bidder,  and  to  that  end 
the  work  w^as  divided  into  the  following  general  classes:  (1)  Head 

works;  (2)  bridges;  (3)  WTought-iron  plates;  (4)  steel  conduit  of  head 
w’orks  to  Mt.  TMbor;  (5)  manufacturing  and  laying  wrought-iron  or 
steel  pipes  from  head  works  to  Mt.  Tabor;  ((>)  steel  plates  for  pipe;  (T> 
conduit  from  head  works  to  Mt.  Tabor,  cast  iron;  (8)  cast-iron  pipe  for 
Mt.  Tiibor  City  Park;  (11)  submerged  pipes, — ^and  separate  bids  invited 
for  each.  The  letting  was  the  ordinary  public  letting  upon  sealed  pro- 
posals. Hoffman  and  ^IcMullen  each  undertook  to  secure  contracts  to 
do  this  work,  or  some  portion  of  it,  by  bidding  for  it,  in  response  to  the 
invitation  of  the  w’ater  committee.  Bids  for  each  of  the  following  items 
were  accordingly  submitted  by  them  to  the  water  committee,  Hi)ffman 
bidding  in  the  name  of  Hoffman  & Bates,  and  McMullen  bidding  in 
the  name  of  the  San  Francisco  Bridge  Company:  Head  works: 

Hoffman  & Bates,  |17,800;  San  Francisco  Bridge  Company,  |16,550. 
Bridges:  Hoffman  & Bates,  $33,5(52.1)4;  San  Francisco  Bridge  Com- 

pany, $31,279.07.  St(H*l  conduit  from  h(*ad  works  to  Mt.  Tabor:  Hoff- 
man & Bates,  $359,278;  San  Francisco  Bridge  Company,  $348,781. 
Conduit  from  head  w’orks  to  Mt.  Tabor,  of  steel  or  wrought  iron, 
making  and  laying  pipe:  Hoffman  & Bates,  $4(55,722;  San  Francisco 

Bridge  Company,  $514,004.  McMullen  submitted  a bid  in  the  name 
of  the  San  Francisco  Bridge  Company  for  the  submerged  pii>e  of 
$97,340.  For  this  work  Hoffman  did  not  bid.  They  agreed  in  ad- 
vam*e  upon  what  parts  of  the  work  they  should  bid,  ujmu  w’hat 
their  respective  bids  should  be,  and  upon  what  portion  the  bid  of 
the  San  Francisco  Bridge  Company  should  be  cheapest.  There 
was  also  an  understanding  between  them,  as  to  some  portions  of  the 
work,  that  the  low(*st  bid  should  be  withdrawn  in  the  event  that  there 
were  no  other  outside  bids  lower  than  those  of  Hoffman  & Bates.  In 
other  woi*ds,  th(*y  were  to  ])ool  their  bid.s,  and  so  arrange  matters  that 
the  highest  bid,  as  between  themselves,  should,  if  j)ossible,  be  ac- 
cept(‘d,  and  they  would  divide  the  proceeds  of  the  contract.  Sugges- 
tions were  freely  made  as  to  the  propriert  of  taking  in  other  biddei*s, 
and  also  the  secretary  of  the  committee,  so  that  honest  bids  might 
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be  witlilu'ld,  and  others  ascertained,  by  fraudulent  and  improper 
means.  The  followinjr  extract  from  a letter  written  by  Mc^^ullen  to 
HofTmau  fairly  illiistral(‘s  the  means  they  proposed  to  use  to  accom- 
plish the  object  they  had  in  view: 

do  not  want  to  let  co  on  tlmt  subinorped  pipe;  want  to  pet  the  job.  I 
think  we  can  iiiiike  on  that  job,  !»ut  we  must  pool  it  To  tlo  this,  we 

will  Lave  to  let  ilie  secretary.  Frank  T.  Dodpe,  in.  and.  if  any  bids  come  wltli- 
<mt  personjil  repnsent.it ives,  have  him  not  receive  them  until  after  the  let- 
tlnp,  and  tlien  retuni  them  unopened:  and  we  will  patlier  in  everybody  that 
Is  p<*rsonally  representeil.  Don’t  tldnk  there  is  many.” 

The  circuit  court,  upon  final  hearing,  rendered  a deem*  in  favor  of 
McMullen  for  fir)2,-41.1S,  and  one-half  of  the  ass«*ts,  consist  inp:  of  plant 
and  tools,  furniture,  and  camp  fixtures,  of  the  cost  value  of  ?7,sr)7..‘U», 
and  a disallowed  claim  against  the  city  of  Tortland  for  $l(>,IH)l.-5. 
From  this  decree*  lioirman  appeals.  There  is  also  a cross  appeal 
taken  b}'  Mc.Mulleu  from  the  decree  of  the  court  allowing  UofTman  a 
aalary  of  ^1,000  is*r  month,  and  from  the  refusal  of  the  court  to  allow 
him  interest  on  the  monev  found  due,  and  refusal  to  allow  him  costs. 
'Hie  appeal  of  Ilotfiuan  will  first  be  considert^. 

The  contention  of  appellant  is  that  the  manner  in  which  the  parties 
h<*reto  presented  their  bids,  and  sought  thereby  to  procure  contracts 
from  the  committee,  was  illegal.  It  is  not  seriously  denied  but  what 
the  citv  of  Portland  could  have  successfullv  d(*fende«I  anv  action  that 

• t 

miglit  have  been  brought  against  it  by  tin*  contractors,  IlotTman  & 
Pates,  upon  the  ground  that  the  contract  w'as  securtHl  by  illegal 
means.  It  did  not  do  so.  It  paid  the  money  to  IlotTman.  The 
<luestion  here  presented  is:  Can  the  defendant  avail  hiins<*lf  of  this 

defense?  The  autliorities  answer  this  question  in  the  alTirniative. 
It  is  true  that  the  objection  that  a contract  was  immoral  or  illegal  as 
betwet*n  plaintitT  and  deft*ndant  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.  Put  it  is  not  for  his  sake  that  the  objection 
is  ever  allowed.  Tin*  refusal  of  courts  to  enforce  such  contracts  is 
always  founded  in  general  principles  of  public  i)oli<y,  which  the  de- 
fendant may  take  tlie  advantage  of,  contrary  to  the  real  justice  of  flu* 
case,  as  between  the  |kirties  plaintiff  and  defendant.  It  is  the  duty 
of  all  courts  to  keep  their  eye  steadily  upon  the  interests  of  the  public, 
and  when  they  find  an  action  is  founded  upon  a claim  injurious  to  the 
public,  and  wliich  has  a bad  tendency,  to  give  no  count( nance  or  assist- 
ance to  it  in  foro  civili. 

In  dealing  with  ilh*gal  contracts,  c(»urts  do  not  and  cannot  look 
alone  to  those*  wiio  are  parties  to  the  illegal  transaction.  Tlie  law  re- 
giirds  the*  welfare  of  society  as  paramount,  and,  in  enforcing  the  law, 
courts  will  not  impair  its  efiicacy  or  cripple  its  operations  by  cotisid- 
erations  affecting  the  interests  of  those  who  are  partic<*iK*8  criminis. 
The  principle  of  public  policy  is  this:  “Ex  dolo  malo  non  oritur 

actio.*’  No  court  will  lend  its  aid  to  a man  who  foeinds  his  cause  of 
action  upon  immoral  or  illegal  acts.  If,  from  the  plaintiff's  own 
showing  or  otherwise,  the  cause  of  action  appears  to  arise  ex  turpi 
causa,  or  out  of  the  transgression  of  a po.sitive  law*  of  the  country,  then 
the  court  sajs  he  has  no  right  to  be  assisted.  It  is  upon  that  gi*ound 
that  the  court  goes;  not  for  the  sake  of  the  defendant,  but  because  it 
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will  not  lend  its  aid  to  such  a plaintiff.  So,  if  the  plaintiff  and  de- 
fendant were  to  dian|?e  sides,  and  the  defendant  was  bringing  his 
action  against  the  plaintiff,  the  latter  w^ould  have  the  advantage  of  it : 
for,  where  both  are  equally  at  fault,  potior  est  conditio  defendentis. 
Bartle  v.  Coleman,  4 Bet.  1S4,  180;  Tool  Co.  v.  Norris.  2 Wall.  45,  54: 
McCauslaud  v.  Ralston.  12  Xev.  105.  206,  et  s(*q.,  and  authoriti(‘S  th(*n' 
cited;  Western  Union  Tel.  Co.  v.  Union  Pac.  Ry.  Co.,  1 McCrary,  418. 
427,  3 Fed.  1;  Buck  v.  Alliee.  26  Vt.  184;  Hannah  v.  Fife,  27  Mich.  172. 
181 ; Wooden  v.  Shotwell.  23  N.  J.  Law,  465;  Price  v.  Polluck,  37  N.  J. 
Law,  44;  P>elding  v.  Pitken,  2 Caines,  147;  Leonard  v.  Poole,  111  N.  Y. 
271,  370,  21  N.  E.  707;  Hope  v.  Association  (N.  J.  Err.  & App.)  34  Atl. 
1070. 

In  Bartle  v.  Coleman  the  court  said: 

“Tlio  law  lenvos  tlie  j^artios  to  such  a contract  as  It  found  tliom.  If  either 
has  sustained  a los.s  l>y  the  bad  faith  of  a partlceps  erhninis.  it  \»  but  a ju<i 
infliction  for  premeditated  and  deeply  pracricetl  fraud,  w’hich,  when  deteetiHi. 
deprives  him  of  anticipated  profits,  or  subjects  him  to  unexpected  losses.  He 
must  not  expect  tliat  a judicial  tribunal  will  dejirade  itself  by  an  exertion  uf 
its  jx)wers,  by  shiftinjr  the  loss  from  the  one  to  the  other,  or  to  equalize  the 
benefits  or  burdens  tvliich  may  have  re.sultcd  by  the  violation  of  ever>*  principle 
of  morals  and  of  laws.” 

A contract  to  prevent  competition  and  bidding  for  public  w’ork  is 
contrary  to  public  policy,  and  cannot  be  enforc(*d.  The  rule  is  uni- 
versal that  agreements  which,  in  their  necessary  operation  upon  the 
action  of  the  parties,  tend  to  restrain  their  natural  rivalry  and  compe- 
tition, and  thus  to  result  in  the  disadvantage  of  the  public  or  third 
parties,  are  against  the  principle  of  sound  public  policy,  and  are 
void.  Gulick  v.  Ward,  10  N.  J.  Law’,  87,  01;  Swan  v.  Chorpenning,  20 
Cal.  182,  185;  Hannah  v.  Fife,  27  Mich.  172,  180;  Weld  v.  Lancaster, 
56  Me.  453,  457;  Noyes  v.  Day,  14  Vt.  384;  Gibbs  v.  Smith,  115  Mass. 
502;  Doolin  v.  Ward,  6 Johns.  101;  Wilbur  v.  How%  8 Johns.  444; 
Thompson  v.  Davies.  13  Johns.  112;  Kelly  v.  Dev ’•i.  58  How.  Prac. 
487;  Atciieson  v.  Mallon,  43  N.  Y.  147;  Hunter  v.  Pfeiffer.  108  Tnd. 
107,  200,  0 N.  E.  124;  King  v.  Winants,  71  N.  C.  460,  474;  Durftv  v. 
Moran,  57  Mo.  374,  370;  Law’nin  v.  Bradley,  13  Mo.  App.  361;  Eiigol- 
man  v.  Skrainka,  11  Mo.  App.  438;  Woodruff  v.  Berry,  40  Ark.  252. 
267;  Hyer  v.  Ti’actioii  Co.,  80  Fed.  830,  844.*  Do  the  facts  and  cir- 
cumstances of  this  case  bring  it  within  this  general  rule?  Can  this 
case,  consistently  with  the  reasoning  of  the  authorities,  be  excepttnl 
from  it?  Does  it  infringe  in  any  manner  upon  any  principle  of  public 
policy?  It  is  argued  by  appellee  that  the  bidding  was  not  illegal,  be- 
cause the  proof  shows  that  McMullen  and  Hoffman  were  jointly  inter- 
ested in  the  bid,  and  that  the  law’  allows  two  or  more  persons  to  com- 
bine together  for  the  purpose  of  making  one  bid.  This  is  true  where 
no  fraudulent  purpose  is  involved.  An  honest  co-operation  betwwn 
tw’o  or  more  persons  to  accomplish  an  object  which  neither  could  gain 
if  acting  alone  in  his  individual  capacity  is  not  within  the  rule,  al- 
though, in  a certain  sense  and  to  a limited  degree,  such  co-operation 
might  have  a tendency  to  lessen  comnetition.  Tliere  may  be  a com- 
petition that  saves  as  well  as  a competition  that  kills.  The  amount 
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of  work  to  be  performed,  the  necessity  of  obtaining  means  to  properly 
carry  on  the  contract,  the  responsibility  of  the  parties,  their  ability  to 
complete  the  work,  etc.,  are  matters  which  are  liable  to  make  it  abso- 
lutely necessary  for  rival  contractors  to  combine  their  forces  and 

ft-  ft 

unite  together,  not  only  in  order  to  secure  the  contract,  but  to  enablo 
them,  if  it  is  obtained,  to  complete  it  without  financial  embarrassments 
or  other  diflSculties  which  are  liable  to  arise  in  cases  of  indiyidual  re- 
spfinsibility.  There  is  no  yalid  objection  to  such  voluntary  combina- 
tions if  the  joint  action  of  the  parties  is  done  honestly  and  in  good 
faith.  Tn  all  contracts  secured  in  such  a manner  the  courts  should 
never  hesitate  to  protect  parties  in  their  agreements  with  each  oth(‘r, 
and  compel  them  to  comply  with  the  terms  thereof.  Tt  is  only  wheiv 
the  facts  and  circumstances  surrounding  the  case  clearly  show  that 
illegal  means  or  improper  and  decf‘ptive  intlmuices  and  methods  were 
u.sed  to  procure  the  contract  that  the  maxim,  “in  j>ari  delicto,’’  applies. 

In  Atcheson  v.  Mallon.  43  N.  Y.  147,  151,  tlu?  court  said: 

“A  joint  proposal,  tho  result  of  lionest  co-o|)eratioii,  thoncii  It  might  prevent 
the  rivalr3’  of  the  iKirties.  ami  tints  lessen  competition.  Is  not  an  act  forbidden 
by  public  iK)llcy.  Joint  adventures  are  allowed,  Tliey  are  public  and  avowed, 
and  not  secret.  Tlie  risk  as  well  as  the  profit  Is  joint  and  openly  a.ssumed. 
Tlie  public  may  obtain,  at  least,  the  benefit  of  tlie  joint  respon.slbillty.  and  of 
the  joint  ability  to  do  tiie  servi<‘e.  The  public  agents  know.  then,  all  that  there 
is  in  the  transaction,  and  can  more  jnstij*  estimate  tlie  motives  of  the  bidders, 
and  weigh  the  merits  of  the  bill.” 

In  Gibbs  v.  Smith,  115  Mass.  502,  the  court,  in  drawing  tlie  line  of 
distinction  in  an  analogous  case,  said: 

“An  agreement  between  two  or  more  persons  that  one  shall  bid  for  the  liene- 
fit  of  all  upon  property  about  to  be  sold  at  public  auction,  which  they  desire 
to  purchase  together,  either  because  they  propose  to  hold  it  together,  or  after- 
wards to  divide  It  Into  such  parts  as  they  wish  individnally  to  hold,  neither  de- 
siring tlie  whole,  or  for  any  similar  honest  or  reasonable  purpose.  Is  legal  in 
its  character,  and  will  be  enforced;  but  such  agreement,  if  made  for  the  pur- 
pose of  preventing  competition  and  reducing  the  price  of  the  property  to  be 
sold  below  Its  fair  value,  is  against  public  policy,  and  in  fraud  of  the  just 
rights  of  the  parties  offering  It,  and  therefore  Illegal." 

See,  also,  Lawnin  v.  Bradley,  supra;  Cocks  v.  Izard,  7 Wall.  550. 

The  fraud,  if  any.  in  tlu‘  jiresent  case,  was  in  withholding  the  truth, 
— in  fraudulently  rej)resciiting  and  holding  themselves  out  to  the 
committee  and  to  the  public  as  rival  bithlers.  when  in  fact  they  were 
not.  The  learned  judge  who  tried  this  cas(\  in  his  opinitm  upon  the 
exceptions  to  the  defendant’s  answer,  said: 

“When  the  parties  presented  themselves  ns  competitors  for  the  work,  they 
were  guilty  of  a fraud.  The  teiideney  of  what  was  thus  done  was  to  eans(‘ 
the  water  committee  to  believe  that  the  bid  of  defendant  was  a favorable  one 
for  the  city.  Moreover,  plaintiff's  pretended  bid  liml  tlie  effect  of  a rei>res(>iitn- 
tion  to  the  committee  that,  in  plaintiff's  opinion,  the  work  could  not  be  jirolit- 
ably  done  for  less  than  a figure  .$,'10,000  higher  than  tluit  bid  by  defendant,  al- 
thiuigh.  as  a matter  of  fact,  plaintiff  believed  sncli  work  could  be  done,  and, 
e.\<ei)t  for  the  collusive  agreement  witli  defendant,  would  have  offered  to  do 
it.  for  an  amount  $75,000  less  than  that  at  wlilch  the  contract  was  let.  ITpon 
all  tlie  cases  cited  or  to  be  found,  and  in  any  view  of  tlie  case  eonsisteut  with 
public  polic.v  and  the  principles  of  eipiity,  there  can  be  no  relief  in  such  a case.” 
McMullen  v.  Iloffnian,  09  Fed.  .">09.  518. 

Upon  the  final  hearing,  he  came  to  tlu‘  conclusion  that  his  former 
opinion  was  erroneous,  and  held  that  the  contract  and  agreement  of 
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the  parties  were  valid  as  between  themselves.  MeMulhm  v.  IIofFman, 
75  Fed.  547. 

This  ease,  in  prineiple,  cannot,  in  our  opinion,  be  distinguished 
from  Ateheson  v. 'Malloii,  supra,  although  the  faet.s  here  as  to  the 
Illegal  character  of  the  transaction  are  much  stronger  than  in  that 
case.  Th(*i*e  the  parties  simply  showed  each  other  tlieir  bids,  and 
agreed  to  divide  the  profits.  Mallon  was  the  lowest  bidder,  and 
obtained  the  contract.  The  money  due  on  the  contract  when  com- 
pleted was  paid  to  him.  The  profits  amounted  to  Jf400.  Mallon 
refusH'd  to  divide.  Ateheson  brought  suit  to  recover  his  share  of  the 
profits.  The  court  refus(*d  to  enforce  the  contract.  After  announ- 
cing the  general  rule  which  we  have  stated,  and  deedaring  the  general 
principles  applicable  thereto,  the  court  said: 

‘‘If  Mallun  Imd  promistnl  Atclicsoii  a sum  of  money  If  he  would  refrain  from 
making  any  i)roi)osal.  and  Ateheson.  relyinj?  upon  It.  had  made  none,  and  then 
Itad  .sou;jht  to  enforce  the  aKreeinent,  there  can  be  no  doubt  tliat  the  law  would 
liave  held  the  promise  void.  And  why?  Not  out  of  any  consideration  for 
the  parties  to  it.  but  because  its  effect  was  to  remove  .\tcheson  from  the  num- 
ber of  earnest  bidders,  and  thus,  by  le.ssenlnjr  competition,  to  detriimmt  tlie 
public.  And  the  agreement  which  was  made,  laying:  open  to  ^Mallon  Just  what 
was  the  judjrment  of  Ateheson  of  a profitable  bid,  and  removing,  in  effec't.  an 
Interested  rival,  tendefl  to  affect  Mallon’s  action:  wliile  Ateheson.  (*onfldent 
that,  if  Mallon  succee«led.  it  was  also  his  own  .stuvess,  last  tJie  impuUe  to  a 
real  competition  with  him.  It  seems  bej'ond  cavil  that  the  agreement  is  ob- 
noxious to  the  rule  above  stated,  and  such  agreements  courts  refuse  to  en- 
force.” 

Nor  can  tliis  case  be  di.stinguished  in  principle  from  Swan  v.  Chor- 
penning,  supra.  In  that  case  both  parties  to  the  agn*eim*nt  were 
mail  contractors.  Swan  put  in  a bid  for  carrying  the  mail  over  a 
certain  route,  and  agreed  with  C.  to  withdraw  his  bid,  and  use  his 
influence  to  induce  the  government  to  give  to  O.  a contract  for  a 
longer  route,  including  the  one  bid  upon,  on  consideration  that,  if 
0.  obtained  the  contract,  S.  should  have  an  interest  in  it.  or  be  paid 
an  equivalent  pecuniary  compensation.  Chorpenning  obtained  the 
contract,  and,  after  payment  to  him.  refused  to  divide  the  profits. 
The  court,  after  quoting  Gulick  v.  Ward,  said: 

“We  SCO  no  difference  iu  principle  between  tlie  question  in  that  case  and  the 
one  now  prt^ented,  and  the  ca.ses  clearly  fall  wlUiin  tlie  .sjune  category.  In  re- 
spect to  tlie  consideration,  it  is  iiiipossilile  to  distinguish  them;  for  an  agree- 
ment not  to  bid  and  an  agreement  to  withdraw  a bid  already  put  iu  are  cer- 
tainly obnoxious  to  the  same  legal  ol>je<  tions.” 

Now,  the  agreement  in  the  present  case  was  substantially  to  the 
sjime  effect.  In  i tinsideration  of  sharing  in  the  profits,  McMullen 
tlid  not  imt  iu  an  honest  bid.  He  put  in  a bid  much  higher  than  he 
would  oflnq-wise  have  done  but  for  the  agreement.  His  object,  evi- 
dently, was  to  deceive  the  committee, — to  convey  the  idea  that  he  was 
a rival  bidder,  when  in  fact  he  was  not.  Such  conduct  certainly 
tended  to  destroy  competition,  and  to  preclude  the  advantages  which 
inevitably  resulted  from  it.  Equally  strong  in  its  similarity  as  to 
the  effect  of  the  agreement  between  the  bidders  is  the  cas«^  of  Hanniih 
V.  Fife.  That  was  an  a<*tion  brought  by  hMfe  and  Haviland  against 
the  plaintiff  in  error,  as  the  siindies  of  one  Oscar  L.  Noble  in  a con- 
tract .between  said  Noble  and  Fife  and  Havilaud,  by  which  Noble 
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agi'oed  to  enter  into  and  perform  a contract  with  the  state  for  the 
construction  of  a swamp  land  state  road,  for  the  buildiiij;  of  which 
said  Fife  and  Ha vi land  had  been  the  lowest  bidders,  and  to  give 
tliein,  as  a bonus  for  beinj;  allowed  to  take  their  place  in  tlie  contract, 
eight  sections  of  swamp  lands  to  be  received  from  the  state  for  the 
performance  of  the  w'ork.  Xoble’s  bid,  in  the  first  instance,  was  in 
reality  less  than  the  bid  of  Fife  and  Havilaiid,  but  it  was  not  made 
out  in  accordance  with  the  plan  submitted  by  the  state,  and  could 
not  be  accepted.  The  bidders  obtained  a continuance,  and,  before  the 
bid  was  let,  the  agreement  in  question  w’as  made,  and  Noble  got  the 
contract.  The' court,  in  the  discussion  of  the  case,  said: 

“Now,  if  these  bidders,  Noble,  on  one  side,  and  Fife  and  llaviland,  on  the 
other,  had,  before  or  at  the  time  of  makinj;  their  re8j)eetive  bids,  entered  into 
a se<Tet  agreement,  for  their  mutual  profit  and  to  avoid  eomiwtition  with  eneh 
other,  that,  for  the  purpose  of  Kctting  a contract  from  the  state  for  buildiiifr 
this  road  at  the  highest  rate  or  jjreatest  quantity  of  land  allowed  by  the  law. 
only  one  of  the  parties  should  put  in  a bid.  whlcli  in  its  terms  would  accord 
with  tlie  plan  of  the  road  adopted  by  the  stale,  and  with  the  notice  uiven.  whih> 
the  other,  thoujfh  not  in  accordan(*e  witli  that  plan  or  notice,  should  in  all  otlu‘r 
respe<'t.s  appear  to  be  in  accordance  with  the  terms  proposed  by  the  state,  and 
belter  in  some  respects  than  tlie  bid  of  the  oth<>r.  but  which,  nevertheless,  could 
not  be  accepted.  lK*cause  not  in  accordance  with  the  plan  (thus  securing  in  ad- 
vance the  letting  of  the  contract  to  one  of  the  parties  • * without  danger 
of  competition  from  the  other,  while  keeping  up  the  appearance  of  competition): 
and  tliat  tlie  contract  should  be  performed  by  one  of  the  parties  for  the  mutual 
profit  of  lioth:  or  that  the  party  taking  the  contract  and  doing  the  work  should 
give  to  tlie  other,  as  his  share  of  profit,  eight  sections  or  any  other  portion  of 
the  land  to  be  received  from  the  state, — if  such  had  been  the  previous  arrange- 
ment between  the  parties,  it  will  not  be  pretended  that  such  an  understanding, 
or  any  agreement  resting  upon  it  or  calculated  to  carry  it  into  effect,  could 
have  been  sustained.  It  would  have  been  so  manifestly  fraudulent,  as  against 
the  state,  and  so  .subver.slve  of  the  intentions  and  objects  of  the  legislation, 
that  no  court  could  hesitate  for  a moment  to  declare  it  Illegal  and  void.” 

There  was  no  evidence  in  that  case  except  such  as  could  be  legally 
draw’n  from  the  facts  that  there  w^as  any  such  previous  agn^ement. 
Hilt  the  court  said  it  was  difficult  to  resist  the  conclusion  that  the 
facts  as  proved  tended  “pretty  strongly  to  show'  the  existence  of  some 
such  previous  understanding,”  and  that  the  putting  in  the  bid  “by 
Noble  in  a mode  w'hich,  under  the  notice,  could  not  have  been  accepted, 
is  not,  when  considered  with  reference  to  the  subsequent  acts  of  the 
parties,  easily  explained  upon  any  other  rational  theory  than  that  of 
previous  concert  for  the  purpose  already  intimated.”  The  court  fur- 
ther said : 

“But  whether  there  was.  In  fact,  any  such  secret  understanding  or  fraudu- 
lent collusion  between  the  blddere  or  not,  is.  In  my  opinion,  entirely  Immatciial 
to  the  decision  in  the  present  case.  It  seems  to  me  clear  that  the  tendency  of 
all  such  contracts  between  bidders  as  that  here  in  question,  If  recognized  as 
valid  by  the  courts,  must  be  to  afford  encouragement  and  give  facilities  to  bid- 
ders to  enter  Into  and  give  full  effect  to  such  secret  agreements  and  comblna- 
tiotis,  and  to  enable  them  to  defeat  the  plain  intent  and  object  of  the  legislature 
in  requiring  such  contracts  to  be  let  to  tlie  lowest  re.spousible  bidder.” 

In  the  present  case  it  is  evident  that  McMullen  and  Hoffman  under- 
stood eacli  other;  that  their  intention  was  to  prevent  open  competi- 
tion, which  the  law  encourages.  In  their  confederacy  they  were  aim- 
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ing  at  the  same  result, — that  of  compelling  the  city  to  pay  a higher 
price  for  the  work  than  McMullen  believed  it  was  worth. 

Breslin  v.  Brown,  24  Ohio  St.  5G5,  570,  is  perhaps  the  strongest  case 
presented  in  favor  of  appellee  herein  as  to  the  right  of  parties  who  had 
intended  to  bid,  and  did  bid,  upon  public  improvements  that  were  to 
be  let  to  the  lowest  bidder,  to  enter  into  an  agreement  to  become  part- 
ners in  the  work  in  the  event  that  the  contract  should  be  awarded  to 
either,  and  tliat  the  contract,  when  awarded,  should  inure  to  the 
benefit  of  the  firm.  But  that  case,  in  its  facts,  is  clearly  distinguish- 
able from  the  case  at  bar  in  many  of  its  essential  particulars.  There 
separate  and  independent  bids  were  filed  by  the  resp(?ctive  parties. 
“The  bid  of  each  was  based  upon  his  own  judgment  and  filed  at  his 
own  discretion.”  It  did  not  appear  that  either  had  knowledge  of  the 
others  bid,  and  these  facts  led  the  court  to  the  conclusion  that  the 
agreement  made  betw'een  the  parties,  and  the  result  of  the  bidding, 
did  not  have  a tendency  to  stille  competition  at  the  letting  of  the  bid. 
Here  the  parties  agreed  in  advance  as  to  what  their  bids  were  to  be. 
Each  knew  what  the  bid  of  the  other  was.  The  intent,  object,  and 
tendency  of  their  co-operation  in  the  contract,  as  is  fully  and  clearly 
showm  by  the  testimony,  was  to  deceive  the  committee,  and  commit  a 
fraud  upon  the  public. 

In  Hunter  v.  Pfeiffer  the  appellant  and  the  appellee  were  about  to 
bid  for  the  construction  of  a public  w’ork,  but  the  appellant  w’as  in- 
duced to  withhold  his  bid  in  consideration  that  he  should  be  taken 
into  partnership,  and  be  permitted  to  share  in  the  profits  of  any  con- 
tract which  appellee  might  secure.  The  court  said: 

“Upon  all  such  partnerships  the  law  sets  the  seal  of  its  condemnation.  Per- 
sons who  combine  in  schemes  of  tlie  character  disclosed  can  secure  no  aid  from 
the  courts  in  coercing  a division  of  the  profits  anticipated  or  aocriied.  • ♦ • 
If  the  court  should  lend  any  countenance  to  such  a contract  of  partnership  as 
that  disclosed  in  the  complaint,  in  eitlier  aspect  in  which  it  is  presente<l,  the 
effect  would  be  to  afford  facilities  for  bidders  to  enter  into  secret  agreements 
and  combinations  with  each  other,  and  thus  enable  them  to  defeat  the  plain 
pun*ose  of  the  legislature  in  requiring  such  contracts  to  be  let  to  the  lowest 
and  best  bidder.” 

At  the  close  of  the  opinion  the  court  said: 

“If,  in  letting  a contract  such  as  this,  parties,  without  knowledge  of  the  bids 
of  eacli  other,  submit  their  bids  as  the  law  requires,  and  afterwards  enter  into 
a partnership  for  the  construction  of  the  work  with  the  knowledge  of  the  ottl- 
cera  letting  the  same,  a question  of  a different  character  is  presented.  .'Nuch 
a transaction  bears  some  similitiale  to  the  contract  which  was  upheld  in  Breslin 
V.  Brown,  24  Ohio  St.  a ca.se  wliich,  on  account  of  the  liberal  view  taken 
of  the  contract  tliere  involved,  is  iu)t  universiilly  indorsed.  That  case,  however, 
affords  no  aid  to  the  appellant  here.” 

Tlie  cases  are  too  numerous  to  bo  specifically  rertewed.  The  divid- 
ing line  is  always  sharply  drawn  with  reference  to  the  particular  facts 
of  each  case,  and  the  conclusion  reached  that  wiiere  the  parties  have 
acted  openly  and  honestly,  and  entered  into  an  agreement  which 
neither  in  its  purpose,  effect,  nor  natural  tendency  is  to  prevent  a fair 
competition,  it  can  be  and  should  be  enforced.  But,  where  there  is  a 
secret  combination, — call  it  partnershi])  or  any  other  name, — the  effect 
of  w'hich  is,  or  the  natural  tendency  of  which  is.  to  abate  honest  ri- 
valry or  prevent  fair  competition,  it  is  to  be  and  is  condemned,  as  vio- 
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lativc  of  public  policy,  and  held  to  be  absolutely  void.  All  the  authori- 
ties hold  that,  where  either  the  intention,  the  effect,  or  the  necessary 
tendency  of  the  combination  is  to  stitle  or  limit  competition,  it  is  con- 
trary to  public  policy,  and,  when  discovered,  will  be  stamped  with 
marks  of  disapproval  in  any  court  of  law  or  of  equity.  Were  any  of 
the  subsequent  acts  of  the  parties,  or  the  condition  of  the  contract  as 
to  its  completion,  or  any  other  fact  or  circumstance  established  at  the 
trial,  of  such  a cliaracter  as  to  take  this  case  out  of  or  away  from  the 
general  rule  hereinbefore  stated  in  relation  to  illegal  contracts? 

It  is  claimed  that,  before  the  money  was  paid  bv  the  city,  it  had 
knowledge  of  the  true  relations  existing  between  McMullen  and  Hoff- 
man, and,  with  such  knowledge,  accepted  the  work,  and  paid  the  con 
tract  price  therefor,  and  that  the  city  was  not  in  any  manner  injured 
by  the  illegal  acts  of  the  plaintiff  and  defendant  herein.  But  the  law 
is  w’ell  settled  that  the  question  of  the  validity  of  the  contract  does 
not  depend  upon  the  circumstance  whether  the  public  has,  in  fact, 
suffered  anv  detriment,  but  whether  the  contract  is  in  its  nature  such 
as  might  have  been  injurious  to  the  public.  That  which  renders  the 
contract  illegal  is  not  the  injury  the  parties  have  actually  occasioned, 
but  the  purpose  they  must  have  contemplated  w'hen  it  was  made.  Its 
validity  is  tested,  not  by  its  results,  but  l»y  its  objects,  as  shown  by  its 
terms.  In  addition  to  the  authorities  heretofore  cited,  see  Oibbs  v. 
Smith,  115  Mass.  592;  Atcheson  v.  Mallon,  43  N.  Y.  147,  149;  Wood- 
worth  V.  Bennett,  43  N.  Y.  273,  278;  Weld  v.  Lancaster,  5(J  Me.  453, 
457 ; Richardson  v.  Crandall,  48  N.  Y.  348,  3G2.  It  is  not  therefore 
necessar}',  in  the  determination  of  this  case,  to  inquire  whether  the 
effect  of  the  agreement  between  the  parties  was  in  fact  detrimental 

or  beneficial  to  the  city  of  Portland. 

* 

Appellee  argues  that  the  case  as  presented  comes  within  the  rule, 
so  frequently  announced  in  the  authorities,  that  a contract  or  an 
agreement  will  be  enforced,  even  if  it  is  incidentally  or  indirectly  con- 
nected with  an  illegal  transaction,  provided  it  is  supported  by  an 
independent  consideration,  so  that  the  plaintiff  will  not  recpiire  the 
aid  of  the  illegal  transaction  to  make  out  his  case.  This  principle 
is  undisputed.  Armstrong  v.  Bank,  133  U.  S.  434,  469,  10  Sup.  Ct. 
450,  and  authorities  there  cited.  See,  also,  Woodworth  v.  Bennett, 
43  N.  Y.  273;  Buck  v.  Albee,  26  Vt.  184;  Gilliam  v.  Browm,  43  Miss. 
642,  660;  Western  Union  Tel.  Co.  v.  Union  I*ac.  Ry.  Co.,  1 McCrary, 
558,  562,  3 Fed.  423;  Swan  a*.  Scott,  11  Serg.  & R.  155;  Wright  v.  Pipe 
Line  Co.,  101  Pa.  St.  204,  208.  This  argument,  with  the  autliorities 
cited  in  its  support,  will  be  considered  in  conm^ction  with  the  further 
contention  of  appellee  that  the  case,  upon  its  facts,  comes  within 
the  general  principle  that,  after  the  illegal  contract  has  been  fully 
executed,  one  part3*,  in  possession  of  all  the  gains  and  profits  result- 
ing from  the  illicit  traffic  and  transaction,  will  not  be  tolerateil  to 
interpose  the  objection  that  the  business  w hich  produced  the  fund  w’as 
in  violation  of  law.  McBlair  v.  Gibbes,  17  How.  232,  237;  Railroad 
Co.  V.  Durant,  95  U.  S.  576,  578;  Sharp  v.  Taylor,  22  Eng.  Ch.  801, 
817;  Gilliam  v.  Brown,  43  !Miss.  642,  664;  Lestapies  v.  Ingraham,  5 
Pa.  St.  71,  81;  Hippie  v.  Rice.  28  Pa.  St.  406;  Willson  v.  Owen.  30 
Mich.  474;  Richardson  v.  Welch.  47  Mich.  309,  11  N.  W.  172;  Wann 
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V.  Kelly,  2 McCrary,  628,  6.‘1(),  5 Fed.  584;  Tenant  v.  Elliott,  1 Boa. 
& P.  3;  Fanner  v.  Kussel,  Id.  2!)6;  Thomson  v.  Thomson,  7 Ves.  470; 
Owen  V.  Davis,  1 Hailey,  315.  There  are  certain  underlying  prin- 
ciples— clear  and  well  defined — which  govern  and  control  the  propo- 
sitions announced  in  these  authorities;  and,  from  a careful  consider- 
ation ther(*of,  it  can  readily  be  ascertained  whether  they  have  or 
have  not  any  binding  force  in  their  application  to  the  facts  of  this 
case. 

Armstrong  v.  Bank,  supra,  which  was  a suit  upon  a draft  and 
4('i*tiftcate  of  deposit,  may  be  taken  as  a representative  case  imder 
the  first  proposition.  Armstrong  was  the  receiver  of  the  Fidelity 
National  Bank  of  Cincinnati,  Ohio.  Tin*  facts  were  that  on  .luiie 
14,  1887,  the  Fidelity  National  Bank  of  Cincinnati  drew  a draft 
for  $100,000  on  the  Chemical  National  Bank  of  New  York  City, 
payable  to  the  order  of  the  American  Kxcliange  National  Bank  of 
Chicago,  and  put  it  into  the  hands  of  one  \V.,  who  delivered  it,  for 
value,  to  K.  & Co.  They  indorsed  it  for  deposit  to  their  account 
to  the  Cliicago  bank,  which  credited  the  amount  to  them,  and  i>aid 
their  checks  against  it.  Tlie  court  held  that  W.  did  not  act  as  the 
agent  of  the  Cincinnati  bank,  and  that  in  a suit  by  the  Chirago  bank 
against  tin*  receiver  of  tlie  Cincinnati  bank,  which  had  fiuh*d,  to  re- 
cover tli(‘  amount  of  tne  draft,  the  Chicago  bank  was  a bona  fide 
holder  of  it  for  value,  and  want  of  consideration  could  not  be  shown 
by  the  receiver.  Oin*  defense  set  uj)  to  the  suit  on  the  certificate  of 
deposit  was  that  H.  (the  vice  president  of  the  Cincinnati  bank),  its  as- 
sistant cashier,  and  W.,  of  NV.  & Co.,  cons])ired  to  defraud  that  bank 
by  using  its  funds  in  speculating  in  whe*at  in  Chicago,  through  K.  & 
Co.,  so  as  to  make  a “conu‘r’’  in  wheat.  The  court  held  that  the 
plaintiff  could  not  refuse  to  honor  the  checks  of  K.  & Co.  against 
the  deposit,  on  the  ground  that  K.  & Co.  intended  to  use  the  money 
to  pay  antecedent  loss(*s  in  the  gambling  wheat  transactions;  that, 
where  losses  have  been  made  in  an  illegal  transiiction,  a person  who 
lends  money  to  the  loser  with  which  to  pay  the  debt  can  recover  the 
loan,  notwithstanding  his  knowledge  of  the  fact  that  the  money  was 
to  be  so  used.  It  was  these  facts,  and  rulings  of  the  court,  that  led 
up  to  the  announcement  of  the  legal  principk^  under  consideration. 
In  the  discussion  of  that  case  the  court  siiid: 

“Whon  tho  pl.nJntllT  received  the  de[>osit  from  Kershaw  & Co.,  It  was  l>oiind 
to  honor  tlieir  clieck.s  agalu.st  It;  and  It  could  not  refuse  to  pay  them  on  the 
ground  tlmt  Kershaw  tV:  Co.  IntendtHl  to  make  aJi  Impro|H>r  iLse  of  the  money. 
If  Wilsliin*,  Kckert  & Co.  and  Kershaw  & Co.  were  engaged  In  gandding,  and 
11m*  foniMT  had  d(*posited  iiMau'y  In  the  Fidelity  Bank  to  be  transfemnl  to  the 
lilaMitiff.  in  order  tlmt  Kei-shjiw  & Co.  might  che<*k  out  the  ainomit  from  the 
IilaintilT’s  bank  in  pa.vment  of  losses  sustainj^l  In  the  gambling  transactions,  and 
lK>tli  banks  knew  that  tin*  money  was  to  be  so  usihI.  still  the  Fidelity  Bank, 
having  taveived  tlu*  deposit,  could  not  refuse  to  pay  it  over  to  tlie  plaintiflf.  .and 
the  plaintiff,  having  received  it,  could  not  refuse  to  honor  the  checks  of  Ker- 
shaw (\).  drawn  against  it.” 

The  Armstrong  Cjbse  is  in  line  with  the  early  English  cases  of 
Tenant  v.  Elliott,  Farmer  v.  Bussel,  Sharp  v.  Taylor,  and  others 
heretofore  cited,  to  the  ellect  (hat  A.,  having  rec(*ived  money  to  the 
use  of  B.  on  an  illegal  contract  between  B.  and  (^.,  shall  not  be  al- 
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lowed  to  set  iii»  the  ille^^ality  of  the  contract  as  a defense  in  an  action 
brought  bj  Ih  tor  money  had  and  received.  The  principle  of  these 
cases  cannot  be  questioned.  But  a bare  statement  of  the  facts  upon 
which  the  principles  were  there  applied  shows,  beyond  question,  that 
the  facts  of  the  present  case  are  not,  and  cannot  be  brought,  within 
the  rule  there  announced.  This  case  belongs  to  a different  class. 
The  distinction  between  the  class  of  cases  is  clearly  set  forth  in 
Tl^pmson  v.  Thomson,  supra.  The  master  of  the  rolls,  after  declaring 
that  the  agreement  there  under  consideration  was  illegal,  said: 

“There  is  an  equity  against  the  fund,  1 admit,  if  you  can  get  at  it  by  a legal 
agreement.  The  defense  is  very  dishonest,  but  in  all  illegal  contracts  It  Is 
against  good  faith  as  between  the  Individuals  to  take  advantage  of  tiiat.  A 
man  procures  smuggled  goods,  and  keeps  them,  but  refuses  to  pay  for  them. 
So.  in  the  underwriter’s  case,  an  Insurance  eontrarj’  to  tlie  act  of  parliament, 
the  brokei*8  liad  received  the  money,  and  refused  to  pay  it  over:  and  It  could 
not  be  re<-overed,  Xo  matter  who  complains  of  It.  the  thing  is  illegal.  You 
have  no  claim  to  this  money  ex<-ept  througli  the  mctllum  of  an  Illegal  agree- 
ment. which,  according  to  the  determinations,  you  cannot  support.  I sliould 
have  no  dlrticulty  in  following  the  fund,  provided  you  could  recover  against  the 
party  himself.  If  the  case  could  have  been  broiiglit  to  this,  that  the  company 
had  paid  this  Into  tlie  hancLs  of  a tldrd  person  for  the  use  of  tJie  plnlntllT,  he 
might  have  recovereil  from  that  third  person,  who  could  not  hav<‘  sot  up  this 
objection  as  a reason  for  not  performing  his  trust.  Tenant  v.  Klllott  Is,  I 
think,  an  authority  for  that.  But  in  this  Instance  It  Is  pahl  to  the  party,  for 
there  can  be  no  difference  ns  to  the  payment  to  his  agent.  Then,  how  are  you 
to  get  at  it  except  through  this  agn*<*raent?  There  Is  notliing  collateral,  in 
respect  of  which,  the  agreement  being  out  of  the  question,  a collateral  demand 
arises,  as  in  the  case  of  sto<  k -jobbing  differences.  Here  yon  cannot  stir  a step 
but  through  the  illegal  agreement;  and  It  Is  Impossible  for  tlie  court  to  en- 
force It.” 

Brooks  V.  Martin,  2 Wall.  70,  is  relied  upon  by  appellee  to  show  that 
the  contract  and  agreement  between  the  parties  had  been  fully  ex- 
ecuted and  completed.  There  the  parties  were  partners  in  buying 
up  soldiers  claims,  contrary  to  law.  When  the  suit  was  brought,  all 
the  claims  of  the  soldiers  illegally  purchased  by  the  partnership, 
with  money  advanced  bv  the  complainant,  had  been  converted  into 
laud  warrants,  and  all  the  warrants  had  been  sold  or  located.  The 
original  defect  in  the  purchase  had  in  many  cases  been  cured  by  the 
assignment  of  the  warrant  by  the  soldier  after  its  issue.  A hu  ge  pro- 
portion of  the  land  so  located  had  also  been  sold,  and  the  money  paid 
for  some  of  it,  and  notes  and  mortgages  given  for  the  remainder. 
Tliere  were,  then,  in  the  hands  of  the  defendant,  lands,  money,  notes, 
and  mortgages,  the  results  of  the  partnership  business,  the  original 
capital  for  which  plaintiff  had  advanced.  It  was  to  have  an  account 
of  these  funds,  and  a division  of  these  proceeds,  that  the  suit  was 
brought.  TTj»on  this  statement  of  the  facts  the  court  said: 

"Does  It  He  in  tlie  mouth  of  the  partner  who  has,  by  fraudulent  means,  ob- 
tained pos.session  and  control  of  all  these  funds,  to  refuse  to  do  equity  to  his 
other  partners,  because  of  the  wrong  originally  done  or  intended  to  the  soldier? 
It  Is  dltiicult  to  i>erceive  how  the  statute  enacted  for  the  beiietlt  of  the  soldier 
is  to  be  rendore<i  anymore  effective  by  leaving  all  tlds  in  tlie  hands  of  Brooks, 
Instead  of  refiuiring  him  to  execute  Justice  as  between  himself  and  his  imrtner; 
or  what  rule  of  public  morals  will  be  weakened  by  compt*lIlug  him  to  do  so? 
'ilie  title  to  the  lands  Is  not  rendered  void  hy  the  statute.  It  interjxises  no 
obstacle  to  the  collection  of  tlie  notes  and  mortgages.  The  transactions  which 
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were  illegal  have  becon^e  accomplished  facts,  and  cannot  be  affected  by  any 
action  of  the  court  in  this  case.” 

In  support  of  these  views,  the  court  quotes  in  extenso  from  S iarj)  v. 
Taylor,  supra,  which  closed  with  the  statement  that  “the  ditTcreiiee  b«'- 
tween  enforcing  illegal  contracts  and  asserting  title  to  money  wiiieh 
has  arisen  from  them  is  distinctly  taken  in  Tenant  v.  Elliott  and 
Farmer  v.  Russel,  and  recognized  and  approved  by  Sir  William  Grant 
in  Thomson  v.  Thomson”;  thus  clearly  indicating  the  class  of  cases  to 
which  the  case  then  under  consideration  belongs.  The  distinction 
betw'een  the  cases  where  a recovery  can  be  had  and  the  cases  where  a 
recovery  cannot  be  had  of  money  connected  with  illegal  transactions, 
to  be  gleaned  from  all  the  authorities,  is  substantially  this:  That 
wlierever  the  party  seeking  to  recover  is  obliged  to  make  out  his  case 
by  showing  the  illegal  contract  or  transaction,  or  through  the  medium 
of  the  illegal  contract  or  transaction,  or  when  it  appears  that  he  was 
privy  to  the  original  illegal  contract  or  transaction,  then  he  is  not  en- 
titled to  recover  any  advance  made  by  him  in  connection  with  that 
contract  or  money  due  him  as  profits  derived  from  the  contract;  but 
when  the  advances  have  been  made  upon  a new  contract,  remotely 
connected  with  the  original  illegal  contract  or  transaction,  and  the 
title  or  right  of  the  party  to  recover  is  not  dependent  upon  that  con- 
tract, but  his  case  may  be  proved  without  reference  to  it,  then  be  is  en- 
titled to  recover. 

Tlie  doctrine  of  Brooks  v.  Martin  and  kindred  cases  is,  and  always 
should  be,  applied  in  cases  where  the  fraud  complained  of  is  between 
individuals,  which  does  not  in  any  manner  affect  the  public  interest. 
If  lilcMullen  and  Hoffman  had  agi’oed  to  continue  their  partnership, 
by  investing  the  profits  received  by  Hoffman  under  the  illegal  contract 
in  the  purchase  of  property,  mortgages,  bonds,  or  other  securities, 
neither  of  tliem  w^ould  be  permitted,  as  against  the  other,  to  set  up 
the  fact  that  the  money  so  invested  was  derived  as  profits  from  an 
illegal  transaction,  in  wiiich  the  rights  of  the  public  were  involved. 
Numerous  instances  are  found  in  the  books  which  present  the  dis- 
tinction existing  between  the  two  lines  of  cases  under  consideration 
in  a very  clear  light. 

In  King  v.  Winants,  the  court,  in  reviewing  the  principles  an- 
nounced in  Brooks  v.  Martin,  2 Wall.  70,  said: 

“Two  men  enter  Into  a conspiracy  to  rob  on  the  highway,  and  tliey  do  rob; 
and.  w’hile  one  Is  holding  tlie  traveler,  the  other  ritiea  his  pocket  of  ?l,O0O. 
and  then  refuses  to  divide;  and  the  other  tiles  a l)ill  to  .settle  up  the  partner- 
ship, when  they  go  into  all  the  wicked  details  of  the  conspiracy  and  the  ren- 
(oimter  and  the  treachery.  Will  a court  of  jiLstice  hear  them?  \o  ca.se  can 
be  found  where  a court  has  allowed  itself  to  Ihj  so  abused.  Now,  If  these  rob- 
liers  had  taken  the  .<1,000,  and  invested  It  in  some  legitimate  busines.s  as  part- 
ners, and  had  afterwards  sought  the  aid  of  the  court  to  settle  up  that  legitimate 
bii.'iiness,  the  court  would  not  liave  gone  back  to  Inquire  how  tJiey  first  got  the 
money.  That  would  have  been  a past  transaction,  not  necessary  to  be  men- 
tioned in  the  settlement  of  tlie  new  business.  And  this  illustrates  the  case  of 
Brooks  V.  Martin,  supra,  so  much  relied  on  by  plaintiff.” 

The  learned  counsel  for  appellee,  recognizing  the  force  of  the  rea- 
soning of  the  authorities,  admits,  for  the  purpose  of  his  argument, 
that  if,  after  the  award  w’as  made  to  IToffmaii,  he  had  refustMl  to  enter 
into  the  partnershiji  arrangement,  McMullen  could  not  have  compidhHl 
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him  80  to  do,  nor  collect  any  damages  for  his  refusal,  “because  the 
grounds  then  existing  as  the  basis  of  appellee's  claim  would  have  be(‘ii 
that  he  had  rendered  service  in  securing  the  award,  and,  necessarily 
counting  upon  that  service,  he  would  have  had  to  bring  it  into  the 
court,  and  its  character  would  have  been  a subject  for  investigation. 
But,  wlien  Hotfman  entered  into  the  partnership  agreement,  all  that 
matter,  as  between  them,  became  a dead  letter.”  If  this  position 
could  be  maintained,  it  w’oiild  furnish  a very  convenient  way  for  escap- 
ing the  penalty  which  the  law  imposes  upon  all  persons  who  have  se- 
cured contracts  in  an  illegal  and  unlawful  manner.  A contract  se- 
cured by  corrupt  means — the  bribing  of  public  oflBcers,  buying  off  all 
rival  bidders,  thus  stifling  all  competition  where  contracts  are  to  be 
let  to  the  lowest  bidder — could  always  be  enforced  by  a simple  agree- 
ment of  partnership  by  the  parties  guilty  of  the  fraud.  The  fraud, 
under  this  rule,  is  a thing  of  the  past, — has  become  “a  dead  letter,”  or 
is  made  honest  by  a single  stroke  of  the  pen,  creating  a new  agree- 
ment to  share  and  share  alike  in  performing  the  illegal  contract.  What 
would  there  be  left  to  discourage  parties  in  their  illegal  combinations 
to  defeat  the  ends  of  justice  if  this  rule  should  be  adopted  and  en- 
forced by  the  court?  The  illegality  of  the  contract  could  always  be 
avoided  as  between  the  parties  to  the  partnership  agreement.  W<^ 
prefer  to  tread  in  the  beaten  path;  to  follow  the  safe  road  which  has 
always  been  kept  clean,  in  good  condition  and  order,  and  furnishes  a 
safe  method  of  protection  to  the  public  who  honestly  travel  thereon, 
and  provides  a penalty  to  all  parties  who  depart  therefrom  by  crooked 
ways,  which  naturally  lead  and  always  tend  to  destroy  the  public  in- 
terests. It  is  manifest  to  every  layman  and  lawyer,  as  w'ell  as  to  the 
courts,  that  such  agreements  w’ould  destroy  all  competition  in  the 
letting  of  contracts  for  public  works.  In  the  language  of  the  author! 
ties,  such  agreements  are  always  declared  void.  Why?  Because 
men  with  these  agreements  in  their  hands,  and  relying  upon  them  for 
gain,  do  not  act  towards  the  public  and  third  persons  as  they  would 
wilhout  them,  under  the  stimulus  of  competing  opiK)sition. 

This  suit  is  brought  for  an  accounting  between  the  parties  of  the 
profits  realized  on  the  contract  made  with  the  committee  for  the  citv 
of  Portland  upon  its  award  to  Hoffman  & Bates  upon  the  bid  of  Hoff- 
man. The  foundation  of  the  case  rests  upon  the  legality  of  that  con- 
tract. The  case  could  not  be  proven  without  first  showing  the  con- 
tract, and  then  proving  the  amount  of  money  received  and  expend(*d 
thereon.  If  Hoffman  had  admitted  that  a speciti<‘d  sura  of  money 
was  due  to  McMullen,  it  may  be  that  McMullen  could  have  maintained 
an  action  upon  an  account  stated  between  them.  Hanks  v.  Baber.  5.‘1 
ni.  292;  Chace  v.  Trafford,  116  Mass.  592;  1 Am.  & Eng.  Enc.  Law 
(2d  Ed.)  437.  But  it  does  not  appear  that  any  such  admission  has 
been  made.  No  promise  has  been  given  by  iloffman  to  McMullen 
since  the  completion  of  the  contract  upon  which  a recovery  is  souglit. 
This  suit,  as  before  stated,  is  for  an  accounting,  and  the  amount  found 
due  in  the  circuit  court  was  only  ascertained,  and  could  only  be  deter- 
mined, by  an  investigation  of  the  transaction  between  McMullen  and 
Hoffman  arising  out  of  the  contract  with  the  committee.  The  relief 
prayed  for  required  the  court  to  investigate  all  of  the  various  transac- 


Digitized  by  bougie 


192 


28  C.  C.  A.  REPORTS. 


tions  of  the  parties  from  the  beginning  to  the  end,  and  adjust  the  dif- 
ferences between  them.  We  are  called  upon  to  examine  all  the  evi- 
dence as  to  the  manner  in  which  they  agre<*d  with  each  other  to  put  in 
their  bids,  and  decide  w’hieh  was  most  faithless  to  the  other,  and  de- 
termine which  got  away  with  the  most  of  the  spoils,  and  to  help  them 
make  a just  and  equitable  division.  This  is  just  w’hat  the  courts  in 
all  cases  of  illegal  contracts,  agiwments,  or  enterprises  have  univer- 
sally refused  to  do.  The  act  of  Hoffman  in  refusing  to  divide  the 
profits  cannot  be  too  strongly  condemned.  But  it  has  often  been  said 
that  courts  are  not  organized  to  enforce  the  saying  that  there  is  honor 
among  wrongdoers,  and  the  desire  to  punish  the  man  that  fails  to  ob- 
serve this  rule  must  not  lead  the  court  to  a decision  that  sudi  persons 
are  entitled  to  the  aid  of  courts  to  adjust  their  diff(*rences  arising  out 
of,  and  requiring  an  investigation  of,  their  illegal  transactions. 

The  conclusions  reached  upon  this  branch  of  the  case  render  it  un- 
necessary to  consider  the  question  argued  by  counsel  as  to  whether  or 
not  the  partnership  between  Hoffman  and  McMullen  was  dissolved 
long  prior  to  the  completion  of  the  contract,  or  to  examine  any  of  the 
questions  presented  in  the  cross  appeal  by  McMullen  against  Hoffman. 
The  views  herein  expressed  are  decisive  of  the  whole  case.  The  judg- 
ment and  decree  of  the  circuit  court  are  reversed. 

NOTE. 

Contracts  Bestraining  Competition  in  Bidding  for  Public  Work,  at 

Judicial  Sales,  Etc. 

i.  Bidding  for  Public  Work. 

fa]  (III.  App.  1887)  An  agreement  between  a railroad  official  and  another  to  di- 
vide the  prottts  on  a contract,  to  l>e  secured  by  the  latter,  to  furnish  materials 
for  a pubilc  Improvement,  the  only  service  rendered  by  the  former  being  to  allow 
the  latter  lower  freight  rates  than  he  deraande<l  of  otiiers.  Is  void  as  against  pub- 
lic policv,  and  will  not  support  an  action  to  recover  a share  of  the  profits  realized. 
—Barkley  v.  Williams,  26  111.  Apj>.  213. 

[b]  (Ind.  Sup.  1878)  As  against  one  seeking  to  recover  on  a contract  to  con- 
struct a public  Improvement,  It  may  be  shown  as  a defense  that  the  contract 
upon  which  his  cause  of  action  is  based  was  obtained  by  fraud,  by  reason  of  an 
agreement  between  the  contractor  and  a third  person  w'heroby  such  third  person 
refrained  from  bidding  on  the  work  in  consideration  of  receiving  a share  of  the 
profits.— Board  v.  Verburg,  63  Ind.  107. 

[c]  (Ind.  Sup.  1886)  Four  iiersons  formed  a co-partnership  to  secure  the  con- 

tract for  the  construction  of  a public  road,  and  arranged  that  one  of  their  ntmi- 
bor  should  attend  the  letting,  secure  the  contract,  and  his  associates  would  In*- 
come  sureties  on  his  bond.  In  an  action  by  one  of  the  co-partnera  to  recover 
his  share  of  the  protlts,  It  apiK'ai’cd  that  the  work  was  secured  at  a profit  of  53,000. 
and  that,  but  for  tlie  co-i>artnershlp  agreement,  i)laintiCf  would  have  bid  and  se- 
cured the  contract  at  a profit  of  fhht  that,  since  the  co-partnership 

agreement  operatt'il  to  prevent  comiRdition  in  bidding  on  public  work,  it  was 
void.— Hunter  v.  rfeiffer,  0 N.  E.  121.  108  Ind.  107. 

fd]  (Mich.  1S73)  F.  was  the  lowe.st  bidder  for  the  construction  of  a swamp 
road  for  tlu*  state,  proposing  to  inilld  tl»e  road  In  consideration  of  receiving 
from  the  state  certain  swamp  land.  After  tlie  bids  had  been  ot>eniHl  by  the 
state  otticer.s,  F.  entered  Into  an  agreement  with  L.,  another  bidder,  where- 
by F,  ndlmptislied  the  contract  to  L.  in  consideration  of  a portion  of  the 
land  to  be  receivcnl  from  tlie  state;  and,  with  the  consent  of  the  state.  E.  was 
substituted  for  F,.  and  tlie  contract  chisetl  with  him  on  somewhat  lietter  terms 
tlian  propo.sed  l>y  F.  //*/(/.  tliat  .since  tiie  circumstances  surrounding  the  trans- 
action‘indicated  that  the  contract  iKdween  F.  and  L.  was  made  to  carry  out  an 
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arrnnjfpinpnt  made  before  the  bidding;,  whereby  comi>etition  was  prevented,  the 
contract  was  against  public  policy  and  void.— Hannah  v.  Fife,  27  Mfch.  173. 

[e]  (Mo.  App.  ISS3(  The  owner  of  a stone  qiwrry  agreed  with  certain  con- 
tractors of  public  work  not  to  coini>ete  with  them  in  bidding  on  contracts  to  re- 
pair streets.  In  consideration  of  which  the  contractors  were  to  juircbase  at  a 
tixed  price  a certain  amount  of  stone  of  tlie  stone  denier.  firM,  that  since  the 
n^rreement  was  void,  as  suppressing  competition  on  public  work,*  an  action  could 
iu>t  be  maintained  against  the  contractors  for  brea<*h  of  the  contract.— Engel- 
umn  V.  Skrainka,  14  Mo.  App.  -138. 

[f]  (Neb.  1892>  In  rt'sponse  to  an  advert istmient  by  a city  for  l*lds  for  In.ving 
curbing  W.  fih’d  a sealed  proposal  to  do  the  work  with  a certain  kind  of  stone 
at  a certain  price.  a(‘(‘om]ianying  his  bid  with  a certitlc<l  che<'k  a.s  a guaranty  that 
he  would  nuike  the  contract.  It.  rtleil  two  proposjils.  with  certitied  check.s, — 
one  to  do  the  work  with  the  sjinie  kind  of  stone,  at  a higlier  price  than  W..  and 
the  other  to  do  it  with  another  kind  of  stone,  at  a less  prUs-.  Ea<*h  liid  was  made 
without  the  knowh‘dge  of  the  other  pjirty.  Before  the  city  granted  the  contract. 
B.  nnd  "VN’.  made  a contract  by  which  tlie  former  agrt'cd  not  to  pre.ss  his  claim 
for  the  contract,  jintl  to  quietly  use  his  inrtiience  in  favor  of  the  latter,  who  agreetl 
to  make  «-ertain  <*oncessions.  The  proposjils  were  not  withdrawn,  and  there 
was  nothing  to  show  that  B.  made  an.v  direct  communication  to  tlie  city  au- 
thorities to  induce  them  to  ac(‘t‘pt  W.’s  bid.  but  It  did  appear  that  in*  us«m1  his 
intluence  with  outside  persons,  who  he  believed  wotild  have  intiuence  with  the 
authorities,  but  it  did  not  api>ear  that  they  exerted  their  Intluence.  The  city 
awarded  the  contract  to  W.  Hrld.  that  the  contract  Indween  B.  and  \V.  was 
not  vt»ld  as  again.st  publi<*  policy,  as  it  does  not  apix^ar  that  its  intent,  effect, 
or  ne<-essary  tendency  was  to  stifle  competition. — Whalen  v.  Brennan.  r»l  N.  W. 
7r»!».  34  Neb.  129. 

(gl  (N.  Y.  Sup.  ISll)  A contract  for  making  a road  was  put  up  for  sale  at 
auction,  and  II.  agreed  with  W.  not  to  bid  on  the  work  in  consideration  of  its 
Ixdng  divided  between  them.  W.  obtained  the  contract,  but  refused  to  divide 
with  II.  //</</.  that  since  the  agreement  between  H.  and  W.  was  void,  as  in 
fraud  of  the  rights  of  the  vendor,  H.  could  not  maintain  an  a<’tlon  thereon  for 
his  share  of  the  contract.— Wilbur  v.  How.  8 Johns.  443. 

[hi  (N.  Y.  App.  1878)  The  rule  condemning,  as  unlawful,  comblnation.s  to  pre- 
vent bidding  at  auction  .sales,  was  applicable  to  proposals  for  ptibllc  w<irk  In 
respon.se  to  a call  therefor  with  a view  to  a contntet  with  the  lowest  bidder; 
aiHl  a combination  of  contractors  under  which  the  privilege  of  bidding  for  the 
work  was  .secured  by  one  without  competition  was  against  public  jiollcy.  and.  If 
it  resulted  in  a letting  at  unreasonable  jirices.  authori7.ed  a rejection  of  the  pro- 
pos;il  or  a repudiation  of  the  contract.  But  where  the  contnictlng  lioard.  which 
liad  ftill  power  to  act  for  the  state,  with  knowletlge  of  all  the  facts,  nnd  acting 
111  good  faith,  adjudged  the  proposal  not  excvssive  in  price  or  dI.sndvantageous 
to  the  state,  accepted  It.  and  entered  into  a contract  In  pursuance  of  it.  the 
state  was  bound,  and  cannot  maintain  an  action  to  recover  damages  for  the 
illegal  combination. — People  v.  Stcidieiis.  71  N.  Y.  527. 

[i]  (Ohio  ,8up.  1874)  A contract  was  to  Ik*  let  to  the  lowest  and  liest  bidder. 
A.,  who  had  filed  his  bid,  and  B.,  wlio  was  nlmut  to  file  his  bid.  entere.l  into  an 
agreement  to  become  partners  in  doing  the  work  in  the  event  of  the  contract 
lieing  awarded  to  either  of  them,  and  tiiat  the  contract  to  be  awarded  should 
inure  to  the  lienefit  of  the  firtn;  but  the  agreement  was  not  intend(*d  to  In- 
fluence the  bid  of  either  party.  B..  to  whom  the  work  was  awarde«l.  n*fused 
to  do  the  work  in  partnerslilp  with  .\..  but  assigned  the  contract  to  another, 
and  r celvetl  the  consideration.  Ihhh  tlwt,  as  the  contract  diil  not . necessarily 
t<*nd  to  stifle  compt*tition.  it  w.as  not  void  .as  contravening  public  isilicy,  nnd  A. 
could  therefore  recover  of  B.  one-half  of  the  profits  arising  from  the  assignment 
of  the  contract. — Breslin  v.  Brown,  24  Ohio  St. 

[J1  rrex.  Sup.  1892)  In  a suit  between  architects  for  an  accotmtlng.  it  ap- 
peared that  each  had  put  In  plans  and  siiecific.atlons  for  the  erection  of  a court 
house;  that  there  was  competition  Ix'twecn  tin*  pltins  offered;  that  it  was  un- 
known whose  plan  w'ould  be  accepted;  that  the  parties  agreed  to  retire  from 
further  conte.st,  and  let  the  plans  alone  compete;  and  that  wliicliever  pLm 
should  be  acceptetl  all  should  share  equally  in  tlie  remuneration.  'Phe  commis- 
sioners made  their  selection  from  these  and  other  plans,  and  prefem*d  the  plan 
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of  defendant,  the  competition  not  being  in  the  least  Influenced  by  such  agreement. 
Ur]t},  that  the  agreement  was  not  against  jiubllc  policy.— Flanders  v.  ^^'ood,  18 
S.  W.  572,  8.1  I'e.x.  277. 

[k]  (Wls.  181»7>  Private  by-laws  of  a mason.s*  and  bulUlers*  as.soeL»tiou,  the 
meinbei'shlp  In  which  includes  GO  out  of  70  or  7.7  mason  contractors  in  a cdy. 
which  require  the  members  to  pay  to  the  association  G per  cent,  on  all  contracts 
taken  by  them,,  and  to  submit  all  bids  for  work  first  to  the  association,  and 
provide  that  tlie  lowest  iddder  shall  add  f>  per  <-eiit.  to  his  bid  l)efore  it  is  sul>- 
mltted  to  the  owner  or  his  arxdiiteot,  are  contrary  to  public  policy,  and  void.— 
Association  v,  Niezerowski,  70  N.  W.  IGC,  95  d\'ls.  120. 

II.  Sales  of  Public  Property. 

fal  (U.  S.  1897)  It  would  seem  that  two  parties,  who  have  made  separate 
applications  to  a city  council  for  tlie  grant  of  a street-railway  franchise,  may 
make  a contract  to  unite  their  interests,  and  mutually  co-operate  to  se<'uiv  th»» 
franchise  In  the  name  of  one  of  them,  without  contravening  any  rule  of  piildic 
policy,  where  the  fact  of  such  union  of  Interests  is  disclosed  to  the  city  council 
and  to  all  parties  interested.— Hyer  v.  Traction  Co.,  18  Sup,  Ct.  114,  1<>8  U.  S. 
471. 

[b]  (Ala.  1829)  An  association  was  formed  to  buy  government  land,  which 
was  to  be  sold  by  the  government  to  the  highest  bidder.  The  object  of  the  as- 
.soclatlon  was  to  prevent  comi)etltlon.  and  procure  the  land  at  a low  price  for 
the  benefit  of  the  members  of  the  association;  and,  to  accomplish  its  puri)ose. 
it  either  took  prospective  bidders  into  the  association,  or,  by  intimidation  au(! 
strong  competition,  prevented  them  from  acquiring  any  of  the  land  at  the  gov- 
ernment sale.  One  prospective  bidder  became  a member  of  the  association,  and 
acquired  from  It  title  to  a tract  of  land,  giving  his  note  for  a portion  of  the 
purchase  price,  and  the  note  was  allotted  to  another  member  of  the  association, 
as  a part  of  his  share  of  the  profits  of  the  transaction.  In  an  action  to  recover 
on  the  note.  It  was  held  that  the  combination  to  prevent  competition  in  the 
purchase  of  tlie  lands  was  invalid,  as  against  public  policy,  and  the  note  given 
on  tlie  resale  of  the  property  pursuant  to  the  same  agreement  by  which  the  land 
was  purcha.sed  was  void,  and  could  not  be  enforc^.— Carrington  v.  Caller,  2 
Stew.  (Ala.)  175. 

[c]  (111.  Sup.  184G)  The  owners  of  certain  improvements  upon  town  lota  be- 
longing to  the  United  States  agreed  at  a town  meeting  to  appoint  one  of  their 
nuiuiier  to  attend  a public  auction  sale  of  the  lots  by  the  government,  and  bid 
them  in  as  trustee  for  their  benefit.  Hrlh,  that  as  the  interests  of  the  govern 
ment  were  not  prejudiced  by  such  arrangement,  and  comiietitlon  at  its  sale  was 
not  thereby  suppres.sed,  the  agreement  was  not  void. — Switzer  v.  Skiles,  3 Gil- 
man, 529. 

fd]  (Md.  1881)  An  agi'cement  was  entered  into  between  two  persons  to  pur- 
chase on  their  joint  account  certain  property  offered  for  sale  by  the  Unii»\l 
States,  the  profits  to  be  shared,  and  the  bid  to  be  submitted,  in  the  name  of  one 
only.  The  arrangement  was  made  in  good  faith,  to  enable  them  to  purcha.«se  a 
large  amount  of  merchaudis«‘  offeml  for  sale  in  bulk,'  and  not  to  prevent  compe- 
tition. //cW,  that  the  contract  was  not  void  as  against  public  policy.— Smith 
V,  Ullinan,  58  Md.  ISl. 

[e]  (.Minn.  18tt2)  .\n  agreement  to  withdraw  an  offer  or  bid  for  property  of  the 
state,  offered  for  sale,  to  enable  one  of  the  parties  thereto,  by  the  removal  of 
competition,  to  buy  it  cheaper  than  he  otherwise  could,  is  against  public  policy, 
and  not  enforceable;  and  it  is  Immaterial  whether  the  property  is  offered  at 
public  auction,  or  by  inviting  bids  or  proposals  for  Its  purchase  at  private  sale.— 
Boyle  V,  Adams,  52  N.  W.  8<J0,  50  Minn.  255. 

ff]  (N.  Y.  Com.  PI.  ISJKb  The  law  requires  that  leases  of  New  York  City  prop- 
erty sliall  be  made  at  public  auction  to  the  highest  bidder,  but  it  is  usual  l>efore 
the  auction  to  obtain  privately  what  Is  considered  a reasonaide  offer,  which  can 
l>e  accepted  If  no  higher  bid  is  made.  Plaintiff  assisted  defendant  in  negotiating 
with  the  city  comptroller  as  to  such  an  offer,  and  alleged  that  defendant  agreed 
to  pay  him  a commission,  in  case  the  bid  was  accepted.  There  was  no  bargain- 
ing ns  to  keeping  away  other  I)ldders,  the  contract  was  not  void  as  against 

puldic  policy.-  Slyers  v.  I)can,  10  N.  Y.  Supp.  532,  IG  Daly,  251. 
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III.  CoNTUACTs  Pertaining  to  Public  Service. 

1.  Contract  for  Carrying  ^ail$. 

[a]  (I*.  S.  Ct.  Cl.  ISU;?)  Whore  the  povemmont  contracts  with  a railroad  cor- 
poration, tlie  le.ssee  of  .several  rojoLs,  to  carry  the  iimll  over  its  leased  line,  It  is 
no  defense  to  an  action  for  coiiipeiisatlon  that  the  leases  were  void,  as  operated 
by  a combination  intended  to  neutralize  competition.— Southera  Pac.  Co.  v.  U.  S.. 
28  Ct.  Cl.  77. 

[b]  (Cal.  1802)  S.,  who  had  put  In  a hid  for  carrylnp  mails  over  a certain 

route,  apreed  with  C.  to  withdraw  his  l»ld  and  u.se  his  influence  to  iniluee  tin* 
povemmeiit  to  pive  C.  a contract  for  a lonper  route,  incliidinp  tlie  one  uiK>n  whidi 
his  bid  bad  bet*n  submitted,  U|>on  the  consideration  that,  if  C.  obtained  the  con- 
tract, S.  should  have  an  interest  in  It,  or  be  paid  an  equivalent  pecuniary  compen- 
sation. that,  since  the  effect  of  the  apreement  was  to  deprive  the  povern- 

ment  of  tlie  advautape  of  competition,  the  contract  was  void,  ns  contrary  to 
public  iiolicy.— Swan  v.  ( ’hoipennlng,  20  Cal.  182. 

[c]  (Me.)  A contract  to  pay  a certain  sum  to  a mall  contractor,  and  save 
him  harmless  upon  his  liond.  if  he  will  repudiate  his  accepted  proposal  for  carry- 
ing the  mail,  was  void,  when  it  operated  to  destroy  competition,  and  was  made 
to  enable  another  to  procure  the  contract  at  a higher  price.— Weld  v.  Lancaster. 
5G  ile.  453. 

[d]  (X.  H.  1S45)  A contract  lietwcen  several  prospective  bidders  for  a mail 
contract,  whereby,  for  their  joint  benefit,  one  of  them  submitted  a bid  for  the 
entire  route,  which  was  to  l»e  divided  among  them,  is  not  per  se  void,  ns  contrarj' 
to  public  policy,  as  Us  validity  depends  upon  the  intent  of  the  parties,  and 
whether  the  agreement  tended  to  stifle  competition  or  work  a detriment  to  tlie 
public.— Bellows  v.  Russell,  20  N.  II.  427. 

[e]  IX.  H.  180G)  An  agreement  that  one  of  two  persons  shall  bid  in  behalf  of 
l>oth  for  a mall  contract  Is  not  Invalid  unless  made  for  an  illegal  piiri>ose  affect- 
ing public  policy.— II  imtington  v.  Bard  well,  40  N.  H.  492, 

[f]  (X.  J.  Sup.  182S)  L.  agreed  to  pay  G.  $1,(X)0  If  he  would  not  bid  on  carry- 
ing the  mall  over  a certain  mute  In  response  to  an  advertisement  by  the  po.st- 
master  general,  field,  that  the  contract  was  void  as  against  public  policy,  and 
G.  could  not  maintain  an  action  thereon  to  recover  the  consideration.— Gulick 
V.  Ward,  10  X.  J.  Law,  87. 

f.  Contracts  for  Care  of  Paupers. 

[a]  (X.  C.  Sup.  1874)  Tlie  care  and  maintenance  of  certain  sick  i>ei-sons  in  the 
service  of  the  United  States,  and  the  care  of  the  sick  of  a city  and  county,  were 
let  by  the  several  governments  to  the  lowest  bidder.  Two  persons  entered  into 
a contract  not  to  bid  against  ea<*h  other,  in  order  to  get  the  contract  at  a higher 
price,  and  divide  the  profits.  UiUt,  tliat  the  contract  was  void,  as  suppressing 
competition,  and  an  action  for  an  accounting  as  to  moneys  received  in  siicli  tran- 
saction would  not  be  entert.oinod  by  a court  of  etiuity.— King  v.  Wiiuints.  71 
X.  C.  4G9. 

lb]  iVt.  1R42)  A note  given  In  consideration  that  the  payee  refrain  from  bid- 
ding for  the  support  and  maintenance  of  the  paupers  of  a town  is  volil,  as  con- 
trary to  public  policy.— Xoyes  v.  Day,  14  Vt.  384. 

5.  Contracts  for  Serrices  of  Convicts. 

[a]  (Mass.  1874)  An  agreement  not  to  bid,  or  to  Influence  others  to  bid,  for 
the  services  or  labor  of  the  inmates  of  a hou.se  of  correction.  Is  void  as  against 
public  policy:  and  no  action  can  be  maintained  thereon,  though  the  party  letting 
the  services  sustained  no  injury  from  the  making  of  the  agreement. — Gibbs  v. 
Smith,  115  Ma.ss.  592. 

4.  Contracts  for  Public  Printing. 

[a]  (.\rk.  Sup.  1SS2)  The  bids  of  several  parties  to  do  state  printing  having 
been  rejected,  it  was  agreed  among  tliem  that,  on  the  reletting  of  the  contract, 
one  of  the  former  bidders  should  submit  a proposal,  which  should  be  for  the 
joint  benefit  of  them  all.  Held  that,  as  the  obvious  purpose  of  such  agreement 
was  to  stifle  competition,  the  one  who  obtained  the  printing  contract  couhl  nor. 
enjoin  the  state  olHcuils  from  again  reletting  the  work  after  such  contract  had 
been  disafiinued  by  the  state.— Woodruff  v.  Berry,  40  Ark.  251. 
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,7.  Contracts  to  Co'lc^t  Tarr^. 

[a]  (X.  Y.  App.  187l>»  Two  iK'rsons.  each  of  whom  sul>mine<l  separate  pro- 
posals. agreed  that,  If  a public  coutract  to  collect  c*ertaiii  taxes  should  be  let 
to  either  of  them,  they  would  share  iMiually  in  the  protlts.  and  coutribute  equally 
to  the  losses,  llrhl  that,  since  the  contract  tended  to  prevent  competition,  it 
was  void  us  against  public  policy,  although  the  agreement  did  not  proilm*e  any 
result  detrimental  to  the  public  Interest.— A tcheson  v.  Mallon,  43  X.  Y.  147. 

6.  Contracts  to  Furnish  Recruits.  • 

[a]  (X.  Y.  App.  18701  Plaintiff  and  defendants  agreed  that,  if  they  should 
make  a contract  with  any  town  of  a certain  county  to  furni.sli  recruits,  they 
would  shan*  e<iually  In  the  profits  and  losses  of  the  buslnes.s.  and,  except  bj' 
mutual  consent,  neither  would  make  a contract  for  less  than  per  man. 

In  an  action  for  an  accounting,  it  was  held  that  the  contract  made  the  parties 
co-iwirtners.  and  was  not  void  per  se  as  against  public  policy.— Marsh  v,  Kussell. 
00  X.  Y.  2S8. 


IV.  Bidding  at  Judicial  Sales. 
i.  Contrarts  That  Are  InraUd. 

[al  (U.  S.  C.  C.  A.  7tli  rin-ult.  IS'.iCi)  A note  given  in  part  in  consideration  <if 
an  agnHMuent  to  refrain  from  IMdding  at  a pnl)lic  s.-ile  of  goods  l»y  a statutory 
assigiMH*  is  invalid,  except  in  the  hands  of  an  IniuK-ent  purchaser.— Hank  v.  Holm, 
lb  A.  !M.  71  Fed.  4S0. 

|1)]  (Ind.  Sui).  ISSlp  Where  goods  are  alNMit  to  lx*  .sold  by  an  administrator  by 
order  of  the  court,  to  the  highest  and  Ix’st  l)idder,  and  a biti  has  Invn  madi*.  a 
contract  by  which  the  defendant  agrees  to  pay  a sum  of  money  to  the  Iddder. 
If  he  would  withdraw  his  bid,  so  that  the  defendant  might  pun  hase  the  good«* 
at  a less  sum  than  that  bid,  is  not  enforceable.— tloldman  v.  Opi>enheim.  20  X'.  K. 
0;T».  118  Ind.  iV). 

[e]  (Kan.  App.  185)7)  Mdiere  an  agreement  was  entered  Into  lx?tween  cerLiin 
parties  to  prevent  comixtitiou  at  a sheriff’s  sale,  that  <nie  of  the  pjirties  should 
l>id  for  the  property,  and  the  profits  of  the  sale  should  be  divided,  fhe  s^ile  was 
Illegal,  and  an  action  will  not  lie  against  fhe  purchaser  for  a division  of  tiie 
profits.— I lallam  v.  Hoffman.  48  Pac.  tM>2,  r>  Kan.  App.  30.3. 

[d]  (Me.  184.3)  to  whom  M.  was  Indebted,  agreed  that  if  M.  would  not  at 
an  assignee's  sale  bid  on  a note  executed  by  (i.  and  held  by  P,.  a Iwnkrupt,  <J. 
would  dis<‘harge  M.’s  Indebtedness.  Held  that,  sim*e  the  agnvim  nt  lx‘tw»vn  G. 
and  M.  was  made  to  enable  G.  to  bill  in  his  note  at  a less  price  than  he  could  If 
M.  bid  at  the  sale,  it  operatisl  to  stifle  competition,  and  the  agivement  was  there- 
fore void,  and  did  not  discliarge  M.’s  inde)tt(*diiess  to  G. — Gardiner  v.  Morse*.  2.^» 
Me.  140. 

[e]  (.Mo,  Sup.  18Tm)  a partition  »ile  will  lx*  set  aside  where  it  appeare<l  tlwi 
the  liiddei’s.  for  tlie  purpose  of  obtaining  tlie  property  at  a sacrifice,  agretxl  tluit 
one  should  lH*come  the  punhaser.  and  the  otliers  refrain  from  l)idding  in  con- 
sideration of  sliming  the  b<*nefits  of  the  imrchase.— Wooton  v.  Hinkle,  20  Mo. 
25)0. 

If]  (Mo.  Sup.  1S.30)  Plaintiff,  under  an  agrixanent  with  defendant,  refrained 
from  bidding  on  land  sold  at  a judicial  sale,  in  consideration  of  receiving  a i»r- 
fion  of  file  land  at  the  same  price  paid  for  it  by  the  defendant,  wlio  Ixmght  it  at 
tlie  sale  for  tiielr  Joint  bciu'fit.  tlrhl.  tliat  the  agreement  was  void,  and  sixH'ific 
performance  could  not  Ik*  enfor<  ed. — Hook  v.  Turner.  22  Mo.  333. 

Igl  (Mo.  Sup.  1874)  It  was  agrci'd  between  prospective  bidders  at  an  exeeMi- 
tloii  sale  of  land  tliat  one  of  them  .should  not  bid,  for  wlilch  he  received  one-thinl 
of  till*  jiroperty  wliicli  was  purchased  liy  the  other.  Ifrfd  to  Ix*  a combination  to 
prevent  bidding  at  a public  sale,  and  tliat  the  side  was  therefore  avoldetl. — Dur- 
fee  V.  Moran.  .37  Mo.  374. 

|]i)  (Mo.  App.  18.83)  A contract  lx*tween  two  persons  to  refrain  from  bidding 
against  each  other  at  a Jinlicial  sale,  and  tliat  one  should  bid  in  the  property, 
and  that  eacli  should  pay  on«*-half  of  tiie  purcliase  pric(>,  is  against  public  policy, 
and  cannot  lie  enforced.— La wnin  v.  Hradley.  13  Mo.  App.  .’hil. 

Ill  (X.  J,  Sup.  1. 85)7)  An  agnvment  by  the  purcliaser  of  a testator's  pruix*rty 
at  decretal  sale  to  pay  the  legatees  the  amount  of  their  leg.icies  if  one  of  them 
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would  not  bid  npaiust  him  is  contrary  to  publir  pidicy.  and  will  not  support  an 
action  by  the  legatee  to  whom  it  was  made.— De  Haiin  v.  Brand.  37  Atl.  72<>. 

fjl  (N.  Y.  Sup.  ItSUb  A contract  wln*reby  one  i)Jirty  ajtrees  not  to  bid  atrainst 
the  other  at  a public  auction,  in  consldenitlon  of  an  wpial  tlivislon  of  tlie 
purchased.  Is  void  as  against  public  policy.— Doolin  v.  Ward,  d Johns.  IIM, 

fk]  fX.  Y.  .Sup.  ISld)  A.  and  B.,  having  executions  against  C..  of  which  A.’s 
exec-utlon  was  the  older  lien,  and  C.  being  indebted  to  1)..  It  was  agreed  bctwe<'n 
A.  and  D.  that  A.  should  pay  1>.  $22.");  that,  at  the  sale  under  the  execution. 
A.  slnmld  bid  off  the  personal  property  of  C.  to  the  amount  of  his  <‘X(‘cution.  and 
that  Tb  sliould  lad  off  the  real  property  of  ('.  to  the  amount  of  B.'s  e.xtvnt'on; 
that  I),  should  tlicn  dispose  of  the  s:ime.  and.  after  satisfying  his  own  «lc!nan<ls 
against  C..  .should  reftind  A.  the  sjdd  simi  of  $22.">.  A.  and  !>..  at  the  side, 
bid  off  the  property  of  C.  In  confonnity  to  tlie  agretmient.  and  D.  disposed  of 
the  re.il  estate,  and.  after  satisfying  his  demands  iigaiiist  C..  there  w.is  a suf- 
llclent  suri)lus  to  repay  A.  Il*Ul  that,  although  there  wjis  a sutlicient  considera- 
tion to  support  D.'s  promise,  yet  tlie  agri*cmeiit  wjis  void,  as  tending  to  prevent 
competition  at  a sale  undi'r  an  execution,  and  A.  could  not  maintain  an  action 
thereon  to  recover  the  .$22")  advanced  to  !>.— Thompson  v.  Davies.  13  Johns, 
lit). 

fll  (X.  Y.  App.  lS4bi  If  an  agretanent  by  which  one  person  bid  in  property 
sold  under  execution  also  imdiided  an  agreement  or  understanding  tlint  no  otlier 
persfin  would  bid  at  the  sale,  the  wliole  agreement  is  void,  as  contrary  to  public 
policy.— Brisbane  v.  Adams.  3 X.  Y.  129. 

1ml  (.X.  C.  Sup.  An  agreement,  between  persons  Interested  In  an  estate, 

the  consideration  of  whlcli  is  not  to  bid  against  each  other  jii  the  admlnlstnitor’s 
sale,  is  against  public  policy,  and  void.— Ingram  v.  Ingrain.  4‘.»  X.  T.  ISs, 

fn]  (Pa.  Sup.  At  a sale  of  d<s-edent’s  lands  on  whlcii  ])laintiff  and  de- 

fendant had  liens,  defendant  agreed  tliat  if  plaintiff  would  n frain  from  bidding 
to  an  an'onnt  sufficient  to  protect  his  (plalutiff’si  Hen.  defendant  wonlil  pay  tlie 
s;ime  in  full.  Plaintiff  rcfraimsl  from  bidding  accordingly,  and  the  Land  was  sold 
to  defendant.  //</</,  that  as  there  was  no  (wldiaice  that  the  heirs  knew  of  the 
agreement,  and  a.ssented  to  it,  it  was  contrary  to  public  policy,  and  void,  though 
the  land  was  not  worth  the  Hens.— Barton  v.  Benson,  17  Atl.  t;42.  12(5  Pa.  St.  431. 

f.  Contracts  That  Are  Valid. 

la]  (Cal.  18(59)  Several  iiersons  agreed  that  one  of  their  number  should  buy 
lan<l  at  a judicial  sale  with  money  to  l»e  contributed  by  them,  take  the  title 
In  his  name,  and,  if  the  land  was  not  nnleenKHl,  he  would  convey  to  tlaau  por- 
tions of  the  property,  in  pn)i»ortlon  to  the  amoimt  they  had  contributeil  to  the 
purchase.  Held  thab  though  a contract  between  several  persons  for  one  to  buy 
laud  to  l>e  sold  at  a sheriff's  .sale  is  void  as  against  public  policy  If  made  to  ]»re- 
vent  fair  competition  in  biihling.  yet  if  It  be  made  for  the  mutual  (‘onvenieuce 
of  the  parties,  to  enable  each  to  lH‘como  the  o\\Tier  of  a part  of  the  property,  or 
for  any  other  reasonable  or  honest  purpose,  the  contract  is  valid.— Jenkins  v. 
Frink.  :10  Cal.  0.80. 

fbl  ((ia.  lS(5(b  Where  three  parties  bought  land  jointly  at  a .sheriff’s  sale, 
and  the  sheriff’s  deed  was  made  to  them,  the  sale  was  not  thereby  avoidctl.  as 
an  agreement  to  buy  on  joint  account  does  not  of  itself  imj)ly  an  agreement  not 
to  bid  against  each  other  or  prevent  others  from  bhldlng.— Buckner  v.  rhambllss. 
30  Ga.  (m2. 

[c]  (Ind.  Sup.  1881 ) An  agreement  lietwinm  two  lienholders  that  one  of  them 
sliall  not  attend  a sheriff’s  sale  and  bid  on  c(*rtain  propertj*.  and  that  the  f)ther 
shall  purcha.se  it.  and  use,  hold,  or  iHspos^e  of  it  in  his  own  name,  for  the  l>eneflt 
of  iKith.  is  not  void,  as  contrary  to  public  |)oHcy.  when  the  agreement  was  not 
made  to  prevent  comi)etltion.  and  It  does  not  apjiear  that  the  party  refraining 
from  bidding  would  have  l>eeu  a biilder  if  the  contract  liad  not  been  made.—IIunt 
V.  Elliott.  SO  Ind.  24."). 

fd]  (Ky.  1H.")0)  That  the  e.xecutlon  plaintiffs  combined  not  to  bid  ag.iinst  each 
other  at  the  execution  sale  is  not  sufficient  to  avoid  the  sale,  when  the  sale  was 
open,  at  the  court  house,  on  court  day,  and  in  the  presence  of  others  who  might 
have  bid  had  they  so  desired,— Young  v.  Smith.  lo  B.  Mon.  29:1. 

fe]  (Ma.s.s,  1840)  rertain  land  was  to  be  .s.dd  at  public  auction  by  an  admin- 
istrator. acting  under  license  from  the  probate  court.  P.  agreinl  to  permit  S.  to 
purchase  the  property,  and  in  consideration  of  S.  conveying  a portion  of  the 
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prpiii!.«t^s  to  P.  at  a price  to  be  fixed  by  them.  or.  on  their  dlsn^rrement,  at  a 
price  to  ho  fixed  by  third  persons,  flrld  that,  althonjrh  the  agn'oenient  was  Illegal 
if  made  to  prevent  competition  or  depress  prices,  yet  such  agreement  is  not  in- 
valiii  on  its  face.— Pliippcu  v.  Stickney,  3 Mote,  (Mass.)  .‘JH-t, 
rn  (Mo.  Sup.  18C0)  Three  relatives  of  a Judgment  debtor,  who  had  become 
liable  for  the  amount  of  the  Judgment  because  tliey  had  signed  his  api>eal  bond, 
agreed  to  purchase  the  property  of  the  debtor  at  execution  sale,  in  order  to  pro- 
tect themselves  against  liability.  Held,  that  such  agreement  did  not  of  itself 
Invalidate  a sale  to  them,  unless  it  operated  to  depress  bidding,  and  resulted  in  a 
sale  at  an  Inadeqiuite  price.— Stewart  v.  Severance.  43  Mo.  322. 

[gl  (N.  J.  Ch.  1809)  Property  of  great  value  was  to  be  sold  at  execution  sale, 
and  several  creilitors.  no  one  of  whom  was  able  to  purchase  the  projicrty  on  his 
own  account,  combined  and  ivuight  in  the  property  for  their  Joint  iiciielit.  Held. 
that  since  it  did  not  appear  that  the  combination  was  formed  to  suppress  comi>i‘- 
titlon,  or  that  any  one  who  would  otherwise  have  bid  was  therciiy  prevented,  the 
sale  was  not  void.— Rank  v,  Sprague,  2(^  N.  J.  150. 

[hi  (N.  Y.  Sup.  1807)  A contract  whereby  plaintiff  and  other  bondholders  of 
an  insolvent  railroad  company  agreed  with  one  M.  to  foreclose  a mortgage  on 
the  property,  to  buj'  it  at  the  mortgage  sale,  and  to  transfer  it  to  another  com- 
pany to  be  organized  by  M.  and  others,  in  consideration  of  M.’s  agreement  to 
deliver  mortgage  bonds  of  the  proposed  road  to  the  first  parties,  and  to  procure 
freight  contracts  suflicient  to  enable  the  company  to  pay  interest  on  its  iionds 
and  provide  a sinking  fund  towards  payment  of  the  principal,  is  not  invalid,  as 
preventing  comiietitiun  in  liidding  at  the  foreclosure  sale. — Munson  v.  Magee,  47 
N.  Y.  Supp.  942,  22  App.  Div.  W. 

[1]  (N.  Y.  App.  IMSOi  That  parties  interested  in  property  about  to  be  sold  at 
Judicial  sale  acting  from  honest  motives,  and  to  pi*escrve  their  interests,  entered 
into  an  agreement  which  Incidentally  restricted  competition  at  sucli  sole,  did 
not  render  the  agreement  invalid  as  against  public  jxillcy.— Warie  v.  Garrison, 
83  N.  Y.  14. 

fJl  (N.  C.  1829)  That  an  association  of  persons  formed  for  that  purpose  pur- 
cha.sed  property  at  a Judicial  sale  does  not  vitiate  the  sale,  if  the  association 
had  for  its  object  fair  competition,  and  was  formed  because  the  magnitude  of 
the  purchase  would  preclude  one  from  bidding  on  his  own  account.  But,  If  the 
association  was  dcsigmxl  to  slitle  competition,  a sale  effected  thereby  Is  void, 
even  at  law,  and  a deed  executed  in  pursuance  of  it  conveys  no  title.— Smith  v. 
Greenlee,  13  N.  C.  120. 

Ik]  (N.  C,  1833)  Persons  ma.v  unite  in  an  association  to  the  end  that  one 
of  their  numlier  may  bid  at  a Judicial  sale  for  the  Ijenefit  of  all  concerned  when 
the  motive  or  object  for  forming  the  association  is  not  dishonest,  and  It  does  not 
operate  to  suppn  ss  competition. — Goode  v.  Hawkins,  17  N.  C.  303. 

[1]  (Pa.  Sup.  18431  Several  persons  agree<l  together  to  purchase  proi>erty  at 
sheriff’s  sale,  and  fixed  a certain  price  which  they  were  willing  to  give,  ami  ap- 
pointed one  of  their  number  as  the  bidder.  Held,  that  the  sale  to  the  association 
was  not  Invalidated,  because  of  a combination  to  dcpre>s  prices  or  prevent  com- 
petltion.— Smull  v.  Jone.s,  G Watts  & S.  122. 

[ra]  (Tenn.  1855)  A simple  agreement  between  two  or  more  persons,  each  of 
whom  wished  to  purchase  a part  only  of  land  ofTered  at  a chancery  sale,  that 
they  would  purchase  the  whole  Jointly,  and  afterwards  make  division  among 
themselves,  did  not  constitute  such  a combination  to  stifle  competition  as  avoided 
the  sale.— McMinn  v.  I’ldjips,  3 Sneed,  lOG. 
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(8,^  Fed.  700.) 

NEW  YORK  COMMERCIAL  i'O.  x.  FRANCIS  et  nl. 

(Cireuli  Court  of  ApjKjals,  Second  Circuit.  December  1,  1897.) 

No.  09. 

1.  CoRPOKATioNs— Rights  of  Equitable  Ow.ner  of  Stock— Attachment  by 
Chf.ditor  op  No.minal  Owner. 

Neither  by  the  general  rule  nor  under  the  decisions  of  the  state  courts  of 
Connecticut  Is  the  beneficial  owner  of  str>ck  in  a con»oratlon  precluded  from 
asserting  his  right  thereto  by  the  mere  fact  tliat  he  has  permitted  it  to  stand 
on  the  books  of  the  corporation  in  the  name  ot  another,  as  against  an  at- 
taching creditor  of  the  nominal  owner. 

8.  Equity— Injunction-Bill  to  Protect  Attachment  Lien. 

A plaintiff  in  an  action  in  the  state  court,  who  has.  by  attachment,  ob- 
tained a lien  on  property  alb^ged  to  belong  to  the  defendant,  may. 
pending  the  action,  and  before  judgment,  maintain  a bill  on  the  equity 
side  of  the  United  States  circuit  court  to  protect  Ruch  lien  by  preventing 
the  threatened  sale  of  the  property  under  an  execution  issued  from  tliat 
court,  whereby  the  plaintiff’s  lien  would  be  lost.i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

Bill  by  the  New  York  Commercia!  Company  apainst  Henry  H. 
Franci.s  and  others.  From  an  order  prantinp  an  injunction  pendente 
lite,  defendant  Francis  appeals. 

On  June  4,  ISfMt,  Henry  H.  Francis,  of  Connecticut,  brought  suit  In  the  projier 
state  court  of  ronnecticut  against  Joseph  P.  Earle,  of  New  York,  to  recover  a 
claim  against  him  Individually,  and  attached  70  shares  of  the  stock  of  tlic 
Seamless  Rubber  Company,  a Connecticut  corporation,  which  stock  stood  upon 
the  books  of  said  company  In  his  nuim  . This  suit  was  properly  removed  by  ilu* 
defendants  to  the  circuit  court  of  the  United  State.s  for  the  district  of  Con- 
necticut. Judgment  was  rendered  bj'  said  court,  in  April.  1897.  against  Earle. 
Execution  was  Ls.'«ued  thereon,  and  on  June  4,  1807,  Farrell,  as  deputy  marshal, 
commenced  to  levy  upon  the  7G  shares  us  the  property  of  Earle.  On  June  30  and 
July  1,  ]89G,  the  New  York  Commercial  Company  brought  two  suits  In  the  prop- 
er state  court  of  Connecticut  against  the  co-partner.sliip  of  Earle  Bros.,  of  whirh 
Joseph  P.  Earle  was  a member,  to  recover  claims  against  the  firm,  and  attached 
the  same  70  shares.  Those  suits  are  still  pending  In  the  state  court.  On  June, 
14.  1897.  the  New  York  Commercial  Company  tiled  a bill  in  equity  in  the  cir- 
cuit court  for  the  district  of  Connecticut  against  Francis.  Joseph  P.  Earle,  and 
Farrell,  alleging  that  the  70  shares  were  the  property  of  Earle  Bros.,  and  not 
the  property  of  .Joseph  P.  Earle;  that  they  were  about  to  \yp  sold  on  execution 
as  his  propertj',  whereby  the  lien  of  said  company  would  be  lost;  and  praying 
for  an  Injunction,  and  other  relief.  An  order  for  an  injunction  pemlente  lite 
against  the  .sale  of  said  stock  was  granted,  from  which  order  this  appeal  was 
taken.  On  June  28,  1897,  the  three  members  of  the  co-partnership  of  Earle 
Bros,  filed  a petition  to  intervene  In  this  suit  for  the  protection  of  their  inter- 
est In  the  stock,  which  application  was  granted.  The  brief  attidavits  for  the 
complainants  in  the  ease  state  that  in  188*2  Earle  Bros,  bought  with  partnersliip 
fumis  38  shares  of  the  stock  of  the  .Seamio.ss  Rubber  Company;  that  the  cer- 
tificate was  taken  in  the  name  of  Joseph  P.  Earle  with  the  understanding  tliat 
he  held  the  stock  in  trust  for.  and  that  Its  liencficlal  ownership  w’as  in.  the 
firm;  that  In  1892  a stock  dividend  was  declared  by  the  rubber  company;  that 
an  additional  certificate  for  38  share.s,  which  was  issuetl  to  Joseph  P.  Earle, 
was  Fiarle  Bros.’  dividend  on  the  stock  standing  in  their  name  and  in  the  name 


* As  to  federal  courts  enjoining  proceedings  in  state  courts,  see  note  to  Gamer 
▼.  Bank,  16  C.  C.  A.  90. 
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of  Joseph  P.  Earle;  that  the  beneficial  ownership  of  the  entire  7C  sliares  was  In 
the  firm,  and  that  the  cash  dividends  on  these  shares  were  iveeived  and  used  by 
It.  Francis  says,  in  his  attidavit,  that  before  bis  attachment  he  ascertained  from 
examination  of  the  public  records  in  the  otiice  of  the  town  clerk  of  New  Haven, 
and  from  conversation  with  the  otticcre  of  the  rnbl)cr  company,  that  Joseph  1*. 
Earle  was  one  of  its  stockliolders,  that  the  comi)any  liad  no  notice  of  any  own- 
ership by  any  one  els*^*.  tl>at  said  l*inle  spoke  of  the  stock  as  •*my  stock.”  and 
said  that  he  owned  tlie  entire  capital  and  proi)erty  of  the  firm,  and  that  the 
other  members  were  merelj'  interested  in  the  profits. 

Theo.  M.  Malthie.  for  tippollant. 

Wm.  L.  Heiinett.  for  appellee. 

Before  LACOMBE  and  SillPMAN,  Circuit  Judges. 

SlIIPifAX,  Circuit  Judge  (after  stating  the  facts).  The  affidavits 
in  the  record  show  some  of  the  assertions  of  the  respective  parties, 
but  sufficient  facts  are  not  given  from  which  a trior  can  form  an 
opinion  as  to  their  truth.  The  comphunant’s  principal  affidavit, 
which  was  carefully  drawn  for  the  purpose  of  presenting  one  aspect 
of  the  facts,  may  be  true,  so  far  as  it  relates  to  the  purchase  of  the 
stock,  and  yet  not  be  inconsistent  with  the  facts  which  are  said  to 
have  been  stated  by  Joseph  P.  Earle,  so  that  the  n*al  ownership  of 
tile  stock,  as  between  the  firm  and  Jos<*ph  P.  Earh*  or  the  other 
members  of  the  partnership,  cannot  be  ascertained  from  the  jiapers 
now  in  the  record.  It  is,  therefore,  only  possible  to  state  what  we 
deem  to  be  the  existing  law  of  Coniun  ticut  upon  tlu*  rt*spective 
claims  of  the  parties,  and  we  refer  particularly  to  tlu*  law  of  Con- 
necticut, because  the  early  decisions  of  its  courts  in  regard  to  the 
transfer  of  stock  in  a corporation  depended  largelv  upon  the  con- 
struction which  they  gave  to  the  legislative  acts  im*orporatiug  the 
corjioratious  of  the  state.  Formerly,  in  Connecticut,  a strict  com- 
pliance with  the  mode  prescribcHl  in  the  act  of  incorporation  for  the 
transfer  of  stock  was  diMMued  lUM-essary.  It  was  said  in  one  case, 
in  construing  the  language  generally  used  in  the  charters,  that  the 
transf(*r  on  the  books  of  a company  ‘‘is  a fact  essentially  mn-essary 
to  originate  a title.”  Northrop  v.  Turnpike  Co.,  J Conn.  544.  As 
the  corporate  books  alone  informed  the  publii-  of  any  change  of 
possession  of  stock,  it  was  also  held  that  the  withholding  from  regis- 
try of  the  assignment  and  transfer  of  stock  by  a vendor  was  a badge 
of  fraud,  like  his  retention  of  the  possession  of  a chattel  which  lie 
had  sold.  The  principle  is  stated  in  Colt  v.  Ives,  Conn.  55,  as 
follows: 

“In  the  easse  of  purchase  of  stock  iu  a coi*i)oration  there  must  l)e  such  a traiw- 
fer  of  it  as  the  legislature  iu  the  charter  or  by  statute  prt*s<-iilH*s,  aud  notice  of 
the  assignment  of  choses  in  action,  and  the  transfer  required  by  statute  of 
corporate  stock,  stand  in  lieu  of  the  taking  and  retaining  of  the  iwssessiou  of 
jiersonal  chattels  sold,  being  the  only  possession  the  nature  of  the  case  admits 
of.” 

Tho  tendency  of  the  cotirts  of  Connecticut  w'as  also  favorable  to 
attaching  creditors  as  against  persons  guilty  of  laches  or  fraud  in 
the  retention  of  possession  of  chattels,  or  in  not  conforming  to  the 
system  of  registry  of  the  transfers  of  stock,  and  it  was,  therefore, 
.‘<aid  in  Dutton  v.  Bank,  1-5  Conn.  4hS,  that: 
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“An  attaching  creditor  is  not  bound  to  look  beyond  the  books  of  a bank  to 
ascertain  whether  a debtor  has  made  any  assignment  of  the  stock  standing 
in  his  name.  The  books  of  the  coriwration  are  the  appropriate  place  to  de- 
termine the  ownership  of  stock.” 

A literal  adherence  to  this  dictum,  as  between  a creditor  and  a 
debtor  who  had  made  an  assignment  of  stock  in  a corporation,  and 
had  done  all  in  his  power  to  cause  a transfer  ujjon  its  books,  and  to 
jierfect  the  title  in  the  vendee,  was  not  acceded  to  in  Colt  v.  Ives, 
supra. 

This  case  does  not  relate  to  the  right  to  the  ownership  of  stock 
- as  between  an  attaching  crcniitor  of  a vendor  and  a vendee  whose 
title  had  not  been  perfected  by  a transfer  upon  the  books  of  the 
corporation,  but  it  relates,  as  claimed  by  the  complainant,  to  the 
equities  as  between  an  attaching  creditor  of  the  person  who  has  the 
bare  legal  title  to  the  stock  and  the  attaching  creditor  of  the  iK*r- 
son  who  has  the  beneficial  interest  or  e<|uity  in  it,  for  in  Connect it;ut 
‘^any  right,  legal  or  equitable,  in  such  stock,  may  be  taken  by  ordi- 
nary attachment.”  Bank  v.  Jarvis,  .*13  Conn.  372;  Winslow  v. 
Fletcher,  53  Conn.  390,  4 Atl.  250.  It  is  true  that  it  has  bec;n  thought, 
in  view’  of  the  early  decisions  which  have  been  referrcnl  to,  and  (‘spe- 
cially in  view’  of  tlie  declaration  in  Dutton  v.  Bank,  supra,  that  the 
rights  of  a person  w’ho,  in  the  absence  of  actual  or  constructive  fraud, 
had  permitted  his  stock  to  stand  upon  the  books  of  a corporation  in 
the  name  of  a third  person,  were  inferior  to  those  of  an  attaching 
creditor  of  such  third  juTson,  but  such  a doctrine  is  not  now  in  accord- 
ance with  Connecticut  decisions.  It  was  declared  in  Mowrv  v. 
Hawkins,  57  Conn.  453,  18  Atl.  784,  that: 

‘‘In  the  absence  of  fraud,  stock  may  stand  In  the  name  of  one  which  belongs 
to  another,  without  being  liable  to  attachment  for  the  debts  of  the  nominal 
owner.  This  must  be  .‘io  as  to  all  (?retlltors  w'ho  have  not  been  misled  or  de 
celved  by  it,  and  as  to  those  wiio  are  advised  as  to  the  true  state  of  the  title.” 

This  statement  was  not  absolutely  necessary  to  the  disposition 
of  the  case,  for  it  was  found  that  the  certificate  of  tlu‘  attach(‘d 
stock  was  issued  to  James  D.  Mowry,  the  attached  debtor,  instead  of 
. to  James  D.  Mowry,  trustee,  by  a mistake  of  the  secretary  of  the 
company,  which  Mowry  did  not  notice  at  the  time,  and  it  may  fairly 
be  inf(?rred  from  the  known  facts  in  the  case  that  the  cestui  qiu*  trust 
was  also  ignorant  of  it;  but  the  proj)osition  as  announc(‘d  by  the 
court  A.  as  referred  to  in  Skiff  v.  Stoddard,  C>3  Conn.  198,  25  Atl.  874, 
and  28  Atl.  104,  as  established.  It  is  one  which  we  are  satisfied  is  in 
accordance  with  the  gcmeral  rule,  and  with  the  principl(*s  of  justice, 
unless  the  equitable  owner  is  prevented  by  an  estoppel  from  show- 
ing the  truth,  or  there  has  been  some  illegality  or  violation  of  a 
statutory  requirement.  Cooper  v.  ( Biffin  [1892]  1 Q.  B.  740.  In 
this  case  the  facts  in  the  case  are  so  scantily  presented  in  the  affida- 
vits that  it  is  impossible  to  say  what  they  are.  .Vll  that  can  be 
said  is  that  the  complainants  made  out  a bare  prima  facie  case,  and, 
as  their  statements  were  not  denied  by  reliable  testimony,  the  order 
pendente  lite  was  properly  made,  and  should  be  continutHi  until  it 
is  ascertained  whether  Earle  Bros,  are  the  equitable  owners  of  the 
stock,  and,  if  they  are,  whether  their  (‘(juities  have  become  subordi- 
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nate  to  those  of  Francis  by  their  laches  or  by  their  conduct.  The 
appellee  urges  that  the  complainants  had  no  standing  upon  the  equity 
side  of  the  court,  because  thev  had  recovered  no  judgment,  and  it  was 
not,  therefore,  apparent  that  a resort  to  equity  was  necessary.  The 
general  principle  to  which  reference  is  made  is  not  applicable  here, 
because,  as  it  is  declared  in  Case  v.  Beauregard,  101  U.  S.  688,  ‘When- 
ever a creditor  has  a trust  in  his  favor,  or  a lien  upon  property  for 
the  debt  due  him,  he  may  go  into  equity  without  exhausting  legal 
processes  or  remedies”;  and  “when  the  bill  asserts  a lien  or  a trust, 
and  shows  that  it  can  be  made  available  only  by  the  aid  of  a chan- 
cellor, it  obviously  makes  a case  for  his  interference.”  The  bill  in 
this  case  was  one  of  which  the  circuit  court  had  jurisdiction.  It  was 
not  an  original  suit,  but  was  ancillary,  and  was  filed  on  the  equity 
side  of  the  court  for  the  alleged  purpose  of  preventing  injustice  to 
the  complainant  by  the  levy  of  an  execution  issuing  from  the  same 
court.  Freeman  v.  Howe,  24  How.  450;  Krippendorf  v.  Hyde,  110 
U.  S.  276,  4 Sup.  Ct.  27.  The  order  is  affirmed,  with  costs. 


(84  Fed.  5H9.) 

LOUISVILLE  TRUST  CO.  v.  LOUISVILLE,  N.  A.  & C.  RT.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.  February  5,  1898.) 

No.  420. 

1.  Mortgage  Foreclosures— Parties— General  Creditors. 

Mere  general  creditors  are  neither  necessary  nor  proper  parties  to  a suit 
to  foreclose  a mortgage:  and  if  permitted  by  the  court  merely  to  file  an  in- 
tervening petition,  without  tendering  any  issue  or  asking  leave  to  file  an 
answer  or  other  pleading,  such  intervener  has  no  standing  in  court  to  ques- 
tion the  validity  of  the  foreclosure  sale.  i 

2.  Same— Dr  Facto  Corporation. 

A general  creditor,  whose  claim  arose  under  a contract  with  a de  facto 
consolidated  corporation,  cannot  question  the  validity  of  the  consolidation 
for  the  purpose  of  invalidating  the  corporation’s  mortgage  bonds. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

On  August  24,  1890.  John  T.  Mills,  Jr.,  filed  a Judgment  creditors’  bill  in  the 
circuit  court  of  the  United  States  for  the  district  of  Indiana  against  the  Louis- 
ville, New  Albany  & Chicago  Railway  Company,  and  procured  the  appointment 
of  a receiver,  who  took  possession  of  the  property.  On  November  12,  lS9«i. 
the  Farmers’  Loon  & Trust  Company  and  John  H.  Barker,  trustees,  filed  their 
bill  of  complaint  to  foreclose  a mortgage  upon  the  property  of  the  railway 
company,  known  as  the  “consolidated  mortgage,”  securing  ^,700,000  of  6 
per  cent,  consolidated  bonds.  The  foreclosure  was  based  upon  an  allegation 
that  default  was  made  in  the  payment  of  the  interest  upon  the  bonds  secured 
by  said  mortgage  maturing  on  October  1,  1896.  On  the  same  day  the  Central 
Trust  Company  of  New  York  and  John  H.  Stotsenburg,  trustees,  filed  their 
bill  of  foreclosure  against  the  railway  company  to  foreclose  the  mortgage 
known  as  the  “general  mortgage,’’  securing  an  Issue  of  $2.S(J0,0U0  5 per  cent, 
general  mortgage  bonds.  This  foreclosure  was  based  upon  an  allegation  of 

1 As  to  mortgage  foreclosures  in  federal  courts,  see  note  to  Seattle,  L.  S.  & 
E.  Ry.  Co.  V.  Union  Trust  Co.,  24  C.  C.  A.  523. 
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default  in  the  payment  of  Interest  on  the  said  bonds  maturing  November  1, 
On  November  12,  1S96.  the  two  foreclosure  bills  were,  by  order  of  the 
court,  consolidated  witli  the  creditors’  bill  in  one  cause,  to  proceed  under  the 
title  of  the  Farmers’  Loan  & 'JYust  Company  of  New  York  and  John  H.  Barker, 
complainants,  against  Louisville.  New  Albany  & Chicago  Railway  Company. 
On  December  14,  ISfiO.  the  Central  Trust  Company  of  New  York  and  .lames 
Murdock,  trustees,  filed  their  bill  of  foreclosure  against  the  railway  company 
to  foreclose  the  mortgage  known  as  the  ••equipment  mortgage,”  securing  bonds 
whereof  ^TOb.tKM)  of  principal  were  alleged  to  be  outstanding;  the  said  equip- 
ment mortgage  being  a first  lien  upon  a large  amount  of  equipment,  and  a 
subordinate  lien  upon  the  property  of  the  railway  company  covered  by  Its  other 
mortgages.  The  foreclosure  was  based  upon  allegations  of  default  In  the 
payment  of  the  interest  maturing  on  December  1.  ISIHL  On  December  21,  ISUO, 
the  last-mentioned  suit  was  consolidated  with  the  other  consolidated  suit  under 
the  same  title.  On  December  24,  181K5,  the  Farmers’  Loan  & Trust  Company 
and  John  H.  Barker,  as  trustees,  fil^  an  amended  and  supplemental  bill, 
which  related  to  the  property  of  the  Orleans,  West  Baden  & French  Lick 
.Springs  Railway  Company  and  the  Bedford  & Bloomfield  Railroad  Company, 
which  last-mentioned  companies  had  conveyed  their  propertie.s.  by  way  of  mort- 
gage. to  the  said  truster*.s,  as  additional  security  for  the  consolidated  bonds.  On 
.lanuary  13,  1807,  the  Orleans,  West  Baden  & French  IJck  Springs  and  Bedford 
& Bloomfield  Companies  were  made  parties  defendant  to  the  bill  of  the 
Farmers’  Loan  & Trust  Company  and  John  H.  Barker.  The  defendant  rail- 
way corporations  filed  an  answer  to  the  several  bills  of  foreclosure,  which  did 
not  put  in  Issue  any  of  the  material  allegations  of  said  bills.  The  Central 
Trust  Company,  Stotsenburg.  and  Murdock,  trustees,  filed  an  answer  to  the 
hill  of  the  Farmers*  Loan  & Trust  Company  and  Barker,  admitting  the  allega- 
tions of  the  bill  and  amended  and  supplemental  bill  of  those  complainants.  On 
January  23d.  the  pleadings  of  all  the  parties  defendant  to  the  original  bills 
iM-ing  upon  file,  and  there  being  no  material  allegation  of  any  of  the  foreclosure 
bills  in  issue  or  denied,  and  no  proofs  being  necessary  In  order  to  render 
a decree  upon  the  foreclosure  bills,  application  was  made  to  the  court  for 
a decree  of  foreclosure  and  sale.  On  the  same  day,  the  Tx>uisville  Tnust 
Company  filed  an  Intervening  petition.  This  petition  merely  alleged  the 
Incorporation  of  the  Louisville  Trust  Company,  the  fact  that  It  was  the 
holder  of  12.*i  bonds  of  $1,000  eaeli,  made  by  a corporation  known  ns  the 
Richmond,  Nlcholasville.  Irvine  & Benttyvllle  Railroad  Company,  and  alleged 
to  have  been  guarantied  by  the  Louisville.  Now  Albany  & Chicago  Railway 
Company,  which  remained  unpaid,  and  the  Interest  uiK>n  which  was  In  de- 
fault; that  the  Louisville.  New  Albany  & Chicago  Railway  Company  was 
authorized  to  make  the  guaranty,  and  that  Its  right  and  power  to  do  so  had 
been  adjudged  In  a suit  In  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky;  that  the  Ix)uisville.  Now  Albany  & Chicago  Railway  Company 
was  indebted  to  the  petitioner  in  $12.'5,000  and  interest;  and  It  prayed  that  the 
petition  might  be  fil^,  and  an  order  entered  authorizing  petitioner  to  appear 
in  its  own  behalf,  and  in  behalf  of  all  others  holding  similar  claims,  and  take 
such  steps  and  proceedings  ns  It  might  be  advised  by  counsel.  This  Inter- 
vening petition  did  not  contain  allegations  tending  to  controvert  any  matters 
contain^  in  the  foreclosure  bills,  and  tcnderi'd  no  issue  whatever.  Upon  said 
petition,  an  order  was  made  that  the  Louisville  Trust  Comimny  and  the  Ken- ' 
tucky  National  Bank  be  admitted  to  appear  In  the  proceedings  in  the  cause, 
each  on  its  owm  behalf.  No  answer  or  other  pleading  of  any  kind  was  ten- 
<lered  to  the  court  or  was  eVer  suggested.  On  the  same  day.  the  court  made 
.111(1  entered  the  decree  of  foreclosure  and  sale.  The  decree  directed  fore- 
closure of  the  several  mortgages,  but  reserved  full  power  to  adjudge  with  re- 
spect to  the  income  of  the  receivership  and  the  rights  of  creditors  In  and  to 
the  same.  On  February  27,  1807,  more  than  a month  after  the  decree  was 
entered,  the  appellant  filed  another  petition.  In  ihls  petition  various  charges 
and  allegations  were  made  tending  to  negative  the  right  of  the  trustee  to  fore- 
close their  mortgages,  and  the  prayer  of  the  petition  was  to  the  effect  that 
the  decree  of  foreclosure  and  sale  should  be  set  aside;  that  the  consolidations 
hy  which  the  mortgagor  company  was  created  should  be  adjudged  to  be  void; 
that  its  mortgages  should  be  declared  to  be  invalid;  that  the  assets  and  liabill- 
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ties  of  the  railway  company  should  be  asrertained;  and  that  the  amount  of 
such  assets  should  be  declared  to  be  a fund  to  l)€  dlstribute<l  among  general 
and  iinsecuretl  creditors;  and.  further,  that  an  order  be  eutere<l  comuiaudlng 
some  of  the  parties  to  tlie  consolidated  cause,  but  not  all,  to  appear  within  a 
time  to  be  flxetl  bj’  the  order  of  the  court,  and  to  plead  or  make  answer  to  the 
allegations  of  the  petition.  No  such  order  was  ever  made  or  applletl  for.  But 
on  March  9,  18t»7,  the  day  before  the  day  fixed  for  the  sale  under  the  decree, 
it  api>ejirs  that  the  petition  of  Februarj'  27.  1897,  came  on  to  be  heard.  an<l  was 
argiKHl  by  counsel,  and  that  the  court  refused  to  vacate  the  decree  of  fore- 
closure and  sale,  or  to  i>ostpone  or  adjourn  the  sale.  The  sale  was  duly  made 
to  F.  1\  Oh’ott,  Henry  W.  I’oor.  and  Henry  C.  Kouse,  as  a cominiitee  for  the 
bondholders.  On  the  day  of  the  sale,  viz.  March  10.  1897.  appli«ition  was 
made  to  confirm  the  sale  and  the  master's  report;  and.  all  the  parties  to  the 
foreclosure  bills  appearing  and  c‘on8entlng,  an  onler  of  confirmation  was  en- 
tered. The  Louisville  Trust  Company,  on  May  1,  l.Si>7,  filetl  Its  petition  of  ap- 
peal and  assignment  of  errors,  and  said  petition  was  allowe<l.  The  appeal  is 
taken  from  the  decree  of  bneelosure  and  sale,  and  from  the  order  denying  the 
application  to  set  the  same  aside. 

St.  John  Boyle  and  Swajjer  Sberley,  for  appellant. 

Adrian  H.  Joline,  for  appellees. 

Before  JENKINS  and  SUOVVALTER,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

There  tire  several  reasons  why  the  decive  in  this  case  should  not  be 
disturbed. 

1.  The  intenening  petitioner,  who  is  the  appellant  here,  had  no 
standing  in  the  court  below'.  At  best,  it  was  only  a general  creditor 
of  the  defendant  company,  having  and  claiming  to  have  no  interest  in 
or  lien  upon  the  real  estate  and  franchises  of  the  company  which 
formt‘d  the  subject  of  tlie  foreclosure  suits.  Tlie  petitioner  claims 
to  be  the’owTier  tmd  holder  of  certain  bonds  iasinnl  by  the  Richmond. 
Nicholas vi lie,  Irvine  & Beattyville  Railroad  Company,  the  jjayment 
of  which  was  guarantii-d  by  the  defendant  the  Louisville,  New  Alliany 
& Chicago  Railway  ComjKiny,  which  bonds  remain  unpaid.  It  is 
well  settled  that,  in  a forei  losure  jiroceeding  like  this,  unsecured  crenl- 
itors  Inning  no  judgment  or  other  lien  upon  the  real  estate  (‘annot 
bo  made  defendants.  They  are  neither  mnessary  nor  proper  parties. 
Bronson  v.  Railroad  Co.,  2 Black,  ;j24:  Stout  v.  Lye,  103  U.  S.  06; 
Herring  v.  Railroad  Co.,  105  N.  Y.  340,  12  N.  E.  703;  Jones  v.  Winans, 
20  N.  J.  Eq.  00. 

In  the  case  of  Bromson  v.  Railroad  Co.,  supra,  it  is  said: 

“But  was  It  over  seriously  luaintninod  that  a general  <Toditor.  having  no 
epecitic  lien,  bad  a right  to  interfere  iu  the  contests  lH‘tweeii  his  debtor  and 
third  parties V • • • If  the  right  was  conceded  to  one  creditor.  It  would 
have  to  be  to  another;  and  where  the  creditors  are  numerous,  as  iu  the  i^ase  of 
railroad  bondholders,  the  exercise  of  the  right  would  lead  to  great  emb.arrass 
ment.” 

In  the  New  Jersey  cast*  cited,  a general  crinlitor  had  presenttnl  a 
petition,  asking  to  h«*  made  a party  defendant  in  a foreclosure  case, 
and  the  chanc(*llor  stiid: 

“The  petitioner  has  no  judgnuuit  or  other  lien  on  the  land.  He  Is  in  the  po- 
sition in  which  any  creditor  at  large  of  Winans  stands.  No  such  creditor  is  a 
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necessary  party  to  a bill  to  foreclose;  nor  could  he  be  properly  luadc  a defend- 
ant. There  is  no  authority  or  precedent  for  such  an  order  as  is  asked  for  in 
this  case,  and  it  is  against  the  settled  principles  on  which  the  practice  of  the 
court  is  founded.” 

In  the  case  at  bar,  no  doubt,  the  circuit  court  exercised  a discretion 
in  allowing  the  appellant  to  come  in,  in  order  that  it  might  be  in  con- 
dition to  keep  an  eye  on  tlie  iiroceedings,  and  to  be  ready  to  protect 
its  interests  in  any  surplus  that  might  remain  after  the  l)ondholder8 
and  other  secured  creditors  were  paid.  The  petitioner,  after  being 
allowed  to  file  its  petition,  did  not  tender  any  issue  nor  ask  leave 
to  file  any  answer  or  ph‘adiiig,  so  tliat  there  was  no  occasion  for  the 
(‘omplainants  to  offer  any  evidence  to  substantiate  the  allegations  of 
the  bill,  but  a decree  of  foreclosure  was  regularly  and  ja-oiMTly  ren- 
der'd upon  the  bill  and  answers.  Now',  the  appidlant  comes  to  this 
court,  and  asks  for  all  the  l»enefit  and  advantage  that  it  might  have 
had  if  it  had  a8kc*d  and  obtained  leave  to  put  in  an  answer,  and  had  pro- 
duced evidence  to  defeat  the  equitic's  of  tin*  bill.  We  know  of  no 
precedent  for  such  a practice.  It  would  be  a travesty  ujion  equity 
proceedings.  The  case  stands  here  as  though  the  equities  of  com- 
plainants’ bill  had  been  established  by  conqjetent  and  sufficient  evi- 
dence in  the  court  bt*low'.  The  ap|H*llant's  original  petition  alleged 
nothing  whatever  against  the  foreclosure  or  tlie  validity  of  the  mort- 
gages. or  the  equities  of  the  complainants’  case,  but  merely  set  up 
facts  which  would  entitle  the  petitioner  to  share  in  any  surplus  or 
assets  not  covered  by  the  mortgages.  It  was  filed  on  the  same  day 
that  the  decree  w’as  entered.  The  complainants  were  not  notified 
that  there  was  any  dispute  as  to  the  merits  of  the  foreclosure.  What 
should  the  complainants  do?  Must  they  d(*lay  the  foreclosure,  and 
coax  the  petitioner  to  put  in  an  answer  disputing  their  right  to  the 
reUef  sought?  There  was  nothing  secret  about  the  foreclosure  pro- 
ceedings. They  had  been  pending  for  some  time,  and  the  case  wa.s 
ripe  for  a decree,  which  w’as  regularly  entered  upon  bill  and  answer. 

2.  The  sole  ground  of  objection  to  the  complainants’  case*  in  the 
court  below’,  as  set  forth  in  the  petition  of  appellant,  and  which 
was  filed  after  a decree  was  taken,  and  which  was  addrc*s.sc*d  to  the 
discretion  of  the  court  asking  to  have  the  decree  set  aside,  was  the 
total  invalidity  of  the  various  bonds  and  mortgages,  be<*ause  the 
' defendant  corporation,  which  is  a consolidated  company,  was  never 
rf*gularly  consolidated,  and  that  under  the  law  of  Illinois  and  the  deci- 
sion of  the  supreme  court  in  the  case  of  .\merican  Ixian  & Trust  Co. 
V.  Minnesota  & N.  W.  R.  Co.,  157  111.  041.  42  N.  E.  153.  a railway  cor- 
I»oration  of  Illinois  could  not  be  consolidated  with  a railway  corpo- 
ration of  another  state.  In  answer  to  this  claim,  it  is  alleged  on  the 
fiart  of  the  appelU'es  that  there  was  no  property  of  the  defendant 
company  in  Illinois  except  some  leasehold  inter(*sts,  and  that  an  ex- 
amination of  the  case  in  the  Illinois  supn'me  court  shows  that  it 
has  no  application  to  such  a case  as  this,  and  that  it  is  well-settled 
law'  that  in  an  action  to  foreclose  a mortgage*  securing  bonds  of  a con- 
solidated corporation  of  two  different  states,  w'here  fmm  the  time 
of  consolidation  it  exercised  the  franchises  of  a consolidated  corpora- 
tion w’ithout  objection  from  the  state  or  the  stockholders  who  appeared 
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and  voted  as  its  stockholdera  at  its  annual  meetings,  it  is  a de  facto 
corporation,  and  both  such  de  facto  corporation  and  its  stockholders 
and  creditors  who  claim  to  be  general  creditors  of  the  same  de  facto 
corporation  are  estopped  to  assert  its  unauthorized  existence  as  a 
corporation  to  avoid  the  bonds,  w'liich  no  doubt  furnishes  a complete 
answer  to  the  contention,  pro\ided  it  were  essential  to  meet  that  con- 
tention here  on  the  merits  as  though  it  had  been  litigated  and  passed 
upon  in  the  court  below,  and  an  appeal  taken  from  the  decision.  The 
case  of  Farmers’  Loan  & Trust  Co.  v.  Toledo,  A.  A.  & N.  'Si.  Ry.  Co., 
67  Fed.  49,  is  directly  in  point  upon  this  question.  See,  also,  Dallas 
Co.  V.  Huidekoper,  154  U.  S.  654.  14  Sup.  Ct.  1190.  Botli  the  appel- 
lant and  appellees  have  dealt  with  this  defendant  corporation  as 
though  it  had  a legal  existence.  One  who  deals  with  a corporation 
as  existing  in  fact  is  estopped  to  deny,  as  against  the  corporation,  that 
it  has  been  legallv  organized.  Close  y.  Cemetery,  107  U.  8.  466,  2 Sup. 
Ct.  267. 

In  the  recent  case  of  Continental  Trust  Co.  v.  Toledo,  St.  L.  & K. 
C.  R.  Co.,  82  Fed.  642,  a similar  question  was  presented,  and  the 
petitioner’s  right  to  allege  the  invalidity  of  bonds  denied.  In  that 
case,  which,  like  this,  was  one  of  several  bills  consolidated,  the  parties 
were  allowed  to  come  in  and  defend,  on  the  ground  that  some  of 
the  cases  consolidated  were  not  foreclosure  cases,  but  suits  brought 
by  unsecured  creditors  in  the  nature  of  creditors’  bills,  it  being  con- 
ceded that  in  a foreclosure  biU  a general  creditor  could  not  contest 
the  validity  or  the  amount  of  the  mortgage  lien.  The  bondholders, 
however,  had  made  themselves  parties  to  the  creditors’  bill  by  a com- 
mittee, and  had  set  up  their  claims  and  liens,  and  on  this  ground 
the  creditors  were  allowed  to  attack  the  validity  of  the  bonds  secured 
by  mortgage.  But  the  court,  w^hcn  it  came  to  the  question  of  the 
creditors’  alleging  the  invalidity  of  the  bonds  on  the  general  ground 
that  the  corporation  had  no  valid  existence,  distinctly  denied  such 
right.  On  that  question,  Taft,  Circuit  Judge,  in  his  opinion  says: 

“Let  118  consider  first  the  averment  Oiat  the  Toledo,  St  Louis  & Kansiis  City 
Railroad  Company  Is  neither  a corporation  de  jure  nor  a corporation  de  facto. 
Can  such  a defense  be  urged  by  one  purporting  to  be  a creditor  of  the  pre- 
tended corporation?  If  the  bonds  are  null  and  void  because  the  corporation 
issuing  them  was  a nullity,  clearly  the  debts  of  the  petitioners  and  the  com- 
plainant are  in  no  better  condition,  and  the  court  has  notliing  upon  which  to 
exercise  its  Jurisdiction.  • • * So  long  as  they  (the  petitioners)  owe  their 
right  to  lie  in  court  at  all  to  the  sutflcieucy  of  the  averments  of  the  bill  ft>r 
the  relief  asked,  they  cannot  be  heard  to  question  the  very  basis  upon  which 
alone  the  court  can  act.  If  it  is  true  that  the  defendant  in  the  bill  is  not  an 
entity  at  all,  but  only  an  empty  name  and  nullity,  the  1)111  must  fail  for  want 
of  a defendant,  and  with  It  must  fall  all  the  petitions  herein.  * • • It  hanlly 
seems  necessary  to  point  out  that  a defense  urged  by  one  creditor  against  the 
claim  of  another,  which  must  defeat,  not  only  that  at  which  it  Is  aimed,  but 
also  that  of  the  complainant  and  all  other  claims,  and  which  denies  the  exist- 
ence of  the  defendant  against  whom  the  action  was  brought,  cannot  be  per- 
mitted to  an  intervener.’’ 

These  remarks  are  peculiarly  applicable  to  the  case  at  bar,  w’here 
the  appellant  occupies  the  anomalous  attitude  of  denying  the  capacity 
of  the  defendant  corporation  to  issue  its  own  bonds  to  secure  its  own 
indebtedness,  and  to  enable  it  to  carry  on  its  own  business,  w’hile 
claiming  that  it  had  power  to  guaranty  the  bonds  of  another  rail- 
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road  company.  Such  a contention  cannot  be  allowed.  Tliere  is  a 
motion  in  the  case  to  dismiss  the  appeal,  which  need  not  be  considered. 
The  decree  of  the  circuit  court  is  affirmed. 


(84  Fed.  772.) 

AtuVBAMA  G.  S.  R.  CO.  V.  CARROLL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit  January  3,  1898.) 

No.  510. 

1.  ArcBAL— Review— REcoNsrDERATioN  of  (Question  on  Second  Appeal. 

A question  which  has  been  settled  by  nie  decision  of  an  appellate  court 
will  not  be  again  considered  by  such  court  In  the  same  suit, 

2.  JtrusDicTiON  OP  Federal  Court— Citizenship— Evidence. 

Where  the  evidence  Is  s^clcnt  to  support  a llndlng  that  a plaintiff  left 
tlie  state  of  his  residence,  ^ere  the  action  was  brought  and  the  defendant 
IS  (loruldled,  without  intention  to  permanently  change  his  domicile,  a fe<l- 
eral  court  Is  justified  In  taking  the  case  from  the  Jury,  and  directing  its 
dismissal,  as  one  not  properly  within  Its  Jurisdiction.  i 

3.  Damages  — Action  for  Personal  Injuries  — Evidence  of  Poverty  of 

Plaintiff, 

In  an  action  for  personal  Injuries,  evidence  of  the  poverty  of  plaintiff  and 
his  relatives  is  Irrelevant,  and  Its  admission  Is  error. 

4.  Same— Measure  for  Loss  of  Earnings. 

The  measure  of  damages  for  an  Injury  depriving  a plaintiff  of  his  earning 
power  is  not  the  amount  he  might  probably  earn  during  his  expectancy 
of  life,  but  the  present  value  of  such  earnings. 

5.  Trial— Argument  of  Counsel, 

It  Is  error  to  permit  counsel,  over  objection,  to  state  in  argument  an  er- 
roneous i*ule  of  damages,  or  to  introduce  into  his  argument  matters  outside 
the  evidence,  and  having  a tendency  to  mislead  the  jury  as  to  the  true 
measure  of  damages,  and  to  allow  the  same  to  go  to  the  Jury  without  cor- 
rection. 

d.  Master  and  Servant— Injury  to  Employe- Railroads. 

Where  plaintiff,  a brakeman,  had  access  to  the  rules  of  the  company  re- 
lating to  his  employment,  he  was  chargeable  with  notice  of  their  require- 
ments; and  when  such  rules  were  reasonable,  and  they  required  plaintiff 
to  inspect  the  links  and  drawheads  of  the  cars  making  up  the  train  on  which 
be  was  employed,  and  he  failed  to  do  so,  he  cannot  recover  for  an  injury 
resulting  from  a defective  link.  If  the  defect  was  discoverable  by  a proper 
inspection,  lie  was  guilty  of  contributory  negligence,  and,  if  not,  it  was  an 
assumed  risk  of  bis  employment. 

7.  Same.— Railroads— Inspection  of  Cars. 

While  it  is  the  duty  of  a railroad  company  to  cause  inspection  of  its  cars, 
and  also  those  of  other  companies  bandied  on  its  road,  it  is  not  held  to  the 
same  measure  of  thoroughness  in  the  inspection  of  foreign  cars  received  for 
through  transit  over  its  lines  as  in  case  of  Its  own  cars,  the  care  required 
being  determined  by  what  is  reasonable  under  the  circumstances. 

McCormick,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

This  was  an  action  by  William  D.  Carroll  a^inst  the  Alabama  Great 
Southern  Railroad  Company  to  recover  for  personal  injuries  sustained 

1 As  to  diverse  citlzen.ship  as  a ground  of  federal  Jurisdiction,  see  note  to  Shipp 

V.  Williams,  10  C.  C.  A.  249. 
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as  an  employ^.  There  was  judgment  for  plaintiff,  and  defendant 
brings  eiTor. 

George  Hoadley,  Jr.,  A.  G.  Smith,  and  James  Weatherby,  for  plain- 
tiff in  error. 

Richard  L.  Brooks  and  S.  W.  John,  for  defendant  in  error. 

Before  PARDEE,  and  McCORMICK,  Circuit  Judges,  and  MAXEY, 
District  Judge. 


PARDEE,  Circuit  Judge.  The  d(*fendant  in  error  in  this  case  was 
a brakeman  on  the  railroad  of  plaintiff  in  error,  working  on  the 
freight  trains  of  said  railroad  between  Birmingham.  Ala.,  and  Meridian, 
Miss.  Tlie  contract  of  employment  was  made  in  the  state  of  Ala- 
bama, and  he  started  to  work,  when  he  commenced,  in  the  state  of 
.\labi\ma,  and  was  to  work  l>etween  Birmingham,  Ala.,  and  Meridian, 
.Miss.  On  the  night  of  the  18th  of  June,  ISUO,  he  started  out  as  a 
brakeman  on  a train  from  Birmingham,  Ala.,  to  Meridian,  Miss.  He 
was  asleep  in  the  caboose  of  the  train  in  Birmingham  before  he  startl'd, 
and  was  aroused  a few  minutes  before  the  train  was  to  stai*t.  lie  got 
up  and  went  to  the  train,  and  just  before  it  starUni,  in  comimny  with 
the  conductor  and  his  fellow  brakeman,  he  nmde  a casual  insjM^ction 
of  the  train,  but  none  of  the  threi*  inspected  the  links  coupling  the 
cars  before  starting.  The  train  stop|)ed  at  Tannehill,  Ala.,  to  get 
water,  and  stayed  there  about  live  minutes;  at  Woodstock.  .Via.,  to 
meet  another  train,  and  stayed  there  about  five  minutes;  at  Tusca- 
loosa, to  put  out  a car,  and  stayed  there  some  ten  or  fifteen  minutes; 
at  Carthage,  .Via.,  and  stayed  there  about  five  minutes;  at  Millers 
Tank,  Ala.,  and  stayed  there  about  five  minutes;  at  Eutaw.  Ala.,  and 
stayed  there  several  minutes;  at  Epp’s  Station,  Ala.,  and  stayed  there 
several  minutes,  taking  on  coal,  etc.;  at  York  Station,  .Via.,  and  stayed 
there  several  minutes.  .Vt  none  of  these  stops  did  tlie  defendant  in 
error  or  his  fellow  employes  make  any  examination  of  the  links  or 
couplings  of  the  train.  At  Miller’s  the  testimony  show’ed  that  when 
the  train  stopped  it  was  on  a trestle,  and  they  could  not  have  made 
the  examination.  .Vt  all  other  places  there  was  no  physical  reason 
why  the  e.xamination  could  not  have  been  made.  lh*tweeu  Birming- 
ham and  Meridian  there  are  several  very  lu*avy  grades,  one  of  them 
being  at  or  near  Walla(X?'s  Station,  in  the  state  of  Mississippi.  After 
the  train  had  passed  over  the  ste<‘p  grad<*  near  Wallace's  Station,  and 
while  it  was  on  nearly  level  track,  in  the  state  of  Mississippi,  the  train 
parlcil.  At  the  time  the  train  parted  the  defendant  in  error  was  on 
top  of  the  cara,  putting  on  the  brakes.  He  had  put  on  several,  and 
was  trotting  on  top  of  the  cars,  and  was  about  to  step  from  one  car  to 
another,  when  the  train  |wirt<‘d  between  the  cars  over  which  he  was  at 
th(‘  tinu‘  passing,  and  he  fell  down  in  lK*tween  the  cars,  and  w’as  run 
over  by  the  rear  section,  and  had  om'  foot  and  a part  of  the  other  cut 
off. 


The  evidence  shows  that  the  two  cars  that  separated  were  cars  .V.  G. 
S.,  No.  and  C.,  U.  & D.,  No.  8,22.*).  The  A.  G.  S.  car  was  a car 

of  the  Alabama  Great  SontlnTn  Railro^ul  Company,  and  the  C..  H.  & 
1).  car  was  a foreign  car,  belonging  to  the  Cincinnati,  Hamilton  & Day- 
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ton  Railroad  Company.  The  car  C.,  H.  & D.  was  received  by  the 
Alabauiii  Great  Southern  Railroad  Company  at  Chattanooga  from 
some  foreign  road.  At  Chattanooga  it  was  put  in  train,  as  a thwiigh 
car,  and  an  A.  G.  S.  car  came  from  Chattanooga  with  it,  a car  being 
coupled  between  them.  At  Birmingham  the  intervening  car  was  cut 
out,  and  the  A.  G.  S.  car  and  the  C.,  H.  & D.  car  were  linkcnl  together, 
with  the  link  that  came  with  the  C.,  H.  & D.  car  from  some  foreign 
road,  and  this  was  the  link  that  broke  in  two  and  caused  the  accident. 
The  train  had  24  cars  in  it,  and  the  link  broke  between  the  sixth  and 
seventh  car  from  the  caboose,  or  hind  car. 

The  evidence  showed  that  the  link  belonged  to  the  Kentucky  Central 
Railroad;  that  the  Alabama  Great  Southern  Railroad  ComjKUiy  had 
provided  inspe<*tor8,  whost*  duty  it  was  to  examine  all  trains  going  out, 
before  they  left,  to  see  that  all  links,  both  foreign  and  domestic,  about 
them  were  in  proper  order;  that  these  inspectors  were  station<*d  at 
Chattanooga,  Tenn.,  Attalla,  Ala.,  Birmingham,  Ala.,  Rising  Fawn, 
Ga.,  Woodstock,  Ala.,  and  Tuscaloosa,  Ala.;  that  the  Kentucky  Cen- 
tral Railroad  Company,  which  owned  the  link,  purcha.st'd  their  links 
from  manufacturers  of  the  best  reputation,  and  that  the  Alabama 
Great  Southern  Railroad  did  the  same  thing.  There  w'as  evidence 
tending  to  show  that  the  link  which  broke,  which  showed  also  a bend, 
was  bent  cold,  and  that  iron  bent  cold  lost  some  of  its  strength.  There 
was  evidence  tending  to  show  that  the  link  w'as  l^ent  before  the  acci- 
dent. The  iron  of  which  the  link  was  made  was  a good  quality  of 
iron.  There  was  evidence  tending  to  show  that  the  link  was  cracked 
before  it  came  in  two,  but  the  evidence  did  not  show’  how  long  it  had 
been  cracked  before  it  broke,  if  it  was  cracked  at  all.  There  was  no 
evidence  to  show’  that  the  link  was  defective  before  it  was  put  in  the 
train  to  couple  the  cars,  other  than  that  it  might  have  been  bent  cold. 
The  train  to  which  the  accident  happened  was  amply  8uppli<*d  by  the 
railroad  company  with  extra  links,  of  different  kinds,  to  be  used  b^  the 
trainmen  in  replacing  defective  or  broken  links. 

The  following  rules  of  the  Alabama  Great  Southern  Railroad  Com- 
pany w’ere  offered  in  evidence: 

“Rule  12G.  All  persons  entering  or  remaining  in  the  service  of  the  com- 
pany are  warned  that,  in  accepting  or  retaining  emplo.vment.  they  must  nssiirao 
the  ordinary  risks  attending  It.  Knch  employ^^  is  expected  and  re(inire<l  to 
look  after  and  be  responsible  for  his  own  safety,  as  well  as  to  exercise  the 
utmost  caution  to  avoid  Injury  to  his  fellows,  especially  in  the  switching  of 
cars  and  in  all  movements  of  trains.  Stepping  on  the  front  of  approaching 
engines,  jumping  on  or  off  trains  or  engines  moving  at  a high  rate  of  sptaHl. 
getting  betw’een  cars  while  in  motion  to  uncouple  them,  and  all  similar  im- 
prudences, are  dangerous  and  in  violation  of  duty.  Employ f*s  of  every  grad<‘ 
are  warned  to  see  for  themselves  th.at  the  machinery  or  tords  which  they  are 
expected  to  use  are  in  proper  condition  for  the  service  required,  and.  if  not, 
to  put  them  in  proper  condition,  or  see  that  they  are  so  put  before  using  them. 
The  company  does  not  wish  or  expect  its  employ<^s  to  incur  any  risks  whatev'er 
from  which,  by  exercise  of  their  own  judgment  and  by  personal  care,  they 
can  protect  themselves,  but  enjoins  them  to  take  time  In  all  cases  to  do  tliefr 
duty  in  safety,  whether  they  may,  at  the  time,  be  acting  under  orders  of  their 
superiors  or  otherwise.” 

“Rule  242.  They  are  charged  with  the  manag(‘ment  of  the  brakes,  and  the 
proper  display  and  use  of  train  signals.  They  must  examine  and  know  for 
themselves  that  the  cars,  brakes,  ladders,  running  boards,  steps,  coupling  gear, 
and  all  appliances,  which  they  are  to  use,  are  in  proper  condition,  and,  if  not, 
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put  them  80,  or  report  tbem  to  the  proper  parties,  and  have  them  put  in  order 
before  using.” 

"Rule  245.  They  must  assist  in  loading  and  unloading  freight,  and  aid  the 
conductor  in  inspecting  the  cars,  when  the  train  stops  for  water  or  for  other 
trains.” 

It  was  shown  that  a copy  of  the  printed  rules  of  the  company, 
from  which  the  foregoing  were  extracted,  was  in  the  caboose  of  tlie 
train  for  the  use  of  employes;  and  Carroll  admitted  that  at  a for- 
mer time  during  his  employment  he  had  had  a copy  of  the  book  in 
his  possession,  and  had  examined  the  same  as  far  as  the  rules  re- 
lated to  signals,  but  denied  examining  it  further.  Upon  trial  the 
jury  rendered  a verdict  in  favor  of  the  plaintiff  below,  defendant  in 
error  here,  in  the  sum  of  f 15,000,  upon  which  verdict  the  court  gave 
judgment  against  the  defendant  below,  the  Alabama  Great  South- 
ern Itailroad  Company,  which  company  sued  out  this  writ  of  error. 

The  record  is  voluminous.  It  contains  182  distinct  assignments  of 
error,  appropriating  50  pages  of  the  printed  record,  showing  a v(*ry 
wide  divergence  of  opinion  on  questions  of  pure  law  between  the 
learned  judge  presiding  in  the  circuit  court  and  the  learned  coun- 
sel representing  the  railroad  company;  for,  certainly,  counsel  would 
not  have  taken  the  trouble  to  reserve  exceptions  in  the  trial  court, 
and  elaborate  them  into  assignments  of  error  in  this  court,  unless 
they  firmly  believed  in  tile  correctness  of  their  own  opinions,  and 
deemed  it  their  duty  to  thus  make  up  the  record  in  order  to  protect 
the  interests  of  their  client.  This  court  has  had  occasion  to  criticise 
the  multiplication  of  exceptions  and  assignments  of  error,  and  we 
call  the  attention  of  counsel  to  what  has  been  said  on  the  subject 
Howison  V.  Iron  Co.,  30  V.  S.  Anp.  473,  407,  17  C.  C.  A.  350,  and 
70  Fed.  C83;  Steiner’s  Ex’rs  v.  Eppinger,  23  U.  S.  App.  344,  9 C. 
C.  A.  484.  and  01  Fed.  253. 

Without  undertaking  to  deal  with  all  the  assignments  of  err«  r, 
we  will  consider  the  important  ones  from  our  own  standpoint. 

It  is  complained  that  the  trial  court  erred  in  sustaining  the  de- 
murrer of  the  defendant  in  error  to  the  rejoinder  of  the  plaintiff  in 
■error,  which  rejoinder  was  in  reply  to  a replication  of  the  fourth 
plea  of  the  plaintiff  in  error,  setting  up  the  statute  of  limitations  of 
one  year  in  the  cause  of  action  sued  on.  It  appears  that  shortly 
after  the  accident  in  which  defendant  in  error,  Carroll,  received  his 
injuries,  he  instituted  an  action  in  the  city  court  of  Birmingham, 
Ala.,  to  recover  damages  therefor.  Said  action  came  on  for  trial, 
and.  as  appears  from  the  opinion  of  the  supreme  court  of  Alabama, 
on  substantially  the  same  evidence  as  introduced  in  this  action. 
Carroll  recovered  a judgment  for  damages.  On  appeal  to  the  su- 
preme court  of  the  state  of  Alabama,  the  judgment  of  the  city  court 
of  Birmingham  was  reversed  (11  South.  803),  and  the  cause  remand- 
ed for  error  in  refusing  to  instruct  the  jury  to  find  for  the  defend- 
ant; the  court  in  a very  able  opinion,  supported  by  reason  and  au- 
thority, holding  as  follows: 

"(1)  Under  the  common  law,  both  in  Alabama  and  Mississippi,  a master  is 
not  ilabie  for  an  injury  inflicted  on  one  servant  through  the  negligence  of  a 
fellow  servant.  In  Alabama  this  rule  is  modified  by  the  employers’  liability 
act,  but  no  similar  law  is  in  force  in  MississippL  Plaintiff  was  injured  while 
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employed  on  defendant’s  railroad  as  a brakeman,  the  Injury  belnj?  sustained 
in  Mississippi,  through  the  negligence  of  his  fellow  servants.  Plaintiff,  fl  citi- 
zen of  Alabama,  was  working  for  defendant  under  a contract  made  in  tliat 
state,  and  defendant  was  a corporation  organized  under  tlie  laws  of  the  same 
state.  Held,  that  plaintiff  could  not  recover  in  Alabama  for  the  injuries,  the 
action  not  l>eing  maintainable  in  Mississippi. 

“(■J)  The  fact  that  the  negligence  which  produced  the  casualty  transpired  in 
Alabama  will  not  take  the  case  out  of  the  general  rule. 

“(3)  The  fact  that  the  contract  between  the  parties  was  made  in  Alai)anm 
does  not  make  the  employers’  liability  act  a part  of  the  contract,  so  that  a 
failure  to  perform  any  of  the  duties  prescribed  by  the  act  would  render  defend- 
ant lia1)le  for  any  consequent  Injury,  wherever  received.” 

It  thus  appears  that  the  decision  of  the  supreme  court  of  Alabama 
was  upon  the  merits,  and  was  adverse  to  any  recovery  on  the  part  of 
the  present  defendant  in  error.  Immediately  on  the  filing  of  the 
mandate  of  the  supreme  court  of  Alabama,  the  defendant  in  error, 
Carroll,  dismissed  his  action  in  the  city  court  of  Birmingham;  and 
on  the  9th  day  of  May,  1893,  alleging  himself  to  be  a citizen  of  the 
state  of  Mississippi,  brought  suit  in  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Alabama  on  the  same  cause  of 
action.  60  Fed.  549.  Among  other  pleas  interposed  by  the  defend- 
ant company  was  one  that  the  cause  of  action  was  barred  by  the 
statute  of  limitations  of  one  year,  based  upon  sections  2612  and  2019 
of  the  Code  of  Alabama  of  1886.  To  tliis  plea  the  defendant  in 
error  filed  a replication,  setting  up  the  commencement  of  the  said 
suit  in  the  city  court  of  Birmingham,  in  the  state  of  Alabama,  uixui 
and  for  the  identical  causes  of  action,  the  recovery  of  a judgment  in 
the  said  city  court,  and  afterwards,  upon  appeal  to  the  supreme  court 
of  the  state,  the  reversal  of  the  said  judgment  on  the  22d  day  of 
November,  1892;  and  that  afterwards,  and  before  the  expiration  of 
one  year  from  the  time  of  reversal  of  said  judgment,  the  plaintiff, 
on  the  9th  day  of  May,  commenced  this  present  suit  against  th<* 
<lefendant  for  the  identical  causes  of  action  and  injuries  complained 
of  in  the  said  suit  in  said  city  court  of  Birmingham.  This  replica- 
tion was  based  upon  section  2623,  Code  .\la.,  which  reads  as  follow's: 

•*On  arrest  or  reversal  of  judgment,  suit  must  Ih?  brought  within  a year.  If 
any  action  Is  brought  l)efore  the  time  limited  has  expired,  and  Judgment  is 
rendered  for  the  plaintiff,  and  such  judgment  is  arrested  or  reversed  on  ap- 
peal, the  plaintiff,  or  his  legal  representatives,  may  commence  suit  again  w’ithin 
one  year  from  the  reversal  or  arrest  of  such  Judgment,  though  the  period  lim- 
ited may,  in  the  meantime,  have  expired;  and  In  like  manner,  if  more  than 
one  Judgment  is  arrested  or  reversed,  suit  may  be  recommenced  within  one 
year.” 

To  the  foregoing  replication  the  defendant  below,  plaintiff  in  er- 
ror here,  filed  a rejoinder,  setting  up  all  the  proceedings  in  the  city 
^'ourt  of  Birmingham,  .\la.,  and  in  the  supreme  court  of  the  state, 
particularly  as  reported  in  11  South.  803,  and  averring  that  the  cast' 
was  decid^  in  the  supreme  court  on  its  merits,  and  that  the  said 
action  in  said  city  court  of  Birmingham  was  voluntarily  dismissed 
by  the  plaintiff  therein;  and  charging,  further,  that,  under  this 
state  of  facts,  the  plaintiff’s  action  in  the  circuit  court  did  not  come 
under  the  influence  of  the  exception  in  the  statute  of  limitations, 
as  provided  in  section  2623  of  the  Code  of  Alabama,  and  that  the 
present  suit  is  not  and  cannot  be  brought  under  the  authority  or  by 
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virtue  of  said  section  2023,  so  as  to  brinjj  this  action  within  the 
excej)tion  to  the  bar  of  the  statute  of  limitations.  To  this  rejoinder 
the  defendant  in  error  filed  a demurrer.  On  the  fii*st  hearings  of 
this  demurrer,  the  trial  judf^e,  relying  upon  the  construction  given 
by  the  sui)u  me  court  of  tlu*  state  to  section  2023  of  the  Code  of  Ala- 
bama (Roland  v.  Logan,  18  Ala.  307;  Napier  v.  Foster,  80  Ala.  370». 
held  that  the  rejoinder  was  a sufficient  answer  to  the  replication, 
and  overruled  the  demurrer  thereto.  The  result  of  this  ruling  was 
a verdict  and  judgment  for  the  defendant,  and  thereuiion  the  plain- 
tifT  in  the  court  below  sued  out  a writ  of  error  to  this  court.  The 
writ  of  error  coming  on  to  be  heard  in  this  court,  two  questions  were 
argued:  First.  The  statute  of  limitations  of  one  year  ajjplyiug  to 

plaintiff’s  action,  was  the  case  brought  within  the  exception  pro- 
vided in  section  2023,  Code  Ala.,  by  plaintiff's  voluntary  dismis.sjil 
in  the  city  court  of  Rirniinghaui?  Second.  Was  the  plaintiff's  cause 
of  action  ex  delicto,  and  within  the  statute  of  limitations  of  one  year, 
or  was  it  an  action  ex  contractu,  and  not  within  the  bar  made  by 
the  statute  of  one  year? 

This  court,  on  liearing  and  argument,  held  as  follow’s: 

"Conslderliijr  th.at  the  eaiise  of  netkm  of  the  circuit  court,  under  the  allep.i- 
tlons  of  the  declnrntion.  arose  from  a contract,  and  In  point  of  time  is  witlun 
the  letter  of  the  statute,  and  that  the  plea  of  the  statute  of  limitations  should 
not  have  been  sustained.  It  is  ordered  that  the  judgment  of  the  circuit  court 
be  reversed,  and  the  cause  be  remanded,  with  instructions  to  prant  a new  trial." 


This  ruling  disposed  of  all  the  questions  raised  by  the  demurrer 
to  the  rejoinder,  and  it  must  be  taken  as  deciding  that  the  action 
instituted  by  the  then  plaintiff  in  error  (Carroll)  was  not  barred  by 
the  statute  of  limitations.  The  ruling  now’  assigned  as  error  was 
one  sustaining  the  demurrer,  raising  exactly  the  same  question  de- 
termined in  this  court  on  the  form(*r  writ  of  error.  It  is  clear  that 
the  trial  court  did  not  < ommit  reversible  error  in  following  the  de- 
cision of  this  court,  for  such  was  the  command  in  the  mandate.  It 
is  equally  clear  that  the  ruling  complained  of  cannot  be  re-examined 
in  this  court.  It  is  a well-settled  and  long-established  rule  that 
whatever  question  has  been  dec  ided  by  an  appellate  court  on  writ  of 
error  cannot,  in  the  same  suit  and  in  the  same  apjcellate  court,  be 
re-examined.  Supervisors  v.  Kennicott,  94  U.  S.  498;  Clark  v. 
Keilh,  mi  V.  S.  4(i4.  1 Sup.  Ct.  ofiS;  (’halfin  v.  Taylor,  11(5  C.  S.  .^(h. 


()  Sup.  Ct.  518. 

The  errors  alleg(*d  in  two  of  the  assignments  are  that  the  court 
ein  d in  overruling  the  motion  to  dismiss  the  suit,  and  in  refusing 
to  instruct  the  jury  to  find  for  the  plaintiff  in  error,  because*  the  evi- 
dence disclosed  that  at  the  time  of  the  institution  of  the  suit  the 
defendant  in  error  was  a c itizem  of  Alabama,  and  not  a citizen  of 
the  state  of  Mississippi.  The  issue  as  to  the  citizenship  of  the  de- 
fendant in  error  was  made  by  a plea  to  the  jurisdiction  of  the  court, 
and.  after  the  evidence  on  the  subjc*ct  on  the  part  of  the  defendant 
in  error  was  adduced,  the  counsel  for  plaintiff  in  error  moved  the 
court  to  dismiss  the  case  for  want  of  jurisdiction,  and  afterwards, 
when  all  the  evidence  was  adduced  and  before  the  case  was  sub- 
mitted to  the  jury,  the  counsel  for  the  plaintiff  in  error  moved  the 


Digitized  by  Google 


ALABAMA  G.  S.  R.  CO.  V.  CARROLL. 


213 


court  to  instruct  the  jury  to  find  for  the  plaintiff  in  error,  because, 
at  the  time  of  the  institution  of  the  suit,  the  debuidaiit  in  error  was 
a citizen  of  Alabama,  and  not  a citizen  of  the  state  of  Mississippi. 
It  is  shown  by  the  record  that  the  )>laintiff  in  error  was  a corpora- 
tion orjjanized  under  the  laws  of  the  state  of  Alabama.  The  defend- 
ant in  error  was  born  and  n*ared  in  Alabama,  and  was  a citizen  of 
that  state  when  he  entered  the  service  of  the  plaintiff  in  error,  lie 
was  injured  June  18,  1890,  in  the  manner  hereinbefore  set  forth. 
On  December  5,  1800,  he  instituted  a suit  for  damajjes  apiinst  the 
plaintiff  in  error  in  the  city  court  of  Hirminp;ham,  Ala.,  where  he 
recovered  a judgment.  On  appeal  to  the  supreme  court  of  Alabama, 
the  judgment  Wiis  reversed  on  the  merits  of  the  case,  (’arroll  v. 
Railroad  Co.,  11  South.  803.  The  judgment  having  been  reversed 
by  the  supreme  court  of  Alabama,  November  22,  1802.  the  d«*fendant 
in  error  very  soon  thereafter  left  the  state  of  Alabama,  carrying  his 
trunk  and  all  his  clothing  with  him,  for  the  purpose,  as  he  teslifies. 
of  making  his  home  with  his  half-brother  in  Yazoo  or  Sharkey  coun- 
ty, Miss.  Prior  to  his  departure  from  Ababaina,  and  after  his  ar- 
rival at  his  brother's  home,  in  Missi.ssi]»pi,  on  January  S,  1S!>3.  he 
made  declarations  to  several  of  his  friends  and  acquaintances  to  the 
effect  that  his  object  in  leaving  Alabama  was  to  tak(*  up  his  j)erma- 
nent  abode  in  Mississippi,  and  live  with  his  brother.  The  evidence 
shows  that  the  defendant  in  error  was  unable  to  do  much  work  on 
account  of  his  crippled  condition,  and  before  going  to  Mississippi 
had  depended  largel}’  on  his  mother  and  a brother  who  resi<led  in 
Alabama  for  support.  He  went  to  Mississippi,  according  to  the  testi- 
mony of  himself  and  half-brother,  upon  the  invitation  of  the  lat- 
ter. to  make  the  house  of  his  half-brother  his  home.  It  also  ap- 
pears that  the  defendant  in  error  wrote  a letter  from  Mississippi  to 
his  counsel,  in  Alabama,  some  time  during  the  “latter  part  of  Jan- 
uary, or  in  February,  18t)3,’'  and,  the  letter  having  been  lost  or  mis- 
laid. counsel  testified  as  to  its  contents,  as  follows; 


••Well,  lie  wrote  that  he  hml  received  an  Invitation  from  his  limther  In  Missis- 
sippi.—Cainpbellsville.  Yazoo  county:  the  letter  w;is  written  from  there.— t(*ll- 
inp  him  to  come  and  make  It  his  home,  and  tliat  he  had  aecejited  tliat  invita- 
tion. and  had  gone  out  there,  and  was  making  It  his  home,  and  expc'cted  to 
continue  to  live  tliere.” 


The  attorney  further  testified  that  he  had  not  advised  the  defend- 
ant in  error  to  go  to  Mis.sissippi,  and  knew  nothing  of  his  change 
of  residence  until  the  receipt  of  the  letter,  above  mentioned.  The 
defendant  in  error  corroborated  this  t(‘stimony,  and  further  t(*.sti- 
fled  that  he  had  not  been  advisi*d  by  any  one  to  change  his  resi- 
dence, and  that,  at  the  time  he  left  Alabama,  he  was  ignorant  as 
to  the  effect  of  a change  of  residence  ui>ou  his  right  to  maintain  his 
suit  in  the  United  States  court.  A few  days  after  writing  the 
above  letter,  and  on  February  13,  181)3,  the  defendant  in  error  dis- 
misst*d  the  suit  |>endiug  in  the  state  court  of  Alabama,  and  on  May 
0th  following  instituted  the  present  suit  in  the  circuit  court.  After 
filing  suit  in  the  circuit  court,  he  remained  in  Mississippi  a few 
months,  and  about  October  1,  180.3,  re1urm*d  to  Alakinia,  as  he 
testified,  to  attend  the  trial  of  his  case.  Hefore  his  departure,  at  the 
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date  last  mentioned,  he  stated  to  several  of  his  (‘omjtanions  ihat  he 
would  return  to  Mississippi  in  about  thre<*  weeks.  (J?i  Novejnl>er 
11,  1893,  a trial  of  his  case  was  had,  and  there  was  a judgment 
against  him  on  the  ground  that  his  action  was  barred  by  the  stat- 
ute of  limitations  of  one  year.  Following  this  judgment,  the  de- 
fendant in  error  did  not  return  to  Mississippi,  but  remained  in  Ala- 
bama, where  he  registered  as  a voter.  May  12,  1894,  atteiuh*d  pre- 
cinct political  me<^*tings,  was  sent  as  a delegate  to  a county  political 
convention,  and  voted  at  an  election  held  during  that  year.  While 
the  defendant  in  error  testified  that,  at  the  time  he  registered,  he 
was  ignorant  of  the  laws  of  Alabama  affecting  his  right  to  register 
and  vote,  and  thought  that  a residence  of  only  three  months  in  the 
state  was  sufficient,  the  testimony  of  the  registrar  indicates  that  his 
information  was  not  so  limited.  Upon  this  point  the  registrar  of 
beat  9 of  Bibb  county,  in  1894,  testified  as  follows: 

“Q.  Was  Mr.  Carroll,  during  the  month  of  May,  18tV4,  In  RIbb  oounty?  A. 
I saw  him.  Q.  whether  or  not  he  registered  before  you,  A.  II«*  regis- 

tered before  me  on  the  llith  of  May,  Q.  State  whether  or  not  you  adminis- 
teretl  any  oath  to  him.  A.  I administered  the  registration  oath  in  full.  Q. 
Did  you  ask  him  any  questions  as  to  his  residence?  A.  Yes.  sir;  I aske«l 
him  if  he  had  been  a citizen  of  the  state  of  Alabama  for  a year;  and  I asked 
him  if  he  had  been  a resident  in  the  county  for  three  months,  and  if  he  had 
been  in  the  beat  thirty  days.  Q.  Wh;it  did  he  reply  in  answer  to  those  ques- 
tions? A,  He  rejilied  that  he  had.” 

The  pica  to  the  jurisdiction  of  the  court  was  filed  October  1,  1895. 
Although  it  was  the  avowed  purpose  of  the  defendant  in  error  to 
return  to  Mississippi  within  three  weeks  from  the  date  of  his  de- 
parture from  that  state,  October  1,  1893,  he  remained  in  Alabama 
about  two  years,  exercising,  meanwhile,  the  right  to  vote,  and  did 
not  return  until  this  court,  on  error,  reversed  the  circuit  court  as  to 
the  bar  of  the  statute,  nor  thereafter,  until  the  plea  challenging  bis 
citizenship  of  the  state  of  Mississippi  was  filed. 

As  to  the  qualifications  of  an  elector  in  Alabama,  it  is  provided  by 
the  Civil  Code  of  that  state  (volume  1,  § 319)  as  follows: 

“Every  man,  a citizen  of  the  Iinlted  States,  • * • who  is  twenty-one 

years  oid,  or  upwards,  who  shall  have  resided  in  this  state  one  year,  three 
months  in  the  county,  and  thirty  days  in  the  precima  or  ward  next  imnusli- 
ately  preceding  the  election  at  which  he  offers  to  vote  .is  ♦ * • a quali- 

fied elector,  and  may  vote  in  the  precinct  or  wanl  of  his  nctttal  residence,  and 
not  elsewhere,  for  all  oflicers  elected  by  the  people.  * • •” 

“Sec.  :i21.  No  person  shall  lose  or  acquire  a residence  either  by  temporary 
absence  from  his  place  of  residence  without  the  intention  of  remaining,  or  by 
being  a student,”  etc. 

If  the  defendant  in  error  had  been  a citizen  of  Alabama  for  the 
period  of  12  mouths  when  he  registered.  May  12.  1894,  he  surely  was 
not,  during  the  same  period,  a citizen  of  Mississippi,  as,  throughout 
his  entire  testimony,  fu*  claimed  to  be.  If  he  was  a citizen  of  Mis- 
sissijipi  when  he  took  the  legist rtition  oath  in  Alabama,  his  conduct 
entitles  his  testimony  to  but  slight  consideration  at  the  hands  of  a 
court  of  justice.  The  sudden  determination  of  the  defendant  in  er- 
ror, after  the  reversal  of  his  case  by  the  supreme  court  of  Alabama, 
to  make  Mississippi  his  home,  and  his  early  departure  theit‘after 
from  Alabama;  the  dismissal  of  his  suit  in  the  state  court  of  Ala- 
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bama.  and  the  institution  of  suit  in  the  circuit  court  following  soon 
after  his  arrival  in  Mississippi;  his  comparatively  brief  stay  in  the 
latter  state,  coupled  with  his  expressed  intention,  on  leaving  in  Oc* 
tober,  1893,  to  return  in  three  weeks;  his  subsequent  prolonged  res- 
idence in  Alabama,  ajid  his  active  participation  in  political  conven- 
tions while  there;  his  registration  in  Alabama  as  a voter,  together 
with  the  subsequent  exercise  by  him  in  that  state  of  the  right  of 
suffrage,  one  of  the  most  persuasive  indicia  of  citizenship,  and  its 
usual  accompaniment,  applying  the  tenn  “citizenship*’  to  male  persons 
who  have  attained  their  majority;  his  hurried  depiirture  from  Ala- 
bama, following  the  tiling  of  the  plea  to  the  jurisdiction  of  the 
court, — impress  us  with  the  conviction  that  the  defendant  in  error 
merely  changed  his  residence  temporaiily,  without  effecting  a change 
of  domicile,  and  that  while  absent  in  Mississipjn  ho  was  simply  a so- 
joiuner  there,  having  no  fixed  intention  to  remain.  The  animo  ma- 
nendi w^as  w’anting.  without  which  a change  of  domicile  may  not  Is* 
accomplished.  The  act  of  removing,  and  the  intention  to  remain 
in  the  new  place  of  abode,  must  both  concur  to  effect  a change  of 
domicile;  and,  if  either  of  th(  se  ingredients  lx*  lacking,  the  old  domi- 
cile remains,  and  a new  one  is  not  acquirfxl.  We  not  unmindful 
of  the  principle  that  a citizen  may  instantly  cliange  his  domicile,  and 
thereby  confer  jurisdiction  upon  the  courts  of  the  United  States,  but 
such  change  must  be  actual,  not  pretended;  the  nanoval  must  be  a 
real  one,  with  the  intention  of  remaining,  not  merely  ostensible. 

Taking  the  foregoing  view  of  the  case  as  made  by  the  evidence,  we 
are  of  opinion  that  the  trial  judge  would  have  been  warranted  in 
taking  the  case  from  the  jury,  and  dii*ecting  the  dismissal  of  the 
action  as  one  not  properly  within  the  jurisdiction  of  the  court.  Act 
1875,  § 5 (18  Stat.  472):  Williams  v.  Nottawa,  104  U.  S.  209;  Railway 
Co.  V.  Swan,  111  U.  S.  379,  4 Sup.  Ct.  510;  Farmington  v.  Pillsbur>-, 
114  U.  S.  138,  5 Sup.  Ct.  807;  Manufacturing  Co.  v.  Kelly,  100  U.  S. 
327,  16  Sup.  Ct.  307.  S(*e,  also,  Anderson  v.  Watt,  138  U.  S.  094,  11 

Sup.  Ct.  449;  Morris  v.  Gilmer,  129  U.  S.  328,  9 Sup.  Ct.  289;  Turner  v. 
Trust  Co.,  100  U.  S.  554,  1 Sup.  Ct.  519;  Little  v.  Giles,  118  U.  S.  590, 
7 Sup.  Ct.  32. 

As,  however,  the  court  was  not  asked  to  make  such  disposition  of 
the  case  after  the  evidence  in  relation  to  the  citizenshij)  of  defendant 
in  c*rror  was  all  adduced,  and  as  there  was  a slight  conflict  in  the 
evidence  in  relation  to  said  citizenship,  we  are  not  prepared  to  hold 
that  the  submission  of  the  issue  of  cilizenship  to  the  jury  was  erro- 
neous. Railway  Co.  v.  Ohle.  117  U.  S.  123,  0 Sup.  Ct.  032,  is  an  in- 
structive case  in  point.  We  notice  in  this  connection  that,  without 
obj(*ction  from  either  side,  the  issue  as  to  jurisdiction  was  submitted 
to  the  jury  with  the  merits,  under  directions  to  find  a general  verdict. 
The  practice  is  not  commendable.  In  such  a case  a gem*ral  verdict 
for  the  defendant  leaves  it  in  doubt  whether  the  ])laintiff  loses  his 
action  because  the  court  is  without  jurisdiction,  or  because  he  has 
no  ca.se  on  the  merits. 

In  the  progress  of  the  trial  one  Henry  Milan  was  introduced  and 
sworn  as  a witness  for  the  plaintiff  below,  and  as  to  said  plaintiff’s 
situation  testified  as  follows: 


Digitized  by  Google 


216 


28  C.  C.  A.  REPORTS. 


“Q.  Do  5‘ou  know  what  his  financial  condition  was?  A.  Yea.  air;  I fcueas  I 
do.  Q.  What  was  it?  <Tlu*  defendant  objected  to  this"  question.)  Q.  Did 
he  have  any  means  of  support  tliere,  that  you  knew  of?  A.  None  whatever. 
(The  defendant  oi)jected  to  tliis  question  and  answer,  because  it  is  irrelevant, 
immaterial,  and  Illegal.  The  court  overruled  this  objection,  and  the  defend- 
ant then  and  there,  in  open  court,  duly  excepted.)  Q.  State  wlietiier  or  not 
you  know  if  he  had  any  way  of  supporting  himself.  A.  He  had  no  way  of 
supporting  himsidf.  that  I know  of,  at  that  time,  nor  hmlu’t  had.  Q.  Was 
his  brotlier  at  work  at  that  time?  A.  No,  sir.  Q.  What  was  the  condition  of 
his  mother?  A.  Bad  condition.  The  only  way  slie  had  of  making  her  living 
was  by  the  needle.  (The  defendant  objected  to  this  last  ipiestion.  and  movt^l 
the  court  to  exclude  the  answer.  i>ecause  the  same  is  immaterial,  illegal,  and 
irrelevant,  which  objection  and  motion  the  court  overruled,  and  the  defend.ant 
then  and  there,  in  open  court,  duly  excepted.)” 

Tliis  evidence  had  no  lefjitiinate  bearinjj  on  any  issue  in  the  case, 
and  we  mtiy  well  say  of  it,  as  was  said  in  a similar  cast'  by  the  supreme 
court  in  Ptmnsvlvania  Co.  v.  Rov,  102  U.  S.  451,  460: 

“This  proof,  in  connection  witli  tlic  impairment  of  his  ability  to  earn  money, 
was  well  calculated  to  arouse  the  sympathies  of  the  jurj”.  and  to  enhanct*  the 
damages  l>eyoml  the  amount  which  the  law'  permitted;  that  is,  beyond  what 
w'a.s.  under  all  the  circumstances,  a fair  anti  just  compensation  to  the  person 
suing  for  the  injuries  receive<l  by  him.  How'  far  the  asse.ssment  of  damages 
was  eonlrolletl  by  this  evidence  as  to  the  plalutitTs  family  it  is  impossible  to 
determine  with  absolute  cerbiinty.  but  the  reasonalde  presumption  is  that  it 
had  some  influence  upon  the  verdict.” 

After  the  close  of  the  evidence,  during  the  jirgument  before  the  jury, 
counsel  for  plaintiff,  among  other  things,  said: 

“Now,  as  to  the  question  of  danjages;  and  really  it  .seems  to  me  that  is  the 
only  question  you  have  to  consider.  There  is  no  iron-bound  nde  telling  you 
what  damages  to  give.  You  cannot  give  plaint  iff  more  than  he  claims,  but 
can  give  him  every  cent  he  claims,  which  is  :?."»0.00f).  There  are  certain  rules 
laid  dow'n  by  the  courts  which  are  intended  to  be  guidt's  to  you  in  arriving 
at  the  amount  of  damages  it  is  proper  to  give,  The.se  rules  say.  in  estimating 
damages,  you  may  take  Into  consideration  plaintiff's  age.  his  health,  what  he 
was  earning  at  the  time  he  was  injured,  what  he  earns  or  is  able  to  earn 
now.  his  sufferings,  physical  and  mental,  and  give  him  enough  to  compen.'iate 
him  for  these  losses.  You  first  take  a man’s  age  and  health,  and  from  that 
try  and  arrive  at  his  expectancy  in  life.— how  long  he  may  expect  to  live. 
Many  insurance  companies  make  it  a part  of  their  business  to  form  some  idea 
on  that  point,  from  statistics  and  otherwise  Some  of  these  <*omp:inies  take 
the  avtu’age  life  of  a thousand  men.  say.  and  from  that  arrive  at  about  how 
long  a man  exjtects  to  live:  and  these  averages  say.  in  this  case  here,  that 
a man  22  years  old.  In  good  physical  conjlltlon.  can  reasonably  expect  to  live 
40  years  longer.  There  are  eminent  men  who  have  gone  to  work  to  find  this 
our.  Then  .vou  must  take  into  consi«leration  the  amount  that  the  man  was 
earning  at  the  time  that  he  w’as  hurt,  and  consider,  in  connection  with  that, 
how  mtich  he  can  earn  now.  or  if  he  hml  been  totally  disabled.  At  the  time 
he  wjis  hurt  he  said  he  made  alnjut  st*ven  or  eight  trips  a wa'ck.  He  got 
.f2.25  for  each  single  trip,  and  he  made  seven  or  eight  of  those  single  trips; 
I)ut  it  at  .seven,  the  lowest  number.  That  would  l>e  alnuit  a wet*k.  He 
made  about  lliat  much  a week.  There  are  four  weeks  and  a half  in  a month. 
So,  multiply  sixteen  by  four  and  a half,  and  that  amounts  to  $70  to  $75; 
about  $!Mji)  a year,  what  he  was  earning.  Now’,  look  at  him.  and  say  what  he 
Is  able  to  earn  now.  And,  when  you  take  that  into  consideration,  it  is  not 
for  you  to  say  that  he  must  quit  his  cho.sen  field  of  lal)or,  and  go  at  some- 
thing else;  but  could  he  earn  anything  in  his  chosen  fiehl  of  labor?  Not  a 
dollar.  'I'luy  wouldn’t  evt-n  take  him  down  here  to  be  a fiagman,  l>ecau3e  he 
<'oiildn’t  get  about  fast  enough.  Tiny  tJike  one-legged  men  sometimes,  but 
not  a man  who  hasn’t  any  feet  jit  all.  They  wouldn’t  take  them.  So.  in  forty 
years’  time. -if  you  look  at  it  that  way,  as  you  have  a right  to  do.— in  forty 
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years’  time  he  would  earn  $30,000.  I propose  to  present  this  question  of  dam- 
ages In  Its  various  lights,  and  allow  you  to  say  what  plaintiff  shall  have. 
It  might  be  objected  that  $36,000  would  be  too  much  to  ^ve  plaintiff  for  his 
loss  in  earnings  alone;  that  it  would  not  be  proper  to  give  him,  in  a lump, 
the  amount  he  would  earn  in  forty  years.  All  right;  let  us  look  at  it  In 
another  way.  What  amount,  put  out  at  Interest,  would  produce  $1H)0  per 
year.  Calculate  it  at  seven  per  cent.,  ami  that  is  al>out  all  the  Interest  you 
could  safely  count  on  getting,  and  it  would  take  about  $1,3.(100.  Now.  add  to 
that  enough  to  compensate  him  for  his  i>hyslcal  sufferings,  and  tlien  add 
enough  more  for  his  mental  suffering,  and  you  will  about  reach  all  we  claim. 
Cive  him  $30,000.  It  is  not  too  much;  and  you  may  rest  assured  neither 
this  court  nor  any  other  court  will  set  it  aside  as  being  excessive.  (The  de- 
fendant objected  to  this  argument  of  the  counsel  beginning  with  the  words, 
‘some  of  these  companies,’  and  ending  with  the  worcls,  ‘in  40  years’  time  he 
would  earn  $36,000,’  because  it  is  not  a proper  basis  for  damages  in  a ca.se 
of  this  sort,  and  moved  the  court  to  exclude  the  same  from  the  jurj',  because 
it  does  not  lay  down  the  proper  rule  for  the  estimate  of  damages  in  a case 
of  this  kind,  and  because  it  is  misleading.  The  court  overruled  this  motion 
of  the  defendant,  to  which  ruling  of  the  court  the  defendant  then  and  there, 
in  open  court,  duly  excepted,  i” 

In  his  charge  to  the  jury’ all  the  trial  judge  said  on  the  question  of 
damages  is  as  follows: 

“Now,  if  you  should  be  of  the  opinion  that  there  was  negligence  here,  under 
the  law  and  the  facts  of  the  case,  and  the  Jurisdiction  of  the  court  is  main- 
tained. then  the  next  thing  is  how  much  damages  ought  he  to  have.  And  on 
that  subject  you  will  consider  the  degree  of  disability,— whether  he  has  been 
left  by  this  accident  disabled  to  do  anything.  Well,  there  ain’t  much  doubt 
alx)ut  that.  There  isn’t  much  controversy  about  that  by  counsel,  because  the 
man  is  veiy  little  able  to  earn  anything  now.  But  I say  that  is  to  be  consid- 
ered. and  his  age  when  the  accident  happened,  and  his  capacity  for  earning 
wages  at  and  before  that  time,— that  Is  to  be  considered.  Twenty-two  years 
was  his  age.  There  was  a suggestion  that  he  might  be  promote<l, — certainly, 
but  I think  that  is  not  insisted  upon.  I think  that,  perhaps,  is  going  a little 
beyond  the  rule.  Of  course,  he  might  be  promoted  to  the  superintendence 
of  a railroad  company,  like  the  others,  but  I say  that  is  going  a little  too  far. 
But  his  sufferings,  mental  and  physical—  On  the  idea  of  mental  suffering, 
counsel  perhaps  gave  it  a pretty  wide  range,  but  I think  the  riiie  is  for  tlie 
jury  to  consider  sufferings,  mental  and  physical,  as  you  will  consider  it.’’ 

To  this  part  of  the  charge  the  plaintiff  in  error  duly  exoeptod,  and 
the  foregoing  remarks  of  counsel  and  the  charge  of  the  judge  in  rela- 
tion to  damages  are  assigned  as  error. 

The  remarks  of  counsel  stated  an  incorrect  method  of  arriving  at 
the  measure  of  damages,  were  unfair,  and  tended  to  mislead  the  jury, 
and  there  was  error  in  permitting  the  same  to  go  to  the  jury.  In  Rail- 
way Co.  V.  Fan*,  12  U.  S.  App.  520,  528,  6 C.  C.  A.  211,  and  50  Fed. 
094,  in  a similar  case,  exactly  the  same  error  was  committed.  In  re- 
lation to  it  the  learned  judge  announcing  the  opinion  of  the  court  said: 

“This  was  a manifest  error.  The  present  value  of  the  earnings  of  40  years 
to  come.  If  ab.solutely  assured,  is  much  less  than  50  per  cent,  of  their  amount, 
at  any  rate  of  interest  that  prevails  in  the  Indian  Territory;  and  when  it  is 
considered  how  uncertain  these  earnings  are,  how  many  chances  of  disability, 
disease,  and  disposition,  condition  the  probable  earnings  of  a young  man,  the 
rule  announced  is  absurd.  Nor  was  the  vice  of  this  argument,  or  of  the 
court’s  approval  of  it,  anywhere  extracted  in  the  general  charge.  The  Judge 
contented  himself  with  the  harmless  remark,  upon  this  branch  of  the  case, 
that  if  the  Jury  found  for  the  plaintiff  they  should  allow  such  a sum  as  would 
compensate  him  for  his  pecuniary  loss  sustained,  or  that  he  would  hereafter 
sustain,  by  reason  of  the  disabilities  caused  by  his  injuries,  but  that  they 
should  not  assume  that  he  was  entirely  incapacitated  l)ccause  be  could  not 
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perform  the  duties  of  a hrakeman,  but  should  consider  his  power  to  earn 
money  in  other  stations  of  life.  He  nowhere  condemned  the  vicious  and  mis- 
leading rule  for  measuring  the  plaintiff’s  pecuniary  loss  which  the  plaintiff’s 
attorney  had  laid  down  and  he  had  approved.  We  repeat  here  what  we  had 
occasion  to  say  in  Railway  Co.  v.  Needham,  3 C.  C.  A.  120,  r>2  Fed.  371,  377: 
‘General  remarks  of  this  character  in  the  course  of  a charge,  while  they  may 
tend  to  show  that  the  court  really  entertains  sound  views  of  the  law,  do  not 
extract  the  vice  of  an  erroneous  Instruction,  positive  in  its  terms,  which  directs 
the  jury  to  allow  damages  on  a wrong  basis.’  Nor  do  these  remarks  of  the 
attoraey  constitute  a fair  argument.  The  Jury  is  sworn  to  determine  the  is- 
sues of  the  case  according  to  the  law  and  the  evidence  given  them  in  court. 
an<l  no  argument  Is  fair  which  misstates  the  evidence,  or  misleads  the  jury 
as  to  the  law.” 

In  all  this  we  fully  concur. 

Further  on  in  the  arp^ument  of  the  case  another  counsel  for  plaintiff 
said  in  part  to  the  jury: 

‘‘The  court  will  charge  you  that,  if  you  find  that  Uie  plaintiff  is  entitled  to 
recover,  then  he  can  recover  just  compensation  for  all  the  injury  done  him, 
including  physical  as  well  as  mental  suffering.  It  is  true  that  we  have  no 
rule  by  which  to  measure  or  weigh  suffering,  pain,  either  physical  or  mental. 
You  heard  the  plaintiff  testify  that  he  would  not  express  in  words  his  suffer- 
ing, which  has  been  continuous  from  the  injury,  June  19,  1890,  up  to  tli** 
present.  Now,  what  amount  will  be  just  to  award  him  for  all  his  suffering? 
When  you  come  to  consider  the  mental  suffering,  will  it  be  right  to  exclude 
all  consideration  of  what  suffering  a normal  mind  would  undergo  in  all  these 
long  j’ears,  when  contemplating  the  condition  to  which  the  plaintiff  has  l>een 
reduced,  so  that,  as  the  evidence  shows  you,  that  without  those  artificial 
limbs  he  has  to  crawl  from  bed  to  chair  and  from  chair  to  bed?  Will  you 
exclude  all  the  suffering  that  naturally  came  from  young  manhood’s  hopc^ 
blasted;  that  came  from  the  realization  that  he  was  a crawling  pauper,  and 
that  he  could  never  hope  to  marry;  that  no  woman  would  marry  a pauper? 
I will  ask  any  husband  on  that  jurj',  I ask  any  father  on  that  jury,  can  you 
measure  the  comfort  and  the  joy  that  a life  with  a loving  wife  has  brought 
you  in  dollars  and  cents?  Can  you  say  how  much  money  would  compensate 
you  for  being  deprived  of  any  pleasure  of  life  as  you  step  about  in  full-grown 
manhood,  6 feet  in  your  stocking  feet  and  22  years  old?  How  much  money 
would  compensate  you  to  deprive  you  of  the  power  of  creating  your  kind, 
and  transmitting  your  blood  and  your  name  to  your  child?  (The  defendant 
objected  to  and  moved  to  rule  out  that  part  of  the  argument  of  counsel  begin- 
ning with  the  words,  ‘I  will  ask  any  husband,’  and  ending  with  the  words, 
‘name  to  your  child,’  because  there  Is  no  such  evidence  as  will  support  it  in 
this  case;  which  motion  the  court  overruled,  and  the  defendant  then  and  there 
in  open  court,  duly  excepted.  Counsel  continuing:)  I do  not  say  that  there 
is  a scintilla  of  evidence  in  this  case  that  this  man  was  deprived  of  his  genital 
organs,  of  his  physical  power  to  get  cliild,  or  his  physical  power  to  enjoy  con- 
nection with  woman.  I didn’t  get  down  to  so  low  and  brutal  a plane  as  that. 
There  is  no  such  evidence.  But  I ask  you,  as  common-sense  men,  tell  me 
where  you  will  find  on  the  face  of  this  globe  his  equal  in  society,  his  equal  in 
Intelligence,  bis  equal  in  position,  and  his  equal  in  physical  condition,  a woman 
who  would  marry  that  man,  cut  up  and  shriveled  up  as  he  Is.  Who  would 
do  it?  Tell  me.  If  in  all  this  broad  land  you  could  find  a woman,  as  I said, 
his  equal  in  intelligence  and  position,  who  would  voluntarily  consent  to  be- 
come his  wife  and  become  the  mother  of  a pauper  child?  And  what  sort  of 
children  does  a pauper  beget?  That  Is  what  is  the  matter  with  this  country 
now.  Y’ou  frequently  hear  it  said  that  pauperism  and  crime  go  hand  In  hand. 
In  one  sense  of  the  word,  just  as  the  mother  walks  along  with  her  child, — 
the  hand  of  the  little  pauper  child  in  hers,— just  so  pauperism  and  crime  go. 
When  you  make  a man  and  woman  paupers,  and  whenever  those  paupers  beget 
children  and  bring  pauper  children  into  this  world,  the  chances  are  very  strong 
that  the  whole  brood  will  be  criminal.  (The  defendant  objected  to  and  moved 
the  court  to  exclude  that  part  of  the  argument  of  counsel  from  the  jury  begin- 
ning with  the  words,  ‘I  do  not  say,’  and  ending  with  the  words,  ‘the  whole 
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brood  will  Ik?  orinilii.il.’  because  It  is  not  a lepltlninto  basis  of  damnpos.  docs 
not  lay  down  the  proper  rule  for  the  estimate  of  damages  in  a case  of  this 
klml.  and  is  unfair  ami  misleading:  which  motion  the  court  overrulotl,  and 
the  defendant  then  and  there,  in  open  court,  duly  excepted.” 

far  as  the  record  shows,  the  trial  judge  permitted  the  foregoing 
remarks  to  go  to  the  jury  with  his  quasi  approval.  There  was  noth- 
ing in  the  complaint  or  in  the  evidence  to  warrant  such  argument. 
The  remarks  were  an  appeal  to  the  sympaihies  of  the  jury  on  matters 
entirely  outside  of  the  case,  and  were  calculated  to  arouse  the  prejudice 
and  mislead  the  jury  as  to  the  propiT  rule  of  damages  as  well  as  on 
other  issues  in  the  case.  That  these  objectionable  appeals  to  the 
prejudices  of  the  jury  did  mislead  them,  and  procure  a verdict  on  a 
false  basis,  somewhat  appears  by  the  amount  of  the  verdict  actually 
rendered,  which  is  sufficiently  large,  at  the  legal  rate  of  interest  in  the 
state  of  Alabama,  to  give  the  defendant  in  error  an  income  in  excess  of 
what  he  could  have  earned  if  he  had  not  been  injured,  and  had  con- 
tinued a railroad  brakeman  during  his  natural  life,  and  at  his  death 
leave  his  capital  intact.  We  understand  the  general  rule  to  be  that 
the  remarks  of  counsel  to  the  jury  on  the  merits,  to  constitute  reversi- 
ble error,  must  be  objected  to  at  the  time,  be  unwarranted  by  the  plead- 
ings and  evidence,  have  a tendency  to  mislead  or  prejudice  the  jury, 
and  he  to  more  or  less  extent  afiproved  by  the  trial  judge. 

The  bill  of  exceptions  shows  the  following  proceedings: 

‘And  the  defendant  then  and  there  requested  the  court  to  give  the  following 
written  charge:  ‘(14)  The  court  charges  the  Jury  that  rule  number  12<’t  set 

out  in  plea  number  8 of  defendant,  is  a reasonable  rule.’ — which  charge  the 
court  gave,  with  the  modliication  thereto  as  appears  in  this  bill  of  exceptions 
in  the  oral  charge  of  the  court;  to  which  modification  of  said  charge  the  de- 
fendant then  and  there  in  open  court,  and  in  the  presence  of  the  jui*y,  l>eforc 
the  Jury  withdrew,  duly  excepted.  And  the  defendant  then  and  there  re- 
quested the  court  to  give  the  following  w’ritten  charge:  ‘(15)  The  court  charges 

the  jury  that  if  they  believe  from  the  evidence  that  the  plaintiff  disobeyed  said 
rule  number  12fi,  as  set  out  in  plea  number  8 of  defendant,  and  did  not  exam- 
ine said  link  to  see  if  it  w'as  in  proper  condition,  and  that  such  disobedience 
of  said  rule  contributed  proxlraately  to  his  own  Injury,  then  he  cannot  recover,’ 
—which  charge  the  court  refused  to  give;  to  which  action  of  the  court  In  re- 
fusing to  give  said  charge  the  defendant  then  and  there  in  open  court,  and  in 
the  presence  of  the  jury,  before  the  jury  withdrew,  duly  excepted.  And  the 
defendant  then  and  there  requested  the  court  to  give  the  following  written 
charge:  *(16)  The  court  charges  the  jury  that  rule  number  242,  as  set  out 

in  plea  number  9 of  defendant.  Is  a reasonable  rule,’— which  charge  the  court 
gave,  with  the  modification  thereto  as  appears  on  this  bill  of  exceptions  in 
the  oral  charge  of  the  court;  to  which  modification  of  said  charge  the  defend- 
ant then  and  there  in  open  court,  and  in  the  presiuice  of  the  jury,  before  the 
Jury  withdrew,  duly  excepted.  And  the  defendant  then  and  there  re«iuested 
tile  court  to  give  the  following  written  charge:  ‘(17)  The  court  charges  the 
jury  that  if  they  believe  from  the  evidence  tliai  the  plaintiff  disobeyed  rule 
number  242,  as  set  out  in  defendant’s  plea  number  9,  .and  did  not  examine 
the  link  to  see  if  it  w'as  in  proper  condition,  and  that  such  disobedience  of  s.nid 
rule  contributed  proximately  to  his  own  injury,  then  he  cannot  recover,’— 
which  charge  the  court  refused  to  give;  to  which  action  of  the  court,  in  refus- 
ing to  give  such  charge,  the  defendant  then  and  there  In  open  court,  and  in 
the  presence  of  the  jury,  before  the  jurj’  withdrew,  duly  excepte<l.  And  the 
defendant  then  and  there  requested  the  court  to  give  the  following  written 
charge;  ‘(18)  The  court  charges  the  jury  that  rule  number  245,  as  set  out  in 
defendant’s  plea  number  10,  is  a reasonable  rule,’— whicli  charge  the  court 
gave.  And  the  defendant  then  and  there  requested  the  court  to  give  the  fol- 
lowing written  charge:  ‘(19)  The  court  charges  the  jury  that  If  they  believe 
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from  the  evidence  that  the  plaintifT  disobeyed  rule  245,  as  set  out  in  defend- 
ant’s plea  niiinber  10,  and  did  not  inspect  or  aid  the  conductor  in  inspecting  the 
cars  when  the  train  stoi>ped  for  wattT  or  for  otlier  trains,  and  that  such  dis- 
ol>edience  of  said  rule  contributed  pro.viinalely  to  his  own  injuiy,  then  he  can- 
not recover,’— which  charge  the  court  refused  to  give;  to  whicli  action  of  the 
court,  in  refusing  to  give  said  charge,  the  «lcfen«lant  then  and  there  in  open 
court,  and  in  the  presence  of  the  jury,  before  the  jury  withdrew,  duly  ex- 
cepted. And  the  defendant  then  and  there  requested  the  court  to  give  the  fol- 
lowing written  charge:  ‘(20)  The  court  <-harges  the  jury  tliat  Inasmuch  as  the 

plaintiff  had  possession  of  the  rule  book  of  the  defendant  coriwratiou,  mid 
read  the  rules  pertaining  to  signals,  lie  is  charged  with  notice  of  the  other 
rules  in  the  said  book  pertaining  to  the  duties  of  freight  brakemen.’ — wliich 
charge  the  court  refused  to  give;  to  which  ai  tion  of  the  court  In  refusing  to 
give  said  charge  the  defendant  then  and  there  in  open  court,  and  in  the  presence 
of  the  jury,  before  the  jury  withdrew,  duly  exceiUed.  * * ♦ And  tl;e  de- 

fendant then  and  there  requested  the  court  to  give  the  following  written 
charge:  *(2‘J)  The  plaintiff,  in  hiring  his  service  to  the  defendant  as  a brake- 

man.  is  to  be  considered  as  bound  to  have  the  skill  and  knowledge  re<iuisit«* 
to  the  proper  performance  of  tiie  duties  pertaining  to  that  jiosition,  and  he  is 
to  be  conclusively  presumed,  if  he  liad  accc.ss  to  the  rules  of  Uie  company 
touching  the  performance  of  those  duties,  to  have  known  such  rules;  and  if 
It  app<*ars  from  the  evidence  that  the  rules  required  the  plaintiff,  a.s  brake- 
man.  to  inspect  and  examine  the  links  and  drawheads  in  the  train,  then,  if 
such  c.xamination  would  have  disclosed  the  defect  in  said  link,  the  plaintiff 
<‘annot  recover,  for  his  failure  to  examine  the  said  applianc(‘s  was  negligence 
which  pr<M'Iud(>s  his  recovery.  If.  on  tlu»  other  band,  such  examinaiinii  would 
not  have  disclosed  siudi  defects,  rlie  same  being  latent,  the  defend.ant  is  not 
responsible  therefor,  and  the  accident  is  to  be  taken  a.s  emlmiced  in  the  risks 
of  the  service,  for  wliich  there  can  lie  no  recovery,’— which  charge  the  court 
refused  to  give;  to  which. action  of  the  <’ourt,  in  rehislng  to  give  such  charge, 
the  defendant  then  and  there  in  open  court,  and  In  the  pre.sence  of  the  jury, 
before  the  jury  withdrew,  duly  excepted.” 

The  record  further  sliows  the  modifications  of  the  trial  judge  in  re- 
lation to  rules  12G  and  242,  as  follows: 

“‘(14)  The  court  charges  the  jur>'  tiiat  rule  No.  12(».  set  out  in  plea  No.  8 of 
defendant,  is  a rcasonalile  rule.’  'I’he  Court:  I suiipose  I may  .say  that.  bur. 

of  course,  it  must  be  shown  that  the  plaintiff  knew  of  this  rule  or  had  the 
means  of  knowing.  With  that  uiiderstamling  I give  the  charge.  ‘(10)  The 
court  charges  the  jury  that  rule  No.  '242.  as  set  out  in  plea  No.  1)  of  defendant, 
is  a reasonable  rule,’  The  Court:  A reasomible  rule,  but  it  rau.st  be  brought 

home  to  the  knowledge  of  the  plaintiff.  Not  only  so,  but  it  must  not  be  a rule 
that  tends  to  shift  tiie  bunien  of  tlie  duty  which  rested  upon  the  defendant 
railroad  company  to  furnish  reasonablj'  safe  apiillauces  for  the  operation  of  its 
train.” 

The  specific  ins! ructions  requested  as  to  rules  12fi,  242,  and  245,  al- 
though strikiugly  pertinent  as  to  subject-matter  to  the  case  in  hand, 
were  projx*rly  refusc*d  by  the  trial  judge,  because  they  do  not  i*ecite, 
as  a prerequisite  to  their  apjilication,  that  the  jury  should  find  from 
the  evidence  that  the  plaintill  in  the  court  below  had  access  to,  or  was 
charged  with  notice  of,  the  rules  of  the  conqiany,  and  for  this  we  find 
no  error  in  the  refusals  to  charge  as  recpiested.  The  charge  requesti^ 
above,  numbered  22,  however,  is  not  open  to  the  same  objection,  and 
should  have  been  given  to  the  jury.  There  was  evidence  tending  to 
show’  that  the  plaintiff  below  had  access  to  the  rules  of  the  company, 
and  he  testified  himself  that  he  had  examined  the  said  rules  for  the 
purpose  of  finding  out  his  duty  in  regard  to  signals.  The  rules  are 
reasonable,  and  the  trial  court  so  held,  and  the  propositions  of  law  con- 
tained in  the  requested  charge  are  sound,  and  applicable  to  the  facts  of 
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the  case.  If  the  defendant  in  error  had  access  to  the  rnh*s  of  the 
railway  comiuun*,  and  was  charged  with  notice  of  their  re(|uireinents, 
and  such  rules  w^ere  reasonable,  and  required  the  defendant  in  error, 
as  a brakeman  on  the  train,  to  inspect  the  links  and  drawheads,  and 
the  defendant  in  error  neglected  to  make  such  inspi'ction,  which  in- 
spection would  hare  shown  the  defective  character  of  the  link  which 
caused  the  accident,  resulting  in  the  injuries  complained  of,  it  is  clear 
that  the  defendant  in  error,  b}"  his  own  negligence,  contributed  to  his 
own  injury.  If,  on  the  other  hand,  a proper  inspection  would  not 
have  shown  the  defective  character  of  the  link  causing  the  accident, 
bi*cause  the  defect  was  latent,  and  not  discoverable  on  insjiection,  then 
it  is  clear  that  the  defendant  in  error  cannot  recover,  because  the 
accident  and  his  resulting  injuries  were  the  assumed  risks  of  his  serv- 
ice; and  this  conclusion  is  strengthened,  for  this  case,  when  we  con- 
sider that  the  defective  link  was  not  one  furnished  dire<  tly  by  the  rail- 
road company,  but  came  with  a foreign  through  car,  which  the  railroad 
company  was  bound  to  forward  without  delay,  and  without  such  op|H)r- 
tunities  to  insj)ect  as  existed  in  relation  to  its  own  <*ars.  When 
through  cars  ai*e  received  from  a foreign  road,  an  inspection  by  train 
employ<^8  is  about  the  only  inspection  practicable.  The  rul(*s  of  the 
plaintiff  in  error  required  such  inspection  on  the  part  of  the  defendant 
in  error,  and  if  he  ought  to  have  made  it.  and  did  not,  or  if  he  made 
it  and  the  defect  was  latent,  and  the  defective  link  was  the  cause  of 
the  accident,  then  the  d(*fendant  in  error  should  not  recover. 

There  is  no  question  but  that  railroad  corporations  should  require, 
at  their  peril,  cars,  their  couplings  and  appliances,  to  be  reasonably 
insp)ected  by  competent  agents,  and  that  the  ordinary  employ^  may 
rely  on  such  ins|jection,  nor  that  this  applies  to  cars  received  for 
through  trjinsit  from  other  roads  as  well  as  its  own;  but  it  does  not 
follow  that  what  may  be  reasonable  inspection  for  a home  car  shall 
be  demanded  as  alone  reasonable  for  a foreign  car,  received  for  through 
transit.  The  time,  place,  and  general  oiyportunity  for  inspection,  and 
the  fact  that  the  foreign  car  comes  to  hand  as  one  actually  on  trial, 
show'ing  its  fitness,  all  should  be  considered,  in  view  of  the  rapid 
transit  now  furnished  by  the  railroad  companies,  and  demanded  by  the 
business  public.  Every  trainman  of  ordinary  intelligence  and  ex- 
perience knows  that  there  is  and  must  be  a de<‘ided  difference  in  the 
inspection  possible  betw’een  the  home  cars  and  the  foreign  cars  on 
through  trains,  and  it  is  not  unreasonable  to  hold  that  w hat  necessary 
risks  attend  the  inspection  of  the  latter  are  risks  of  the  service.  We 
are  aware  that  the  adjudged  casi*s  are  not  wholly  with  us  on  the  mat- 
ter of  the  inspection  required  of  foreign  through  cars,  but,  until  the 
supreme  court  of  the  United  States  shall  speak  to  the  contnjry,  w'e 
must  hold  with  those  cases  which  recognize  the  actual  situation, — the 
actual  way  the  business  is  and  must  be  carried  on,  if  carried  on  at  all, 
— rather  than  with  those  cases  which  tend  to  make*  the  railroad  com- 
panies absolute  insurers  against  all  the  risks  of  a well-knowm  danger- 
ous emplovinent. 

In  Railroad  Co.  v.  Meyers,  22  C.  C.  A.  2fiS,  70  Fed.  443,  445,  it  is  said: 

“If  a car  be  acceptetl  for  transportation  over  the  road  of  the  receiving  (-om- 
pany,  it  is  clear  that  defects  which  are  ‘visible  or  discoverable  by  ordinary 
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inspection’  must  be  repnlred  sufflciomlv  to  make  the  use  of  the  car  reasonably 
safe.  Railroad  Co.  v.  Herbert,  116  U.  S.  642.  6 Sup.  Ct.  590.” 

In  Mackin  v.  Railroad  Co.,  135  Mass.  201,  205,  the  supreme  judicial 
court  of  Massachusetts  says: 

“In  the  present  case,  however.  It  appears  that  the  car  was  not  owned  by 
the  defendant,  but  came  from  the  West,  and  was  received  upon  the  defendant’s 
road  at  its  western  terminus,  at  Greenbush.  and  was  drawn  to  Boston,  and 
thence  to  Brookline:  and  it  is  contended  by  the  defendant,  as  the  true  con- 
struction of  the  bill  of  exceptions,  that  the  destination  of  the  car  when  received 
was  Brookline,  and  that  the  defendant  did  not  use  it  in  the  local  business  of 
the  corporation,  but  merely  drew  it  to  its  original  destination,  and  unloadeii 
It,  and  was  about  to  draw  it  back  to  Boston,  to  be  In  readiness  for  its  return 
to  the  West.  These  latter  facts  are  not  stated  in  express  terms,  but,  if  true 
(althouprh.  perhaps,  the  mere  ownership  1s  not  material),  a car  so  received, 
while  In  transit  to  Its  destination,  and  until  read.v  for  such  inspection  as  would 
be  suitable  and  necessary  in  preparation  for  Its  return,  would  not  come  within 
the  rule  applicable  to  machinery  and  appliances  furnished  l»y  the  defendant. 
Accordlnjf  to  the  course  of  business,  well  knowm  to  the  plaintiff,  and  notorious, 
the  defendant  was  in  the  habit  of  receiving  many  such  cars  dally,  and  draw- 
ing them  over  its  road  as  a part  of  its  freisrht  trains.  Even  in  the  absence 
of  any  statute  or  special  contract,  repulatinjr  the  terms  of  receivins:  and  draw- 
ing such  cars,  the  defendant  was  bound,  as  a common  carrier,  to  receive  and 
draw  them.  Vermont  & M.  R.  Co.  v.  Fitchburjr  R.  Co..  14  .\llen,  462.  4G9.  The 
obligation  of  drawing  cars  over  its  road  would  not  extend  to  such  as  were  in 
an  unsafe  condition:  but.  as  to  cars  so  received,  the  duty  of  the  <lefendant  is 
not  that  of  furnishing  proper  instrumentalities  for  service,  but  of  inspection 
and  this  duty  is  performed  by  the  emplo.vment  of  sufficient  competent  and 
suitable  inspectors,  who  are  to  act  under  proper  superintendence,  rules,  and 
instructions:  and.  however  it  ma.v  be  as  to  other  cars,  the  inspectors  must 
be  deemed  to  be  engaged  in  a common  employment  with  the  brakemen  as  to 
such  cars  while  in  transit,  and  until  ready  to  be  inspected  for  a new  service.” 

Goodrich  v.  Railroad  Co.,  11  fi  N.  Y.  308,  22  X.  E.  397,  holds  that  a 
railro.ad  corporation  owes  to  its  cniployt^s  the  same  duty  of  inspecting: 
the  cars  of  another  company  ustnl  upon  its  own  road  as  if  they  were  its 
own,  and  is  responsible  for  the  const'quences  of  such  defects  as  would 
be  discovered  by  ordinary  inspection;  and  the  opinion  of  the  court  of 
appeals  of  New  York  is  instructive,  so  far  as  applicable  to  the  facts  of 
the  present  case,  and  we  quote: 

“It  was  decided  In  Gottlieb  v.  Railroad  Co.,  100  N.  Y.  462.  3 N.  E.  314.  that 
a railroad  company  is  bound  to  Inspect  the  cars  of  another  company  us«n1 
upon  its  road,  just  as  it  would  inspect  its  own  cars:  that  it  owes  this  duty 
as  master,  and  is  responsible  for  the  consequences  of  such  defects  as  would 
be  disclosed  or  discovered  by  ordinar>’  inspection:  that  when  cars  come  to 
it  from  another  road,  which  have  defects  visible  or  discernible  by  ordinary 
examination,  it  must  either  remed.v  such  defe<"ts  or  refuse  to  take  them.  Tliis 
duty  of  examining  foreign  cars  must  obviously  be  performed  before  such  cars 
are  placed  in  trains  upon  the  defendant’s  road  or  furnlslied  to  Its  employes 
for  transportation.  When  so  furnished,  the  employes  whose  duty  It  Is  to 
manage  the  trains  have  a right  to  assume  tiiat,  so  far  as  ordinary  care  can 
accomplish  It.  the  cars  are  equipped  with  safe  and  suitable  appliances  for  the 
discharge  of  their  duty,  and  that  they  are  not  to  be  exposed  to  risk  or  danger 
through  the  negligence  of  their  employer.  The  defect  complained  of  in  this 
case  was  obvious  and  discernible  to  tlie  most  ordinary  inspection,  and  could 
have  been  easily  remedied.  It  is  argued  by  the  defendant  that  it  had  fulflUed 
its  duty  when  it  had  furnished  for  the  use  of  its  employt^s  crooked  links, 
which  could  be  used  in  coupling  together  cars  upon  which  the  bumpers  were 
of  different  heights.  We  do  not  think  that  in  this  case  that  fulfilled  the 
measure  of  defendant’s  obligation.  It  could  not  be  so  held  unless  it  was  the 
duty  of  the  plaintiff  to  examine  and  inspect  the  cars  to  ascertain  whether 
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the  conplln?  appliances  were  In  proper  condition.  The  duty  of  examination, 
like  the  duty  of  furnishing  proper  machinery  and  appliances  in  tlie  first  In- 
stance, rests  upon  the  master.  Fuller  v.  Jewett,  8<)  N.  Y.  40;  tiottliob  v. 
Railroad  Co.,  supra.  And  the  degree  of  vigilance  retiuired  from  a railroad 
corporation  In  this  respect  Is  measured  by  the  danger  to  be  apprehended  and 
avoided.  ElUs  v.  Railroad  Co.,  95  N.  Y.  54G;  Salters  v.  Canal  Co.,  .S  Ilun, 
338.  While  in  the  case  of  corporations  the  performance  of  this  duly  must  1m* 
committed  to  employes,  there  Is  no  presumption  that  it  rests  upon  any  par- 
ticular individual.  It  is  not  within  the  apparent  scope  of  a brakeman’s  duty, 
and  docs  not  neces.sarlly  rest  upon  him.  In  the  absence  of  all  evidence  upon 
the  subject,  we  cannot,  therefore,  presume  that  the  examination  and  inspei*- 
tion  of  the  particular  cars  In  question  had  been  committed  to  the  plaintiff,  and. 
unless  It  laid,  he  had  a right  to  assume  that  the  master’s  duty  had  been  per- 
formed by  those  having  it  In  charge,  and  that  the  coupling  appliances  upon 
the  cars  were  adequate  to  the  performance  of  his  work,  without  extraordinary 
risk  or  danger.”  Pages  401,  403,  116  N.  Y.,  and  page  397,  22  N.  E. 

In  the  present  case,  was  it  the  duty  of  the  plaintiff  below  to  ex- 
amine and  inspect  the  cars,  to  ascertain  whether  the  coupling  ap- 
pliances were  in  proper  condition?  The  determination  of  this  question 
should  have  been  submitted  to  the  jury,  when  it  was  properly  jire- 
sented,  as  we  think  it  was,  in  requested  charge  No.  22,  above  set  out. 

There  are  many  other  important  questions  presented  by  the  assign- 
ment of  errors,  but  we  do  not  think  it  necessary  to  pass  upon  them, 
because  the  judges  are  not  agreed  as  to  their  proper  disposition,  and 
as,  from  those  assignments  we  have  considered,  it  is  necf‘ssary  to  re- 
verse and  remand,  we  indulge  in  the  hope  that  on  another  trial  such 
questions  may  be  eliminated,  or  else  so  ruled  that  error  will  not  lie 
thereon.  The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  award  a new  trial. 

MAXEY,  District  Judge.  I concur  in  the  judgment  of  reversal 
as  announced  by  the  presiding  judge;  but  I cannot  assent  to  the 
proposition,  maintained  by  him,  tliat  the  twenty-second  special  in- 
struction, requested  by  the  plaintiff  in  error,  should  have  been  sub- 
mitted to  the  jury.  The  trial  court  properly  refused  the  instruction, 
because  it  did  not  embody  coirect  principles  of  law.  It  was  the 
duty  of  the  plaintiff  in  error,  as  master,  and  not  that  of  a mere  subor- 
dinate employ^,  as  was  the  defendant  in  error,  to  inspect  the  couplings 
of  the  train,  with  the  view  of  discovering  and  remedying  defects  in 
the  appliances.  Railroad  Co.  v.  Mackey,  157  U.  S.  72,  1.5  Sup.  Ct.  491 ; 
Goodrich  v.  Railroad  Co.,  11  (»  N.  Y.  398,  22  N.  E.  397;  Gottlieb  v. 
Railroad  Co.,  100  N.  Y.  402,  3 N.  E.  344;  Railroad  Co.  v.  Herbert,  110 
U.  S.  642,  6 Sup.  Ct.  590;  Railway  Co.  v.  Daniels,  152  U.  S.  684,  14 
Sup.  Ct.  756. 


McCOBMIOK,  Circuit  Judge,  dissents. 
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(84  Fed.  832.) 

THE  ASHER  W.  PARKER. 

CURTIN  V.  THE  ASHER  W.  PARKER. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  7,  1898.) 

No.  4. 

1.  Maritime  Liens — Waiver— Laches. 

A furnisher  of  supplies,  who,  for  about  a year  and  a half  after  the  ves- 
sel has  been  sold,  takes  no  steps  to  enforce  his  lien  or  ascertain  her  own- 
<'rsldp,  and  then,  on  learning  of  the  sale,  waits  about  six  months  longer 
l»efore  filing  his  libel,  though  the  vessel  was  continuously  within  the  ju- 
risdiction, thereby  loses  his  lien;  the  purchaser  having  In  the  meantime 
paid  the  deferred  purchase  money  notes,  in  Ignorance  of  the  existence  of 
the  claim.  1 

2.  Same— State  Statutes— Defenses. 

A lien  for  supplies  given  by  state  statute,  when  enforced  in  a court  of 
admiralty,  is  subject  to  all  defenses  recognized  by  such  courts  as  merito- 
rious, Including  that  of  laches. 2 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  a libel  in  rein  by  John  Curtin  against  the  schooner 
Asher  W.  Parker  to  enforce  an  alleged  lien  for  supplies.  The  dis- 
trict court  dismissed  the  libel  on  the  ground  that  libelant  had  lost 
his  lien  by  laches,  and  the  latter  has  appealed. 

J.  A.  Hyland,  for  appellant. 

Thos.  Alexander,  Jr„  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  We  agree  with  the  court  below  that  the  laches 
of  the  libelant  were  such  as  should  defeat  his  suit.  The  supplies 
were  furnished  to  the  schooner  August  5,  1893,  at  which  time  one 
Clayton  was  her  owner.  In  November,  1893,  Clayton  sold  her  to 
Kemp,  the  present  owner,  representing  that  there  were  no  liens 
upon  her.  The  certificate  of  enrollment,  showing  Kemp  to  be 
the  owner,  was  duly  entered  at  that  time  with  the  collector  of  the 
port  at  which  the  supplies  were  furnished.  Prior  to  the  spring  of 
lSi)4,  Kemp  had  paid  the  full  purchase  price  of  the  vessel.  The 
libelant  had  known  Clayton  for  many  years;  having  sold  him  sup- 
plies previously  for  this  vessel  and  another  vessel.  He  seems  to 
liave  ascertained  in  the  spring  of  1895  that  Clayton  had  devested 
himself  of  his  property  and  become  irresponsible,  and  it  was  not 
until  after  this  time  that  he  took  any  active  measures  to  communi- 
cate with  Kemp  and  assert  his  rights.  The  libel  to  enforce  the 
lien  was  filed  in  December,  1895.  The  vessel  had  always  been 
within  the  jurisdiction  since  Kemp  had  become  her  owner,  and 

» As  to  tbo  waiver  or  extingiilslnncnt  of  maritime  liens  through  laches,  see 
note  to  The  Nebraska,  17  C.  C.  A.  102.  sulxis.  lS-23,  on  pages  110-123. 

- As  to  the  waiver  and  extinguishment  of  maritime  liens  imder  state  statute, 
see  note  to  The  Nebraska,  17  C.  C.  A.  102,  subd.  24,  on  page  124. 
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could  have  been  arrested  at  any  time.  If  the  libelant  had  used 
any  real  diligence,  Kemp  would  have  been  apprised  of  the  claim 
seasonably,  and  possibly  could  have  indemnified  himself  from  Clay- 
ton. The  state  statute  giving  a lien  upon  vessels  for  supplies  fur- 
nished within  the  state,  when  enforced  in  a court  of  equity,  must 
be  enforced  conformably  with  the  principles  of  such  courts,  and 
subject  to  all  defenses  which  such  courts  recognize  as  meritorious. 
The  decree  is  affirmed,  with  costs. 


(84  Fed.  502.) 

com: MB  V.  WEBSTEK  MFC.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.  January  3,  1808.) 

No.  200. 

Judgment— Rks  Judicata — Identity  of  Cause  of  Action. 

A judinnent  on  the  merits  In  a state  court.  In  an  action  to  recover  for 
a personal  InJurj'  on  the  pround  of  neplipence,  Is  a bar  to  a second  action 
in  .a  federal  court  by  the  same  plaintiff  against  the  same  defendant  to  re- 
cover for  the  same  Injury,  and  proiinded  on  defendant’s  negligence  in  re- 
spect to  the  same  occurrence,  though  additional  acts  of  negligence  are 
charged.' 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

This  was  an  action  for  personal  injury,  brought  by  Frank  C^olumb 
against  the  Webster  Manufacturing  Company.  The  circuit  court  sus- 
tained a plea  of  former  adjudication,  and  the  plaintiff  brings  error. 

John  L.  Hunt,  for  plaintiff  in  error. 

Richard  M.  Saltonstall  (H.  Eugene  Bolles,  on  the  brief),  for  defend- 
ant in  error. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District 
Judges. 

ALDRICH,  District  Judge.  This  is  an  action  to  recover  for  dam- 
ages which  the  plaintiff  claims  he  sustained  by  reason  of  the  defend- 
ants negligence  in  New  Hampshire.  The  plaintiff  brought  a prior 
suit  in  the  New  Hampshire  state  courts  against  this  defendant,  and 
for  the  same  injury,  where  he  had  his  trial  upon  the  merits,  and  upon 
a cause  of  action  involving  the  defendant’s  alleged  negligence  as  a 
ground  of  recovery,  and  where  there  was  a verdict  of  the  jury  and 
judgment  for  the  defendant,  and  the  defendant  in  the  circuit  court  in- 
terposed such  judgment  as  a bar  to  the  further  prosecution  of  the 
plaintiff’s  action  therein. 

We  think  the  New  Hampshire  judgment  is  a bar  to  the  plaintiff’s 
second  action,  and  it  seems  quite  unnecessary  to  add  anything  to  the 
reasoning  of  the  court  below.  It  may  be  observed,  however,  that  the 

' As  to  the  conclusiveness  and  effect  of  judgments  as  between  federal  and  state 
courts,  see  note  to  Railroad  Co.  v.  Morgan,  21  C.  C.  A.  478. 

28  C.C.A-15 
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cause  of  action  (that  of  the  defendant’s  ne^lij^euce  in  respect  to  the 
same  affair)  was  identical  in  both  proceediuj?s,  althoujrh  the  plaintiff, 
in  this,  his  second  proceeding,  varies  somewhat  his  description  of  the 
defendant’s  negligence.  It  remains,  nevertheless,  that  this  action 
was  brought  for  the  same  injury,  and  that  the  action  is  grounded  on 
the  defendant's  fault  or  negligence  in  respect  to  the  same  occurrence. 
In  the  New  Hampshire  case  the  plaintiff  alleged  the  defendant’s  want 
of  care  in  resjK'ct  to  its  duty  to  furnish  a suitable  and  safe  place  for 
the  performance  of  the  service  which  he  was  expected  to  render,  and 
that,  by  reiison  of  the  careless  and  negligent  constiniction  of  the  bridge 
or  trestle,  and  ‘‘by  the  sudden  giving  away  of  said  tn^tle  or  rail- 
road,’’ he  was  “thrown  into  the  river  below,”  and  injured;  while  in 
the  proce<*ding  here  he  alleges  that  “an  unsupported  section  or  part  of 
said  bridge,  on  which  plaintiff  was  so  assisting  as  aforesaid,  fell,  and, 
owing  to  the  neglect  of  the  defendant  to  provide  safe  and  suitable 
safeguards,  instrumentalities,  and  prot(M-*tion  for  and  in  tin*  ]M*rfomi- 
ance  of  said  work,  and  owing  to  the  neglect  of  defendant  to  provide 
safe,  suitable,  and  competent  servants  and  agents  to  assist  the  ]>lain- 
tiff  in  the  performance  of  said  work,  the  plaintiff  was  precipitated  into 
the  said  river,”  and  was  injured.  The  cause  of  action  in  the  two 
proceedings  is  obviously  the  same.  In  the  proceeding  here  the  plain- 
tiff alleges  other  elements  of  negligence,  which  he  in  effect  says  co- 
operated with  the  elements  of  negligence  alleged  in  the  first  proceed- 
ing to  bring  about  the  same  result;  in  other  words,  he  alleges  here 
additional  acts  of  neglig«*nce,  operating  upon  the  same  occurrence, 
and  tending  to  tin*  same  result. 

It  is  not  nec«*ssary  to  prolong  the  discussion  of  this  question  further 
than  to  say  that  the  sco|)e  or  extent  of  the  estoppel,  operating  upon 
the  second  action,  like  tliat  involved  in  Roberts  v.  Railroad  Co.,  15S 
U.  S.  1,  27-21),  15  Sup.  Ct.  756,  depends  upon  the  question  whether 
the  demand  or  claim  or  cause  of  action  is  the  same  in  the  tw'o  pro- 
ceedings. All  authorities  seem  to  agree  that,  if  the  cause  of  action  is 
the  siime,  a trial  and  judgment  upon  the  merits  operate  as  a bar  to 
8ubse(iueut  litigation  between  the  same  parties;  while  another  line 
of  authorities  hold  that,  where  the  suit  is  between  the  same  parties, 
and  the  claim  or  demand  or  cause  of  action  is  different  (Forsyth  v. 
City  of  llaiumoiid,  166  U.  S.  506,  51S,  17  Sup.  Ct.  665),  the  judgment 
in  the  former  action  o|»erates  as  an  estoppel  only  as  to  the  particular 
points  controverted,  or  to  those  matters  which  were  strictly  in  is.sue. 
As  to  the  first  class  of  cases,  as  .said  by  Mr.  dustice  Shiras  in  the 
Northem  Pacific  Railroad  Case  just  cited  (page  28,  158  U.  S.,  and 
page  765, 15  Sup.  Ct.),  in  quoting  approvingly  from  an  earlier  decision 
of  the  supi*eme  court,  “a  judgment  estops,  not  only  as  to  every  ground 
of  recovery  or  defense  actually  presented  in  the  action,  but  also  as  to 
every  ground  whuh  might  have  been  presented.”  Southern  Pac.  R. 
Co.  V.  U.  S..  168  U.  S.  1,  50,  18  Sup.  Ct.  IS. 

The  supreme  court  decisions  are  quite  decisive,  and  controlling 
upon  the  question  before  us.  In  the  case  of  Beloit  v.  Morgan,  7 Wall. 
619,  it  is  said,  w’ith  reference  to  a former  trial  iR^fore  a court  having 
jurisdiction  over  the  parti(*s  and  the  subject,  that  “under  such  circum- 
stances a judgment  is  conclusive,  not  only  as  to  the  res  of  that  case, 
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but  as  to  all  further  litip^ation  between  same  jwrties  touching  the  same 
subject-matter,  though  the  res  itself  may  1m?  different.'’ 

Again,  in  referring  to  the  point  taken  by  counsel  that  the  estoppel 
only  operates  upon  the  precise  question  in  issue,  it  is  said: 

“But  the  principle  reaches  further.  It  exteiuls,  not  only  to  the  questions  of 
fact  and  of  law  which  were  decided  In  a ftunier  suit,  but  also  to  the  grounds 
of  recovei'y  or  defense*  w hlch  iiiljjht  have  been,  but  were  not,  presented.” 

Again,  in  the  saihe  case  it  is  said: 

“A  party  can  no  more  split  up  defcn.ses  than  Indivisible  demands,  and  present 
them  by  piecemeal  in  successive  suits  growing  out  of  the  same  transaction.” 

This  principle  was  reaffirmed,  and  the  doctrine  (uni)hasized,  by  the 
supreme  court  in  Stark  v.  Starr,  94  U.  S.  477,  4S5,  where  it  is  said  by 
Mr.  Justice  Field: 

“It  Is  undoubtedly  a settled  principle  that  a party  seeking  to  enforce  a claim. 
b*gal  or  equitable,  must  i»resent  to  the  court,  either  by  the  pleadings  or  proofs, 
or  both,  all  the  grounds  upon  which  he  e.xpects  a Judgment  in  his  favor.  He 
Is  not  at  liberty  to  split  up  his  demand,  and  profM^cute  it  by  piecemeal,  or 
jtresent  only  a |)ortlon  of  the  grounds  upon  which  special  relief  is  sought,  and 
ieave  the  rest  to  be  presented  In  a second  suit,  if  the  first  fall.  There  would 
be  no  end  to  litigation  if  such  a practice  were  permissible.” 


We  have  said,  in  this  circuit,  of  supixised  grounds  of  recovery  not 
presented  in  the  original  cause,  that,  if  we  were  to  assume  they  were 
sufficient  to  put  in  issue  the  propositions  argued,  they  would  not  be 
effectual  to  give  the  complainants  the  relief  desinnl;  and  this  was  for 
the  reason,  as  there  observed,  that  in  the  principal  cause  the  court 
had  jurisdiction  of  the  parties  and  the  8ubj(H*t-matter  of  the  contro- 
versy, and  judgment  therein  must,  therefore,  be  taken  as  conclusive. 
Jones  V.  Hank,  IVA  U.  S.  App.  70J,  71J,  22  C.  C.  A.  4S:i,  and  76  Fed.  68J. 

The  additional  allegations  of  negligent  acts,  in  the  case  at  bar.  are 
las  said  of  the  new’  evidence  in  Southern  Pac.  R.  Co.  v.  U.  S.,  168  U. 
S.  I,  65,  18  Sup.  Ct.  18)  “simply  cumulative,”  and  they  mendy  pre- 
sent elements  of  negligence  which  weiv,  in  contenqilation  of  law’,  at 
lea.st  for  tile  fair  and  reasonable  purp!»s(‘s  of  the  res  judicata  rule, 
involved  in  the  affair  originally  complained  of,  and  in  the  single  and 
indivisible  cause  of  action  originally  set  out. — that  of  the  negligence 
and  fault  of  the  d(*fendant  whi«  h occasioned  the  injury  to  the  ]»lain- 
liff.  Heaui*(‘gard  v.  Con.stniction  Co.,  160  Mass.  201.  202,  .25  N.  K. 
55.5;  Patterson  v.  Wold,  .2.2  Fed.  791,  79*2.  I'lie  reasons  for  the  res 
judi(*ata  rule  have  been  stated  again  and  again,  and  they  incliid<*, 
among  other  considtqations,  the  idea  that  tin*  interests  of  the  public 
XLnd  of  litigants  alike  require  that  a legal  controversy  should  end  w ith 
one  investigation  before  a tribunal  with  ample  jurisdiction  to  d<»  jus- 
tice. and  with  ample  opj»ortunity  for  the  parties  to  pi*esent  their  ca.se 
with  such  measure  of  statement  and  proofs  as  they  .see  lit.  A l ule 
which  would  allow  the  plaintiff  to  split  his  case,  and  measure  out  a 
jiart  of  his  giievance  and  of  his  proofs,  and,  in  the  event  of  failure,  to 
try  again  upon  a greater  measure,  would  necessarily  allow  the  de- 
fendant to  stand  on  a part  rather  than  all  of  his  defense  to  a given 
4*ause  of  action,  and,  if  this  should  prove  insufficient,  a second  trial 
upon  a more  full  statenn*nt  and  a gn*ater  measure  of  proofs  would  be 
open  to  him.  Under  such  a rule,  litigation  would  at  once  become 


Digitized  by  Gou^Ic 


228 


28  C.  C.  A.  REPORTS. 


burdensome  and  oppressive,  interminable  and  never-ceasing, — a con- 
dition which  the  modern  law  seeks  to  avoid,  and  a situation  which  the 
courts  of  the  present  age  are  not  disposed  to  aid  in  creating. 

Is  there  any  safe  or  reasonable  ground  upon  which  a cause  of  action 
based  upon  the  supposed  negligence  of  an  employer  can  be  treated  as 
divisible?  Is  there  any  reason  for  a rule  which  would  permit  a 
plaintiff,  by  varying  his  description  of  negligence,  to  have  a sec(md 
trial,  if  he  fails  to  succeed  upon  his  first  description  and  proofs,  but 
deny  him  a second  trial  if  he  does  succeed?  retison  has  been 
urged  in  support  of  such  a rule  of  law,  and  it  is  difficult  to  see  that  any 
could  be  suggested.  Then  let  us  look  at  the  question  with  reversed 
light.  Suppose  the  plaintiff  had  recovered  in  his  New  Hampshire 
case,  upon  such  description  of  the  negligence  as  he  employed  there; 
could  he,  by  varying  his  description,  and  alleging  additional  negli- 
gence contributing  to  the  same  accident,  have  another  recovery  of 
damages  for  the  same  injury?  If  the  affirmative  is  asserted,  how  are 
the  damages  to  bo  divided?  How  much  for  the  negligence  as  first 
described,  and  how’  much  for  the  negligence  set  out  in  the  second  de- 
scription? It  is  not  believed  that  any  one  would  seriously  insist 
upon  the  right  of  a second  recovery.  If  it  is  conceded,  then,  that  un- 
der such  circumstances  a second  recovery  could  not  be  had,  for  the 
reason  that  the  full  right  of  recovery  was  involved  in  the  description 
of  the  defendant’s  negligence  which  the  plaintiff  employed,  and  in 
the  trial,  and  therefore  merged  in  the  judgment  favorable  to  the  plain- 
tiff, upon  what  logic  can  it  be  urged  that  the  full  right  of  recovery  is 
not  merged  in  a judgment  unfavorable  to  the  plaintiff,  which  is  based 
upon  the  same  allegations,  the  same  trial,  and  the  same  proofs?  A 
rule  which  would  make  the  question  whether  a judgment  is  conclusive 
upon  the  plaintiff  depend  upon  the  question  whether  the  judgment  is 
for  or  against  him,  and  make  the  result  of  the  trial  a conclusive  estop- 
pel upon  both  parties  if  favorable  to  the  plaintiff,  and  otherwise  not, 
would  be  a one-sided  rule,  discriminating  in  favor  of  the  plaintiff, 
and  a rule  which  would  at  once  destroy  the  fundamental  idea  of  es- 
toppel by  judgment. 

It  is  true  that  the  plaintiff,  in  his  second  attempt  to  describe  the 
cause  of  action,  states  a stronger  case  than  in  his  first,  for  the  rea- 
son that  he  includes  other  elements  of  negligence;  but  this  does  not 
entitle  him  to  a second  trial.  A person  suffering  from  a supposed 
grievance  of  the  charticter  in  question  must  not  be  permitted  to  re- 
sort to  several  trials  and  to  different  courts,  experimenting  as  to  re- 
lief, fii*st  with  a part  of  his  cause  of  action,  then  with  a little  more, 
and  then  again  with  a still  stronger  description  of  the  co-operating 
(‘leraents  which  are  supposed  to  have  caused  the  injury.  If  sound 
j)i  inciples  permit  a s(‘cond  trial,  because  the  second  pleader  presents 
a stronger  description  of  tlie  n(‘gligent  acts  contributing  to  the  injurv 
than  the  first,  why  not  a third,  and  fourth,  and  so  on  without  limit, 
as  long  as  a pleader  can  be  found  w'ith  sufficient  skill 'and  ingenuity 
to  draw'  a declaration  broader  than  the  one  next  preceding?  It  foi- 
lows,  from  this  reasoning,  that,  the  plaintiff  having  elected  the  New 
Ibrmpshire  court  as  the  tribunal  to  settle  his  rights,  and  his  cause  of 
action  being  grounded  upon  the  supposed  negligence  of  the  defend- 
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ant,  he  should  have  put  in  evidence  all  the  supposed  negligent  acts 
which  contributed  to  the  injury,  and  if,  upon  the  trial,  it  had  turned 
out  that  the  scope  of  the  evidence  was  broader  than  that  of  the  dec- 
laration, it  is  understood  that  the  New  Hampshire  amendment  prac- 
tice would  have  permitted  the  declaration  to  be  recast,  to  the  end 
that  the  whole  case  might  go  to  the  jury.  If  he  did  not  do  this,  it 
was  his  own  fault  or  misfortune,  but  is  not  such  a misfortune  as  en- 
titles him  to  a second  trial. 

No  question  is  made  on  argument  that  the  plaintiff,  Frank  Colurab, 
is  not  the  same  person  as  “Frank  Colon,”  the  plaintiff  in  the  New 
Hamj)shire  case,  and  it  is  conceded  that  the  variance  between  the 
names  is  the  result  of  clerical  error.  This  being  so,  it  abundantly 
appears  from  the  record  that  the  parties  and  the  subject-matter  of  the 
cause  of  action  here  are  the  same  as  in  the  case  presented  in  the  New 
Hampshire  state  court,  and  upon  which  the  plaintiff  had  a trial  upon 
the  merits.  The  plea  in  bar  interposed  in  the  circuit  court,  there- 
fore, did  not  require  the  aid  of  matter  dehors  the  record.  The  circuit 
court  expressly  excluded  the  aliunde  evidence,  and  determined  the 
question — and  rightly,  we  think — upon  the  record  itself.  Tliis  being 
so,  it  is  not  necessary  that  we  consider  the  other  questions  raised  by 
the  assignment  of  errors. 

Judgment  of  the  circuit  court  aCBrmed,  with  costs  in  this  court  to 
the  defendant  in  error. 


(83  Fed.  898.) 

BEHT.:^IER  V.  LOUISVILLE  & N.  R.  CO.  et  aU 
(Circuit  Court  of  Appeals,  Fourth  Circuit.  November  3,  1897.) 

No.  173. 

1.  Inter-state  Commerce  Commission— Order  Bindino  on  Successor. 

A valid  order  of  the  interstate  commerce  commission,  made  In  a proper 
proceeding  against  certain  railroad  companies,  directing  each  of  them  to 
cease  to  mahe  certain  unlawful  freight  charges  under  a joint  tratfic  arrange- 
ment, is  binding  on  the  successor  of  one  of  such  companies,  although  the 
name  of  such  successor  does  not  appear  in  the  order. 

2.  Same— Loxo  and  Short  Haul — Water  Competition. 

To  Justify  a greater  charge  for  a shorter  distance  b(*cause  of  water  comjie- 
tltion,  the  transportation  as  to  which  such  competition  exists  must  be  con- 
cerning freight  to  the  longer-dlstance  point,  which,  if  not  carried  by  the 
road  complained  of,  could  reach  that  point  by  water  transportation. 

8.  Interstate  Commerce— Competition. 

The  competition  of  one  transportation  line  cannot  be  said  to  moot  that  of 
another,  for  the  carriage  of  traffic  from  any  particular  locality,  unless  one 
line  could  perform  the  service  if  the  other  did  not. 

4.  Same— Disslmilar  Circumstances  and  Conditions— Burden  ok  Proof. 

Where  a greater  rate  is  charged  for  a shorter  than  for  a longer  concurrent 
haul  over  the  same  route,  it  is  incumbent  on  the  carrier  to  siiow  the  exist- 
ence of  substantially  dissimilar  circumstances  and  conditions  to  justify  such 
charge. 


1 Rehearing  denied  November  24,  1897. 
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5.  Same— Effect  op  Competition*  — Dissimilar  Circumstances  and  Condi- 

tions. 

Competition  between  oiiTiers  subject  to  the  interstate  commerce  act  does 
not  produce  such  dis.siiuilarity  of  circumstances  and  conditions  as  will  Justify 
such  carriers  In  making?  a greater  charge  for  a shorter  than  for  a longer  haul, 
without  authority  granted  by  the  cominission.2 

6.  Same — Importance  of  Traffic — Jr.sTiKiARi.E  Discrimination. 

That  the  smaller  charge  for  the  longer  haul  is  of  great  importance  to  tlu* 
longer-distance  point,  in  enabling  its  merchants  to  build  up  a great  trade 
that  would  otherwise  be  lost,  is  no  jusrltication  for  such  discrimination. 

Morris,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina. 

C.  B.  Northrop,  for  appellant. 

Ed.  Baxter,  W,  A.  Henderson,  J.  W.  Barnwell,  J.  B.  Cumminj;. 
and  J.  E.  Burke,  for  apjiellees. 

Before  COFE,  Circuit  Judge,  and  HUGHES  and  MOKBIS,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  On  the  27th  day  of  June,  1894,  the  inter- 
state coiiimerce  coiiiinissioii  entered  an  order  n‘quiring  tlie  appel- 
lees to  cease  and  desist  on  or  before  the  15th  day  of  July,  1894, 
and  tlumeeforth  abstain,  from  charging,  demanding,  collecting,  or 
receiving  any  greater  compensation  in  the  aggregate  for  the  trans- 
portation of  hay  or  other  commodities  carried,  by  and  under  the 
circuinslaiices  and  conditions  similar  to  those  appearing  in  this 
case,  from  Memphis,  in  the  state  of  Tennessee,  to  Summerville,  in 
the  state  of  South  Carolina,  than  that  contemporaneously  charged 
and  received  for  the  transportation  of  hay  and  such  other  com- 
modities for  the  longer  distance  from  Memphis  aforesaid  to  Charles- 
ton, in  the  state  of  South  Carolina.  Such  order  was  entered  as 
the  result  of  the  hearing  of  the  petition  that  had  been  theretofore 
tiled  before  such  commission  by  the  appellant,  Henry  W.  Behlmer. 
In  his  complaint  so  tiled  he  alleged,  in  behalf  of  himself  and  other 
merchants  and  residents  of  Summerville:  That  the  defendants 

were  charging  an  unreasonable  and  excessive  rate,  of  28  cents  per 
100  pounds,  on  bay  in  car-load  lots,  from  Memphis  to  Summerville. 
Tliat  Summerville  is  an  incorporated  town,  of  considerable  size  and 
importance,  situated  on  the  Soutli  Carolina  Bailway,  in  the  state  of 
South  Carolina,  ami  22  miles  inland  from  the  city  of  Charleston, 
and  that  said  rate  of  28  cents  pi*r  100  ])ounds  is  9 cents  per  100 
pounds  greater  than  the  defendants  charge  and  receive  for  trans- 
porting hay  in  car  loads  from  Memphis,  through  Summervilbs  to 
Charleston,  and  that  such  greater  charge  constituted  a violation  of  the 
long  and  short  haul  clause  of  the  int(*i*state  commerce  act.  That  said 
rate  of  28  cents  to  Summerville  was  equal  to  the  rate  of  19  cents  in 
force  on  hay  in  car  loads  from  Mimiphis,  through  Summerville,  to 
Charleston,  with  the  local  rate  of  9 cents  per  100  pounds  charged 
over  the  Soutli  Uaroliiia  Bailway  for  carrying  hay  from  Charlestou 

2 Soo,  liowoviT,  Interstate  Coumierce  Commission  v.  Alabama  Midland  Ky. 
Co.,  18  Sup.  Ct.  4.J. 
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back  to  Sumnierville,  and  that  the  9-cent  local  rate  which  the  com- 
plainant was  forced  to  pay,  in  addition  to  the  through  Charleston 
rate,  in  order  to  get  hay  transported  from  Memphis  to  Summer- 
ville, wTis  unreasonable  and  excessive.  That  the  petitioner  car- 
ried on  a wholesale  hay  and  grain  business  in  said  town  of  Summer- 
ville, and  was  thus  22  miles  nearer  than  Charleston  to  the  West- 
ern points  where  grain  shipments  originated.  That  the  petitioner 
received  at  Summerville  two  car  loads  of  hav  ordered  bv  him,  and 

ft  ft- 

shipjied  to  him,  from  Memphis,  Tenn.,  which  hay  was  so  transported 
to  him  from  Memphis  to  Chattanooga,  310  miles,  by  and  over  the 
lines  of  the  Memphis  & Charleston  Kailroad;  thence  to  Atlanta, 
Ca.,  152  miles,  by  the  lines  of  the  East  Tennessee,  Virginia  & Geor- 
gia Kailroad;  thence  to  Augusta,  Ga.,  171  miles,  ovta-  the  lines  of 
the  Georgia  Kailroad;  thence  to  Suinmerville,  115  miles,  over  the 
lines  of  the  South  Carolina  Railway  Company.  That  the  defend- 
ants were  common  carriers,  under  a common  control  and  managi*- 
raent,  for  continuous  carriage  or  shipment,  and  were  engaged  in 
the  transportation  of  jiasseiigers  and  propc*rty  wholly  by  railroad, 
betw'een  the  points  iiienticnied.  Also,  that  the  two  car  loads  of  hay 
referred  to  were  hauled  from  Memphis  to  Summerville  over  the 
same  line,  in  the  same  direction  as  Charleston,  and  under  snbstan- 

tiallv  similar  circumstances  and  conditions  as  was  the  Charleston 

• • 

traffic;  that  the  haul  from  Memphis  to  Summerville  was  22  miles 
shorter  than  the  haul  from  Memphis  to  Charleston,  and  that  such 
shorter  distance  was  included  in  the  longer  distance;  that  tin*  pe- 
titioner was  forced  to  pay  28  cents  per  100  pounds  on  said  ship- 
ment to  Summerville,  the  shorter  distance,  when  the  rate  to  Charles- 
ton. the  longer  distance,  was  19  cents  per  100  pounds;  that  tin* 
petitioner  was  thereby  obliged  to  nav  $50,  in  the  aggregate,  as 
freight  on  the  two  car  loads  of  hay  from  Memphis  to  Summerville, 
when  the  same  shipment  would  have  been  made  by  the  same  roads, 
over  the  same  rails,  in  the  same  direction,  to  Charleston,  a gi’eater 
distance  of  22  miles,  for  a less  sum,  to  wit,  $38,  in  the  aggregate. 
The  petitioner  further  alleged  that  the  local  rate  of  9 cents  per 
100  pounds  for  22  miles,  as  also  the  aggregate  charge  of  28  cents 
per  100  pounds  from  Memphis  to  Summerville,  was  excessive  and 
unreasonable,  and  therefore  in  violation  of  the  act  to  regulate  com- 
merce. It  was  further  alleged  by  the  petitioner  that  all  of  the  rail- 
way lines  mentioned  in  the  petition,  and  made  defendants  in  said 
proceedings,  were  members  of  the  Southern  Railway  & Steamship 
Association,  and  that  the  discrimination  and  excessive  rates  against 
Summerville  existed,  not  onlv  on  hav,  but  on  all  other  articles  of 
interstate  commerce  coming  to  that  place,  greatly  to  the  detrim(*iit 
and  disadvantage  of  that  town,  and  to  the  business  of  its  mer- 
chants. The  petitioner  prayed  that  the  notice  required  in  such 
cases  issue  to  said  railroad,  and  that  the  interstate  commert*e  com- 
mission would  order  that  the  defendants  cease  from  violations  of 
the  law  in  the  particulars  mentioned,  and  for  such  other  and  fur- 
tln*r  relief  as  the  commission  might  think  proper. 

The  notice  issued,  and  the  defendants  duly  apjieared  and  filed 
their  answers.  The  joint  answer  of  the  receivers  of  the  East  Ten- 
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nessee,  Virginia  & Georgia  Railway  Company  and  of  the  Memphis 
& Charleston  Railroad  Company  admits  that  such  companies  are 
subject  to  the  act  to  regulate  commerce,  and,  in  effect,  that  the 
shipment  of  hay  took  place  as  set  forth  in  the  petition;  but  it  was 
not  admitted  therein  that  the  rates  specified  constituted  a viola- 
tion of  the  law,  and  proof  of  the  same  was  demanded.  The  answer 
of  the  lessees  of  the  Georgia  Railroad,  as  also  the  answer  of  the 
receivers  of  the  South  Carolina  Railway'  Company,  are,  in  sub- 
stance, the  same.  Concerning  the  petitioner’s  allegations  of  a vio- 
lation of  the  fourth  section  of  the  interstate  commerce  act,  the  an- 
swers make  the  following  averments,  in  substance:  That  the 

Georgia  Railroad  Company  and  the  other  carriers  complained 
against  have  no  joint  through  tariff  from  Memphis  to  Summerville, 
and  that,  therefore,  the}'  have  no  “line,”  in  the  sense  of  said  sec- 
tion, from  Memphis  to  Summerville,  on  which  that  section  can  oper- 
ate; that  the  transportation  of  the  two  car  loads  of  hay  from  Mem- 
phis to  Summerville  was  not  done  under  substantially  similar  cir- 
cumstances and  conditions  as  the  trans])ortation  of  like  property 
from  Memphis  to  Charleston,  for  the  reason  that  Summerville  is  a 
local  station  on  the  South  Carolina  Railway,  not  on  any  water  route, 
and  that  enterprise  and  capital  has  not  constructed  more  than  one 
railroad  to  it;  that  consequently  it  has  not  the  advantage  of  com- 
petition of  carriers,  as  the  said  railroad  on  which  it  is  located  is 
not  compelled  by  competition  to  choose  between  a reasonable  rate 
and  a rate  wliich  is  much  below  what  is  reasonable;  and  that  at 
Charleston  there  exists  competition  with  numerous  other  all-rail 
routes  between  Memphis  and  that  city,  eight  of  which  are  men- 
tioned by  name,  and  the  lines  composing  the  same  set  forth  in  de- 
tail. The  claim  was  made  by  the  defendants  in  their  answ’ers  that 
all  such  lines  were  actual  competitors  for  business  from  Memphis 
to  Charleston;  that  Charleston  was  a port  on  the  Atlantic  Coast, 
easy  of  access  for  vessels  from  Baltimore,  Philadelphia,  New  York, 
Boston,  and  other  Eastern  ports  from  which  hay  is  shipped  by 
water;  that  if  the  railroads  running  from  Memphis  to  Charleston 
charged  rates  to  all  places  as  high  as  the  rate  to  Summerville,  al- 
though the  latter  rate  is  in  itself  reasonable,  no  hay  would  be 
shipped  from  Memphis  to  Charleston,  but  the  latter  city  would  be 
supplied  with  hay  from  the  North  Atlantic  ports,  and  said  railroads 
would  not  only  be  deprived  of  such  business,  but  that  Memphis 
would  lose  the  hay  market;  that  the  rates  on  Western  produce  to 
Charleston  and  other  coast  cities  are  made  with  a view  to  actual 
existing  water  coni])etition;  that  Western  produce,  such  as  gi-ain 
and  hay,  can  be  shtj»pe<i  from  Chicago  to  Charleston,  through  the 
[>orts  of  New  York,  Philadelphia,  or  Baltimore,  over  continuous 
w'ater  routes,  by  the  lakes  and  canal,  or  over  combined  rail  and 
water  routes;  that  the  all-rail  lines  seeking  to  do  business  between 
Chicago,  Charleston,  and  the  coast  cities  are  compelled  to  make 
their  rates  approximate  those  offered  by  the  continuous  water 
route,  or  the  combined  rail  and  w’ater  routes;  that  the  all-rail  routes 
make  their  rates  as  much  higher  as  the  difference  in  services  will 
permit,  and  those  rates  arc  correspondingly  adjusted  from  all  West- 
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em  points,  such  as  Evansville,  Cairo,  St  Louis,  and  Memphis,  the 
present  all-rail  rates  on  hay  per  100  pounds  being  as  follows : From 
Chicago,  3;^  cents;  from  St  Louis,  28  cents;  from  Louisville,  Evans- 
ville, and  Cairo,  23  cents;  from  Memphis,  19  cents.  The  defend- 
ants claimed,  therefore,  that  the  rate  from  Memphis  to  Charleston 
on  hay  was  forced  upon  their  lines  by  actual  existing  water  com- 
petition, as  well  as  by  other  additional  competition  beyond  their 
control;  that  the  controlling  element  in  said  competition  is  the 
lake,  canal,  and  ocean  transportation  between  Chicago  and  Charles- 
ton, or  the  lake  transportation  from  Chicago  to  Buffalo,  or  other 
lake  ports,  thence  by  rail  to  New  York,  and  thence  by  ocean  to 
Charleston,  or  rail  transportation  from  Chicago  to  Baltimore,  Phil- 
adelphia, or  New  York,  and  thence  by  ocean  to  Charleston. 

The  case  being  at  issue  upon  the  complaint  and  answers  (the 
testimony  having  been  duly  taken),  the  same  was,  after  argument 
by  counsel,  duly  submitted  to  the  commission,  which  directed  the 
order  to  the  appellees  hereinbefore  referred  to;  and,  as  recjuired  by 
law,  it  caused  a properly  authenticated  copv  of  its  rejmrt,  and  of 
its  findings  of  fact  and  conclusions  thereon,  together  with  a copy 
of  said  order,  to  be  delivered  to  each  and  all  of  the  parties  to  said 
cause,  their  receivers  and  successors  in  operation.  The  defend- 
ants to  said  proceeding  before  the  interstate  commerce  commission 
• having  failed  and  refused  to  obey  such  order,  the  said  Henry  W. 
Behlmer  filed  his  petition,  as  he  was  authorized  by  the  interstate 
commerce  law  to  do,  in  the  circuit  court  of  the  United  States  for 
the  district  of  South  Carolina,  in  which  the  action  had  before  the 
commission  was  fully  set  out,  and  the  refusal  of  the  defendants 
therein  to  comply  with  what  he  charged  to  be  the  lawful  order  of 
the  commission  was  alleged;  and  the  prayer  was  made  that  an  or- 
der be  entered  gi'anting  to  the  petitioner  a writ  of  injunction  re- 
straining the  defendants,  their  officers,  servants,  and  attorneys, 
from  continuing  in  their  violation  and  disobedience  to  said  order 
of  the  interstate  commerce  commission,  and  that  finally  an  order 
and  decree  be  issued  restraining  the  said  defendants,  and  each  of 
them,  and  their  officers,  servants,  and  attorneys,  from  further  vio- 
lating or  disobeying  the  requirements  of  said  order  of  the  commis- 
sion, and  decreeing  permanent  obedience  to  the  same,  together  with 
such  further  and  additional  orders  as  are  usually  entered  under 
such  circumstances.  The  court  below  on  the  2d  day  of  November, 
1894,  directed  that  the  defendants  appear  and  answer  said  peti- 
tion, and  show  cause,  if  any  they  could,  why  the  prayer  of  the  same 
should  not  be  granted.  In  the  same  order  it  was  provided  that  the 
defendants  be  restrained  and  enjoined,  until  the  further  order  of 
the  court,  from  charging,  collecting,  or  receiving  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  hay  or  other 
commodities  carried  by  them,  under  circumstances  and  conditions 
similar  to  those  in  this  case,  from  Memphis,  in  the  state  of  Ten- 
nessee, to  Summerville,  in  the  state  of  South  Carolina,  than  that 
contemporaneously  charged  and  received  for  the  transportation  of 
hay  and  such  other  commodities,  respectivelv.  for  the  longer  dis- 
tance from  Memphis  to  Charleston;  and  also  the  South  Carolina  & 
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Georgia  Railroad  Company  was  restrained  and  enjoined  from  im- 
posing,  charging,  and  collecting  the  added  local  rate  of  9 cents  in  ad- 
dition to  the  through  rate  of  19  cents  to  Charleston.  The  case  was 
duly  matured,  and  came  on  to  be  finally  heard  on  the  11th  day  of 
December,  1896,  when,  after  argument,  the  court  took  the  same 
under  advisement,  and  afterwards,  on  the  22d  day  of  January, 
1806,  entered  a decree  dismissing  the  bill.  From  this  decree  the 
petitioner  appealed. 

At  the  time  of  the  institution  of  the  proceedings  before  the  in- 
terstate commerce  commission,  the  South  Carolina  Railway  Com- 
pany was  represented  by  Daniel  H.  Chamberlain,  its  receiver,  who 
was  made  a defendant,  and  .who  filed  his  answer  to  the  petition. 
The  proceedings  were  instituted  in  December,  18!>2,  and  the  order 
of  the  commission  issued  on  the  27th  dav  of  June,  1894;  but  prior 
thereto,  on  April  12,  1894,  the  South  Carolina  Railway  Company 
was  sold  by  virtue  of  a d(‘cree  of  the  circuit  court  of  the  Cnit<*d 
States  for  the  district  of  South  Carolina,  entered  in  the  cause  of 
Bound  V.  South  Carolina  Raihvav  Co.  et  al.,  in  which  said  cause 
the  said  Daniel  II.  Chamberlain  had  been  appointed  such  receiver. 
On  the  12th  day  of  May,  1894,  the  purchaser  of  said  proi)erty  un- 
der said  foreclosure  sale  conveved  the  same  to  the  South  Carolina 
& Georgia  Railroad  Company,  a defendant  herein.  That  company 
moved  the  court  l>elow  to  dismiss  these  proceedings,  so  far  as  it  • 
was  concerned,  for  the  reason  that  there  was  no  evidence  before 
the  court  of  any  notice  to,  or  service  of  the  same  upon,  said  com- 
pany, of  the  institution  of  this  action  before  the  interstate  com- 
merce commission,  nor  any  evidence  of  any  refusal  or  neglect  by 
it  to  obey  the  order  of  the  commission.  The  court  below  was  of 
o()inion  that  there  was  no  evidence  of  the  service  of  the  commis- 
sion's order  on  the  South  Carolina  & Georgia  Railway  Company, 
nor  of  its  refusal  or  neglec  t to  obey  the  same;  but  as  there  were 
other  defendants,  as  to  whom  it  was  necessary  to  dispose  of  the 
questions  raised,  the  court  proceeded  to  a decree  concerning  tlie 
same. 

The  petition  filed  in  tJie  court  below  avers  that  the  findings  and 
conclusions  of  the  commission  in  the  matter  of  the  petition  filed 
before  it  by  the  appellant,  together  with  a copy  of  the  order  and 
notice,  were  delivered  to  each  and  all  of  the  parties  to  tlie  cause, 
their  receivers  and  successors  in  operation.  We  think  the  evidence 
sufficiently  sustains  these  allegations.  The  South  Carolina  Rail- 
way Company  had  due  notice  of  the  proceedings  before  the  com- 
mission, and  filed  its  answer,  through  its  receiver;  and  it  plainly 
appears  tliat  a registered  letter  was  sent  from  the  office  of  the  sec- 
retary of  the  commission  in  July,  1894,  and  dulv  delivered  at 
Charleston  to  the  successor  of  said  South  Carolina  Railway  Com- 
pany (the  South  Carolina  & Georgia  Railroad  Company),  which 
contained  a copy  of  the  opinion  and  order  of  the  interstate  com- 
merce commission  made  and  filed  in  the  matter  of  said  petition. 
That  such  copy  was  received  by  the  South  Carolina  & Georgia  Rail- 
road Company  is  not  doubted,  and  the  point  relied  upon  by  that 
company  in  its  motion  to  dismiss  made  in  the  court  below  was  that 
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the  numc  of  the  South  Carolina  & Georgia  Kailroad  Company  is 
not  mentioned  in  said  order  and  opinion,  and  the  further  fact  that 
said  company  was  organized  after  the  date  when  such  order  and 
opinion  were  made  and  filed.  In  our  judgment,  this  position  of  the 
South  Carolina  & Georgia  Kailroad  Company  is  without  merit. 
So  far  as  the  questions  involved  in  this  controversy  are  concerned, 
we  think  it  had  suflScient  notice,  and  in  fact  that  it  was  bound  by 
the  notice  served  upon,  and  the  answer  filed  by,  the  receiver  of  the 
South  Carolina  Railway  Company.  The  petitioner,  in  his  com- 
plaint filed  with  the  commission,  charged  the  South  Carolina  Rail- 
way Company  and  its  rec(*iver  with  unlawfully  charging  an  unrea- 
sonable rate  of  freight  on  certain  articles  transported  over  its  line, 
and  other  lines  with  which  it  had  traffic  anangements;  and  the 
commission,  after  full  investigation,  found  that  the  p<*titioner’s  al- 
legation was  true,  and  ordered  that  said  road  and  the  others  con- 
nected with  it  cease,  on  or  b(‘fore  July  15,  1S04,  to  make  such  un- 
lawful charges.  We  are  utterly  unable  to  agree  with  the  conten- 
tion that  such  order  of  the  commission  was  rendered  absolutely 
nugatory,  witliin  a few  days  after  it  was  issued,  by  the  mere  fact 
that  the  name  of  one  of  the  railroads  mentioned  therein  had  in  the 
meantime  been  changed,  while  the  trafiic  arrangements  theretofore 
in  existence  were  still  in  forc(‘.  To  so  hold  would  render  it  impos- 
sible for  any  petitioner  to  obtain  ndief  in  cases  similar  to  this, 
and  would  in  fact  prevent  the  commission  from  enforcing  its  law- 
ful orders.  The  supreme  court  of  the  United  States,  in  the  case  of 
U.  S.  V.  Trans-Missouri  Freight  Ass'n,  ICG  U.  S.  290,  309,  17  Sup. 
Ct.  540,  in  effect  decides  this  point  in  the  manner  we  have  indicated, 
when  it  says,  in  substanca*,  that  if,  by  the  mere  dissolution  of  the 
association  originally  proct‘(Kled  against,  the  suit  abates,  then  de- 
fendants have  thereby  discoveretl  an  effectual  m(*ans  to  prevent  the 
judgment  of  the  couil:  being  given  on  the  question  really  involved 
in  the  case. 

We  do  not  think  it  essential  to  the  decision  of  this  case  to  further  ■ 
consider  the  argument  of  counsel  relating  to  the  pecuniary  liability 
of  the  purchaser  of  property  sold  under  foreclosure  decree,  nor  of 
the  responsibility  of  such  purchaser  for  contracts  made  by  the  re- 
ceiver prior  to  such  sale,  as  in  our  judgment  the  propositions  of 
law  therein  involved  are  not  applicable  to  tlu‘  facts  and  circumstan- 
ces of  this  case.  We  conclude  that  the  court  below  had  jurisdic- 
tion of  the  parties  and  of  the  subject-matter  involved,  and,  such 
being  the  case,  it  was  its  duty,  as  a court  of  equity,  to  make  both 
its  jurisdiction  and  its  remedy  effectual  for  perfect  relief,  if  it 
found  the  allegations  of  the  jjetition  to  be  true. 

This  brings  us  to  the  real  question  in  this  case,  and  that  is,  have 
these  defendants  violated  the  provisions  of  the  fourth  section  of 
the  act  of  congress  approved  February  4,  1887,  entitled  “An  act 
to  regulate  commerce”?  24  Stat.  379.  That  section  reads  as  follows: 

“Sec.  4.  That  It  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to.chari;e  or  receive  any  greater  compensation  in  the  aggre- 
gate for  the  transportation  of  passengers  or  of  like  kind  of  proiwrty.  under  sub- 
e«tantially  similar  circumstances  and  conditions,  for  a shorter  than  for  a longer 
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distance  over  the  same  line,  in  the  same  direction,  the  shorter  being  Inchide<l 
within  the  longer  distance;  but  this  shall  not  be  construed  as  authorizing  any 
common  carrier  within  the  terms  of  this  act  to  charge  and  receive  as  great 
compensation  for  a shorter  as  for  a longer  distance;  provided,  however,  that 
upon  application  to  the  commission  appointed  under  the  provisions  of  this  act, 
such  common  carrier  may,  in  special  cases,  after  investigation  by  the  com- 
mission, be  authorized  to  charge  less  for  longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property;  and  the  commission  may  from  time 
to  time  prescribe  the  extent  to  whicli  such  designated  common  carrier  may  bo 
relieved  from  the  operation  of  this  section  of  thi.s  act.” 

We  find  this  case,  so  far  as  the  fourth  section  is  involved,  to  be 
quite  similar  to  the  case  of  Cincinnati,  X.  O.  & T.  P.  K.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S.  184,  16  Sup.  Ct.  700,  com- 
monly known  as  ^‘The  Social  Circle  Case.”  That  the  appellees,  in 
transporting  the  hay  and  other  property  mentioned  in  the  petition 
filed  in  this  cause,  and  in  establishing  the  rates  on  the  same  from 
Memphis  to  Charleston  and  from  Memphis  to  Summerville,  were  en- 
gaged in  such  trausportatiou  uuder  a common  management  for  con- 
tinuous carriage  or  shipment,  within  the  meaning  of  that  language 
as  used  iu  the  act  to  regulate  commerce,  is,  we  think,  without 
doubt;  and  therefore  it  follows  that  it  was  within  the  jurisdiction 
of  the  interstate  commerce  coinmissiou  to  ascertain  whether,  in 
charging  a higher  rate  for  a shorter  than  for  a longer  distance 
over  the  same  line  in  the  same  direction  (the  shorter  being  in- 
cluded within  the  longer  distance),  the  appellees  were  transport- 
ing such  property  under  substantially  similar  circumstances  and 
conditions.  The  appellees  alleged,  both  before  the  commission  and 
the  court  below*,  such  substantial  dissimilarity  of  circumstances 
and  conditions  as  justified  them  in  making  the  greater  charge  for 
the  shorter  haul  complained  of  in  the  petition,  and  upon  them  was 
the  burden  of  showing  aflirmatively  that  such  circumstances  and 
conditions  were  in  fact  substantially  dissimilar.  The  commission, 
in  ascertaining  the  facts,  found  against  this  claim  of  the  railroad 
companies,  and  entered  the  order  the  enforcement  of  which  was  the 
object  of  the  petition  filed  by  the  appellant.  The  circuit  coui’t, 
however,  ou  hearing  the  matters  involved,  sustained  the  claim  of 
the  appellees,  and  refused  to  enforce  the  order  of  the  commission. 
The  appellees  claim  that  the  substantial  dissimilarity  in  the  circum- 
stances and  conditions  under  which  they  transport  property  from 
Memphis  to  Charleston  and  from  Memphis  to  Summerville  is  creat- 
ed by  (1)  the  competition  of  various  markets  for  the  trade  of  Charles- 
ton, such  as  New*  York,  Boston,  Philadelphia,  Baltimore,  Chicago, 
and  other  points  which  can  reach  Charleston  by  all-water  lines  or 
by  all-rail  lines,  or  part-rail  and  part-water  routes;  (2)  the  compe- 
tition of  all-rail  lines  between  Memphis  and  Charleston. 

The  decisions  of  the  interstate  commerce  commission  concerning 
the  proi)er  construction  of  this  fourth  section  of  the  commerce  act 
have  not  been  uniformly  sustained  by  the  decrees  of  the  courts  of 
the  United  States  in  cases  instituted  for  the  purpose  of  enforcing 
the  orders  of  the  commission  concerning  that  section;  and  there- 
fore, prior  to  the  announcement  of  the  opinion  of  the  supreme  court 
in  the  Social  Circle  Case,  there  w as  much  confusion  concerning  the 
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true  meaning  of  the  same.  A careful  rojuling  of  that  opinion  im- 
pels us  to  the  conclusion  that  tlie  construction  given  that  section 
bj  the  interstate  commerce  commission  in  a number  of  cases  de- 
cided by  it  prior  to  such  decision  is  the  proper  one.  In  this  con- 
nection may  be  cited  the  following:  James  & Mayer  Buggy  Co. 
V.  Cincinnati,  N.  O.  & T.  P.  R.  Co.,  3 Interst.  Commerce  Com.  R. 
682;  Georgia  B.  Co.  v.  Clyde  S.  S.  Co.,  4 Interst.  Commerce  Com. 
R.  120;  Chattanooga  Board  of  Trade  v.  East  Tennessee,  V.  & G. 
R.  Co.,  Id.  213.  Such  being  our  conclusions,  we  have  now  to  de- 
termine whether  or  not  the  facts  found  by  the  commission  are  sup- 
ported by  the  evidence  taken  in  this  case,  or,  in  other  words, 
whether  or  not  the  circumstances  and  conditions  attending  the 
transportation  of  hay  from  Memphis  to  Charleston  and  from  Mem- 
phis to  Summerville  are  so  dissimilar  as  to  justify  the  rates  char- 
ged respectively.  Does  the  competition  set  up  by  the  appellees  as 
existing  by  water  between  Clucago  and  the  North  Atlantic  ports, 
and  the  competition  by  rail  between  Memphis  and  Charleston,  as 
also  the  competition  of  market  with  market,  constitute  substantial 
dissimilar  circumstances  and  conditions,  within  the  meaning  of  the 
said  fourth  section  of  the  act  to  regulate  commerce?  Did  such 
competition  in  fact  affect  rates  between  Chicago,  the  North  At- 
lantic ports,  and  Charleston?  We  are  of  the  opinion  that  it  was 
not  of  controlling  force;  that  it  was  not  such  effectual  competition 
as  would  constitute  the  dissimilar  circumstances  and  conditions 
which  would  justify  the  commission,  upon  application  to  it,  in  au- 
thorizing the  carrier  to  charge  less  for  the  longer  than  for  the  short- 
er haul.  We  adopt  the  conclusion  heretofore  announced  by  the  in- 
testate commerce  commission,  which  is,  in  substance,  that,  in  or- 
der to  justify  the  greater  charge  for  the  shorter  distance  because  of 
water  competition,  the  transportation  as  to  which  such  competi- 
tion exists  must  be  concerning  freight  to  the  longer -distance  point, 
which,  if  not  carried  to  such  point  by  the  road  giving  the  rate  com- 
plained of,  could  reach  that  point  by  water  transportation,  and  also 
that  the  competition  of  one  transportation  line  cannot  be  said  to 
meet  that  of  another  for  the  carriage  of  traffic  from  any  particular 
locality,  unless  one  line  could  perform  the  service  if  the  other  did 
not  Such  we  believe  to  be  the  true  meaning  of  said  fourth  section, 
so  far  as  the  point  we  are  now  considering  is  involved.  We  are 
also  of  opinion  that  the  competition  claimed  by  the  appellees  to 
exist  between  the  different  markets — particularly  those  of  Mem- 
phis, Chicago,  and  the  North  Atlantic  ports — to  sujiply  the  trade  of 
Charleston  in  the  products  mentioned  is  not  in  reality  the  compe- 
tition that  affects  rates  from  a particular  locality,  but  is  one  that  is 
regulated  by  the  commen  ial  circumstances  existing  at  those  points, 
applicable  to  business  of  that  character,  and  not  connected  with  the 
usual  conditions  und(*r  which  transportation  is  conducted;  nor  does 
such  competition.  In  our  judgment,  create  the  dissimilar  circum- 
stances and  conditions  referred  to  in  the  fourth  section  of  the  act 
now  under  consideration.  And  w^e  further  hold  that  competition 
between  carriers  subject  to  the  requirements  of  said  act  does  not 
produce  such  substantial  dissimilarity  in  the  circumstances  and 
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conditions  under  which  transportation  is  performed  as  will  justify 
such  carriers  in  uiaUin^  a greater  charge  for  the  shorter  than  for 
the  longer  haul  without  an  order  to  that  effect  from  the  commis- 
sion, granted  by  it  as  provided  for  in  tlie  proviso  to  the  fourth  sec- 
tion. It  is  fair  to  presume  that,  if  the  facts  in  any  given  case  jus- 
tify departure  from  this  rule,  the  commission  will,  on  a proper 
showing,  grant  the  relief  asked  for,  and  make  such  exceptions  as 
the  circumstances  suggest  as  proper,  and  justice  to  the  carrier  as 
well  as  the  shipi>er  demands.  If  the  carriers  were  pennitted  to  de- 
termine such  questions,  the  conflicting  results  produced  by  oppos- 
ing interests  would  not  only  cause  confusion,  but  work  great  injury 
in  many  cases  to  the  shippers,  to  localities,  and  also  to  certain  lines 
of  business  that  would  be  affected  thereby.  If  the  competition  of 
markets  or  of  carrying  lines  subject  to  the  provisions  of  the  com- 
merce act  justifies  carriers  in  making  greater  short-haul  and  lower 
long-haul  charges  over  the  same  line,  without  an  order  from  the 
commission,  issued  after  due  investigation,  then  the  unjust  rates 
for  transportation  existing  when  that  law  was  enacted,  and  whi<  h 
it  was  intended  should  be  prohibited  by  it,  will  continue  to  be  ine 
posed  and  collected;  and  schedules  will  be  made,  announced,  and 
maintained,  to  the  prejudice  of  some  localities  and  in  favor  of  oth- 
ers. to  the  destruction  of  some  shippers  and  to  the  profit  of  others. 
Tliis  statute  was  intended  to  prevent  any  and  all  kinds  of  discrimi- 
nation in  favor  of  localities,  individuals,  or  corporations,  and  to  put 
all  shippers  on  the  same  footing, — that  of  nerfect  equality. 

The  rate  from  Memphis  to  Charleston  on  hay  and  grain  and  like 
products  is  reasonable,  and  is  shown  by  the  evidence  to  be  remu- 
nerative. It  is  fair  to  presume  that  it  would  not  have  been  made 
by  the  railroads  unless  those  controlling  them  were  satisfied  that  it 
would  be  so;  and  consequently,  to  justify  the  higher  charge  for 
the  shorter  haul  to  Summerville,  which  we  have  found  was  made 
under  substantially  similar  circumstances  and  conditions,  the  < om- 
mission,  after  aj^plication  to  it  for  that  purpose,  must  find  certain 
reasons  for  the  same,  after  due  investigation,  that  may  in  fact  ex- 
ist, but  which,  we  are  compelled  to  say,  are  not  now  disclosed  by 
the  record  before  us.  In  the  light  of  the  act  to  regulate  commerce, 
and  keeping  in  view  the  theory  upon  which  it  was  constructed,  it 
is  not  difficult  to  undcustand  why  application  was  not  made  to  the 
commission  for  permission  to  charge  less  for  the  longer  haul  to 
Charleston  than  for  the  shorter  haul  to  Summerville,  when  the  rate 
j>roposed  W'as  10  cents  per  100  ])ounds  for  the  longer  and  28  cents 
per  100  pounds  for  the  shorter.  The  appellees  contend  that  the 
smalh'r  charge  for  the  £rreat<*r  distance  is  in  this  case  of  great  im- 
portance to  the  city  of  Charleston,  ns  well  as  to  the  section  of 
country  adjacent  thereto,  as  by  m<*ans  thereof  the  merchants  of  that 
city  are  tmabled  to  build  up  a trade  that  otherwise  would  be  lost  to 
them.  That  may  be  true,  but  is  not  the  same  argument  applicable 
to  Summerville  and  other  interior  citi(*s  along  the  lines  of  the  roads 
o]K*rated  by  the  appellees  Ix'tw'een  Charleston  and  Memphis?  In 
order  to  build  up  one  locality,  w(*  should  not  tear  down  many  others, 
and  justice  to  one  section  should  not  be  purchased  at  the  <*xpense 
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of  another.  It  should  be  kept  in  mind  that  the  petitioner  does  not 
ask  that  the  rate  from  Memphis  to  Charleston  be  changed, — that  it 
shall  be  made  less,  and  consequently  unremunerative,  or  increased, 
and  thereby  cause  the  loss  of  the  traffic, — but  only  that  the  rate 
from  Memphis  to  Summerville  shall  not  be  greater  tlian  the  rate  to 
Charleston.  Finding  the  facts  to  be  as  above  indicated, — substan- 
tially as  found  by  the  interstate  commerce  commission  in  the  pro- 
ceedings instituted  before  it  by  the  appellant, — and  construing  the 
law  as  we  do,  it  follows  that  the  order  issued  by  said  commission  to 
the  appellees  was  a law  ful  order,  of  which  they  had  due  notice,  and 
which  it  was  and  is  their  duty  to  obey  and  respect. 

We  do  not  find  it  ne<‘cssary  to  consider  and  dispose  of  the  ques- 
tions raised  in  the  pleadings,  and  argu<Hi  by  counsel,  concerning  the 
Southern  Railway  & Steamship  Association,  nor  the  matter  of  the 
added  local  charge  of  nine  cents  from  Charleston  to  Summerville, 
otherwise  than  it  may  be  involved  in  the  through  rate  to  Summer- 
ville. 

The  decree  of  the  court  below  dismissing  the  bill  is  reversed,  and 
this  cause  is  remanded  to  said  court,  with  instructions  to  enter  a 
decree  herein  requiring  the  appellees,  and  each  of  them,  to  desist 
from  charging,  demanding,  collecting,  or  receiving  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  hay  or  other 
commodities  carried  by  them,  under  circumstances  and  conditions 
similar  to  those  set  out  in  the  petition  filed  in  this  cause,  from  Mem- 
phis. in  the  state  of  Tennessee,  to  Summerville,  in  the  state  of  South 
Carolina,  than  that  contemporaneously  charged  and  received  for 
the  transportation  of  hay  and  other  commodities,  respectively,  for 
the  longer  distance  from  Memphis  aforesaid,  to  Charleston,  in  the 
state  of  South  Carolina.  Said  court  will  also  s(‘e  that  the  require- 
ments of  said  decree  are  immediately  carrif^l  into  effect  and  en- 
forced as  provided  for  in  said  act  to  regulate  commerce,  and  will 
further  direct  that  the  appellees  pay  all  costs  of  this  proceeding, 
and  in  addition  thereto  such  reasonable  fee  to  the  apjiellant’s  coun- 
sel as  that  court  may,  under  the  circumstances  of  this  case,  think 
proper  and  just.  Reversed  and  remanded. 

MORRIS,  District  Judge  (dissenting).  I am  unable  to  join  in  the 
order  reversing  the  decree  of  the  circuit  court,  w hich  it  is  proposed  to 
pass  in  this  case,  and  will  very  brielly  state  my  reasons: 

Behlmer,  in  liis  petition  to  the  commission,  complained  that  he 
w’as  charged  as  freight  on  two  car  loads  of  hay  from  Memphis  to 
Summerville  at  the  rate  of  28  cents  per  100,  while  the  rate  over  the 
same  roads  to  Charleston,  22  miles  further,  was  only  19  cents. 
This,  he  alleged,  was  a violation  of  the  fourtli  section  of  the  inter- 
state commerce  act.  He  further  complained  that  the  9 cents  ad- 
ditional per  100  charged  to  Summerville  was  based  on  the  local 
rate  for  22  miles  from  Charleston  back  to  Summenille  over  the 
South  Carolina  Railroad,  which  itself,  he  alleged,  was  excessive  and 
unreasonable;  and  he  further  alleg(*d  that  the  combined  rate  of  28 
cents  from  Memphis  to  Charleston  was  excessive  and  unreasonable, 
and  in  violation  of  the  first  section  of  the  act.  The  defendants  an- 
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Bwered,  alleging  that  there  were  eight  all-rail  routes  which  were 
competitors  for  the  business  from  Memphis  to  Charleston;  that 
there  was,  besides,  existing  water  competition  from  ports  on  the 
Atlantic  Coast  to  Charleston;  and  that  the  rate  from  Memphis  to 
Charleston  of  19  cents  per  100  was  forced  upon  the  defendant  lines 
by  this  rail  and  water  competition  which  they  had  to  meet  at 
Charleston,  but  which  the  South  Carolina  Railroad  did  not  have  to 
meet  at  Summerville;  and  that  rates  which  were  just  and  rea- 
sonable to  Summerville  would  result  in  the  loss  of  the  business,  if 
charged  to  Charleston.  The  commission  considered  only  the  al- 
legation that  the  defendants  violated  the  long  and  short  haul  clause, 
and,  in  view  of  their  decision  on  that  point,  deemed  it  unnecessary 
to  consider  whether  any  other  provision  of  the  law  had  been  vio- 
lated. In  the  decision  of  the  commission  appears  the  following: 

“There  is  no  showing  in  this  proceeding  of  competition  by  lines  not  subject 
to  the  act  to  regulate  commerce  for  the  carriage  of  hay  from  Memphis  to 
Charleston,  and  the  fact  that  there  may  be  competition  for  such  traffic  by  lines 
which  are  subject  to  the  act,  or  that  hay  may  be  carried  to  Charleston  by  vari- 
ous rail  and  water,  or  part-rail  and  part-water,  routes,  from  points  other  than 
Memphis,  does  not  justify  the  defendant  carriers  in  departing  from  the  general 
nile  of  the  fourth  section  upon  their  own  motion.  Such  considerations  may  con- 
stitute reasons  for  applying  to  the  commission  for  relief  under  the  proviso  clause 
of  that  section,  but,  for  the  reasons  stated  in  our  decisions  of  the  cases  above 
cited,  they  do  not  Justify  carriers  in  departing  from  the  rule  of  the  fourth  section 
without  such  relieving  order.  Water  competition,  to  justify  lower  long-haul  rates, 
must  exist  betw'een  the  point  of  shipment  and  the  longer-distance  destination. 
One  transportation  line  cannot  be  said  to  meet  the  competition  of  another  trans- 
portation line  for  the  carrying  trade  of  any  particular  locality  unless  the  latter  line 
could  and  would  perform  the  service  alone  If  the  former  did  not  undertake  it- 
TTie  competition  of  markets  or  the  competition  of  carrying  lines  subject  to 
regtilation  under  the  act  to  regulate  commerce  does  not  justify  carriers  in  making 
greater  short-haul  or  lower  long-haul  charges  over  the  same  line  without  an 
order  issued  by  the  commission  on  application  therefor  after  Investigation.” 

The  decision  then  quotes  the  rule  of  practice  of  the  commission 
with  reference  to  applications  under  the  proviso  of  the  fourth  sec- 
tion, and  then  process: 

“Because  Charleston  is  an  important  seaport  and  railroad  center,  and  hay  may 
be  and  is  carried  there  from  various  points,  is  not  a sufficient  reason  for  a de- 
parture from  this  nile.  The  Just  interests  of  the  carrier  are  fully  protected  by 
the  proviso  clause  of  the  fourth  section.  The  defendants  are  under  no  obliga- 
tion to  compete  at  low  rates  for  the  carriage  of  hay  from  Memphis  to  Charles- 
ton. They  ought  not  to  engage  in  such  competition  if  the  rates  obtainable  are 
not  remunerative.  If  they  are  remunerative,  the  defendants  cannot,  in  the  face 
of  the  prohibition  of  the  fourth  section,  and  the  provision  In  that  section  for  the 
issuance  of  relieving  orders,  assume  to  say  that  such  rates,  though  profitable  on 
Charleston  traffic,  are  insufficient  for  the  transportation  of  car-load  quantities 
to  a shorter  iK>int  on  the  same  line,  and  in  tlie  same  direction.” 

There  was  no  finding  of  fact  by  the  commission  other  than  is  con- 
tained in  the  foregoing  extract  from  its  decision,  and  it  is  obvious 
tliat  the  commission  did  not  pass  upon  the  question  of  the  dissimi- 
larity of  the  circumstances  and  conditions,  nor  upon  the  question 
whether  the  rate  for  the  shorter  haul  was  of  itself  reasouable  and 
just.  They  took  the  law  to  be  that,  by  charging  a greater  rate  for 
the  shorter  haul  over  tlie  same  line,  the  carriers  were  prima  facie 
without  justification,  and  that  they  could  only  be  permitted  law- 
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fullj  to  make  the  charge  after  they  had  been  authorized  upon  ap- 
plication to  the  commission  under  the  proviso  of  the  fourth  sec- 
tion. One  of  the  cases  cited  by  the  commission  in  support  of  this 
proposition  of  law  is  the  decision  of  the  circuit  court  of  appeals  in 
Interstate  Commerce  Coinriiission  v.  Cincinnati,  N.  O.  & T.  P.  Ry. 
Co.,  9 C.  C.  A.  689,  now  known  as  the  “Social  Circle  Case.”  The 
supreme  court,  in  reviewing  that  case  (162  U.  S.  184-194,  16  Sup. 
Ct.  700),  did  not  approve  such  a hard  and  fast  rule,  but  held  in  that 
case  that  as  the  commission  had  found  as  a fact  that  the  circum- 
stances and  conditions  were  not  so  dissimilar  as  to  justify  the 
rates  charged,  and  as  the  circuit  court  of  appeals  had  apjiroved 
that  finding,  the  supreme  court  would  not  disturb  it.  But  in  tln^ 
case  known  as  the  “Import  Case,”  162  XT.  S.  197,  16  Sup.  Ct.  666, 
the  supreme  court  held,  in  deciding  a similar  question,  that  it  was 
error  for  the  commission  not  to  consider  an  existing  competition 
which  affected  rates,  and  the  fact  that  rates  had  to  be  reduced  in 
order  to  secure  freight,  which  otherwise  w'ould  go  by  other  routes, 
was  one  of  the  circumstances  and  conditions  which  must  be  con- 
sidered before  substantial  similarity  could  be  determined.  It  may 
be  fairly  said,  therefore,  that  the  commission  failed  to  consider  one 
of  the  circumstances  without  which  it  could  not  arrive  at  a just 
finding.  Texas  & P.  R.  Co.  v.  Interst.ate  Commerce  Commission, 
162  IT.  S.  197-238,  16  Sup.  Ct.  666;  Interstate  Commerce  Commis- 
sion v.  Alabama  Midland  Ry.  Co.,  21  C.  C.  A.  51,  74  Fed.  715;  In- 
terstate Commerce  Commission  v.  Louisville  & N.  R.  Co.,  73  Fed. 
409.  It  was  error,  I think,  for  the  commission  to  hold  that  the 
carriers  could  not  justify  themselves  because  they  had  not  first 
made  application  for  relief  under  the  proviso  of  the  fourth  section. 
It  hah  been  held  that,  if  the  carrier  can  show  that  the  circum- 
stances and  conditions  of  the  two  hauls  are  dissimilar,  the  statute 
has  not  been  violated-  Interstate  Commerce  Commission  v.  At- 
chison, T.  & S.  F.  R.  Co.,  50  Fed.  295.  And  this  seems  a reasonable 
construction  of  the  law\  The  case,  therefore,  it  appears  to  me, 
came  into  the  circuit  court  without  any  finding  of  fact  upon  which 
an  order  against  the  carriers  could  be  predicated.  The  circuit  judge 
examined  the  testimony,  and  considered  the  evidence  tending  to 
prove  that  the  through  rate  had  been  forced  down  by  the  natural 
advantages  of  Charleston  as  a trade  center,  having  numerous  routes 
by  rail,  by  rail  and  water,  and  by  water  over  which  merchandise  of 
the  kind  in  question  was  brought  to  that  city,  and  to  compete  with 
which  the  defendant  carriers  were  obliged  to  reduce  their  railroad 
rates  on  through  freight  to  Charleston.  Summerville  had  no  simi- 
lar natural  or  artificial  advantages,  and  its  only  carrier,  the  South 
Carolina  & Georgia  Railroad,  was  not  subject  to  having  its  local 
rates  forced  down  by  competition  below  what  was  reasonable  and 
just.  Upon  consideration  of  all  the  proven  facts,  the  circuit  judge 

found  that  the  circumstances  and  conditions  w^ere  not  substantiallv 

• 

similar,  and  that  the  defendant  carriers  had  not  violat<Hl  the  act. 
With  this  conclusion  I agree.  There  is  abundant  proof  to  support 
it,  and  also  to  show  the  destructive  loss  which  would  residt  to  the 
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South  Carolina  & Georgia  Railroad  (the  successor  of  the  South  Caro- 
lina Railroad)  if  it  was  required  to  conform  its  local  rates  to  its  shai'e 
of  the  through  rates. 


(8.'i  I Vd.  1)75.) 

CRAAVrOUD  V.  FOSTER. 

(Circuit  Court  of  Appfuls,  Seventh  Circuit.  January  3,  181)7.) 

So.  428. 

1.  Error — Quk.stions  for  ItKviF.w. 

On  error  from  proceedintrs  uiKin  a motion  to  revive  a judgment  in  which 
the  court  made  no  special  t1iidiii;;s,  the  only  questions  for  review  are  rul- 
ings of  the  court  made  at  the  trial. 

2.  Notice— Skr VICK — Ai*pe.\r.\nck. 

Insufficiency  of  noti<  e of  a motion  to  revive  a judgment  and  Irregularity 
In  Its  service  are  cured  by  appi'urance  at  the  trial. 

3.  Error— Evidence— Bill  ok  Exceptions. 

Assignments  of  error  involving  (pie.stions  of  fact  will  not  be  considered 
on  error  in  law  actions,  and  particularly  where  the  bill  of  exceptions  does 
not  puntort  to  contain  all  of  the  evidence. 

4.  Reversal— Harmless  Error. 

A cause  will  not  be  reversed  for  purely  formal  errors  in  awarding  an 
execution  when  no  prejudice  results. 

In  PhToi*  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

This  was  a motion  bv  William  Foster  under  the  Indiana  statute  to 
revive  a judgment  at  law  against  Ueury  Crawford.  A judgment  of 
revivor  was  enter'd  in  the  court  below  (80  Fed.  091),  and  the  defend- 
ant sued  out  this  writ  of  error. 

A.  W.  Hatch,  for  defendant  in  error. 

Before  WOODS,  JENKINS,  and  SllOWALTER,  Circuit  Judges. 

WOODS,  Circuit  Judge.  This  was  a proceeding  below  on  motion 
under  section  075  of  the  Indiana  Revised  Statutes  of  1881  (si'ction  687, 
Rev.  St.  Ind.  1894)  to  revive  a judgment  at  law.  The  case  is  brought 
here  upon  a writ  of  error,  and,  if  governed  by  tlu'  rules  applicable 
to  that  class  of  cases,  the  record  presents  no  question  for  considera- 
tion. There  was  no  right  of  trial  by  jury  (Plough  v.  Reeves,  33  Ind. 
181:  Plough  V.  Williams,  Id.  182;  Evansville  Gas-Light  Co.  v.  State, 
73  Ind.  219),  and,  consequently,  a waiver  of  the  jury  was  not  neces- 
sary; but  there  seems  to  be  no  reason  why  in  other  resjiects  the  mode 
of  preserving  questions  for  the  decision  of  this  court  should  not  be  the 
.same  as  in  an  ordinary  action  at  law  where  the  right  of  trial  by  jury 
has  b(‘en  waived  by  stipulation  in  writing.  The  proceedings  upon 
the  motion  were  had  in,  and  are  to  be  regarded  as  a part  of,  the  origi- 
nal action  at  law’  in  which  the  judgment  to  be  revived  was  rendered. 
It  follows  that,  the  court  having  made  no  special  finding  of  the  facts, 
the  only  possible  questions  for  consideration  must  have  arisen  upon 
“the  rulings  of  the  court  in  the  progrc'ss  of  the  trial  of  the  cause.” 
Rev.  St.  U.  S.  § 700.  The  first  three  specifications  of  error  have  ref- 
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erence  to  supposed  irregularity  in  the  order  made  by  the  court  for  the 
service  upon  the  appellant  of  notice  of  tin?  motion  to  revive,  and  to 
alleged  insufficiency  of  the  notice;  but  the  subsequent  full  ap|K*ar- 
ance  of  the  appellant  by  counsel  at  the  hearing  cuix*d  whatev(*r  faults 
of  that  character  there  may  have  been.  The  fourth,  sixth,  seventh, 
eighth,  and  ninth  s|M*cilications  all  involve  questions  of  fact  which 
cannot  be  consid(*red,  not  only  because  in  a law  case  this  court  do(‘s 
not  review  the  evidence,  but  in  this  instance  could  not,  because  the 
bill  of  ex<*eptions  does  not  purport  to  contain  all  the  evidence.  Tlie 
fifth  specification  is  that  the  court  erred  in  awarding  the  issuance  of 
an  ordinary  execution  upon  the  judgment.  If  there  was  error  in  this 
respect,  it  was  purely  formal:  and  if,  in  any  possible  way,  harmful, 
the  way  has  not  been  suggested,  and  is  not  T)erceiv(*d.  besides,  the 
objection  was  not  made  in  the  court  below,  and  therefore  is  not  avail- 
able here.  Questions  outside  of  the  assignment  of  (UTors,  of  course 
will  not  be  considered.  The  judgment  b(*ldw  is  affirmed. 


(83  Fe.l.  976.) 

RUSSELL  V.  BOHN  MFG.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.  January  3,  1898.) 

No.  408. 

1.  Assionmknt  of  Error— Dirf.ctixg  Verdict. 

On  error  to  a circuit  court  from  a ruiinp  directinjr  a verdict  for  the  de- 
fendant, the  assignment  of  errors  should  contain  a separate  speciticatlon 
for  each  count  of  the  deeijiration  upon  which  the  right  to  go  to  the  jurj' 
Is  asserteii. 

2.  Same— HKVER.SAL— New  Trial. 

A s|>ecitication  that  “tlie  court  erred  in  taking  the  case  from  the  Jury, 
and  directing  a verdict  for  the  defendant,”  is  surtlclent,  under  rule  11,  pro- 
viding tliat  the  court  may,  at  its  option,  notice  a plain  error  not  assigueii. 
and  the  proceedings  will  be  reversed  when,  from  tlie  record,  there  aiijiears 
nothing  to  bar  a rt‘Cover3’  on  one  cause  of  action  set  forth  in  the  declara- 
tion. but  the  new  trial  in  sucli  case  will  involve  only  questions  alYcctlng 
such  cause. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

This  was  an  action  by  Albert  Russell  against  Bohn  Manufacturing 
Company  to  recover  in  assumpsit  for  money  had  and  re(!(*ived.  The 
circuit  court  directed  a verdict  for  the  defendant,  and  the  plaintilT 
brings  error. 

Julius  H.  Johnson  and  A.  B.  Melville,  for  plaintiff  in  error. 

George  A.  Carpenlei',  for  defendant  in  error. 

Before  WOODS,  JENKINS,  and  SIIOWALTER,  Circuit  Judges. 

WOODS,  Circuit  Judge.  In  this  case  the  court  directcnl  a verdict 
for  the  defendant,  and  the  plaintiff  prosecutes  the  writ  of  error.  Be- 
sides a numbtu-  of  special  counts,  basiMl  on  allegf*d  breaches  of  con- 
tracts for  the  sale  of  lumber,  the  declaration  contains  the  common 
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counts  in  assump.sit.  The  ruling  of  the  court  in  taking  the  case  from 
the  jury  involves,  therefore,  as  many  separate  questions  as  there  are 
distinct  counts,  and  by  a strict  construction  of  rule  11  of  this  court  (21 
C.  C.  A.  cxii.)  the  assignment  of  errors  should  have  contained  a sepa- 
rate specification  for  each  count  on  which  the  right  to  go  to  the  jury  is 
asserted,  but,  instead,  it  is  alleged  in  a single  specification  that  the 
court  erred  in  taking  the  case  h-om  the  jury  and  in  directing  a ver- 
dict for  the  defendant,  and  on  that  we  are  asked  to  determine 
whether,  upon  the  entire  declaration,  and  especially  whether,  u]>on 
the  common  count  for  money  had  and  t^eiyed,  tlie  case  should  have 
been  submitted  to  the  jury.  Under  th'6^1ast  claMitpf  the  rule  “the 
court,  at  its  option,  may  notice  a plain  error  not  assigned,”  or,  of 
course,  one  of  that  character  which  is  imperfectly  assigned.  We  are 
of  opinion  that  such  an  error  is  apparent  in  the  record,  'fhe  plaintiff 
testified  distinctly  that  at  the  contract  prices  the  lumber  receivfHl 
by  him  amounted  to  a sum  named,  and  that  the  payments  made  ex- 
ceeded that  amount  by  $1,207.70,  and,  if  that  be  true,  there  is  notli- 
ing  in  the  record  to  bar  a recovery  of  the  excess.  Settlements  of 
(Jitferences  growing  out  of  their  contracts  were  made  by  the  partii^s 
on  August  23  and  December  12,  1893,  but  payments  were  made  by 
the  plaintiff  after  the  latter  date,  and  the  question  of  overpayment 
therefore  could  not  have  been  included  in  either  settlement.  In 
other  respects  no  error  is  perceived  in  anv  of  the  rulings  of  the 
court,  and  the  new  trial  which  is  ordered  will  be  only  upon  the  ques- 
tion whether  the  plaintiff  in  error  is  entitled  to  recover  for  an  excess 
of  payments  over  the  aggregate  prices  of  the  lumber  received  of  the 
defendant.  The  judgment  below  is  reversed,  at  the  cost  of  the  de- 
fendant in  error,  with  direction  to  grant  a new  trial. 


(83  Fed.  080.) 

ALTENBERG  et  al.  v.  GRANT  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit  May  24,  1807.) 

No.  406. 

1.  Error  to  Circuit  Court— Time  for  Allowance  of  Writ— Motion  fow 
Nf.w  Trial. 

Where,  iu  accordance  with  the  local  practice,  a motion  for  new  trial  ii* 
made  after  judgment,  the  judgment  does  uot  Ix'come  effective,  for  the  pur- 
poses of  a w’rit  of  error,  until  such  motion  is  disjwsed  of.  and  the  time  lim- 
it«  <l  by  statute  for  the  allowance  of  a writ  to  review  the  judgment  runs 
frtim  that  date. 

■2.  Same— Delay  in  Returning  Writ— Dismissal. 

A writ  of  error  will  not  he  dismissed  by  the  circuit  court  of  appeals  be- 
< !iuse  return  thereof  was  not  made  until  one  day  after  it  was  returnable  by 
Its  terms. 

8.  Same— C'itation. 

Where  a writ  of  error  is  sea.sonably  returned  and  docketed  In  the  circuit 
court  of  appeals  in  vacation,  before  the  term  next  ensuing  after  its  allow- 
ance, the  court  may  at  such  term  order  an  alias  citation  to  bring  in  parties 
not  served  with  a former  citation,  though  the  time  for  taking  the  writ  has 
then  expired. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

This  was  an  action  at  law  by  G.  P.  Altenberg  and  Rudolph  Kley- 
bolte  against  W.  T.  Grant  and  others.  There  were  a verdict  and  a 
judgment  for  defendants,  and  plaintiffs  bring  error.  Heard  on  mo- 
tion by  defendants  in  error  to  quash  and  dismiss  the  writ  of  error. 

W.  O.  Harris  and  Humphrey  & Davie,  for  defendants  in  error. 

Before  TAFT  and  LURTON,  Circuit  Judges. 

TAFT,  Circuit  Judge.  The  defendants  in  error,  appearing  for  the 
purpose  of  the  motion  only,  have  made  a motion  to  dismiss  the  writ 
of  error  in  this  case  on  the  ground  that  the  j)roceeding  in  error  has 
not  been  perfected  by  the  plaintiffs  in  error  within  tin*  time  required 
by  law.  The  facts,  as  shown  by  the  record,  are  as  follows:  The  ac- 

tion below  was  at  law.  The  trial  before  the  court  and  a jury  resulted 
in  a verdict  for  defendants  on  the  12th  of  Nov(*mber,  1805.  Judgment 
was  at  once  entered  upon  the  verdict,  and  costs  were  awarded  to  de- 
fendants against  plaintiffs.  On  Kovember  15th  following,  plaintiffs 
lilc^  a motion  for  a new  trial.  This  motion  was  denied  on  Decem- 
ber 17,  1805.  On  June  15,  1806,  a writ  of  error  was  allowed,  and 
a bond  was  filed  and  approved.  The  writ  of  error  was  made  ndurn- 
able  July  15,  1806,  but  was  not  in  fact  returned  until  July  16,  1806. 
A citation  against  all  the  defendants  in  error  was  signed  by  the  judg(* 
at  the  circtiit.  It  was  returned  June  JOth,  executed  on  only  one  of 
the  defendants  in  error.  Tlie  marshal  gave  as  a reason  for  not  serv- 
ing the  other  defendant  that  the  plaintiffs  in  error  had  made  no  de- 
posit for  costs.  So  the  matter  stood  until  February  27,  1807,  w hen  a 
new  citation  was  issued,  signed  by  a judge  of  this  court,  and  was  ex- 
ecuted and  returned  March  27,  1807.  Tliree  grounds  are  urged  for  a 
dismissal  of  the  writ  of  error.  The  first  is  that  more  than  six  months 
elapsed  after  the  rendition  of  the  judgment  sought  to  be  reviewed 
before  the  allowance  of  the  writ  of  error.  If  the  time  for  the  w rit  of 
error  began  to  i*un  from  the  date  of  the  judgment,  the  contention  is 
good.  If,  however,  the  period  of  limitation  dates  from  the  order  de- 
nying the  motion  for  a new'  trial,  the  writ  of  (‘rror  was  seasonably 
allowed.  We  have  no  doubt  that  the  motion  for  a new  trial  sus- 
'iends  the  running  of  the  statute.  In  some  states,  judgment  is  with- 
held until  the  defeated  party  shall  have  had  time  to  file  a motion  for 
a new  trial,  and,  pending  the  hearing  of  the  motion,  judgment  is  never 
entered.  In  other  states, — and  this  is  true  in  Kentucky, — judgment 

is  entered  upon  the  verdict  at  once,  and  motions  for  new  trials  are 
made  always  after  judgment.  It  is  certainly  the  understanding  of 
the  bar  that,  until  the  motion  for  a new  trial  has  been  disposed  of, 
the  judgment  is  not  ripe  for  review;  and  it  is  the  duty  of  this  court, 
fio  far  as  the  authorities  will  permit,  to  avoid  a construction  of  tluj 
rules  and  statutes  governing  writs  of  error  and  appeals  w’hich  would 
be  a surprise  to  practitioners  and  effect  undeserved  hardships.  We 
think  the  decisions  of  the  supreme  court  justify  us  in  holding  that  a 
motion  for  a new  trial  like  a petition  for  rehearing  filed  during  the 
term  in  which  the  judgment  is  rendered  postpones  the  running  of  the 
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period  of  limitation  until  the  motion  is  disposed  of.  Memphis  v. 
Brown,  94  U.  S.  715,  717 ; Railway  Co.  v.  Murphy,  111  U.  S.  488,  4 
Sup.  Ot.  497;  Brockett  v.  Brockett,  2 How.  238;  Slaughter-House 
Cases,  10  Wall.  289.  The  question  whether  an  execution  w ould  run 
on  the  judgment  pending  the  motion  is  not  necessarily,  we  think,  the 
test  of  when  the  time  within  which  a writ  of  error  must  be  allowed 
begins  to  run.  It  is  sufficient  to  say  as  was  said  in  Memphis  v. 
Brown,  ubi  supra,  that,  pending  a motion  to  set  aside  a judgment,  it 
does  not  “take  final  effect,  for  the  purposes  of  a writ  of  error.”  until 
the  motion  is  disposed  of.  2 Fost.  Fed.  Prac.  ^ 483;  Destv.  Fed.  Prac. 
(Gth  Kd.)  § 1008. 

Xor  do  we  regard  the  objection  that  the  wuit  w’as  returned  and  the 
record  filed  here  one  day  after  it  w as  made  returnable  of  serious  mo- 
ment. Bingham  v.  I^Iorris,  7 Cranch,  99,  show  s that,  if  the  transcript 
of  the  record  is  filed  before  the  motion  for  dismissal,  the  motion  will 
not  be  granted. 

The  last  objection  is  that  the  alias  citation  was  not  returned  served 
until  March,  1897.  The  citation  was  returnable  in  vacation  after  the 
adjournment  of  the  October  term,  1895.  The  term  next  ensuing  be- 
gan in  October,  1890.  The  citation  here  in  question  was  issued,  and 
returned  served  in  the  October  term,  189G.  This  is,  according  to  the 
precedents,  in  sufficient  time,  if  the  court,  in  its  discretion,  permits  it 
to  be  done.  In  Jacobs  v.  George,  150  U.  S.  415,  14  Sup.  Ct.  159,  it 
was  held  that  when  an  appeal  is  allowed  at  the  term  of  a judgment, 
but  is  not  perfected  until  after  the  term,  a citation  is  necessary  to 
bring  in  the  parties,  but  that,  if  the  writ  of  error  be  dockc*ted  in  the 
court  of  review  at  its  next  ensuing  term,  a citation  may  be  issued  by 
leave  of  that  court,  although  the  time  for  taking  the  writ  of  error  has 
elapsed.  This  wuit  of  error  was  seasonably  docketed  here,  and  this 
court,  upon  motion,  directed  the  citation  to  issue  at  this,  the  term 
next  ensuing  after  the  term  at  which  the  writ  was  allow’ed.  The  ci- 
tation w'as  therefore  issued,  served,  and  returned  before  the  w’rit  of 
error  became  inoperative.  Green  v.  Elbert,  137  U.  S.  G15, 11  S^up.  Ct. 
188;  Richardson  v.  Green,  130  U.  S.  104,  9 Sup.  Ct.  443;  Hew  itt  v. 
Filbert,  IIG  U.  S.  142,  6 Sup.  Ct  319;  Evans  v.  Bank,  134  U.  S.  330, 
10  Sup.  Ct.  493.  The  motion  to  dismiss  is  denied. 


(8;t  Fed.  080.) 

BACIIELDOR  v.  UXITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  December  13.  1807.) 

No.  WO. 

Public  Lands— R.\ilroad  Hiout  of  Wav  — Taking  Timber  from  Adjacent 
Lands. 

Under  the  act  of  .Tunc  S.  1872  (17  Stat.  .‘laO),  which  authorizes  tlie  Denver 
& Rio  (Jrande  Railway  Company  to  take  timber  anti  materials  for  eon- 
stni(‘tl(»n  purposes  from  the  public  lands  ‘*ad.1acent”  to  it.s  line,  the  com- 
pany is  not  conliued  to  the  towuslilps  through  which  the  road  runs,  or 
those  adjoining  them;  nor  is  the  cutting  of  timber  2r>  miles  from  the  road, 
in  itself,  as  a matter  of  law’,  unlawful.  The  meaning  of  “adjacent**  is  a 
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mixed  question  of  law  .m«l  fact  for  the  jury,  under  pr<»per  Instructions. 

and  a proper  test  Is  whether  llie  timber  is  within  reasoualde  hauling  dis- 
tance by  wagons.  48  l*ac.  iilO,  reversed. 

In  Error  to  the  Supreme  Court  of  the  Territory  of  New  Mexico. 

Samuel  L.  Bacheldor,  the  plaintiff  in  error,  was  Indicted  in  the  territorial 
court  for  the  First  judicial  district  of  the  territory  of  New  Mexico,  for  unlaw- 
fully cutting  certain  timber  on  public  lands  in  said  terrltor>’.  He  justifled  the 
cutting  and  removal  of  the  timber  in  question  on  the  ground  that  he  was  an 
agent  of  the  Denver  & Klo  Grande  Itailroad  Cou)pauy,  and  that  the  timber 
had  been  cut  for  the  benefit  of  the  railroad  company,  in  pursuance  of  the 
provisions  of  an  act  of  congress  approvetl  June  S,  1ST2  (17  Stat.  32b,  c.  .354). 
which  grantetl  to  the  Denver  & lUo  Grande  Railway  Company,  now  the  I»en- 
Ycr  & Rio  (irande  Railroatl  Company,  a right  of  way  over  the  public  domain 
100  feet  in  width  on  each  side  of  the  track,  together  with  such  public  lands 
“adjacent”  thereto  as  might  be  needed  fm*  depots,  sliops,  and  t>ther  buildings 
for  railroad  purposes,  and  authorized  it  “to  take  from  th(‘  public  lands  ad- 
jacent thereto,  stone,  timber,  earth,  water  and  other  material  retpiired  for  the 
construction  and  repair  of  its  railway  and  telegraph  line.”  The  evidence 
showetl  that  the  timber  In  tpiestlon  was  cut  from  land  21b.  miles  distant  from 
the  line  of  the  Denver  Rio  Grande  Railroad,  or  about  2.5  miles  distant  tln'n*- 
from  by  wagon  road,  and  that  there  w.-is  no  timber,  neart'r  than  tliat  which 
bad  been  taken,  on  either  side  of  that  part  of  the  road,  on  the  trial  of  the 
case  the  lower  court  instructed  the  jury,  in  substance,  that  the  word  or  term, 
“adjacent,”  as  used  and  applied  in  the  act  of  congress  af(U't*sald.  meant  the 
tier  of  townships  lying  adjoining  on  either  side  of  the  townships  upon  or 
through  which  the  line  and  right  of  way  of  the  Denver  & Rio  Grande  Rail- 
road runs;  that,  when  the  public  lands  are  unsurveyed,  the  word  “adjacent” 
meant  relatively  the  same  thing,  as  to  limit  of  distance  from  the  line  or  right 
of  way;  and  that  the  word  “township.”  as  used  in  the  court’s  instruction, 
meant  an  area  of  land  six  miles  in  extent  north,  south,  east,  and  west,  and 
was  a legal  subdivision,  according  to  the  official  surveys,  under  the  laws  of 
the  United  States.  As  the  timber  which  had  been  cut  by  the  defendant  Iw- 
low  was  cut  outside  of  the  limit  of  distance  from  the  right  of  way  that  was 
defined  by  the  foregoing  instruction,  the  d<‘fendant  was  convicted,  and,  on  an 
.appeal  taken  to  the  supreme  court  of  New  Mexico,  the  conviction  was  affirmed 
by  a divided  court.  4S  I’ac.  310.  The  case  has  been  brought  to  this  court 
by  a writ  of  error  issued  to  the  sui)reme  court  of  the  territory. 

Joel  F.  Vaile  (Edward  O.  Wolcott  and  Henry  F.  May,  on  the  brief), 
for  plaintiff  in  error. 

Edw'ard  C.  Strinj^er,  U.  S.  Atty. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  RINER, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  sole  question  to  be  considered  upon  this  record  is  the  mean- 
ing of  the  word  “adjacent,”  as  used  in  the  act  of  congress  of  June 
S,  1872,  the  substance  of  which  is  quoted  above  in  the  statement. 
Tliis  question  has  given  rise  to  some  difference  of  opinion  among  the 
varir>us  courts  who  have  liad  occasion  to  consider  it.  In  one  case 
It  w'as  held  that  lands  lying  at  a considerable  distance  from  the  line 
of  the  defendant's  road  were  adjacent  thereto,  within  the  fair  in- 
tent and  meaning  of  the  statute,  if  they  were  within  r(*asonabU‘  haul- 
ing distance  by  Avagon.  U.  S.  v.  l)env(*r  & R.  Cr.  Ry.  Co.,  31  Fed. 

889.  In  another  case,  wdiich  arose  maler  the  act  of  March  3, 
1875  (18  8tat.  48:4  c.  152),  it  was  thought  that  lands  were  adjacent 
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to  a railroad  track,  witliiu  the  purview  of  the  act,  if  they  wei*e 
near  enough  to  be  directly  and  materially  benefited  by  the  construc- 
tion of  the  road.  U.  S.  v.  Chaplin,  31  Fed.  81)0.  In  another  case  it 
was  held,  under  the  act  of  March  3,  1875,  above  cited,  that  timber 
standing  on  laud  50  miles  distant  from  the  right  of  way  was  not  on 
land  adjacent  thereto.  Stone  v.  U.  S.,  29  U.  S.  App.  32,  12  C.  C.  A. 
451,  and  G4  Fed.  0G7.  The  case  at  bar  is  the  first,  we  believe,  in 
which  it  has  been  ruled  that,  under  the  act  of  June  8,  1872,  timber 
cannot  be  taken  from  the  public  domain  by  the  defendant  company, 
for  the  purposes  named  in  the  act,  unless  it  is  taken  from  lands  lying 
in  the  townships  through  which  its  road  is  located,  or  from  lands 
lying  in  the  tier  of  townships  next  adjoining  said  townships  on'either 
side.  If  congress  had  intended  to  limit  the  defendant’s  right  to  take 
timber  and  other  materials,  for  the  construction  of  its  road,  to  the 
townships  last  aforesaid,  it  would  most  likely  have  so  declared  in 
plain  language,  and  thus  have  freed  the  act  from  all  doubt  and  un- 
certainty as  to  its  meaning.  The  fact  that  congress  did  not  do  so 
when  conferring  the  right  in  question,  but  used  the  word  ••adjacent,” 
which  is  purely  a relative  term,  and  may  be  understood  diffeivntly 
when  applied  to  different  objects  or  under  different  circumstance^  is 
very  persuasive  evidence  that  congress  did  not  intend  to  fix  an 
arbitrary  line  on  each  side  of  the  defendant’s  right  of  way,  beyond 
which  the  right  to  take  timber  and  other  materials  should  not  c*xtend. 
The  use  of  the  phrase  ‘fiands  adjacent'’  to  the  right  of  way,  instead 
of  fixing  a more  j)recise  limit,  as  might  well  have  been  done  by  refer- 
ence to  the  public  surveys,  indicates,  we  think,  that  it  was  not  the  in- 
tention of  congress  to  coniine  the  privilege  in  que.stion  to  particular 
townships  or  sections  lying  along  the  right  of  way,  but  that  its  pur- 
pose was  to  leave  the  right  to  take  timber  and  other  materials  to 
be  governed  by  circumstances.  Congress  intendtnJ  to  offer  substan- 
tial inducements  for  the  construction  of  railroads  in  certain  sections 
of  the  countrv  where  timber  suitable  for  railroad  construction  was 
known  to  be  scarce,  and  in  many  places  distant  from  the  liiu«  of  road 
to  be  benefited,  as  they  would  be  projected  and  built.  For  that  rea- 
son it  did  not  establish  a fixed  line  on  either  side  of  the  right  of 
way,  which,  if  established,  would  at  times  render  the  privilege  of  tak- 
ing material  valueless;  but  it  chose  to  confer  the  privilege  in  such 
terms  as  would  allow  the  land  department,  and  courts  and  juries  as 
well,  some  discretion  in  determining,  under  different  conditions,  what 
w'as  a proper  limit  within  wliich  it  might  be  exercised.  It  accord- 
ingly authorized  timber  and  other  materials  to  be  taken  from  adjacent 
lands,  leaving  those  w'hose  duty  it  w'ould  be  to  see  that  the  right  was 
not  abused,  but  was  exercised  in  a reasonable  manner,  to  decide  in 
any  given  case  whether  the  land  from  which  material  had  been  ob- 
tain^ was  adjacent  to  the  right  of  way,  within  the  spirit  and  intent 
of  the  act.  For  these  reasons  we  cannot  approve  of  the  instruc- 
tion which  was  given  by  the  trial  court,  because  it  contains  a defini- 
tion of  the  term  ^‘adjacent'’  which,  in  our  judgment,  was  not  con- 
templated by  the  lawmaker. 

Assuming,  then,  as  above  indicated,  that  in  cases  arising  under 
the  acts  of  June  8,  1872,  and  March  3,  1875,  above  cited,  the  question 
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whether  timber  or  other  materials  have  been  taken  from  lands  adja- 
cent to  the  right  of  way  of  a railroad,  is  usually  a mixed  question 
of  law  and  fact,  and  that  it  cannot  always  be  decided  as  a pure  matter 
of  law,  it  becomes  necessary  to  determine  what  is  the  proper  test 
by  which  the  question  should  be  determined.  It  is  obvious,  we 
think,  that  congress  did  not  intend  to  grant  a general  right  to  take 
timber  from  any  part  of  the  public  domain  wherever  it  was  most 
convenient  to  take  it.  The  use  of  the  word  “adjacent”  is  of  much 
significance,  and  renders  it  necessary  in  all  cases  to  consider,  in  the 
first  instance,  whether  the  land  from  which  timber  has  been  ob- 
tained for  the  construction  of  a railroad  is  near  to  or  remote  from 
the  right  of  way.  The  inquiry  whether  it  has  been  transported  a 
considerable  distance,  or  only  a few  miles,  is  alw^ays  an  important 

consideration.  Probablv  no  better  or  more  reasonable  test  can  be 

**  _ 

applied  than  that  which  was  first  suggested  by  Judge  Hallett  in  U. 
S.  V.  Denver  & R.  G.  Ry.  Co.,  31  Fed.  886,  889,  namely,  that  timber 
should  be  regarded  as  adjacent  to  the  right  of  way  of  a railroad, 
without  reference  to  towmship  or  section  lines,  if  it  is  within  reason- 
able hauling  distance  by  wagon.  It  is  generally  the  case  that  timber 
suitable  for  railroad  construction  will  not  bear  transportation  by 
wagon  from  points  remote  from  the  established  line  of  road,  by  reason 
of  the  expense  incident  to  transporting  it.  If  railroads,  therefore, 
are  limited  in  their  right  to  take  timber  from  the  public  domain  to 
such  timber  standing  on  either  side  of  their  rights  of  way  ns  they 
can  reasonably  afford  to  haul  by  wagon  from  the  place  where  it  is 
cut,  it  is  probable  that  they  will  realize  the  full  benefit  of  the  privilege 
which  congress  intended  to  confer,  and  that  the  privilege  will  not  be 
abused.  In  a case  which  presents  conditions  like  the  one  at  bar, 
and  in  others  which  may  arise,  no  court  can  say,  as  a matter  of  law, 
that  a trespass  was  committed  because  the  timber  was  taken  from  a 
place  25  miles  distant  by  w’agon  road  from  the  defendants  right  of 
way;  but  it  should  be  left  to  a jur>*  of  the  vicinage  to  determine, 
under  instructions  from  the  court  such  as  we  have  substantially  out- 
lined, whether  the  right  accorded  by  the  statute  was  fairly  exercised 
as  congress  intended  it  should  be,  or  whether,  by  reason  of  the  dis- 
tance from  w'hich  the  timber  in  question  was  drawn,  the  defendant 
should  be  regarded  as  a trespasser.  The  judgment  of  the  territorial 
court  for  the  First  judicial  district  of  the  territory  of  New  Mexico, 
and  the  judgment  of  the  supreme  court  of  the  territory  of  N('w 
Mexico  as  well,  are  both  reversed,  and  the  case  is  remanded  to  the 
territorial  court  for  the  First  judicial  district  of  said  territory  for  a 
new  trial. 
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(83  Fed.  989.) 

CROSS  LAKE  LOGGING  CO.  v.  JOYCE. 

(Circuit  Court  of  Appeals,  Eig:htb  Circuit  December  13.  1897.) 

No.  944. 

1.  Evidence— Res  Gest^— Personal  Injuries. 

Whore,  prior  to  an  accldeut.  au  Injured  person  complained  to  the  master 
of  the  incompetency  of  a fellow  servant,  and  was  assureil  that  such  serv- 
ant would  be  discharged,  and  until  he  was  he  would  be  watched  to  see 
that  he  hurt  nobody,  statements  of  the  Injured  person,  made  to  the  master 
immediately  after  the  accident,  that  the  Injury  would  not  have  been 
received  had  the  Incompetent  servant  been  discharged,  are  adinis-sible  as 
part  of  the  res  gcstm. 

2.  Same— Admissions— Statements  not  Denied. 

Declarations  of  fault  on  the  part  of  the  master,  made  by  an  injurM 
servant,  immedlatv'^ly  after  an  accident,  to  one  in  charge  of  the  work  and 
competent  to  deny  them,  are  admissions  of  the  truth  of  such  declarations, 
when  no  denial  was  made. 

3.  Master  and  .Servant — Contributory  Neolioence— Question  for  Jury- 

Whetlicr  or  not  one.  who  complained  of  the  incoinpetency  of  a fellow 
s«*rvant  prior  to  an  accident  in  which  he  was  injured.  Avas  guilty  of  con- 
tributory negligence  by  returning  to  work  with  such  servant  upon  assur* 
anc<*s  (hat  (he  servant  would  be  replaced  by  a competent  person,  and, 
until  he  was,  would  be  watched  to  see  that  he  hurt  no  one,  is  a question 
fur  the  jury. 

4.  Same— Instructions— Evidence. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  there  is  no  evidence 
from  Avhich  they  could  infer  that  the  servant  remained  in  the  master’s 
employ  in  reliance  upon  any  promise  other  than  that  the  scr\*ant  would 
be  watched,  and  warning  given  of  any  danger,  when  there  is  evidence  of 
a proini.se.  upon  which  the  servant  might  have  relied,  to  the  effect  that 
a competent  man  would  be  sub.stituted. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Emanuel  Cohen  (Stanley  R.  Kitehel  and  Frank  W.  Shaw,  on  the 
brief),  for  plaiutilT  in  error. 

T.  F.  Frawley  (F.  C.  Brooks  and  F.  N.  Hendrix,  on  the  brief),  for  de- 
fendant in  error. 

Before  SANBORN  and  THAYER,  CMmiit  Judges,  and  RINER, 
District  Judge. 

THAYER,  Circuit  Judge.  This  is  a suit  for  personal  injuries,  in 
which  John  Joyce,  the  defendant  in  error,  sued  the  Cross  Liike  lag- 
ging Company,  the  plaintiff  in  error,  hereafter  termed  the  “T^ogging 
Company,”  in  the  circuit  court  of  the  United  States  for  the  district 
of  Minnesota,  for  injurit*s  sustained  while  he  was  in  its  employ  as 
a common  laborer,  and  was  assisting  some  other  employes  of  the 
I>ogging  ComjKiny  in  loading  saw  logs  upon  cars  at  a place  calliHi 
Woman’s  Lake,  in  the  state  of  Minnesota.  On  the  bank  of  said  lake 
the  Logging  Company  had  constructed  certain  hoisting  works,  by 
means  of  whicli  logs  wiTe  first  drawn  from  the  lake  by  an  endless 
chain,  to  a deck  or  platform  elevated  some  distance  above  the  lake, 
and  were  thence  rolled  down  an  incline  or  steps,  onto  cars  standing 
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at  the  foot  of  the  incline.  The  plaintiff  was  working  on  this  in- 
cline, his  duty  being  to  direct  the  movement  of  logs  on  one  of  the 
steps  as  they  were  rolled  down  tlu*  incline  from  the  platform,  when, 
by  the  carelessness  of  a fellow  workman  named  Peter  Plein,  a log 
was  allowed  to  roll  down  the  incline  in  such  a manner  as  to  break 
and  crush  the  plaintiff's  right  leg,  and  necessitate  amputation.  As 
a ground  for  recovery,  the  plaintiff  alleged,  in  substance,  that  the 
work  in  which  he  was  engaged  when  he  was  hurt  was  dangerous  work, 
requiring  skill  and  activity  on  the  jiart  of  those  who  were  engaged 
in  its  performance,  and  that  the  man  named  Peter  Plein,  by  whose 
negligence  the  injuries  complained  of  were  sustained,  was  a care- 
less and  incompetent  fellow  servant  and  unfitted  for  the  employment 
in  which  he  was  engaged,  and  that  the  Logging  Company  w’as  well 
aware  of  his  inconipetency,  and  by  reason  thereof  had  promised  to 
substitute  some  other  person  in  his  plac(*  a short  time  before  the 
accident  occurn*d.  Tliere  was  considerable  evidence  tending  to  es- 
tablish all  of  these  allegations,  and  the  jury  found  in  accordance  with 
such  testimony.  It  is  assigned  for  error,  however,  that  the  trial 
court  erroneously  permit t(*d  the  plaintiff  to  give  in  evidence  his  o\vn 
d<‘clarations  as  to  the  cause  of  tlie  accident  w'hich  were  made  aft(T 
he  was  hurt,  to  one  Frank  Ihdin,  who  was  the  superintemhmt  of 
the  Tx>gging  Company,  and  who  was  present  at  the  time  of  the 
accident.  In  the  coiirse  of  the  trial  there  was  testimony  offered  to 
the  effect  that  on  the  day  of  the  accident,  and  prior  thereto,  the  plain- 
tiff informe<l  Frank  C.  I»oIin,the  defendant's  superintendent  in  < lmrge 
of  the  hoisting  works,  that  Plein  was  careless  and  reckless,  and  did  not 
know’  anything  about  the  work  in  which  he  was  engaged,  and  that 
he,  the  plaintiff,  would  quit  w’ork  if  Plein  was  further  emjdoycd  in 
the  position  where  he  w’as  then  assigned.  There  was  further  testi- 
mony to  the  effect  that  Bolin,  in  response  to  this  complaint,  told  the 
plaintiff  to  go  back  to  work;  that  he  would  put  a good  man  in 
Plein's  place;  and  that  until  he  did  so  he  would  “see  to  him”  him- 
self, and  see  that  he  did  not  hurt  anvbodv.  Shortlv  ther«*after  tiie 
accident  occurred,  and  Bolin  was  the  first  man  to  come  to  the  plain- 
tiff’s assistance  w’heu  his  leg  was  crushed  by  the  log.  The  plaintiff 
was  allowed  to  testify,  notwithstanding  an  objection  on  the  part  of 
the  defendant  company,  that  w'hen  Bolin  came  to  his  assistance,  as 
afore.said,  and  within  a moment  after  the  accident  occurnxl,  he  ex- 
claimed: “Frank,  I wouldn't  have  lost  mv  leg  if  you  had  done  as 

you  agreed  to  and  put  another  man  in  his  place and  that  Bolin  said 
nothing  in  reply  to  this  remark. 

It  is  manifest,  we  think,  that  the  statement  made  by  the  ydaintiff 
to  Bolin,  to  which  the  objection  related,  w'as  properly  admitted  in 
evidence  as  a part  of  the  res  gestm,  because  it  wms  so  nearly  coincident 
with  the  occurrence  to  which  it  referred  that  the  statement  mav 
be  regarded  as  hartng  been  made  almost  involuntarily,  without  time 
for  reflection,  w’hen  the  plaintiff's  mind  was  \ividly  impressed  with 
the  true  cause  of  his  injury.  Statements  thus  made,  w’hich  are  not 
a narrative  of  a past  transaction,  but  spring  naturally  and  without 
premeditation  from  the  lips  of  an  injured  yierson  in  the  very  presence 
of  the  circOmstances  which  have  produced  it,  and  while  the  victim  is 
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perhaps  writhing  in  pain,  are  of  the  highest  value  as  evidence.  Rail- 
road Co.  V.  Lyons,  129  Pa.  St.  114,  18  Atl.  759;  Railway  Co.  v.  Ruck, 
116  Ind.  575,  19  N.  E.  453;  State  v.  Murphy,  16  R.  I.  529,  17  Atl.  99S; 
Com.  V.  Hackett,  2 Allen,  136,  139;  Greenl.  Ev.  § 108.  Moreover, 
the  fact  that  Bolin,  though  charged  by  the  plaintiff  with  being  at 
fault,  did  not  deny  the  accusation,  may  be  regarded  as  in  the  nature 
of  an  admission  on  the  part  of  Bolin  that  the  charge  w*as  true. 

It  is  further  claimed  by  the  defendant  company  that  if  Plein  was 
unskilled  in  the  performance  of  the  duties  to  which  he  had  been 
assigned,  and  that  fact  was  known  to  the  plaintiff,  then  the  fact  that 
he  continued  to  work  amounted  to  contributory  negligence  on  his 
part,  because  the  incoinpctency  of  Plein  rendered  the  work  to  be  done 
so  imminently  and  immediately  dangerous  that  no  prudent  person 
would  have  continued  to  work  at  the  labor  in  which  the  plaintiff 
was  engaged  until  some  other  person  had  been  put  in  Plein’s  jdace. 
It  is  doubtless  true  that  when  a master  promises  to  remedy  a defect 
in  a machine,  or  to  replace  an  incompetent  fellow  servant,  such 
j)roinise  will  not  justify  the  promisee  in  continuing  to  work,  if,  in  view 
of  the  defect  or  the  incompetency  of  the  fellow  servant,  the  work  to  be 
done  is  rendered  imminently  and  immediatelv  dangerous.  Haas  v. 
Balch,  12  II.  S.  App.  534,^540,  6 C.  C.  A.  201,  and  56  Fed.  9S4; 
Go  wen  v.  Harley,  12  U.  S.  App.  574,  586,  6 C.  C.  A.  190,  and  56  Fed. 
973;  Mining  Co.  v.  Fullerton,  36  U.  S.  Apj).  32,  41,  16  C.  C.  A.  545, 
and  69  Fed.  923;  Hough  v.  Railway  Co.,  100  U.  S.  213.  But  it  is 
usually  a question  for  the  jury  to  determine  whether  the  work  was 
rendered  imminently  dangerous  by  reason  of  the  defect,  and  whether 
the  employ'd  was  guilty  of  contributory  negligence,  because  he  con- 
tinued to  work  in  reliance  on  the  promise  of  his  master  to  remedy 
a given  defect  or  discharge  an  incompetent  fellow  servant.  It  was 
treated  as  a question  of  fact  in  the  ])resent  case,  and  the  jury  were 
instructed  in  accordance  with  the  law  as  above  stated.  The  jury 
found  in  favor  of  the  plaintiff  upon  that  issue,  and  we  cannot  say 
that  the  work  was  so  extremely  dangerous,  in  view  of  Plein’s  incom- 
petency, that  the  tnal  court  ought  to  have  charged,  as  a matter  of 
law*,  that  he  was  guilty  of  culpable  negligence  in  remaining  at  work, 
notwithstanding  Bolin’s  promise  to  put  a competent  man  in  Plein’s 
place. 

It  is  finally  claimed  that  the  trial  court  should  have  instructed 
the  jury  that  there  was  no  evidence  in  the  case  from  which  they 
could  infer  that  the  plaintiff  remained  in  the  defendant’s  employ  in 
reliance  upon  any  promise  other  than  a promise  made  by  Bolin  that 
he  would  watch  Plein,  and  warn  the  plaintiff  of  any  danger  that 
he  might  be  subjected  to  by  Plein’s  negligence  or  incompetency. 
This  instruction  was  asked,  it  seems,  for  the  purpose  of  enabling  the 
dt‘fendant  company  to  contend  before  the  jury  that  Bolin  discharged 
the  duty  of  watching  Plein  to  the  best  of  his  ability,  and  for  that  rea- 
son the  defendant  was  not  liable.  We  are  not  able,  however,  to 
adopt  that  view  of  the  case.  The  plaintiff  complained  primarily  of 
the  employment  by  the  defendant  of  a negligent  and  incompetent 
fellow  servant,  and  he  alleged,  as  an  e.xeuse  for  remaining  at  work 
with  knowledge  of  that  fact,  that  he  was  induced  to  remain  by 
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Bolin's  promise  that  he  would  put  a competent  man  in  Plein's  place, 
and  that  in  the  meantime  he  would  watch  him,  and  see  that  no  one 
was  hurt  by  his  neglect.  There  was  sufficient  evidence  to  support 
these  allegations,  and  from  w’hich  the  jury  were  at  liberty  to  infer 
that  the  plaintiff  was  influenced  to  continue  at  work  as  much  by 
the  promise  that  the  incompetent  fellow  senant  would  be  shortly 
removed  as  by  the  promise  that  his  actions  would  in  the  meantime  be 
watched.  There  was  no  occasion,  therefore,  for  giving  the  instruc- 
tion in  question,  and  the  trial  court  properly  refused  it.  Upon  the 
w’hole,  the  record  discloses  no  error  which  would  waiTant  a reversal 
of  the  judgment  below,  and  it  is  accordingly  affirmed. 


Fed.  1007.) 

BRADY  V.  DALY. 

(Circuit  Court  of  Appeals,  Second  Circuit.  Dceeniher  1.  1S07.) 

No.  8. 

1.  Infringement  of  Copyright  — Dramatic  Composition  — Statutory  Dam- 

ages. 

The  unauthorized  performance  of  a single  scene  In  a copyrighted  play 
(such  as  the  railroad  scene  In  Daly’s  “Under  the  Casllght”)  may  constitute 
a “dramatic  composition,”  In  the  meaning  of  Rev.  St.  § 4SM50,  giving  damages 
of  $100  for  the  first  and  $.’>0  for  every  subsequent  performance  of  “any 
dramatic  composition”  for  which  a copyright  has  been  obtained;  and  such 
damages  may  be  recovered  though  no  other  part  of  the  play  is  taken.  Daly 
v.  Webster,  4 C.  C.  A.  10.  56  Fed.  483,  1 U.  S.  App.  673,  followed. 

2.  Same— Appeal — Assignments  of  Error. 

Under  an  assignment  that  the  court  erred  In  excluding  evidence  to  show 
that  a certain  feature  of  an  Infringing  scene  in  defendanfs  play  was  not 
a material  part  of  “plaintifTs  play,"  it  cannot  be  held  that  the  court  erred 
in  excluding  evidence  that  this  feature  was  not  a material  part  of  defend- 
ant’s play,  and  that  his  play  continued  to  be  successful  after  this  feature 
was  eliminated. 

8.  Same— Res  Judicata. 

A decree  In  an  equity  suit  that  the  copyright  of  a certain  play  Is  valid  la 
conclusive  in  a submquent  action  at  law  l^tween  the  same  parties  to  recover 
statutory  damages,  under  Rev.  St.  § 4006. 

4.  Same. 

Under  Rev.  St.  § 4966,  It  is  not  essential  to  a recovery  of  the  statutory 
damages  that  the  giving  of  an  infringing  performance  shall  be  a willful  vio- 
lation of  the  copyright. 

6.  Same— Prior  Adjudication. 

In  a suit  in  equity  for  injunction  and  accounting  with  respect  to  the  in- 
fringement of  a copyrighted  play,  w'here  a perpetual  Injunction  la  granted, 
and  the  cause  is  referred  to  a master  to  ascertain  the  number  of  times  the 
infringing  scene  was  given,  but  no  accounting  of  profits  is  In  fact  sought 
or  obtained,  the  decree  does  not  operate  to  bar  the  plaintiff  from  bringing 
a subsequent  action,  under  Rev.  St.  § 4966,  to  recover  statutorj’  damages. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  case  comes  here  upon  a writ  of  error  brought  by  the  defendant  below 
to  review  a Judgment  rendered  In  the  circuit  court  in  favor  of  the  plaintiff. 
The  action  was  brought  under  section  4066,  Rev.  St.  U.  S.,  which  provides 
that  any  person  publicly  performing  or  representing  any  dramatic  composition 
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for  which  a,  copyright  has  been  obtained,  whliout  the  consent  of  the  propri- 
etor thereof,  shall  be  liable  for  damages  therefor;  such  damages  in  all 
to  be  assessed  at  such  sum,  not  less  than  l?liK)  for  the  first  and  $o0  for  every 
subsequent  performance,  as  to  the  court  shall  appear  to  be  just.  The  hlstoiy' 
of  the  litigation,  and  the  facts  on  which  the  judgment  now  under  review  was 
entered,  are  as  follows: 

On  August  1,  1867,  the  plaintiff,  Daly,  duly  copyrighted  a dramatic  compo- 
sition or  play.  In  five  nets,  of  wliieh  he  was  the  author,  owner,  and  exclusive 
proprietor,  entitled  “Under  the  Gaslight,”  The  play  was  subsequently  pro- 
duced by  tlie  plaintiff.  It  pleased  the  popular  taste,  anti  was  successful  and 
profitable;  the  plaintiff  having  received,  as  fees  from  different  persons  i)er- 
formlng  the  same  under  his  licen.se,  substantial  license  fees  In  almost  every 
year  since  IStlS,  The  popularity  of  the  play  seems  to  have  depended  in  large 
measure  upon  a scene  In  the  fourth  act,  known  as  the  “railroad  scene.”  Pre- 
cisely what  that  is  may  be  seen  by  reference  to  the  opinions  cited  infra  from 
6 Blatchf.  and  4 C.  C.  A.  Soon  after  the  play  was  produced,  Dion  Bouclcault. 
without  the  consent  of  pLaintlff,  prepared  a play  called  “After  Dark,”  in 
which  he  Introduced  a scene  varying  slightly  from  the  railroad  scene  as  it 
appeared  in  “Under  the  Gaslight,”  so  as  to  be  colorably  different,  but  sub- 
stantially the  same,  Boucicault’s  play  was  perfonned  in  New  York  by  one 
Palmer,  against  whom  Dal.v  brought  suit  in  the  circuit  court.  Southern  dis- 
trict of  New  York.  He  obtained  an  injunction;  Judge  Blatchford  filing  an 
elaborate  opinion,  in  which  he  held  that  the  ralIroa<l  scene  In  plaintiff’s  play 
was  a dramatic  composition,  within  the  meaning  of  the  copyright  statutes,  that 
plaintiff  was  as  much  entitled  to  protection  in  respect  of  a substantial  and  ma- 
terial original  part  of  it  as  he  was  in  respect  to  the  whole,  that  the  railroad 
Bceue  in  Boucicault’s  play  contained  everything  which  makes  the  railroad 
scene  in  plaintiff’s  play  attractive  as  a representation  on  the  stage,  and  that 
it  infringed  plaintiff’s  copyright.  Daly  v.  Palmer  <Dec.,  1868)  6 Blatchf.  2-"*6. 
Fed.  Cas.  No.  3,r>52.  Some  time  prior  to  May,  1889,  the  defendant  in  the 
action  at  bar,  William  A.  Brady,  In  connection  with  others,  without  consent  of 
plaintiff,  began  to  produce  on  the  stage  the  said  play  of  “After  Dark,”  includ- 
ing the  railroad  scene.  On  May  20,  188!).  plaintiff  began  a suit  In  equity  for 
injunction  and  accounting  against  Brad.v  and  his  a.ssoclates,  in  the  same  cir- 
cuit court.  An  application  for  a preliminary  injunction  was  denied  upon  the 
groimd  that  there  was  a material  variance  between  the  registered  title  and 
the  puldlshed  title,  of  “Under  the  Gaslight.”  Daly  v.  Brady,  39  Fed.  2rk7, 
When  the  equity  suit  came  on  for  final  hearing,  the  Judge  at  circuit  followe<i 
the  decision  on  motion  for  preliminary  injunction,  and  dlsmls.sed  the  bill.  Daly 
V.  Wel»ster  |Nov.  4,  1891)  47  Fed.  903.  The  plaintiff  promptly  appealeil,  and 
the  cause  came  before  this  court  for  argument  on  May  13,  1S1>2,  and  its  deci- 
.sion  will  be  found  reported,  under  the  title  “Daly  v.  Welister,”  in  1 U.  S.  App. 
573,  4 C.  0.  A.  10,  5t5  F«^l.  48.3.  We  reversed  the  decision  of  the  circuit  court 
as  to  the  supposed  variances  in  title,  and  held  that  the  plaintiff’s  rtiiliMad 
scene  was  a dramatic  composition;  that  it  was  protected  by  copyright;  that 
the  railroad  scene  in  “After  Dark,”  as  Bouclcault  composetl  it.  and  as  it  Innl 
been  performed  l>y  defendant  (the  imperiled  person  being  saved  from  <lenth 
by  the  ahl  of  a “rescuer”),  was  an  Infringement,  but  that,  if  perfonmnl  with- 
out the  introduction  of  a rescuer.  It  would  not  infringe.  There  was  evidence 
in  that  .stiit  showing  that  defendant  had  produced  the  seene.  sometimes  un- 
changed from  Boiiclcault’s,  and  sometimes  without  an  independent  rescuer, 
the  imi)eriled  person  saving  himself  by  inadvertently  oi>eratiug  a switch.  In 
conformity  with  the  mandate  of  this  court,  a decree  for  per])etual  injunction 
against  defendants  w’as  eniered  November  5, 1892,  and  It  was  referretl  to  a mas- 
ter to  take  proof  of  the  numl»er  of  performances  given  by  the  defendants,  and 
where  each  performance  took  place;  the  defendants  being  required  to  attend, 
give  evidence,  and  produce  tludr  books  and  iMtpers.  Upon  said  examination, 
defendants’  counsel  objected  to  the  defendants  iK'ing  compelletl  to  prodiu'e  the 
manuscript  phiy  of  “After  Dark.”  upon  the  ground  that  “neither  the  defend- 
ant nor  his  books  can  be  u.sed  against  liim  in  any  proceeding  wherein  it  is 
songlit  to  obtain  a i>enjilty.  or  for  tin*  ptirpo.st's  of  this  hearing  before  the 
master.”  The  decree  did  not  direct  tlie  mastt‘r  to  ascertain  anything  in  regard 
to  profits.  No  evidence  w’as  offered  upon  that  subject,  and  no  finding  was 
made  thereon.  A final  decree  in  said  cause,  accepting  the  master’s  ri'iKjrt. 
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and  makinir  the  findings  of  the  master  the  findings  of  the  court,  was  enteml 
on  April  1,  18t*3.  No  Judgment  or  decree  for  profits  was  asked  or  rendered. 

The  action  now  under  review  was  begun  on  July  14,  1893.  As  before  stated, 
it  is  to  recover  statutory  damages  under  section  49(16  of  the  United  States  Re- 
vised Statutes.  Issue  being  joined  by  the  .service  of  an  answer,  tlie  cause 
came  on  for  trial  l>efore  Judge  Shipman,  sitting  with  a jury,  on  May  29.  1S95, 
whereupon  the  parties,  by  their  attorneys  of  rec«»rd,  file<l  with  the  clerk  a 
stipulation  in  writing  waiving  a jury,  in  conformity  to  section  649,  Rev.  St. 
U.  S.,  and  the  trial  proceeded  before  the  court  without  the  jury.  The  pliiin- 
tlff  offered  in  evidence  the  record  In  the  equity  suit  against  Brady  and  otljers, 
which  was  admitteil  “for  certain  purposes”;  and,  having  offered  some  le.sii- 
mony  to  show’  plaintiff’s  actual  djtmages  from  the  alleged  infringement,  he 
rested.  The  record  tlius  admitted  contained  the  finding  of  the  master,  adopted 
by  the  circuit  court,  as  to  the  number  of  times  that  the  play  of  “After  Dark,” 
w'ith  the  infringing  scene,  had  been  publicly  produced  by  defendant.  The 
evidence  upon  which  this  finding  was  based  was  extorted  from  the  defendant 
by  the  plaintiff’s  cxamimition  of  him  before  the  master  in  the  equity  suit. 
Defendant  thereupon  introduced  .some  evidence,  and  offered  more,  which  w’as 
rejected,  and  exception  to  such  rejection  reserv^.  The  rejected  evidence  will 
be  found  referred  to  in  the  dLscussion  of  exceptions  in  the  opinion  infra.  Hav- 
ing taken  his  proofs,  and  offered  whatever  testimony  he  chose  to  present,  de- 
fendant rested.  The  court  took  the  case  under  advisement,  and  on  June  24, 
1896,  filed  special  findings  of  fact  and  conclusions  of  law.  69  Fed.  285.  The 
findings  of  fact  set  fortli,  substantially,  what  has  been  hereinbefore  rehearsed. 
The  court  found,  as  conclusions  of  law%  that  Daly’s  copyright  was  good  and 
valid;  that  It  covered  and  protected  his  railroad  scene;  that  the  acts  of  de- 
fendant in  producing  “.4fter  Dark,”  including  its  railroad  scene,  without  plain- 
tiff’s consent,  were  in  disregard  of  said  cop.vTight,  and  violated  plaintiff’s  ex- 
clusive rights  thereunder;  that  the  damages  recoverable  for  such  violation 
would  be  as  prescribed  in  section  4966,  but  that  there  could  be  no  recovery  on 
the  proofs  submitted,  because  there  was  no  testimony  before  the  court  show'- 
Ing  the  number  of  infringing  performances,  except  the  record  In  the  equity 
ca.se,  adopting  the  finding  of  the  master,  which  finding  w’as  based  on  evidence 
extorted  from  the  defendant  by  examination  in  such  suit;  that  .section  41X16, 
although  It  used  the  w’ord  “damages”  only,  in  re.ility  Imposed  a penalty;  that 
the  two-year  statute  of  limitations  (section  4968)  applied;  and  that  evidence 
obtained  from  a party  by  means  of  a judicial  procee«llng  must  not  be  used 
agtiinst  him  for  the  enforcement  of  a penalty.  Thereupon,  and  before  judg- 
ment was  entered,  plaintiff  moved  for  a new  trial,  or  such  other  and  further 
relief  as  might  be  just.  On  November  4,  1895,  tlie  court  granted  the  motion, 
“to  the  extent  that  the  cau.se  b«*  openoci  for  the  purpose  of  allowing  either 
party  to  present  additional  testimony  in  regard  to  the  number  and  times  of 
the  representations.  If  any  there  were,  of  the  play  ‘After  Dark,’  by  the  defend- 
ant. w'ithin  two  year’s  prior  to  the  commencement  of  this  suit.”  The  cause 
came  on  before  the  same  judge  on  April  9,  and  the  plaintiff  produced 

the  testimony  of  various  witnesses  as  to  the  number  of  times  defendant  had, 
within  the  period  llmite<l,  prxsluced  *‘.\fter  Dark”  with  the  railroad  scene  un- 
altered, 1,  0.  with  an  iDdependent  rescuer.  Defendant  offered  no  proof,  and  the 
cause  was  .submitted.  On  July  14,  181)6.  the  court  filed  special  findings  of 
fact  upon  the  new  proofs,  holding  that  “After  Dark”  had  been  publicly  pro- 
duced by  defendant  and  his  agents,  w’ithont  plaintiff’s  con.sent,  for  more  than 
two  years  before  August  2.3.  189.3:  that  such  performances  took  place  at  least 
126  times  between  Augu.st  24.  1891,  and  Octol)er  5 1.892;  and  that  after  the 
btter  date  a change  was  made  by  the  defendant  in  the  representation  of  the 
railroad  scene,  whereby  the  infringement  ceased.  The  court  expressly  stated 
that  the  evidence  as  to  these  performances,  and  all  performances  subsequent 
to  August  24,  1891,  “Is  entirely  independent  of  the  evidence  obtained  from  the 
defendant  by  the  plaintiff’s  examination  of  him  in  the  accounting  before  the 
master  in  the  eqult.v  suit  mentioned  in  the  prior  fin<llngs  of  fact.  No  plead- 
ing or  evidence  of  the  defendant  has  been  used  or  taken  In  evidence,  in  ascer- 
taining any  facts  a.s  to  performances,  or  for  the  enforcement  of  any  alleged 
liability  In  this  case.”  Upon  the  new  testimony,  with  the  rest  of  the  evideiu'e. 
the  court  found,  as  a conclusion  of  law',  tlmt  pla’miff  was  eirtltlcHl  to  jiulg- 
ment  of  $50  for  each  of  the  126  performances,  amounting  to  the  sum  of 
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fG^OO,  with  costs.  .Tudfrmcnt  was  duly  entered  for  that  sum,  and  defendant 
sued  out  this  writ  of  error. 

A,  J.  Dittenhoefer,  for  plaintiff  in  error. 

Stejdien  H.  Olin,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  There  are  34 
assignments  of  error,  but  it  will  be  necessary  to  discuss  only  those 
which  are  relied  upon  in  the  brief  of  plaintiff  in  error. 

1.  It  is  contended  that  the  penalty  is  incurred  only  when  substan- 
tially the  whole  of  a copvrighted  play  is  reproduced.  This  conten- 
tion, how’ever,  has  been  already  disposed  of  by  this  court.  The  pen- 
alty of  the  statute  is  imposed  when  “any  dramatic  composition 
for  which  a copyright  has  been  obtained”  is  publicly  performed  with- 
out tlie  consent  of  the  owner.  In  Daly  v.  Webster,  1 U.  S.  App.  573, 
4 C.  C.  A.  10,  66  Fed.  483,  we  held  the  railroad  scene  in  “Under  the 
Gaslight,”  considered  bv  itself,  apart  from  all  the  other  acts  and 
scenes  in  such  play,  to  be  a dramatic  composition,  and,  as  such, 
protected  by  the  copyright  which  plaintiff  had  obtained;  and  no  rea- 
son is  shown  for  reversing  or  modifying  that  decision.  When  any 
one,  without  the  owmer’s  permission,  publicly  performs  substantially 
that  whole  railroad  scene,  he  substantially  performs  a dramatic  com- 
position which  is  covered  by  the  owner’s  copyright. 

2.  It  is  contended  that  it  was  error  “to  exclude  evidence  offered 
by  defendant  that  the  manner  of  the  rescue  is  not  a material  part 
of  plaintiff’s  play.”  We  have  searched  the  record  carefully,  but 
in  vain,  for  any  such  offer.  It  does  appear  that  defendant  “of- 
fered to  prove  that  the  play  ‘After  Dark’  drew  as  much  money,  and 
was  as  valuable,  in  a pecuniary  or  in  a commercial  sense,  with  the 
railroad  scene  performed  in  the  manner  not  violative  of  plaintiff’s 
rights,  as  held  by  the  circuit  court  of  appeals,”  and,  to  support  his 
offer,  asked  a witness  who  had  testified  as  to  performances  of  “After 
Dark”  this  question: 

“Will  you  state  the  dlflference  in  business  between  the  railroad  scene  as  per- 
formed when  one  character  was  rescued  by  another,  and  as  performed  when 
the  character  rescued  himself  by  staggering  off  the  track?” 

The  question  was  excluded,  and  exception  reserved.  If  it  were 
material  and  proper  for  defendant  to  show  that  the  “manner  of  the 
rescue”  was  “not  a material  part”  of  “Under  the  Gaslight,”  he  cer- 
tainly would  not  show  it  by  proving  that  the  manner  of  the  rescue 
was  not  a material  part  of  the  other  play  “Aiter  Dark.” 

3.  It  is  next  assigned  as  error  that  the  court  below  permitted  de- 
fendant’s answer  in  the  equity  suit  to  be  used  against  him  in  this 
action.  The  answer  came  in  as  part  of  the  record  in  the  equity  suit. 
WTien  such  record  was  offered  by  plaintiff,  defendant  objected  to  its 
introduction  on  eight  separate  Grounds,  which  were  set  forth  specific- 
ally, but  not  on  the  ground  that  a sworn  pleading  of  the  defendant 
was  offered  against  him  in  an  action  to  enforce  a penalty.  Inciden- 
tally, it  may  be  noted  that,  in  the  answer  in  the  action  at  bar.  de- 
fendant repeatedly  refers  to  the  record  in  the  equity  suit,  and  asks 
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that  the  first  decree  of  the  circuit  court  therein,  and  the  proofs  upon 
which  it  was  granted,  be  made  a part  of  his  answer.  It  may  well 
be  doubted  whether  he  is  now  in  a position  to  urge  the  assignment 
of  error  above  set  forth;  but,  if  he  were,  it  certainly  should  not 
avail  him.  The  answer  in  the  equity  suit  contained  no  admission 
obtained  from  the  pleader  by  the  equity  court.  It  denies  all  the 
material  allegations  of  the  complaint.  Undoubtedly,  as  pointed  out 
in  the  brief,  it  does  admit  that  performances  of  “After  Dark”  were 
given  by  defendant,  but  only  of  the  version  which  did  not  infringe. 
In  view  of  the  fact  that  the  record  in  the  equity  suit  was  admitted 
“for  certain  purposes”  only,  and  the  statement  by  the  circuit  judge 
that  no  pleading  of  the  defendant  has  been  used  or  tiiken  in  evi- 
dence in  ascertaining  any  facts  as  to  porfonminces,  or  for  tlie  en- 
forcement of  any  alleged  liability  in  this  case,  we  are  unable  to  find 
any  harmful  error  in  the  admission  of  the  answer  in  the  equity  suit. 

4.  It  is  next  assigned  as  error  that  the  court  below  held  that  the 
decree  in  the  equity  suit  of  itself  established  plaintiff’s  cause  of  ac- 
tion, and  was  res  adjudicata  as  to  plaintiff’s  copyright  and  defend- 
ant’s alleged  infringement.  Manifestly,  the  court  below  did  not 
hold  that  the  “decree  in  the  equity  suit  of  itself  established  plaintiff’s 
cause.”  When  that  decree  was  the  only  evidence,  it  declined  to 
find  for  the  plaintiff.  Nor  is  there  anything  to  show  that  the  court 
held  that  the  equity  decree  w’as  res  adjudicata  as  to  defendant’s 
alleged  infringement.  Tlie  record  in  the  equity  suit  was  competent 
evidence  of  the  fact  that  the  railroad  scene  in  “After  Dark” — the  un- 
altered version — was  substantially  identical,  in  words,  actions,  cir- 
cumstances, and  accessories,  with  the  railroad  scene  in  *HJnder  the 
(Jaslight”;  and  defendant  offered  no  evidence  to  controvert  it.  The 
court,  however,  did  hold  that  the  valid itv  of  the  copyright,  being  de- 
termined by  the  equity  decree,  was  res  adjudicata  between  the  par- 
ties to  the  action  at  bar,  and  excluded  evidence  offered  by  defendant 
dicing  the  same  evidence  considered  in  the  eipiity  suit)  to  show  that 
plaintiff’s  railroad  scene  was  not  novel.  In  this  there  was  no  error. 
The  question  of  validity  w'as  one  of  the  issues  in  the  equity  suit,  and 
that  court  adjudged  that  the  copyright  obtained  by  Daly  on  August 
1,  1867,  was  good  and  valid,  that  he  w^as  the  author  of  the  dramatic 
composition  entitled  “Under  the  Gaslight,”  and  that  the  railroad 
scene  in  such  play  was  itself  a dramatic  composition,  and  protected 
by  said  copyright.  To  this  equity  suit.  Daly  and  Hrady  were  par- 
ties. The  action  at  bar  is  not  brought  by  the  government,  but  by 
the  individual  whose  rights  have  been  tr(*8pas8ed  upon,  to  recover 
the  damages  w'hich  the  statute  gives  him  from  the  individual  who 
has  committed  the  trespass.  Roth  parties  to  the  action  w’ero  par- 
ties to  the  suit,  and,  under  familiar  principles,  a (piestion  at  issue 
between  them,  which  has  been  once  finallv  decider!  by  a court  of  com- 
petent jurisdiction,  cannot  be  again  contested  between  them  in  the 
same  or  anv  other  court. 

.5.  It  is  further  contended  that  the  court  below  committed  error  in 
limiting  the  defendant,  upon  the  new  trial,  to  nroof  as  to  the  number 
of  performances.  The  record  fails  to  disclose  that  debmdant  offered 
anv  evidence  at  all  on  the  second  trial,  or  that  any  was  excluded. 
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The  order  disposing  of  the  motion  for  new  trial  provided  that  surh 
motion  be  “granted  to  the  extent  that  the  cause  is  oj^ened  for  the 
purpose  of  allowing  either  party  to  present  additional  testimony  in 
regard  to  the  numbers  and  times  of  the  representation,  if  any  thore 
were,  of  the  play  of  ‘After  Dark’  by  the  defendant.”  It  certainly  did 
not  preclude  the  defendant  from  offering  any  testimony  which  might 
become  necessary  or  expedient  by  reason  of  the  change  of  situation 
produced  by  plaintiff’s  additional  proof,  or,  indeed,  from  offering 
any  which  he  had  neglected  to  put  in  through  oversight.  Mani- 
festly, this  assignment  of  error  is  an  afterthought.  Had  defendant 
had  any  further  proof  which  he  wished  to  put  in,  it  must  be  assumed 
that  he  would  have  offered  it. 

6.  It  is  next  contended  that  the  trial  judge  “erred  in  permitting 
the  plaintiff  upon  the  new  trial  to  present  the  evidence  of  the  number 
of  performances  which  was  obtained  from  the  information  given  by 
the  defendant  under  compulsion  in  the  equity  suit.”  There  is  noth- 
ing in  the  record  which  will  enable  us  to  say  that  any  of  the  evi- 
dence presented  on  the  second  trial  “was  obtained  from  the  informa- 
tion given  in  the  equity  suit.”  The  counsel  for  plaintiff  in  error  so 
asserts,  but  his  brief  contains  no  references  to  support  such  asser- 
tion. No  witness  was  interrogated  upon  this  point,  and  no  proof  of 
the  assertion  offered. 

7.  It  is  further  contended  that  the  performances  given  by  defend- 
ant internu‘diate  the  decisions  of  the  circuit  court  in  the  cKpiity  suit 
holding  the  copyright  invalid,  and  the  reversal  by  the  court  of  ap- 
peals, were  not  willful  violations  of  plaintiff’s  rights,  and  for  that 
reason  the  statutorv  penalty  was  not  incurred.  The  statute,  how- 
ever, provides  that  “any  person  publicly  performing  or  representing," 
etc.,  shall  be  liable  for  the  damages  therein  fixed.  It  does  not  make 
willfulness  an  essential  element  of  the  offense,  and  no  authority 
to  whicn  w'e  are  referred  calls  for  such  a construction. 

8.  It  is  cont(*nded  that  plaintiff,  by  first  proceeding  in  e<piity  for 
an  accounting  for  profits,  made  an  election  barring  him  from  a recov- 
ery for  penalties.  In  view'  of  the  fact  that  there  was  in  the  equity 
cause  no  accounting  of  profits,  and  no  election  to  endeavor  to  obtain 
profits,  and  no  finding  and  no  adjudication  upon  the  subject  of  profits, 
we  are  not  satisfied  that  plaintiff  made  anv  election  barring  him  from 
suing  for  damages  or  penalties. 

0.  The  last  assignment  of  error  is  to  the  finding  of  the  court  below 
that  tliere  were  12fi  infringing  performances.  This,  however,  w'as  a 
special  finding  by  the  court,  a jury  being  w'aived;  and  an  appellate 
court  cannot  look  into  the  evidence  upon  w’hich  the  finding  is  based, 
except  for  the  purpose  of  ascertaining  whether  an  error  was  com- 
mitt^  in  admitting  or  excluding  testimonv,  and  no  such  error  is  here 
assigned.  The  judgment  of  the  circuit  court  is  affirmed. 
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(83  Fed.  1021.) 

CORI'K.X  TROr.r.EV-TKACK  MFfJ.  CO.  v.  McCABE  MFO.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.  December  14,  1807.) 

No.  30. 

Patents— Anticipation— Door  Hangers. 

The  Sumner  patent,  No.  455,005,  for  a door  hanger  for  sliding  doors,  where- 
by the  door  may  l>e  laterally  adjusted  to  be  slid  in  a plane  at  any  desired 
. proximity  to  the  iMirlltloii  in  which  the  doorway  is  formed,  was  anticipated 
by  the  Kasson  patent,  No.  :100,451.  80  Fed.  915,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  a suit  iu  equity  by  the  Coburn  Trolley-Track  Manufacturing 
Company  against  the  McCabe  Manufacturing  Company  for  alleged  in- 
fringement of  a patent  for  a door  hanger.  The  circuit  court  found  that 
the  patent  in  issue  was  invalid  because  of  anticipation,  and  accordingly 
dismissed  the  bill.  The  complainant  has  appealed.  The  opinion  de- 
livered in  the  circuit  court  by  WUEELER,  District  Judge,  and  here 
reprinted  from  80  Fed.  915,  reads  as  follows: 

WHEELER,  District  Judge.  This  suit  is  brought  upon  patent 
No.  455,095,  dated  July  7,  1891,  and  granted  to  William  J.  Sumner 
for  a door  hanger.  The  specification  states: 

“This  invention  relates  to  improvements  in  sliding  doors,  which  are  sus- 
pended through  trolley  carriers  and  hangers  fnmi  a trolley  track  thereabove, 
whereby  they  may  slide  longitudinally  or  alongside  of  the  wall  or  partition,— 
the  main  object  of  the  invention  lieing  to  i»rovide  means,  comprised  in  and 
between  the  hanger  and  the  door,  whereby  the  said  door  may  be  laterally  ad- 
justed, In  order  that  it  may  l>e  supported  to  be  slid  In  a plane  at  any  tieslred 
proximity  to  tlie  partition  in  which  is  formed  the  doorway  to  be  covered  and 
clf»sed  by  wiid  door;  and  the  invention  consists  iu  the  constructions  and  com- 
binations of  part.s,  all  substantially  as  will  hereinafter  fully  ap)>ear  and  be 
set  forth  In  the  claims.  The  hanger  consists  of  a longitudinal  bar,  to  extend 
between  and  beyond  and  to  rest  on  the  axles  of  two  roller  carriers,  and  posts 
connected  to  and  vertically  susiieuded  from  and  below  said  bar,  being  interme- 
diately decreased  In  thickness,  to  permit  of  Its  free  passage  In  the  opening 
between  the  troughways  of  the  trolley  track,  and  provided  at  its  i*xtreinit.v 
with  an  enlargement  whereliy  sh(;ul«lers  are  fornuHl.  and  said  enlargement  is 
transversely  and  horizontally  bored  and  screw-threaded. 

“The  door  at  its  upper  side  is  provided  witli  apertures  therein,  each  having 
a contracted  opening  at  its  top,  formed  by  overlying  edges,  and  also  open  at 
one  end,  but  closed  at  the  other  end  by  a wall.  The  head  of  each  post  sus- 
pended from  the  trolley  track  tits  Into  the  corre.sijoudiugly  formed  apertures, 
being  entered  thereinto  at  tlie  end  tluu’eof,  and  a screw  passes  loosely  through 
n hole  in  the  said  end  wall  and  with  a screw  engagement  into  the  transverse 
tupped  hole  in  the  post  enlargement.  It  being  understood  that  the  hanger  posts 
are  i>raetically  incapable  of  any  lateral  movement,  it  will  be  plain  that,  on 
tiiniing  the  said  screw  (which  is  to  be  maintained  against  endwise  inovement), 
the  said  door  will  be  moved  laterally  either  towards  or  from  the  partiUou, 
according  as  said  screw  is  turned  to  the  right  or  to  the  left." 

The  claim  in  question  is  for: 

“(1)  In  combination,  the  trolley  track,  roller  carriers  supported  thereon,  and 
a h.inger  8Ui>ixirted  from  said  roller  curricra,  comprising  suspension  posts  Uav- 
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Inj?  terminal  pnlnrpements,  and  the  door  formed  or  equipped  at  ita  upper  por- 
tion with  trHusvei*soiy  e.\tending  apertures  and  contraeted  openings  leatlin^ 
therefrom  to  the  top  of  tlie  door,  and  in  which  apertures  said  post  enlarge- 
ments are  entered  for  engagement,  and  an  operating  screw  applied  for  securing 
a movement  of  said  door  laterally  with  relation  to  said  suspension  posts,  sub* 
Btantlally  as  set  forth.** 

These  things  had  been  subjects  of  many  patents  before,  including 
several  granted  to  Sumner,  leaving  but  narrow  room  for  improve- 
ments, which  have  been  shown  in  defense;  and  of  these  No.  369,451, 
dated  September  6,  1887,  and  granted  to  William  O.  Kasson.  is  re- 
lied upon  as  an  anticipation.  Tlie  drawings  of  this  patent  show  a 
track  with  roller  carriages,  slotted  plates,  d,  at  the  top  corners  of 
the  door,  with  ¥-shap(*d  lugs,  d',  at  their  outer  ends,  hangers  or  sus- 
pension posts  or  “limbs,”  reaching  from  the  carriages  through  the 
slots  in  these  plates,  and  screws,  e,  w'orking  through  the  lugs  and 
engaging  the  limbs.  The  specification  sets  forth,  aiter  descriptions 
of  various  other  parts: 
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“Provision  has  also  been  made  for  the  horizontal  adjustment  of  the  carriage 
on  the  door,  so  that  it  may  be  carefully  gauged  with  respect  to  the  stop,  or 
adjusted  for  any  other  pui*pose.  The  limbs  of  the  carriage  terminate  In  suit- 
able dove-tail,  or  T-shaped,  lugs,  which  engage  with  the  corresi)onding  groove 
in  the  plate,  d,  extending  longitudinally  from  the  wider  aijertures  tlierein, 
through  which  the  lugs  freely  iiass;  A screw,  e,  connects  with  the  outer  limb, 
and  Is  journaled  In  a U-shaped  lug,  d',  on  the  upper  side  of  the  plate.  To 
connect  the  parts  the  screw  is  turned  up  close  to  the  shoulder,  when  the  lugs 
slip  through  the  holes  in  the  plate,  and  the  shank  of  the  screw  into  its  seat. 
The  screw  is  then  tm'ned  until  the  carriage  is  In  the  proper  position.” 

Here  are  all  of  the  parts  of  the  combination  of  the  claim  relied 
upon  of  the  patent  in  suit,  working  together  in  tin*  same  way,  for  the 
same  purpose  of  adjusting  a door  hanging  on  rollers  to  its  place  in 
covering  the  doorway.  They  differ  somewhat  in  form,  but  the  pat- 
ents are  not  for  designs,  but  for  combinations  of  working  parts. 
They  suspend  the  doors  in  the  same  manner;  one  adjusts  the  door 
endwise,  and  the  other  sidewise;  but  the  screw',  driven  in  the  same 
w'ay,  works  in  the  same  parts  to  accomplish  a similar  movement  to 
effect  the  adjustment.  The  changes  in  form  and  direction  appejir 
to  belong  to  the  work  of  a mechanic  rather  than  to  the  genius  of  an 
inventor.  Wright  v.  Yuengliiig,  155  U.  S.  47,  15  Sup.  Ct.  1.  Upon 
these  views  this  alleged  anticipation  seems  to  be  so  made  out  as  to 
defeat  the  claim  relied  upon.  Bill  dismissed. 

Arthur  v.  Briesen,  for  appellant 

Thos,  Ewing,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

Decree  of  circuit  court  affirmed  with  costs,  on  opinion  in  circuit  court. 
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Fed.  9.) 

BOYD  V.  STITTGART  & A.  R.  R.  R.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  December  8,  1897.) 

No.  851. 

Appeal— Service  of  Citation— Dismissal. 

An  appeal  presenting  a question  whether  a judgment  creditor  of  a rail- 
road  company  or  the  trustee  of  its  mortgage  liondholders  is  entitled  to  pri- 
ority of  Hen  must  be  dismissed  on  motion  of  the  trustee,  when  no  citation 
has  been  addressed  to  or  served  upon  it. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

This  was  a suit  in  equity  by  J.  A.  Boyd  against  the  Stuttgart  & 
Arkansas  River  Railroad  and  another,  seeking  to  recover  a decree 
for  money  advanced  and  services  rendered,  and  to  have  the  same  de- 
clared a lien  upon  the  railroad  property.  The  defendant  tiled  an 
answer,  but  shortly  afterwards  a receiver  of  its  property  was  apjioint- 
ed,  on  the  application  of  the  mortgage  bondholders,  with  an  inde- 
pendent suit,  and  the  receiver  was  permitted  to  defend  the  action. 
The  suit  resulted  in  a decree  adjudging  that  complainant  recover  the 
sum  of  fl2,627.48,  with  interest  and  cost,  but  that  the  said  sum  did 
not  constitute  a lien  on  the  railroad  property  and  franchises.  From 
this  decree,  the  present  appeal  was  taken. 

P.  C.  Dooley  and  Ewan,  Manning  & Lee,  for  appellant 

John  McClure,  for  appellees. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

PER  CURIAM.  The  question  upon  the  merits  in  this  case  is 
whether  J.  A.  Boyd,  a judgment  creditor  of  the  Stuttgart  & Arkansas 
River  Railroad  (Company,  or  the  Farmers’  Loan  & Trust  Company, 
the  trustee  for  certain  bondholders  secured  by  a mortgage  made  by 
that  company,  is  entitled  to  the  superior  lien  upon  its  franchises  and 
property.  No  citation  was  addressed  to  or  served  upon  the  trust 
Company,  and  upon  that  ground  it  has  appeared,  and  made  a motion 
to  dismiss  the  appeal.  The  motion  is  granted  upon  the  author! tv  of 
Trust  Co.  V.  McClure,  49  C.  S.  App.  4.3,  24  C.  C.  A.  64,  and  78  Fed. 
209 ; Dodson  v.  Fletcher,  49  U.  S.  App.  61 , 24  C.  C.  A.  69,  and  78  Fed. 
214;  and  Trust  Co.  v.  Clark,  27  C.  C.  A.  522,  83  Fed.  230. 
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(84  Fed.  18.) 

PULLMAN’S  PALArU-CAR  CO.  v.  AMERICAN  LOAN  & TRUST  CO.  et  al. 

(Circuit  Court  of  Appeals.  Eiplitn  Circuit.  December  (i,  1897.) 

No.  912. 

Railroad  Receiverships— Preferred  Claims— Pullman  Palace-Car  Rent- 

AI>S. 

Mileape  due  under  a contract  for  the  use  of  Pullman  palace  cars  Is  not 
distinguishable  from  car  rentals,  and  cannot  be  made  a preferred  claim  on 
the  appointment  of  a receiver  for  the  railroad  company.  Thomas  v.  Car 
Co..  13  Sup.  Ot.  824,  149  U.  S.  95,  applied. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

This  was  an  intervening  petition  filed  by  Pullman’s  Palace-Car  Company  in 
the  foreclosure  proceedings  against  the  T'nion  Pacific.  Denver  & (inlf  Railway 
Company,  praying  that  Frank  Trumbull,  receiver  of  rb<‘  siiid  railway  company, 
l>e  ordertHl  to  pay  a claim  for  $21  .GO.'i.OO.  wlili  interest.  hel<l  by  the  petitioner 
ag-ainst  the  railway  company.  The  receiver  demurred  to  the  i»eiirion,  and  the 
demurrer  was  sustained,  and  tlie  jietition  dismisseil. 

The  petitioner's  claim  was  for  ear  mileage  arising  under  a c(»ntract  which, 
as  set  forth  in  the  petition,  provideil,  among  other  things,  that  the  petitioner 
should  have  the  exclusive  right,  for  a term  of  15  yeai*s  from  the  date  of  the 
contract,  to  furnish  sleeping  and  parlor  ears  for  the  use  of  the  said  railroad 
companies,  and  all  their  passenger  trains,  over  their  entire  lines  of  road,  and 
over  all  railroads  controlled  by  them.  'Hiat  the  petitioner  should  remain  the 
owner  of  said  ears,  and  sliould  retain  the  rigid  to  collect  fares  for  the  use  of 
seam  and  berths  therein;  should  furnish  one  or  more  einployf*s  for  each  car; 
should  renew  and  imjirove  certain  imrtions  tlieroof,  as  providt'd  in  said  con- 
tract, and  as  might  be  necessary  to  keep  the  said  cars  up  to  the  average  stand- 
ard of  the  best  cars  of  that  character  in  use  on  railroads  of  the  UnitiNl  States; 
and  should  do  certain  otlier  things  with  reference  to  the  maintenance  and 
management  of  the  salil  cars.  That,  in  con.sideration  thcn*<if.  the  said  railroad 
c*omi»anies  agreeil,  among  other  things,  tliut  they  would  funiish  to  and  for  said 
ears  certain  material  and  supplies  as  pravldetl  in  said  contract;  that  they 
would  pay  to  the  petitioner  the  cost  of  reiiairing  and  making  good  all  damages 
to  said  ears  arising  from  accidents  or  casualties  on  the  lines  of  .said  railroad 
companies;  would  promptly  make  all  rejiairs  that  might,  be  nece.s,sary  to  put 
said  cars  in  good  order;  would  furnish,  free  of  charge,  at  convenient  points, 
necessary  space  and  fadlltles  for  storing  bedding  and  other  supplies;  and 
would  pay  to  the  petitioner,  as  the  cost  of  maintaining  the  running  gear  and 
bodies  of  said  cars,  the  sum  of  three  cents  per  mile  for  every  mile  run  by  said 
cars  upon  the  lines  of  the  said  roads,  or  niton  tne  roads  of  other  companies 
by  direction  of  the  oflfleers  of  said  railroad  companies.  The  petition  further 
alleged  that  the  said  cars  yielded  to  the  Union  Pacific,  Denver  & Gulf  Railway 
Comitany  from  Sei>tember  30,  1890,  to  July  30,  1893,  a large  amount  of  revenue, 
no  part  of  which  has  been  paid  to  the  petitioner,  as  in  equity  and  In  accordance 
with  the  terms  of  said  contract  should  be  done,  but  that  the  Siime  was  wrong- 
fully diverted  and  paid  as  interest  to  the  holders  of  the  mortgage  bonds  of  said 
company,  and  used  to  improve  and  benefit  the  corpus  of  the  property  of  said 
company;  that  said  cars  are,  and  at  all  times  have  been,  necessary  for  the 
proper  operation  of  passenger  trains  over  the  road  of  the  Union  Pacific,  Denver 
& Gulf  Railway  Company,  and  over  the  roads  controlled  by  the  said  receiver, 
and  that  said  trains  could  not.  at  any  time,  have  been,  and  could  no-t  now  be, 
successfully  or  profitably  operated,  nor  could  the  demands  of  the  traveling 
public  thereon  be  met,  without  the  use  of  said  cars;  that  at  all  times  during 
said  period,  from  September  30,  1890,  to  June  30.  1893,  there  were  divers  lines 
of  railroads  competing  with  the  said  the  Union  Pacitic,  Denver  & Gulf  Rail- 
way Company,  and  that  each  and  all  of  said  competing  lines  were  fully 
equipped  and  provided  with  sleeping  and  parlor  cars,  and  that  if  the  roads  of 
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the  said  Union  Pacific,  Denver  & Gulf  Railway  Company  had  not  been  pro- 
vided with  said  cars  it  would  have  suffered  great  loss  and  damage  In  Its 
passenger  travel  by  reason  of  the  diversion  of  such  travel  to  such  comijetlng 
lines,  and  that  thereby  the  gross  and  net  earnings  of  said  road  would  liave 
been  greatly  diminished,  and  the  bondholders  of  said  company  would  have 
suffered  great  loss;  that  the  said  sleeping  and  parlor  cars  are  protected  by 
patents  of  the  United  States  owned  by  the  petitioner,  and  that  it  has  exclusive 
control  of  said  cars,  and  that  during  the  said  period  from  September  30,  1890, 
to  .Tune  30,  isj>3,  no  other  sleeping  or  parlor  cars  than  those  owned  by  the  peti- 
tioner were  in  ii.se  or  operated  within  the  territory  traversed  by  the  Union 
Pacific.  Denver  & Gulf  Railway  Company  by  any  of  the  lines  connecting  or 
competing  with  the  road  of  said  company:  and  that  If  the  petitioner  had  elected 
to  exercise  its  right  to  terminate  said  contract,  as  it  well  might  have  done  under 
the  terms  thereof,  because  of  the  failure  of  the  Union  Pacific,  Denver  & «?ulf 
Railway  Company  to  pay  the  amount  due  on  account  of  the  use  of  said  cars, 
it  would  have  been  Impracticable  for  said  company  to  have  procured  other 
suitable  sleeping  and  parlor  cars  for  use  upon  said  road,  or  to  ^ve  made  any 
contract  with  any  individual  or  corporation,  owning  or  operating  sleeping  or 
parlor  ears,  for  the  use  of  such  cars  upon  said  road;  and  that  If  the  petitioner 
liad  elected  during  said  period  from  September  30.  1890,  to  June  .30.  1893.  to 
terminate  said  contract,  such  action  would  not  only  have  caused  great  incon- 
venience and  discomfort  to  the  traveling  public,  but  would  also  have  seriously 
diminished  the  earning  capacity  of  tl»e  road  and  of  the  trust  estate,  and  would 
thereby  have  caused  great  loss  and  damage  to  all  persons  interested  therein, 
and  particularly  to  the  mortgage  l>ondholders  of  the  Union  Pacific,  Denver  Sc 
Gulf  Railw.ay  Company. 

Brief  for  Appellant. 

Expenses  necessarily  incurred  in  the  oiieration  of  the  road  and  conserving 
the  property,  and  In  providing  the  road  with  necessary  services,  supplies,  and 
equipment  during  a reasonable  time  prior  to  the  appointment  of  the  receiver, 
are  preferred  claims.  Farmers’  Loan  & Trust  Co.  v.  Kan.sas  City,  W.  & N.  \V. 
R.  Co..  .3,3  Fed.  182;  T'inance  Co.  of  Pennsylvania  v.  Charleston,  C.  & C.  R. 
Co.,  10  C.  C.  A.  32:1,  62  Fed.  205;  Newgass  v.  Railway  Co..  72  Fe«l.  712;  Rail- 
road Co.  V,  I.nmont,  16  C.  C.  A.  364,  69  Fed.  23;  Trust  Co.  v.  Morrison.  125 

U.  S.  .391.  8 Sup.  Ot.  1004;  Blair  v.  Railroad  Co,.  22  Feil.  471;  .Miltenberger 

V.  Railroad  Co..  106  U.  S.  286,  1 Sup.  (3.  140;  T'nion  Trust  Co.  v.  Illinois  M. 
Ry.  Co.,  117  U.  S.  434-457,  6 Sup.  Ct,  8(XJ;  Central  Trust  Co.  v.  St,  Louis,  A. 
& T.  Ry.  Co.,  41  Fed.  .3.31-.3.34;  Trust  Co.  v.  Souther.  107  T'.  S.  591.  2 Sup.  Ot, 
2J»5;  Knceland  v.  Machine  Works,  140  U.  S.  592,  11  Sup.  Ct.  857;  Burnham  v. 
Bowen,  111  U,  S.  776.  4 Sup.  Ct.  675;  Railroad  Co.  v.  Humphreys,  145  U.  S. 
82,  12  Sup.  Ct.  787;  Fosdick  v.  Schall,  99  U.  S.  235. 

Indebtedness  for  cur  rentals  may  or  may  not  be  entitled  to  a preference, 
according  to  the  special  circumstances  of  the  particular  case.  It  is  no  ex- 
ception, however,  to  the  general  rule  (a)  that  expenses  necessarily  incurred 
in  the  proper  operation  of  the  road,  or  in  enabling  It  to  perform  its  obligations 
to  the  public,  are  entitled  to  be  paid  prior  to  the  mortgage  lien;  tb)  that  where 
current  receipts  have  bt*en  diverted  from  the  payment  of  current  expenses, 
and  any  one  chiss  of  creditors  has  been  given  that  which  in  equity  should 
have  been  given  to  another,  a court  of  equity  will,  as  far  as  practicable,  restore 
the  parties  to  their  original  equitable  rights;  (c)  and  that,  when  It  is  to  the 
interest  of  the  trust  estate  that  the  contract  entered  Into  by  the  railroad  com- 
panj’  l)e  can-ied  out,  the  court  will  direct  the  receiver  to  perform  it;  and  (d» 
that,  wliere  such  an  indebtedness  has  been  Incurred,  it  is  to  be  regarded  as  a 
preferred  claim,  whether  incurred  from  the  use  of  cars  or  otherwise. 

There  is  no  decision,  or  dictum  even,  making  car  rentals  an  exception  to  this 
general  rule.  To  sustain  the  proposition  that  “car  rentals  due  from  a railroad 
company,  like  those  due  petitioner,  are  not  looked  upon  as  a claim  having 
preferential  rights,  and  are  not  entitled  to  priority  out  of  the  earnings  during 
the  receivership,  or  out  of  the  corpus  of  the  estate,”  counsel  for  the  receiver 
cite  Thomas  v.  Car  Co..  149  U.  S.  95.  13  Sup.  Ot.  824;  Kneeland  v.  Trust  Co., 
1.36  U.  S.  89.  10  Sup.  Ct.  950;  'lYnnsi>ortatIon  Co.  v.  Anderson.. 22  C.  C.  A.  109. 
76  Fed.  1«»4;  Bound  v.  Railway  Co.,  7 C.  C.  A.  322.  58  Fed.  478. 

'rile  petitioner' .s  claim  possesses  all  the  cquitaiile  featun-s  whiidi  are  held 
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as  requisite  to  entitle  it  to  be  preferred  OTer  the  mortgage  debt«  The  petition 
alleges  that  the  use  of  the  cars  was  Indispensable  to  the  successful  and  profita- 
ble operation  of  the  rood,  and  that  without  them  the  road  could  not  properly 
have  performed  its  duties  to  the  public;  that  a large  amount  of  revenue  was 
earned  by  these  cars,  and  that  without  them  this  income  would  have  been 
diverte<l  to  other  and  competing  lines;  that  the  Income  thus  earned  has  been 
Inequitably,  and  in  violation  of  the  terms  of  the  contract,  diverted  to  the  pay- 
ment of  interest  to  the  bondholders  and  to  the  improvement  and  benefit  of 
the  corpus  of  the  property;  that  the  petitioner  had  the  exclusive  control  of 
parlor  and  sleeping  cars  in  the  territory  traversed  by  the  road,  and  that  it 
would  have  been  impracticable  for  the  road  to  obtain  other  suitable  cars  else- 
where; and  that  it  is  to  the  advantage  of  the  trust  that  this  contract  be  carried 
out,  for  if  the  petitioner  should  now  elect  to  terminate  the  contract  for  nonpay- 
ment of  arrears,  **as  it  might  well  do  under  the  provisions  of  the  contract,” 
the  road  and  the  mortgagees  would  suffer  great  loss  and  the  public  great  in- 
convenience. 

Upon  the  point  urged  by  counsel,  that  the  benefit  to  the  security  derived  from 
the  use  of  the  petitioner's  cars  is  too  remote  and  indirect  to  be  a basis  for 
preference.  It  is  sufficient  to  say  that  a direct  and  proximate  benefit  |s  alleged 
in  the  petition,  namely,  the  amount  of  railroad  fares  paid  by  the  Pullman 
passengers  who  would  otherwise  have  traveled  upon  competing  lines;  and  it 
must  be  presumed,  upon  demurrer,  that  this  averment  can  be  established  by 
evidence.  The  petition  avers  that  the  receiver  is  still  using  the  cars  upon  the 
terms  agreed  upon  in  the  contract.  The  presumption  would  therefore  be  that 
the  value  of  the  use  of  these  cars  to  the  trust  estate  is  three  cents  per  mile, 
the  amount  agreed  upon  in  the  original  contract,  and  now  being  paid  by  the 
receiver.  The  benefit  derived  from  the  use  of  the  Pullman  cars  is  certainly 
not  as  problematical  as  the  benefit  that  the  security  derives  from  the  services 
of  unskilled  laborers,  and  yet  Indebtedness  due  laborers  is  everywhere  conceded 
to  be  entitled  to  preference.  The  petitioner  should,  at  any  rate,  be  allowed  to 
show  in  evidence,  if  it  can.  the  benefit  to  the  security  derived  from  the  use  of 
its  cars. 

While  the  allowance  of  the  claim  Is,  in  a measure,  a matter  within  the  dis- 
cretion of  the  court,  and  to  be  determined  by  the  equities  of  the  case,  yet 
where,  from  the  current  receipts.  Interest  has  been  paid  to  the  bondholders 
and  permanent  improvements  have  been  made,— or,  in  other  words,  where 
there  has  been  a diversion  of  the  income,— then  the  debts  incurred,  within  a 
reasonable  time,  in  the  operation  of  the  road,  are  entitled  to  priority  out  of  the 
earnings  of  the  receivership,  and,  when  necessarj-,  even  out  of  the  conuis  of 
the  estate.  Fosdick  v.  Schall,  supra;  Finance  Co.  of  Pennsylvania  v.  Charles- 
ton, C.  & C.  R.  Co.,  supra;  High,  Rec.  3 394c;  and  cases  supra. 

It  is  not,  however,  Indi.spensable  that  there  should  be  a diversion  of  the  In- 
come; that  is  simply  an  item  for  equitable  consideration,  and  makes  the  equity 
stronger.  Farmers’  Loan  & Trust  Co.  v.  Kansas  City,  W.  & N.  W.  R.  Co., 
supra;  Finance  Co.  of  Pennsylvania  v.  Charleston,  G.  & C.  R.  Co.,  supra. 
Union  Trust  Co.  v.  Illinois  M.  Ry.  Co.,  supra. 

It  is  not  necessary  that  the  provision  for  the  payment  of  debts  of  the  road 
be  made  at  the  time  of  the  appointment  of  receiver,  nor  that  the  consent  of 
bondholders  be  obtained.  An  order  directing  that  a claim  be  preferred  may 
be  made  at  any  time.  Union  Trust  Co.  v.  Illinois  M.  Ry.  Co.,  supra; 
Farmers’  Ix)an  & Trust  Co.  v.  Kansas  City.  W.  & N.  W.  R.  Co.,  supra. 

There  is  no  rule  barring  preferential  debts  contracted  more  than  six  months, 
or  at  any  specific  time,  before  the  appointment  of  the  receiver.  Farmers’ 
Loan  & Trust  Co.  v.  Kansas  City,  W.  & N.  W.  R.  Co.,  supra;  Hale  v.  Frost, 
99  U.  S.  389;  Burnham  v.  Bowen,  supra;  Atkins  v.  Railroad  Co.,  3 Hughes, 
307,  Fed.  Cas.  No.  604;  Railroad  Co.  v.  Lamont,  supra;  Trust  Co.  v.  Morrison, 
supra. 

Appellant’s  Supplemental  Brief. 

Appellant’s  claim  is,  strictly  speaking,  not  one  for  car  rental.  It  is  more 
properly  a claim  for  services  rendered  by  the  appellant  in  maintaining  and 
preserving  the  coach  feature  of  these  cars,  i.  e.  such  parts  of  the  cars  as  are 
common  or  incidental  to  ordinary  first-class  passenger  cars,  and  not  essential 
and  peculiar  to  sleeping  or  parlor  cars.  The  contract  provides  that  the  ap- 
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pellant,  remaining  the  owner  of  the  cars  and  providing  sufficient  employ^ 
to  insure  the  comfort  of  the  passengers,  “shall  keep  all  such  sleeping  and 
jMirlor  cars  In  good  order  and  repair,  and  shall  renew  and  Improve  the  same, 
so  far  as  may  be  necessary  to  keep  them  up  to  the  average  standard  of  the 
best  sleeping  and  parlor  cars  generally  in  use  on  the  lines  of  the  trunk-line 
railroad  companies  in  the  United  States.’’  CJontract,  art  1,  S 4. 

There  are  practically  two  features  of  a sleeping  car  which  are  contem- 
plated by  the  contract,  and  which  must  be  presented  in  order  to  Insure  Its 
safety  and  comfort,  and  these  are:  (1)  The  coach  feature,  so  called,  or 

those  parts  of  the  car  which  are  common  and  incidental  to  all  first-class 
passenger  cars,  such  as  the  running  gear  and  body  of  the  car;  and  (2)  the 
sleeping-car  feature,  or  those  parts  of  the  car  which  are  peculiar  to,  and 
characteristic  of.  sleeping  cars,  such  as  the  beds,  linen,  etc.  The  second  or 
sleeping-car  feature  is  maintained  absolutely  by  the  Pullman  Ck>mpany,  with- 
out any  compensation  therefor  being  paid  by  the  railroad  company;  i.  e. 
the  Pullman  Company  must  sui)ply  its  own  mattresses,  bedding,  linen,  and 
all  other  features  of  the  car  which  essentially  distinguish  it  from  an  ordinary 
first-class  passenger  car.  But  the  cost  of  maintaining  the  coach  feature  of 
the  car  is  borne  by  the  railroad  company;  that  is  to  say,  the  railroad  com- 
pany, under  the  contract,  has  agreed  to  defray  the  cost  and  expense  of 
maintaining  the  running  gear  and  bodies  of  the  cars,  “and  such  other  parts 
thereof  as  are  Incidental  to  ordinary  first-class  passenger  cars,  and  are  not 
essential  to  the  sleeping  or  parlor  car.”  It  was  agreed  by  the  parties  to  the 
contract  that  this  particular  work  could  be  done  more  effectively  and  econom- 
ically by  the  Pullman  Company;  and  therefore  the  contract  provides  (article 
1.  § 4)  that  the  latter  company  should  keep  all  these  cars  In  good  order  and 
repair,  as  above  stated.  It  was  necessarj’  that  the  cars  should  be  kept  In  good 
repair,  and  it  was  also  necessary  that  the  railroad  company  should  employ 
some  one  to  do  that  work.  It  cannot  affect  the  legal  aspect  of  this  question 
whether  the  railroad  company  paid  for  such  services  by  the  day,  or  for  the 
specific  amount  of  work  performed,  or  by  the  number  of  miles  run  by  such 
cars,  or  in  any  other  particular  manner.  The  parties  to  this  contract  ngree<l 
that  the  railroad  company  should  discharge  this  obligation  on  the  basis  of 
the  number  of  miles  run,  and  engaged  the  Pullman 'Company  to  make  these 
repairs.  Nor  is  the  legal  and  equitable  aspect  of  this  agreement  affected 
by  the  fact  that  the  cars  are  owned  by  the  Pullman  (Company,  and  not  by  the 
railroad  company.  Whoever  owned  the  cars,  whether  the  railroad  company 
or  the  Pullman  company,  their  use  was  indispensable  to  the  proper  operation 
of  the  road,  and  the  cost  and  expense  of  maintaining  them  and  keeping  them 
in  repair  were  necessary  operating  expenses. 

And,  in  order  that  this  portion  of  the  contract  might  be  the  more  effectually 
performed,  it  provides  (Contract,  art.  2.  § 1):  “That  the  railroad  company 
shall  also.  In  consideration  of  the  use  of  such  sleeping  and  parlor  cars  for 
the  transportation  of  its  passengers,  bear  the  cost  of  maintaining  the  running 
gear  and  bodies  of  such  cars,  and  such  other  parts  thereof  as  are  incidental 
to  ordinary  first-class  passenger  cars,  and  not  essential  to  a sleeping  or  parlor 
car,  which  cost  is  understood  and  agreed  to  amount  to  an  average  of  three 
cents  per  mile;  and  shall  pay  to  the  Pullman  Company,  In  fulfillment  of  such 
obligation,  the  said  sum  of  three  cents  per  car  per  mile  for  every  mile  run 
by  such  sleeping  and  parlor  cars  upon  the  roads  of  the  railroad  company,  or 
upon  tlie  roads  of  other  railroad  companies  by  direction  of  the  officers  of  the 
railroad  company.” 

Necessarily,  the  cost  of  such  maintenance  and  repairs  was  an  uncertain 
and  variable  element;  and  in  order  to  liquidate  the  same,  and  reduce  to  cer- 
tainty and  precision  the  amount  to  be  allowed  the  Pullman  Company  for  this 
work,  it  was  agreed  that  the  cost  of  such  maintenance  and  repairs  should 
i)e  regarded  as  amounting  to  an  average  of  three  cents  per  mile. 

This  allowance  of  three  cents  per  mile  was  not  Intended  to  be,  and  is  not 
made,  a source  of  profit  to  the  Pullman  Company.  It  was  simply  intended 
to  reimburse  the  Pullman  Company  for  the  outlay  and  disbursements  it  was 
obliged  to  make  in  maintaining  the  coach  feature  of  the  cars,  in  order  that 
they  might  be  operated  by  the  railroad  company  with  safety  and  comfort  to 
its  passengers. 
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Althouf^h  not  appearing  in  the  record,  it  Is  a fact  that  those  railroads  which 
use  narrow-gauge  cars  pay  no  mileage  whatever  for  the  operation  of  their 
sleeping  cars,  for  the  simple  reason  that  all  the  work  of  maintaining  and 
repairing  the  coach  feature  of  such  cars  is  performed  by  the  railroad  com- 
I»anieH  operating  them. 

Under  this  contract  the  advantage  derived,  and  consideration  received,  by 
the  railroad  company,  are  the  inducements  offered  to  the  traveling  public 
of  safe  and  comfortable  sleeping  and  parlor  cars,  and  the  consequent  sale  of 
a larger  number  of  passenger  tickets;  and  also,  by  the  operation  of  Pullman 
cai*8  under  this  contract,  the  railroad  company  is  enabled  to  avoid  the  necessi- 
ty of  hauling  additional  passenger  cars  of  its  own,  thereby  saving  to  the  rail- 
road company  expenses  which  would  necessarily  be  Incurred  if  it  were 
obliged  to  haul  such  additional  cars  for  the  accommodation  of  its  passengers; 
the  consideration  to  the  Pullman  Company  being  the  sale  of  its  seats  and 
berths,  and  the  revenue  derived  therefrom.  This  mileage  of  three  cents. 
Isdng  simply  one  of  the  incidental  and  unavoidable  expenses  of  the  railroad 
company  connected  with  the  operation  of  its  passenger  trains,  is  as  ne<*essary 
and  unavoidable  as  the  cost  and  expense  of  maintaining  and  repairing  its 
engines,  freight  cars,  or  any  other  portion  of  its  rolling  stock,  and  is  there- 
fore distinctly  an  operating  expense. 

It  is  well  established,  by  a long  line  of  decisions,  that  claims  for  indebted- 
ness incurred  in  repairing,  maintaining,  and  keeping  in  order  the  roadway, 
rolling  stock,  and  equipment  of  the  road,  necessary  for  the  proper  operation 
of  the  same,  are  regarded  as  operating  expenses,  and  as  such  are  entitled  tD 
priority  over  the  payment  of  the  mortgage  indebtedness. 

In  our  main  brief  we  have  cited  the  lending  authorities  upon  this  subject; 
and,  in  addition  to  them,  we  submit  to  the  consideration  of  the  court  the  fol- 
lowing authorities:  Blair  v.  Bnilway  Co.,  22  Fed.  709;  Southern  Ky.  Co.  v. 
Carnegie  Steel  Co.  (Nov.,  1800)  22  C.  C.  A.  280,  76  Fed.  402.  See.  also.  South- 
ern By.  Co.  V.  American  Brake  Co.,  22  C.  C.  A.  208.  76  Fed.  502;  Railway  Co. 
V,  Adams,  22  C.  C.  A.  .100.  70  Fed.  504;  Railway  Co.  v.  Tlllett  (Nov.,  1896)  22 
C.  C.  A.  303.  76  Fed.  507. 

L.  M.  Cuthbert  (Henry  T.  Rogers  and  D.  B.  Ellis,  on  brief),  for  ap- 
pellant. 

E.  E.  Whitted  (H.  W.  Hobson,  on  brief),  for  appellees. 

Before  BREWER,  Circuit  Justice,  and  SANBORN  and  THAYER, 
Circuit  Judges. 

PER  CURIAM.*  Notwithstanding  the  ingenious  and  able  argu- 
ment of  counsel  for  appellant,  we  are  unable  to  perceive  in  this  case 
other  than  an  effort  to  establish  as  a preferential  debt  a claim  for  the 
stipulated  compensation  for  the  use  of  cars,  or,  as  it  is  generally 
called,  “car  rental.”  Under  the  authority  of  Thomas  v.  Car  Co.,  149  U. 
S.  95,  13  Sup.  Ct  824,  this  cannot  be  done.  The  order  is  therefore 
affirmed. 


(84  Fed.  40.) 

UNITED  STATES  v.  DES  MOINES  VALLEY  R.  CO.  et  al. 

(Circuit  Court  of  Appeals.  Eighth  Circuit.  December  13,  1897.) 

No.  816. 

1.  Public  Lands— Grants  to  States  for  Public  Works— Erroneous  Certi- 
fication-Confirmation. 

Under  the  act  of  March  3,  1871  (16  Stat.  582i,  whereby  the  United  States 
contirmed  to  the  state  of  Iowa  and  its  grantees  certain  lands  erroneously 
certified  to  the  state  by  the  secretary  of  the  Interior,  under  the  grant  of 
July  12,  1862,  for  aiding  in  the  improvement  of  the  Des  Moines  river  (12 
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StaL  543),  the  United  States  is  estopped  from  asserting  any  claim  or  right  to 
such  lands. 

2.  Same. 

In  an  act  confirming  to  a state  lands  erroneously  certified  to  it  under  a 
grant  for  internal  improvements,  a proviso  that  nothing  in  the  act  shall  be 
construed  as  to  adversely  affect  any  existing  right  or  title,  or  right  to  ac- 
quire title,  under  the  homestead  and  pre-emption  laws,  etc.  (Act  March 
3,  1871;  16  Stat.  582),  does  not  reserve  to  the  United  States  the  privilege 
of  itself  asserting  the  rights  of  homestead  claimants. 

8.  Judgments— Estoppel  against  United  States  as  Formal  Party. 

In  a suit  in  which  the  government  has  no  interest,  but  which  is  brought 
in  its  name  by  a private  party,  to  enforce  his  own  rights,  a prior  adjudica- . 
tion  by  a state  court,  determining  the  same  issues  adversely  to  him,  is 
available  as  a defense,  notwithstanding  the  formal  presence  of  the  United 
States  as  party. 

Appeal  from  the  Cirenit  Court  of  the  United  States  for  the  North- 
ern District  of  Iowa. 

On  March  C,  18U3,  the  United  States  of  America  exhibited  its  amended  bill 
of  complaint  against  the  Des  Moines  Valley  Railroad  Company,  James  O.  West, 
and  Sylvester  M.  Fairchild,  the  appellees,  w’herein  it  prayed  that  a certificate 
whereby  the  secretary  of  the  interior  certified  certain  lands  to  the  state  of 
Iowa,  and  a patent  for  said  lands  subsequently  granted  by  the  stale  to  the 
Des  Moines  Valley  Railroad  Company,  and  several  mesne  conveyances  where- 
by said  lands  had  ultimately  been  conveyed  to  James  O.  West,  one  of  the  ape 
pellees,  might  each  be  canceled,  set  aside,  and  held  for  naught,  and  that  said 
James  O,  West  be  forever  estopped  from  asserting  a title  thereto  under  the 
aforesaid  certificate,  patent,  and  mesne  conveyances.  The  lands  which  are 
affected  by  the  bill  of  complaint  are  situated  in  Dickinson  county.  Iowa,  tiie 
same  being  the  N.  Vj  of  the  N.  E.  Ui  and  lot  No.  3,  all  in  section  2G,  tow*nship 
90,  N.,  of  range  37  W,  of  the  fifth  P.  M. 

The  controversy  arises  out  of  certain  congressional  legislation  in  aid  of  the 
improvement  of  the  navigation  of  the  Des  Moines  river,  which  legi.slation  be- 
gan with  a grant  of  lands  in  aid  of  the  Improvement  of  the  river,  which  was 
made  by  the  United  States  to  the  state  of  low’a  on  August  8,  18IG.  9 Stat. 

77,  c.  103,  Several  acts  relative  to  the  suliject  were  passed  at  various  times 
between  August  8,  1840,  and  Mnrcli  3,  1871,  but  tlie  material  facts,  so  far  as 
they  are  relevant  to  the  present  controversy,  may  be  stated  as  follows:  By  an 
act  approved  on  July  12,  18G2  (12  Stat.  543,  c.  IGl),  congress  extended  the 
original  grant  of  184G  so  as  to  include  in  the  grant  to  the  state  in  aid  of  the 
improvement  of  the  navigation  of  the  Des  Moines  river  every  alternate  section 
of  land  designated  by  odd  numbers  lying  w'ithin  five  miles  of  the  river  between 
the  Raccoon  Fork  of  the  river  and  the  northern  boundary  line  of  the  state 
of  Iowa.  Prior  to  th.it  time  the  original  grant  had  been  construed  as  not  ex- 
tending above  the  Raccoon  Fork.  Railroad  Co.  v.  Litchfield,  23  How.  G6. 
On  the  assumption  that  certain  lands  w’hich  would  fall  within  the  extended 
river  grant  had  been  sold  or  otherwise  disposed  of  by  the  United  States  prior 
to  the  extension  of  the  grant,  congress,  by  tlie  act  of  July  12,  18^52.  authorlzoil 
the  secretary  of  the  Interior  to  set  apart  an  equal  quantity  of  other  lands 
wdthin  the  state  of  Iowa  to  make  good  such  deficiency.  Under  such  authority 
a large  quantity  of  land,  including  the  tract  of  land  now  in  controversy,  was 
set  apart  by  the  secretary  of  the  interior,  and  certified  to  the  state  of  Iowa 
on  June  14,  IStJG,  to  supply  a detlclency  in  the  extended  river  grant  which  was 
siipiKised  to  have  been  creat(>d  by  a grant  made  to  the  state  of  Iowa  on  May 
l-"».  185G,  to  aid  in  the  construction  of  a railroad  from  Dubuque.  Iowa,  to  Sioux 
City,  Iowa.  11  Stat.  0,  c.  28.  The  lands  which  were  so  certified  to  the  state 
were  sub.sequeutly  iiatented  by  the  state  to  the  Des  Moines  Valley  Railroad 
Company',  the  lands  in  controversy  in  this  action  having  Iwen  so  patented  on 
h'chniary  25,  1S»H>.  It  was  subsequently  decided,  however,  that  no  deficiency 
was  created  in  the  extended  river  grant  by  the  act  of  May  15,  185G,  above  cite<i, 
for  reasons  which  are  fully  stateil  in  Wolcott  v.  Des  Moines  Co..  5 Wall, 
also  in  Homestead  Co.  v.  Valley  Railroad,  17  Wall.  153;  and  that  the  assump- 
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tlon  which  had  led  to  the  selection  and  certification  of  lands  to  the  state  on  June 
14.  1866,  was  orroneous.  Nevertheless,  congress  saw  fit  to  confirm  the  action 
which  had  been  taken  by  the  secretary  of  tie  interior  on  June  14.  1866.  under 
the  act  of  July  12,  1862,  by  another  act  approved  on  March  3,  1871  (16  Stat. 
5S2,  c.  129),  which  latter  act  provided:  “That  the  title  to  the  land  certified  to 
the  state  of  Iowa  by  the  commissioner  of  the  general  land  office  of  the  United 
States  under  an  act  of  congress  entitled  ‘An  act  confirming  a land  claim  in  the 
state  of  Iowa,  and  for  other  purposes,’  approved  July  12,  eighteen  hundred  and 
sixty-two,  in  accordance  with  the  adjustment  made  by  the  authorized  agent 
of  the  state  of  Iowa  and  the  commissioner  of  the  general  land  ottlce,  on  the 
twenty-first  day  of  May,  Anno  Domini,  eighteen  hundred  and  sixty-six.  and 
approved  by  the  secretary  of  the  interior  on  the  twenty-second  day  of  May, 
Anno  Domini,  eighteen  hundred  and  sixty-six.  and  which  adjustment  was  rati- 
fied and  confirmed  by  act  of  the  general  assembly  of  the  state  of  Iowa  ap- 
proved Mnreh  thirty-one.  eighteen  hundred  and  sixty-eight,  be,  and  the  same 
Is,  hereby  ratified  and  confirmed  to  the  state  of  Iowa,  and  its  grant(*cs.  in  ac- 
cordance with  said  adjustment  and  said  act  of  the  general  as.sembly  of  the  state 
of  Iowa;  provided,  that  nothing  in  this  act  shall  be  so  construed  as  to  affect 
adversely  any  existing  legal  rights,  or  the  rights  of  any  party  claiming  title, 
or  the  right  to  acquire  title,  to  any  part  of  said  lands  under  the  provisions  of 
the  so  called  homestead  or  pre-empted  laws  of  the  United  States,  or  daiiiiing 
any  part  thereof  as  swamp  lands.’’  James  O.  West,  one  of  the  appellees, 
by  virtue  of  mesne  conveyances,  became,  on  February  0.  ISS.’j,  and  still  re- 
mains, the  owner  of  whatever  title  to  the  land  In  controversy  was  granted  to 
the  state  of  Iowa,  and  by  the  state  to  the  Des  Moines  Valley  Railroad  Company, 
under  and  by  virtue  of  the  acts  of  congress  aforesaid,  and  the  action  of  the 
land  department  thereunder,  Sylvester  M.  Fairchild,  one  of  the  appellees, 
also  lays  claim  to  the  property  in  controversy,  his  title  thereto  being  de- 
ralgned  as  follows:  He  filed  a pre-emption  claim  against  the  land  on  August 
24.  1S»M.  On  September  20,  18456,  he  relinquished  his  pre-emption  claim,  and 
on  October  3d  of  that  year  entered  it  as  a homestead,  and  received  a receiver’s 
receipt.  Fairchild  made  his  final  proof  as  a homesteader  on  October  2r>.  1871, 
and  on  September  26,  1876,  a patent  in  his  favor  was  issued  by  the  United 
States,  which  was  duly  recorded  on  October  15,  1S84,  in  the  county  of  Dick- 
inson, Iowa,  where  the  land  in  controversy  is  situated.  On  Februarj’  22,  1876. 
James  Stuart  and  Joseph  Stuart,  who  were  then  the  owners  of  the  railroad  title 
to  the  land  in  dispute,  and  under  whom  James  O.  West,  the  appellee,  now 
claims,  filed  a suit  In  the  district  court  of  Dickinson  county,  Iowa,  against 
Sylvester  M.  Fairchild,  the  appellee,  and  his  wife.  Helen  J.  Fairchild,  to 
quiet  their  title  to  said  land  as  against  the  claim  of  Fairchild  and  wife.  An 
answer  was  filed  by  the  defendants,  wherein  they  asserted  a title  to  the  land 
under  and  by  virtue  of  the  aforesaid  homestead  entry  of  October  3,  184J6,  and 
the  final  proof  which  was  made  thereunder  on  October  25,  1871.  This  case 
wont  to  a final  decree  In  the  state  court  on  November  16,  1876,  whereby  It  was 
adjudged  and  determined  that  the  plaintiff’s  claim  to  the  land  “be  established 
against  any  and  all  adverse  claims  of  the  defendants,  and  that  said  defend- 
ants, to  wit,  S.  M.  Fairchild  and  Helen  J.  Fairchild,  be  barred  and  forever 
estopped  from  having  or  claiming  any  right  or  title  to  the  premises  • • • 
adverse  to  plaintiffs.’’  Fairchild  and  wife  subsequently  took  possession  of  the 
land  in  controversy,  notwithstanding  the  prior  decree  in  favor  of  the  Stuarts, 
whereupon  the  appellee  James  O.  West,  who  had  then  become  the  owner  of 
the  property,  brought  an  action  of  ejectment  against  them  to  the  March  term. 
1885.  of  the  district  court  of  Dickinson  county.  Iowa.  In  this  latter  suit  Fair- 
child  and  wife  again  pleaded  the  title  which  they  had  before  asserted  in  the  suit 
which  was  brought  against  them  by  the  Stuarts.  They  also  filed  a cross  pe- 
tition in  the  case,  setting  up  their  title  under  the  homestead  entry,  and  praying 
that,  in  view  thereof.  It  might  be  decreed  that  they  were  the  absolute  owners 
of  the  property  in  controversy.  This  suit,  however,  resulted,  as  before.  In  a 
Judgment  in  favor  of  the  plaintiff,  which  was  rendered  on  October  2,  1885, 
whereby  it  was  adjudged,  in  substance,  that  James  0.  West  was  the  owner 
in  fee  of  the  property  In  dispute,  and  that  he  have  and  recover  the  possession 
thereof  from  the  defendants  S.  M,  Fairchild  and  Helen  J.  Fairchild.  An  appeal 
was  taken  from  the  latter  Judgment  to  the  supreme  court  of  the  state  of  Iowa, 
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but  said  appeal  was  dismissed,  on  motion  of  the  appellee,  on  December  23. 
1886.  The  case  comes  to  this  court  on  an  appeal  taken  by  the  Unitetl  States 
from  a decree  rendered  by  the  circuit  court  of  the  United  States  for  the  North- 
ern district  of  Iowa,  dismissing  the  bill  of  complaint.  70  Fed.  435. 

O.  H.  Childs  (Cato  Sells,  U.  S.  Atty.,  on  the  brief),  for  the  United 
States. 

Craig  L.  Wright  (A.  F.  Call  and  E.  H.  Hubbard,  on  the  brief),  for 
appellee  Des  Moines  Val.  R.  Co. 

J.  F.  Duncombe,  W.  8.  Kenyon,  George  H.  Carr,  and  A.  C.  Parker, 
for  appellee  James  O.  West. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  -and  RINER, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  circuit  court  reached  the  conclusion — in  which  view  we  fully 
concur — that  this  action  was  brought  for  the  sole  purpose  of  quieting 
the  title  to  a specific  tract  of  land,  which  is  claimed,  on  one  hand,  by 
the  defendant  Fairchild  by  virtue  of  his  homestead  entry,  and,  on  the 
other  hand,  by  the  defendant  West  by  virtue  of  the  certification  of 
the  land  to  the  state  of  Iowa  on  June  14, 1866,  and  the  patent  therefor 
which  was  subsequently  granted  by  the  state  to  the  Des  Moines  Val- 
ley Railroad  Company.  It  is  clear,  we  think,  that  the  government 
has  no  interest  in  the  land  to  be  either  conserved  or  protected,  and 
that  it  has  simply  permitttKl  Fairchild  to  use  its  name  as  the  nominal 
plaintiflP,  to  the  end  that  his  title  under  the  homestead  laws  may  be  es- 
tablished at  the  expense  of  the  title  which  is  asserted  by  West.  The 
bill  does  not  attempt  to  conceal  the  fact  tliat  the  United  States  has 
no  pecuniary  interest  in  the  eontroversv.  and  that  its  real  purpose  is 
to  champion  the  cause  of  Fairchild,  rather  than  to  assert  a title  of  its 
own,  since  it  is  alleged  in  the  bill  that  the  certificate  in  favor  of  tin* 
state  of  Iowa,  and  the  patent  to  the  Des  Moines  Valley  Railroad  Com- 
pany, and  the  various  mesne  conveyances  under  which  West  < laims. 
all  of  which  it  seeks  to  havi‘  set  aside  and  annulb>d%  “are  a cloud 
upon  the  title  of  said  Fairchild,  and  have  prevented,  and  do  prt'veiit, 
the  United  States  from  giving  to  said  Fairchild  tliat  full  and  indis- 
jiutable  title  which  is  his  right.”  Moreover,  the  act  of  March  3,  1871. 
above  quoted  in  the  statement,  was  passed  and  apj)rove<l  some  years 
after  the  decision  in  Wolcott  v.  Des  Moines  Co.,  5 Wall.  681,  had  be<»n 
promulgated,  wherein  it  was  decided,  in  effect,  that  the  secretary  of 
the  interior  had  erroneously  executed  the  certificate  of  June  14,  1866, 
because  the  railroad  grant  of  May  15,  1856  (11  8tat.  9,  c.  28),  did  not 
dis])ose  of  any  of  the  lands  which  fell  within  the  (*xtended  river  grant 
of  July  12,  186li,  and  therefore  did  not  create  a deficiency  in  the  lat- 
ter grant  such  as  the  secretary  of  the  interior  was  authorized  to  make 
good  by  setting  apart  other  lands  in  their  place.  In  other  words, 
congress,  with  full  knowledge  of  the  erroneous  action  of  the  land  de- 
partment in  the  year  1866,  saw  fit,  in  the  year  1871,  to  ratify  and  con- 
firm the  title  of  the  state  to  such  lands  as  it  had  acquired  by  reason 
of  such  erroneous  action  of  the  officers  of  the  land  department.  It 
seems  obvious,  therefore,  that  the  United  States,  by  the  act  of  March 
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o,  1871,  voluntarily  relinquished  whatever  right  or  title  to  the  land  in 
controverey  it  then  had;  that  it  did  so  with  full  knowledge  of  its 
rights;  and  that  the  sole  purjK>se  of  that  act  was  to  cure  an  existing 
defect  in  the  state’s  title,  and  to  estop  the  United  States  from  ever 
after  taking  advantage  of  such  defect  for  its  owm  benefit.  It  is  ar- 
gued, however,  that  by  reason  of  the  proviso  contained  in  the  act  of 
March  3,  1871,  the  government  reserved  to  itself  the  right  to  chal- 
lenge the  title  of  the  state  of  Iowa,  and  those  claiming  under  it,  to 
the  particular  tract  of  land  now  in  controversy,  because  Fairchild 
entered  the  land  as  a homestead  on  October  3,  1866.  We  cannot  as- 
sent to  this  proposition.  We  fully  concur  in  the  view  of  the  learned 
trial  judge  that  the  proviso  in  question  did  not  reserve  any  interest  in 
the  land,  so  far  as  the  United  States  was  concerned,  but  was  simply 
intended  to  leave  homestead,  pre-emption,  and  swamp  land  claimants 
unaffected  by  the  government’s  relinquishment  of  its  own  rights.  By 
the  act  in  question  congress  declared,  in  effect,  that  the  United 
States  w'ould  not  thereafter,  for  its  own  benefit,  question  the  title  to 
the  lands  which  had  been  erroneously  certified  to  the  state;  that  the 
state  should  hold  the  lands  free  from  all  claims  on  the  part  of  the 
government,  but  subject  to  such  legal  rights,  if  any,  as  had  at  the 
time  become  vested  in  any  homestead,  pre-emption,  or  swamp  land 
claimant.  It  results  from  these  views  that,  if  the  present  action  can 
be  said  to  have  been  properly  instituted  in  the  name  of  the  United 
States,  as  to  which  question  we  express  no  opinion,  the  action  must, 
in  any  event,  be  regarded  as  one  which  is  brought  for  the  sole  benefit 
of  Fairchild,  and  not  for  the  purpose  of  redressing  any  wTong  w'hich 
has  been  done  to  the  United  States,  or  of  recovering  any  property  in 
which  it  now  retains  an  interest. 

Such  being  the  attitude  of  the  United  States  with  respect  to  the  lit- 
igation, the  case  falls  within  the  rule,  which  has  frequently  be<*n  aji 
plied,  that,  where  the  government  lends  its  name  as  a plaintitT  in  a 
suit,  not  to  enforce  any  public  right,  or  to  protect  any  public  interest, 
title,  or  proi>erty,  but  merely  to  enable  one  private  person  to  main- 
tain a suit  against  another  in  its  name,  a court  of  equity  will  hold  the 
nominal  plaintiff,  even  though  it  is  the  United  States,  subject  to  tin* 
same  defenses  which  exist  and  might  be  pleaded  as  against  the  real 
partv  in  interest  if  he  Were  suing  in  his  own  name.  V.  S.  v.  B(*ebe, 
127  U.  S.  338,  347,  8 Sup.  Ct.  1083  ; IT.  S.  v.  Des  Moines  Nav.  & Rv. 
Co.,  142  U.  S.  510,  539,  12  Sup.  Ct.  308;  Curtner  v.  U.  S.,  149  IT.  S. 
662,  672,  13  Sup.  Ct.  985,  1041;  Union  Pac.  Rv.  Co.  v.  U.  S.,  32  U. 
S.  App.  311,  319,  15  C.  C.  A.  123,  and  67  Fed.  975;  U.  S.  v.  San  Ja- 
cinto Tin  Co.,  125  U.  S.  273,  8 Sup.  Ct.  850.  In  the  present  case  the 
record  shows,  we  think,  that,  if  Fairchild  was  attempting  to  prose- 
cute a suit  against  West  in  his  own  name,  he  would  be  effectually 
barred  of  his  right  to  the  pro|)erty  in  controversy  by  tw’o  adjudica- 
tions w'hich  ap])ear  to  have  been  made  by  the  district  court  of  Dick- 
inson county,  Iowa, — the  one  on  Noveml>er  16,  1876,  and  the  other 
on  October  2,  1885.  The  first  of  these  adjudications  was  a decree  in 
favor  of  West’s  grantors  in  a suit  brought  by  them  to  quiet  the  title 
to  the  land  in  controversy  against  the  claim  of  Fairchild  and  wife 
under  the  homestead  entry  of  October  3,  1866;  and  the  second  was 


Digitized  by  Google 


272 


28  C.  C.  A.  REPORTS. 


a judgment  in  favor  of  West  in  an  ejectment  suit  brought  by  him 
against  Fairchild  and  wife,  after  West  had  acquired  the  title  to  the 
property,  and  had  been  ousted  from  the  possession  thereof  by  Fair- 
child.  It  is  suggested  in  behalf  of  the  appellant  that  these  adjudi- 
cations ought  not  to  be  regarded  as  depriving  Fairchild  of  his  right 
to  the  land,  because  his  title  under  the  homestead  entry,  when  these 
adjudications  were  made,  was  incomplete,  and  for  that  reason  could 
not  be  asserted  as  a defense.  The  record  shows,  however,  that  his 
title  under  the  homestead  entry  was  asserted  as  a defense  in  each  of 
said  actions,  and  that,  before  either  action  was  brought,  to  wit.  on 
October  25,  1871,  he  made  his  final  proof  as  a homesteader,  and  ob- 
tained a receiver's  receipt  entitling  him  to  a patent;  and  that,  before 
either  action  was  brought,  a patent  for  the  land  in  controversy  was 
in  fact  issued  to  Fairchild,  which  patent,  however,  was  afterwai-ds,  in 
some  manner  w’hich  is  not  disclosed  bv  the  evidence,  obtained  bv  the 
officers  of  the  land  department,  and  marked  “Canceled.”  It  is  obvi- 
ous, therefore,  that  wlien  the  suits  in  the  district  court  of  Dickinson 
county,  Iowa,  were  brought  against  Fairchild,  his  equitable  title  to 
the  land  in  controversy  under  the  homestead  laws  of  the  United 
States  was  as  perfect  as  it  could  ever  become,  since  no  act  remained 
to  be  done  by  him  which  would  strengthen  his  right  to  a patent. 
Moreover,  under  the  laws  of  Io\va,  a suit  to  quiet  title  such  as  was 
brought  against  Fairchild  in  1876  was  then,  as  now’,  an  equitable  pro- 
‘‘eeding,  and  in  1885  a defendant  in  an  action  of  ejectment  was  then, 
as  now,  entitled  to  plead  any  defense  thereto,  whether  it  was  of  a 
legal  or  equitable  character.  McClain’s  Code  low'a,  §§  3861,  4503, 
4506;  Kosierz  v.  Van  Dam,  16  Iowa,  175;  Van  Orman  v.  Spafford, 
Id.  186;  Kramer  v.  Conger,  Id.  434;  Shawhan  v.  Long,  26  Iowa,  488. 
In  both  of  said  actions  Fairchild  availed  himself  of  these  privileges 
by  pleading  the  same  state  of  facts  constituting  an  equitable,  if 
not  a full  legal,  defense  to  the  suits  (Simmons  v.  Wagner,  101  U.  S. 
260;  Nycum  v.  McAllister,  33  Iowa,  374).  upon  which  the  United  States 
now  relies  to  annul  the  title  of  the  defendant  West,  and  in  both  of 
sjiid  actions  a judgment  adverse  to  the  claim  of  Fairchild  was  ren- 
dered. Inasmuch,  then,  as  the  government  su(‘s  for  the  sole  benefit 
of  Fairchild,  and  for  the  professed  purpose  of  reinvesting  him  with  a 
title  which  he  has  lost,  we  are  of  opinion  that,  whether  the  present 
aclion  Ir‘  i(*garded  as  brought  under  the  act  of  March  3, 1887  (24  Stat. 
55(i,  c.  376),  or  as  brought  in  pursuance  of  its  general  right  to  sue, 
the  government  should  be  held  estopped  by  the  previous  adjudica- 
tions against  the  real  party  in  interest  in  the  state  court.  The  sub- 
ject-matter and  the  issue  to  be  tried  being  the  same  in  this  proceed- 
ing as  in  the  former  actions,  the  losing  party  on  the  former  trials 
ought  not  to  be  permitted  to  renew  the  controversy  in  the  name  of 
a mei’idy  nominal  plaintiff,  and  thereby  avoid  the  effect  of  the  former 
adjudications.  Southern  Minnesota  Railwav  Extension  Co.  v.  St. 
Raul  & S.  C.  R.  Co.,  12  V.  S.  App.  320,  325,  5 C.  C.  A.  249,  and  55  Fed. 
690.  This  doctrine  was  applied  by  this  court  in  the  case  of  Union 
Pac.  Ry.  Co.  v.  U.  8.,  32  U.  8.  App.  311,  319,  15  C.  C.  A.  123,  and  67 
Fed.  975.  which  was  a suit  brought  by  the  United  8tates  under  the 
act  of  March  3,  1887,  wherein  we  held  that  the  United  States  was 
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bound  by  an  estoppel  which  might  have  been  invoked  against  the  real 
party  in  interest  if  the  suit  had  been  brought  in  his  name,  because  it 
appeared  that  the  United  States  had  no  substantial  interest  in  the 
controversy,  and  was  merely  a nominal  plaintiff. 

On  the  argument  of  the  case  some  reliance  was  placed  by  counsel 
for  the  appellant  on  the  decision  of  this  court  in  the  case  of  U.  S.  v. 
Winona  & St.  P.  R.  Co.,  32  U.  S.  App.  306,  15  C.  C.  A.  117,  and  67 
Fed.  069.  It  was  contended,  in  substance,  as  we  understand,  that 
the  decision  in  that  case  lends  some  support  to  the  view’  that  the 
United  States,  in  the  present  action,  is  not  affected  by  th<‘  previous 
adjudications  in  the  state  court  of  Iowa  against  the  defendant  Fair- 
child.  With  reference  to  such  contention,  it  may  be  said  that  in  the 
case  last  cited  this  court  held  that  the  bill  w’as  properly  filed  by  the 
United  States  under  the  act  of  March  3,  1887.  Indeed,  no  contro- 
versy arose,  or  could  well  have  arisen,  in  that  case,  touching  that 
issue,  because  the  case  was  one  in  which  the  executive  department 
of  the  government  had  erroneously  certified  certain  lands  to  the  state 
of  Minnesota  for  the  benefit  of  a railroad  company,  and  there  was  no 
pretense  that  the  legislative  branch  of  the  government  had  ever  con- 
firmed or  ratified  such  erroneous  action  on  the  part  of  the  land  de- 
partment. The  case  was  one  which  w’as  clearly  Within  the  provi- 
sions of  the  act  of  March  3,  1887.  We  w’ere  accordingly  of  the  opin- 
ion in  that  case,  which  w^e  still  entertain,  that  the  United  States  had 
not  definitely  p>arted  with  its  right  to  the  land  in  dispute,  but  had  a 
substantial  interest  in  the  controversy,  which  very  properly  exempted 
it  in  that  case  from  certain  defenses  which  the  railroad  company 
might  possibly  have  interposed  as  against  the  original  pre-emption 
claimant.  In  the  present  case,  however,  as  has  already  been  shown, 
congress  did  ratify  and  confirm  the  erroneous  action  of  the  land  de- 
partment, doing  so  with  full  knowledge  of  all  the  facts,  and  by  so 
doing  it  placed  the  government  in  such  a position  that  it  can  no 
longer  claim  that  it  has  any  right  to  the  premises  in  dispute,  or  any 
pecuniary  interest  in  the  pending  action.  It  sues  professedly  for  the 
benefit  of  a private  individual,  having  been  placed  by  the  act  of  con- 
gress aforesaid  in  such  an  attitude  that  it  cannot  assert  any  right  to 
the  property  in  dispute  on  behalf  of  the  public.  We  think,  therefore, 
that  the  cases  are  clearly  distinguishable;  that  our  former  ruling  is 
in  harmony  with  the  view's  heretofore  expressed;  and  that,  as  ap- 
plied to  the  case  in  hand,  our  former  decision  does  not  support  the 
contention  that  the  United  States  is  exempt  in  the  present  action 
from  such  defenses  as  res  judicata,  limitations,  and  laches,  although 
such  defenses  could  be  successfully  pleaded  as  against  a person  for 
whose  benefit  it  sues.  Without  considering  some  other  questions 
which  were  decided  by  the  trial  court,  it  is  sufficient  to  say  that,  for 
the  reasons  already  stated,  we  are  satisfied  that  the  bill  of  complaint 
was  properly  dismissed,  and  the  decree  to  that  effect  is  accordingly 
affirmed. 

28  C.C.A.— 18 
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COFFEEN  V,  CHICAGO.  M.  & ST.  P.  RT.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit  January  3,  \S0S.) 

No.  423. 

Private  Switch— Injunction— Parties. 

One  acting  under  authority  of  an  ordinance  of  the  city  council  cannot  be 
restrained,  at  the  suit  of  the  owner  of  abutting  property,  from  constructing 
in  a public  street  a private  switch,  subject  to  municipal  control,  and  con- 
necting with  the  line  of  a public  carrier,  as  the  validity  of  the  ordinance 
granting  the  right  can  only  be  assailed  by  an  officer  acting  In  the  name  of 
the  people  of  the  state,  or  by  a bill  for  Injunction  brought  by  the  city. 
Doane  v.  Railroad  Co.,  4(1  N.  E.  520,  105  111.  510,  followed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

This  appeal  is  from  an  order  denying  a motion  to  dissolve  an  int^Tlocutory 
injunction  whereby  the  ap])ellnnt,  M.  D.  Coflfeen,  was  restrained  “from  laying 
down,  constructing,  or  attempting  to  lay  down  or  construct  a railroad  switch 
track  In  North  Jefferson  street  or  Wyman  street,  in  the  city  of  Chicago,  under 
and  by  virtue  of  an  ordinance  heretofore  granted,  or  alleged  to  have  l>een 
granted,  by  the  city  council  of  the  city  of  Chicago  to  the  said  defendant.  M. 
I).  Coffecn.  and  from  laying  or  constructing  any  railroad  track  or  tracks  on 
either  of  .said  streets  witli  or  without  such  assumed  or  alleged  authority,”  etc, 
Tlie  ordinance  mentioned  was  passed  on  February  3.  18l)(J.  and  in  the  first 
section  provides  “that  iiennlsslon  and  authority  is  hereby  granted  to  M.  1>. 
Coffem  or  his  assigns  to  construct,  maintain,  and  operate  a private  single 
railroad  switch  for  a period  of  ten  years  from  and  connecting  with  the  tracks 
of  the  Pittsburgh.  (Cincinnati.  Chicago  & St.  IaiuIs  Railroad  Company  at  a 
point  east  of  Jefferson  street  near  its  intersection  with  the  Milwaukee  avenue 
viaduct;  thence  on  a gradual  curve  in  a southwesterly  direction  across  Jeffer- 
son and  Wyman  streets,  and  west  on  and  along  Uie  south  side  of  Wyman  street 
to  Desplaines."  The  grant  is  followed  by  provisos  that  Coffeen  shall  enter 
into  bond  to  save  the  city  harmless  from  damage  caused  by  the  passage  of  the 
ordinance;  that  the  privllegi‘s  granted  shall  be  subject  in  all  resiiects  to  the 
ordinaiK'cs  in  force  or  that  may  be  passed  coiu-ernlng  railroads;  and  that  tiie 
switch  sliall  bo  constructed  and  maintained  uialer  the  direction  and  supervision 
of  the  department  of  public  works.  The  bill  which  was  brouglit  by  tlie 
Chleago.  Milwauktv  & St.  Paul  Railway  Company  shows  that  the  construc- 
tion and  use  of  the  proposed  switch  will  cause  special  Injury  to  that  company, 
}is  owner  of  more  tlian  half  of  the  abutting  property,  and  that  no  petition,  oral 
or  writttm,  was  ever  made  or  presented  to  the  city  council  for  the  passage  of 
the  ordinance.  The  motion  for  a temporary  injunction,  both  parties  being 
present,  was  submitted  and  determined  upon  the  averments  of  the  bill  alone. 
Thereafter  the  api)ellant  filed  a sworn  answer,  and  later  an  amended  answer, 
al.so  verified,  showing,  among  otlier  tilings,  that  the  so-e*alled  “Wyman  Street” 
is.  and  aiways  has  been,  simply  an  alley  without  sidewalks;  that  after  exe- 
cuting the  bond  required  by  tiie  ordinance,  and  receiving  from  the  commission- 
er of  public  works  a iiermlt  to  construct  the  switch,  the  api>ellant  contracted 
for  the  construction  and  operation  of  the  switch  by  the  Pittsburgh.  Cincinnati, 
Chicago  & St.  I„ouis  Railroad  Company,  with  whose  i*oad  the  switch  was  to  be 
connected  and  operated:  and  that  the  switch  was  constructed  by  that  com- 
pany prior  to  February  24,  ISlkJ;  but  that,  during  the  night  of  that  day,  the 
complainant,  after  having  a.ssured  the  defendant  that  his  track  would  not  be 
disturbed.  Intending  and  designing  to  injure  him.  and  to  destroy  the  rental 
value  of  his  property,  as  hi*  had  b«*en  informed  and  believed,  fraudulently  and 
unlawfully  caused  tlie  switch  to  be  torn  up  and  destroyed,  and  procuretl  the 
Pittsburgh.  Cincinnati.  Chicago  & St.  Louis  Railroad  Company  then  and  there 
to  lireak  tlie  conne<‘tIou  betwet'u  the  switch  and  that  company’s  track,  under 
a threat  to  discontinue  business  connections  between  the  two  roads;  and 
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that  thorRuiK)n.  and  by  the  procurement  of  the  complainant,  the  Pittsburgh. 
Cincinnati.  Chicago  & St.  Louis  Railroad  Company,  wltliout  the  knowledge 
or  consent  of  the  respondent,  did  tear  up  and  destroy  the  switch  track  and 
Its  connections,  to  the  great  and  irreparable  damage  of  the  respondent.  The 
motion  to  <lissoIve  the  injunction,  submitted,  apparently,  upon  the  bill  and  an- 
swer. without  further  showing  on  either  side,  was  denied.  The  court,  in  its 
opinion  mot  reported*,  declined  to  express  either  concurrence  in  or  dissent  from 
the  decision  in  the  case  of  Doane  v.  Railroad  Co.,  105  111.  510,  40  N.  E.  520, 
then  pending  in  the  supreme  court  of  the  state  on  a petition  for  a rehearing, 
and,  distinguLsliing  this  case  as  involying  the  use  of  the  street  only  for  a private 
purpose,  which,  like  the  location  of  a circus  or  a trading  booth,  is  wholly  out- 
side of  the  city’s  governmental  function,  coiicludwl  as  follows:  “The  ordi- 
nance in  question  is  for  a private  switch.  It  is  {*ontt*nded  that  this  switch  will 
be  used  in  connection  with  the  P.,  C..  C.  & St.  L.  Ry.  Co.,  but  the  ordinance 
Is  for  a private  switch.  There  is  no  evidence  that  It  has  fallen  within  the  con- 
trol of  this  railroad  or  any  other  railroad  company,  or  that  it  will  be  devoted 
to  the  public  uses  such  railroad  c*ompanies  subserve.  When  some  railroad 
company  authorized  bj-  law  as  such  has  accepted  this  as  one  of  its  switches, 
and  thus  makes  Itself  responsible  for  its  operation  for  a public  use  as  well  as 
for  damages.  It  will  be  In  order  to  dissolve  this  injunction.  As  long  as  the 
switch  remains  a private  switch,  however,  the  Injunction  will  stand.” 

Clarence  A.  Darrow,  for  appellant. 

Burton  Hanson,  for  appt^llee. 

Before  WOODS,  JENKINH,  and  SHO WALTER.  Circuit  Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

We  are  of  opinion  that  the  motion  to  dissolve  the  temporary  in- 
junction should  have  been  sustained.  The  privilege  granted  by  the 
ordinance  to  the  appellant  was  to  construct  and  maintain  for  ten  years, 
between  the  points  and  on  the  streets  named,  a switch  “connecting 
with  the  tracks  of  the  Pittsburgh,  Cincinnati  & St.  Louis  Railroad 
<’omi>iiny”;  and  it  is  not  alleged  nor  shown  that  the  appellant  had 
any  purpose  to  lay  down  a track  without  that  connection.  By  the 
contract  alleged  that  company  undertook  to  construct  and  to  operate* 
the  switch,  and  did  construct  it,  but  in  violation  of  its  contract  and 
obligation,  at  the  instance  of  the  complainant,  severed  the  connec- 
tion and  destroyed  the  track.  Having  procured  this  to  be  done,  the 
complainant  forthwith  brought  its  bill  to  prevent  reconstruction.  The 
conduct  of  the  complainant,  as  disclosed  in  the  answer,  and  not  de- 
nied, if  not  in  itself  a bar,  we  cannot  but  regard  as  a serious  obstacle 
to  the  granting  of  the  relief  prayed  in  the  bill.  When  an  appeal  is 
to  be  made  to  a court  of  equity,  it  is  hardly  permissible  that  there 
shall  first  be  a resort  to  force  and  arms,  or  to  dt*ceit,  in  order  to  antici- 
pate the  fruits  of  the  suit,  or  to  secure  a more  favorable  position 
from  w'hich  to  conduct  the  litigation.  To  say  the  least,  a complain- 
ant appearing  in  such  an  attitude  should  not  be  allow’ed  the  benefit 
of  presumptions  in  its  favor  in  respect  to  matters  not  alleged  or 
proved.  Without  procuring  the  necessary  connection  with  the  Pitts- 
burgh, Cincinnati.  Chicago  & St.  Louis  track,  the  appellant,  besides 
bc*ing  without  authority,  can  have  no  motive  to  relay  the  switch;  and 
it  is  not  to  be  presumed  that  the  railroad  company,  especially  in  view 
of  its  contract,  will  refuse  to  permit  the  connection  to  be  made.  If 
the  ordinance  permitting  the  switch  to  be  laid  is  valid,  or  can  be 
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challenged  only  in  the  name  of  the  city  or  by  the  public  prosecutor,  it 
is  not  right  that  the  appellant  should  be  enjoined,  on  the  theory  that 
only  private  aims  were  to  be  subserved,  from  relaying  the  switch,  re- 
establishing its  connection  with  the  railroad  track,  and  securing  its 
operation  by  the  railroad  company  under  the  agreement  already  made 
for  that  purpose.  He  ought  not  to  be  forbidden  to  take  the  steps 
necessary  to  establish  the  situation  on  w'hich  it  w’as  suggested  that  it 
would  be  in  order  to  dissolve  the  injunction. 

The  merits  of  the  appeal,  it  follows,  must  depend  upon  the  ques- 
tion whether  this  ease  comes  within  the  doctrine  declai\*d  in  Doane  v. 
Railroad  Company.  We  think  that  it  does.  It  is  true  tliat  the  swit(  h 
is  described  as  private,  but  it  was  at  the  same  time  provided  that  the 
privileges  granted  were  to  be  subject  to  all  ordinances  concerning 
railroads,  and  when  connected,  as  it  must  be,  with  the  track  of  a rail- 
road, it  will  necessarily  become  a part  thereof.  It  is  common  know  l- 
edge that  in  a city  like  Chicago  such  structures  must  be  numerous. 
They  are  indispensable  auxiliaries  to  the  conduct  of  railroad  traffic, 
and  to  the  convenient  doing  of  the  business  of  a commercial  city. 
They  are  therefore  a proper  subject  of  municipal  regulation  and  con- 
trol, and,  that  being  so,  it  follow’s  that  the  validity  of  the  ordinance 
can  be  questioned,  on  the  ground  alleged,  only  by  information  brought 
by  the  attorney  general  or  other  officer  acting  in  the  name  of  the  peo- 
ple of  the  state,  or  by  a bill  for  injunction  brought  by  the  city,  and 
that  the  construction  and  use  of  the  switch  cannot  be  restrained  at 
the  suit  of  an  owner  of  abutting  property.  See,  also,  Trusdale  v.  Su- 
gar Co.,  101  111.  561.  The  appeal  is  therefore  sustained,  and  the 
cause  remanded,  with  direction  to  sustain  the  motion  to  dissolve  the 
injunction. 


(84  Fed.  48.) 

ASPEN  MINING  & SMELTING  CO.  v.  WCOD. 

WHEELER  V.  SAME. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  December  13,  1897.) 

Nos.  942  and  945. 

1.  Partial  Satisfaction  op  Judgment— Directiko  Execution  for  Balakck 

— Ascertain  I NO  Amount. 

Wliere,  on  appeal,  a tinal  decree  fixed  the  amount  due  certain  heirs, 
directed  that  it  be  distributed  according  to  the  laws  of  descent  of  the  state 
of  Colorado,  and  that  in  default  of  payment  executions  should  issue,  and 
the  solicitor  thereui>on  entered  satisfaction  thereof  except  as  to  certain 
amounts  due  one  heir,  an  order  of  the  lower  court  directing  the  clerk  to 
issue  execution  thereon  to  satisfy  the  decree  so  far  as  the  right,  title, 
claim,  and  demand  of  such  heir  is  concerned,  when  he  or  his  counsel  shall 
file  a priecipe  therefor,  stating  therein  the  amount  claimed,  is  not  an  order 
for  an  execution  for  a different  amount  than  that  named  in  .such  satisfac- 
tion. ns  due  to  such  heir,  nor  for  the  amount  w’hich  may  be  claimed  in  stich 
priecipe.  but  requires  the  clerk,  from  the  decree  and  satisfaction,  to  com- 
pute the  amount  due,  and  insert  it  in  the  execution. 

2.  Order  for  Execution — Amount  op  Judgment — Pendency  of  Other  Action. 

Wliere  tiie  amount  the  Judgment  defendants  owe  one  heir  is  fixed  by 
final  decree  in  a suit  to  which  they  were  all  parties,  no  claim  or  bill  of 
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another  can  unsettle  It  until  that  decree  is  moditiod  or  a supplemental  de- 
cree is  rendered;  and  the  pendency  of  sucli  bill  or  claim  is  no  reason  why 
execution  should  not  Issue  for  such  amount. 

8.  Same— Interest  ok  Another  in  Judgment. 

The  fact  that  a Jud^tment  creditor  has  agreed  to  pay,  or  has  assigned,  part 
of  the  Judgment  to  a third  person,  is  no  reason  why  the  Judgment  debtor 
should  not  be  compelled  to  pay  the  Judgment. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

W.  H.  Tripp  (H.  L.  McNair,  C.  S.  Thomas,  W.  H.  Bryant,  and  H. 
H.  Lee,  on  the  brieO,  for  appellants. 

L.  M.  Cuthbert  (Henry  T.  Rogers  and  D.  B.  Ellis,  on  the  brief),  for 
appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  On  July  30,  1896,  the  final  decree  in 
this  suit  which  was  brought  by  Margju*et  Billings,  foniierly  the 
widow,  and  James  O.  Wood,  Charles  E.  Wood,  Thomas  E.  Wood, 
Hiiam  H.  Wood,  and  William  Wood,  surviving  sons,  of  William  J. 
Wood,  deceased,  against  Jerome  B.  Wheeler  and  the  Aspen  Mining 
& Smelting  Company,  was  so  modified  by  the  direction  of  this  court 
tliat  it  adjudged  that  the  widow  and  heirs  of  William  J.  Wood,  whom 
we  have  named,  should  recover  from  Jerome  B.  Wheeler  fl95,252.97, 
and  interest  from  July  16,  1804,  and  from  Jerome  B.  Wheeler  and 
the  Aspen  Mining  & Smelting  Company  |209,328.95,  and  interest 
from  July  16,  1894;  that  Wheeler  and  the  mining  company  should 
pay  these  amounts  in  30  days;  that  in  default  of  payment  thereof 
within  that  time  execution  should  issue  therefor  in  the  ordinary  fonn; 
and  that  these  amounts  should  be  apportioned  and  paid  to  this 
widow  and  these  heirs  according  to  their  respective  interests  therein 
as  heirs  of  William  J.  Wood,  deceased,  under  the  laws  of  descent  of 
the  state  of  Colorado.  On  the  next  day  the  solicitor  for  the  com 
plainants  in  this  de(!iee  filed  a complete  satisfaction  of  it,  signed  by 
himself  as  such  solicitor,  “except  as  to  the  following  amounts  re- 
maining due  to  the  complainant  James  O.  Wood:  From  the  de- 

fendant Jerome  B.  Wheeler,  ?6, 973.32,  besides  the  interest  thereon 
from  July  16,  1894;  from  the  defendants  Jerome  B.  Wheeler  and  the 
Aspen  Mining  & Smelting  Co.,  jointly,  |7, 476.04,  besides  interest 
thereon  from  July  16,  1894.”  On  February  27,  1897,  the  court  below 
ordered  its  clerk  to  issue  an  execution  to  the  marshal  of  the  district 
of  Colorado,  commanding  him  “that  out  of  the  property,  goods, 
chattels,  and  effects  of  the  said  respondents  Jerome  B.  Wheeler  and 
the  .fVspen  Mining  & Smelting  Compimy  he  make  and  collect  a 
sufficient  amount  to  pay,  satisfy,  and  discharge”  this  decree  “so  far 
as  the  rights,  title,  claim,  and  demand  of  said  complainant  James  O. 
Wood  thereunder  are  concerned,  and  for  the  purpose  of  paying  and 
discharging  the  amounts  justly  due  thereunder  to  the  said  com- 
plainant James  O.  Wood,  at  and  upon  the  filing  with  said  clerk  by  the 
said  complainant  James  O.  Wood,  or  his  counsel,  of  a pnecipe  for 
said  writ,  stating  therein  the  amount  claimed  by  the  said  complainant 
James  O.  Wood  to  be  justly  due  and  owing  him”  under  the  decree. 
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From  this  order  Wheeler  and  the  Aspen  Mining  & Smelting  Com* 
pan.y  have  appealed.  Their  objections  to  it  will  be  very  briefly 
noticTHl,  for  they  are  entitled  to  no  extendetl  consideration.  They 
are : 

1.  That  the  order  is  erroneous  because  it  directs  the  clerk  to  issue 
an  execution  for  such  an  amount  as  the  apin^Uee  shall  claim  in  his 
priecipe.  But  the  order  contains  no  such  direction.  It  is  that  the 
clerk  shall  issue  an  execution  for  the  amount  justly  due  to  the 
appellee  when  the  latter  files  a praecipe  showing  the  amount  he 
claims.  The  law,  the  decree,  and  the  satisfaction  which  the  com- 
plainants’ solicitor  filed  are  the  sources  from  which  the  clerk  must 
ascertain  the  amount  to  be  inserted  in  the  execution,  and  the  order 
neither  directs  nor  assumes  that  he  will  obtain  it  from  any  other 
source.  The  tiling  of  the  praecipe  merely  fixes  the  time  when  the 
execMition  shall  issue,  and  indicates  the  amount  which  the  appellee 
claims. 

2.  That  the  decree  is  joint,  and  the  satisfaction  on  behalf  of  some 
of  the  complainants  satisfies  it  as  to  all.  But  this  proposition  has  no 
support  eith(‘r  in  reason  or  in  authority. 

3.  That  one  \Villiam  H.  W’ood  has  tiled  a supplemental  bill  against 
the  appellants,  that  proceedings  are  to  be  had  under  it  as  a separate 
and  distinct  suit,  and  that  until  the  final  determination  of  the  pro- 
ceedings in  that  suit  the  amount  due  to  the  appellee  will  launain  un- 
settled and  uncertain.  But  the  amount  which  the  appellants  owe 
James  O.  W’ood  has  bt*en  settled  and  determined  by  the  final  decree 
in  this  suit,  to  which  they  were  all  parties,  and  no  bill  or  claim  of 
another  can  disturb  or  unsettle  it  until  that  decree  is  modified  or  a 
8uj)plemental  deci’ee  is  rendered. 

4.  That  one  J.  H.  Casstuleigh  filed  a notice  in  this  suit  from  w’hich 
it  appears  that  he  claims  . to  be  entitled  under  a contract  with  the 
api)ellee  to  one-third  of  the  amount  which  he  may  recover  under  this 
decree.  But  Casserleigh  is  not  a party  to  this  suit,  and  the  fact,  if 
it  be  a fact,  tliat  the  appellee  has  agreed  to  pay,  or  has  assigned, 
one-half  of  the  amount  of  the  money  which  he  is  to  i*ecover  from 
the  ajuHlants,  is  no  reason  why  they  should  not  pay  tin*  amount 
of  tlu*ir  debt.  WTien  they  have  paid  to  the  marshal  the  sum  which 
this  decree  adjudges  them  to  owe  to  James  O.  W'ood,  he  and  Casser- 
leigh may  litigate  the  question  of  its  distribution,  if  they  choo8^^  but 
neither  of  them  can  agjiin  collect  any  of  that  debt  from  the  appel- 
lants. 

5.  That  the  court  had  no  power  to  issue  executions  for  any  other 
amounts  than  those  named  in  the  satisfaction  filed  by  the  solicitor  of 
the  complainants.  But  the  court  had  both  the  power  and  the  right 
to  direct  its  clerk  to  examine  both  decree  and  satisfaction  to  compute 
the  amounts  which  remained  due  to  the  aj)p<*llee  under  them,  and  to 
insert  those  amounts  in  the  executions.  It  was  under  no  obligation 
to  perform  this  clerical  labor  itself.  The  order  l>elow  is  affirmed, 
with  costs. 
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(84  Fed.  103.) 

BELLEVILLE  & ST.  L.  RY.  CO.  ▼.  LEATHE. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.  January  3,  1898.) 

No.  414. 

1.  Res  JuDic.\TA — Judgment  or  Decree  for  Defendant. 

A judgment  or  decree  for  the  def<‘n(laot  does  not  necessarily  establish 
the  truth  of  all  the  defenses  where  several  are  pleaded. 

8l  Same— Decree  Dismissing  Bill. 

An  action  having  been  brought  against  a railroad  company  for  a debt, 
it  caused  one  L.,  who,  it  was  claimed,  lind  assumed  payment  of  Its  debts, 
to  be  notified  thereof,  and  authorizetl  him  to  use  its  name  In  defending  the 
suit.  L.  accordingly  assumed  the  defense,  without  himself  becoming  a ' 
party,  and  also  brought  a suit  in  equity  In  the  name  of  himself  and  the  rail- 
road company  to  enjoin  the  prosecution  of  the  action  at  law.  By  the  an- 
swer filed  in  the  Injunction  suit  issues  were  raise<l,  both  as  to  the  liability 
of  the  company  for  the  debt,  and  the  assumpdon  of  the  debt  by  L.  The 
action  at  law  r«‘sulted  in  a judgment  against  the  company,  and  the  injunc- 
tion suit  was  disml.ssed  on  the  merits.  Hdd.  that  neither  the  judgment  nor 
decree  was  conclusive  of  L.'s  indlviilual  liatdiity,  and  he  w'as  entitled  to 
litigate  that  que.stion  in  a subsequent  suit  against  him  personally. 

In  Error  to  th  Circuit  Court  of  tlic  United  states  for  the  Southern 
Division  of  the  Southern  District  of  Illinois. 

This  action  was  brought  by  the  Belleville  & St.  Louis  Railway  Company, 
the  plaintiff  in  error,  for  the  use  of  Edward  L.  Thomas,  against  Samuel  H. 
Loathe,  the  defendant  In  error,  iqion  an.  alleged  promise  of  the  latter  to  the 
railway  comiMiny  named  to  pay  the  conqiany’s  indebtedness,  including  one  of 
$00,000  to  Thomas.  The  first  count  of  the  declaration  alleges  the  promise, 
and  the  consideration  upon  which  it  was  made,  and  the  existence  and  nonpay- 
ment of  the  debt.  The  second  count,  in  addition  to  the  averments  of  the  first.  ^ 
alleges  that  at  the  September  term,  18J>3.  in  the  circuit  court  of  St.  Clait 
county.  III.,  Edward  L.  Thomas  broOght  an  action  against  the  plaintiff  to  re- 
cover the  amount  so  due  him;  that  the  plaintiff  caused  the  defendant  to  be 
notified  of  the  pendency  of  that  action,  and  authorized  him  to  use  its  name 
in  defending  the  same;  that  in  pursuance  of  the  notice  the  defendant  employed 
counsel,  filed  pleas,  and  entered  upon  the  defense;  that  the  Issue  in  that  cause 
was  whether  the  amount  claimed  bj'  Thomas  was  then  due  and  payable  to 
him;  that  upon  the  trial,  upon  evidence  lntro<luced  by  both  parties,  the  court 
gave  judgment  for  Thomas  for  $53.0:*2.23,  >vhich  judgment  is  in  full  force  and 
effect,  ami  remains  unpaid.  The  third  count,  besides  repeating  the  averment.*? 
of  the  first  and  second,  alleges  that  while  the  action  in  the  circuit  court  of  St. 
Clair  county  was  pending  for  trial  the  defendant,  Leathe,  in  his  own  name  and 
in  the  name  of  the  plaintiff  and  the  Belleville  City  Railway  Company,  to  which 
the  property  of  the  Belleville  & St.  Louis  Railway  Company  had  lH?en  trans- 
ferred. filed*  in  said  court  a bill  for  an  injunction  to  restrain  Thomas  from  re- 
covering judgment  agaln.st  the  plaintiff  upon  said  indel)te<liiess;  that,  among 
others,  one  of  the  Issues  made  by  the  bill  and  an.awer  thereto  was  whether  the 
amount  claimed  by  Thomas  from  pmintiff  was  then  due  and  payable,  and 
w'hether  the  defendant,  by  reason  of  a certain  dee<l  and  the  consideration  tliere- 
for.  had  assumed  the  payment  of  the  plaintiff’s  debts,  including  tliat  to 
Thomas;  that  a full  hearing  was  had  upon  that  issue,  and  it  was  then  and 
there  fully  adjudicate?!,  the  injunction  denied,  and  the  bill  dismissed;  that 
thereupon  judgment  was  rendereii  in  the  action  at  law  in  favor  of  Tliomas  for 
The  sum  above  named;  that  it  was  then  and  there  ailjudicated  that  the  said 
sura  was  due  and  payable  to  Thomas,  and  that  the  defendant  had  assumed 
the  payment  thereof. — all  which  the  plaintiff  offered  to  pr«»ve  by  tlie  record  of 
the  procee<lings.  judgment,  and  decree  referred  to.  The  only  plea  interiiosed 
was  the  general  issue.  At  the  hearing  the  plaintiff  dismiss«*<l  the  first  count 
of  the  declaration,  and  in  support  of  the  other  two  put  in  evidence  transcripts 
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of  the  record  of  the  judgment  at  law  and  of  the  decree  in  equity  in  the  .state 
court.  The  transcript  of  the  chancery  suit  contains  the  evidence  on  which 
the  decree  was  based.  No  other  evidence  was  offered,  and  thereupon  the 
defendant  moved  the  court,  which,  by  agreenieat  In  writing  was  trying  the 
case  witliout  a jury,  to  exclude  the  evidence  offered.  That  motion  the  court 
afterwards  sustained,  and  gave  judgmeift  for  the  defendant.  The  exclusion  of 
the  evidence  is  shown  by  a proper  1)111  of  exceptions,  and  error  is  nssigned  upon 
the  ruling.  Among  the  authorities  cited  on  behalf  of  the  plaintiff  In  error  are: 
Durant  V.  Essex  Co.,  7 Wall.  107;  Aurora  City  v.  West,  Id.  102;  Cromwell  v. 
Sack  Co.,  91  U.  S.  351;  Lyon  v.  Manufacturing  Co..  125  U.  S,  098.  8 Sup.  Ct. 
1024;  Outram  v.  Morewo^,  3 East,  340;  Freem.  Judgm.  §}  249,  270;  Black, 
Judgm.  §1  548,  614. 

Chas.  W.  Thomas,  for  plaintiff  in  error. 

G,  A.  Koemer,  for  defendant  in  error. 

Before  WOODS,  JENKINS,  and  SHOWALTER,  Circuit  Judges. 

WOODS,  Circuit  Judge,  after  the  foregoing  statement,  delivered 
the  opinion  of  the  court. 

A fuller  statement  of  the  facts  is  not  necessary  to  an  understand- 
ing of  the  propositions  of  law  on  which  our  decision  must  turn.  It 
may  be  that  by  reason  of  the  facts  alleged  the  defendant  in  error  was 
estopped  by  the  judgment  at  law  to  deny  the  amount  of  the  indebted- 
ness of  the  railway  company  to  Thomas,  but  the  question  of  his  per- 
sonal liability  to  piiy  that  debt  was  not  an  issue  in  that  action,  and 
therefore  could  not  have  been  concluded  by  the  judgment.  The  prop- 
osition on  which  chief  reliance  is  placed  by  the  plaintiff  in  error  is 
that  the  liability  of  the  defendant  in  error  to  pay  tin*  debt  was  deter- 
mined by  the  decree  in  the  chancery  suit.  Together  with  various 
other  matters  of  defense  set  up  in  the  answ’er  to  the  bill  in  that  case, 
the  promise  of  the  defendant  in  error  on  suflScient  consideration  to 
pay  the  debts  of  the  railway  company,  including  that  to  Thomas,  was 
dettnitely  averred;  and,  the  bill  having  been  dismissed  after  a hear- 
ing upon  the  merits,  it  is  insisted  that  the  decree  of  dismissal  is  an 
adjudication  between  the  parties  of  all  the  issues,  and  therefore  a con- 
clusive determination  of  the  alleged  liability  of  the  defendant  in  error. 
The  proposition  is  not  sound,  and  is  believed  to  be  w'ithout  support  in 
the  decided  cases.  It  is,  of  course,  true,  and  the  doctrine  is  every- 
where recognized,  as  declared  in  Durant  v.  Essex  Co.,  7 Wall.  107, 
that  a decree  in  absolute  terms  dismissing  a bill  is  “an  adjudication 
of  the  merits  of  the  controversy,”  but  that  does  not  mean  that  such  a 
decree  must  be  regarded  as  establishing  conclusively  the  truth  of  all 
matters  of  defense  alleged,  when  more  defenses  than  one  apjjear  to 
have  been  pleaded.  *‘It  is  a general  rule  that  a valid  judgment  for 
the  plaintiff  definitely  and  finally  m‘gatives  every  defense  that  might 
and  should  have  been  raised  against  the  action”  (Black,  Judgm.  § 
.354);  but  the  converse — that  a judgment  or  decree  for  the  defendant 
establishes  the  truth  of  all  defense's  pleaded,  no  matter  how  many  or 
various — is  not  true.  The  authorities  on  this  point  are  consistent, 
though  in  respect  to  the  burden  of  proof,  and  perhaps  other  phases  of 
the  subject,  they  are  not  in  entire  harmony.  Van  Fleet,  Former 
Adj.  § 279.  For  the  present  purpose  it  is  enough  to  quote  a passage 
from  the  opinion  of  the  supreme  court  in  Russell  v.  Place,  94  U.  S. 
COG,  608: 
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“It  is  undoubtedly  settled  law  that  a Judgment  of  a court  of  competent 
jurisdiction,  upon  a question  directly  involved  in  one  suit,  is  conclusive  as  to 
that  question  in  another  suit  between  the  same  parties.  But  to  this  operation 
of  the  Judgment  it  must  appear,  either  upon  the  face  of  the  record  or  be  shown 
by  extrinsic  evidence,  that  the  precise  question  was  raised  and  determined 
In  the  former  suit.  If  there  be  any  uncertainty  on  this  head  in  the  record,— 
as.  for  example,  if  It  appear  that  several  distinct  matters  have  been  litigated. 
uix>n  one  or  more  of  which  the  Judgment  may  have  passed,  without  indicating 
which  of  them  was  thus  litigated,  and  upon  which  the  Judgment  was  ren- 
dered,—the  whole  subject-matter  of  the  action  will  be  at  large,  and  open  to  a 
new  contention,  unless  this  uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  determined.  To  apply  the  Judgment, 
and  give  effect  to  the  adjudication  actually  made,  when  the  record  leaves  the 
matter  in  doubt,  such  evidence  is  admissible.’* 

In  Washington  Gaslight  Co.  v.  District  of  Columbia,  161  U.  S.  316, 
321),  16  Sop.  Ct.  664,  where  Russell  v.  Place  and  other  cases  are  cited, 
it  is  said ; 

“The  elementary  rule  Is  that,  for  the  purpose  of  ascertaining  the  subject- 
matter  of  a controversy,  and  fixing  the  scope  of  the  thing  adjudged,  the  entire 
record,  including  the  testimony  offered  in  the  suit,  may  be  examined.’* 

The  judgment  below  is  affirmed. 


(84  Fed.  410.) 

FIDELITY  & CASUALTY  CO.  OF  NEW  YORK  r.  EGBERT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  December  13,  1897.) 

No.  938. 

1.  Accident  Insurance — Murder  or  Suicide— Question  for  Jury — Evidence. 

Liability  on  an  accident  policy  was  denied,  on  the  ground  that  insured 
committed  suicide.  The  evidence  tended  to  show  that  insured,  69  years 
old  and  in  good  health,  took  his  pistol  and  left  his  house  before  daylight, 
in  his  nightshirt,  telling  his  wife  he  was  “going  down  to  settle  those  dogs,” 
Shortly  nfterw'ards  his  wife  heard  a shot,  and  saw  him  w’alk  along  the 
side  of  the  house  towards  the  east,  then  turn  and  go  rapidly  west  out  of 
her  sight,  and  shortly  afterwards  she  heard  two  shots.  A neighbor  across 
an  alley  west  of  the  lot  heard  a shot,  saw  a white  object  in  the  alley, 
and  sparks  of  fire  on  the  grround,  then  saw  a fiash  which  di<l  not  seem 
to  be  near  the  white  object,  heard  an  explosion,  and  then  the  slam  of  the 
gate,  on  the  east  side  of  the  alley.  Blood  and  the  pistol  of  insured,  with 
one  loaded  and  five  empty  shells  in  it,  were  found  in  the  alley.  Insured 
was  found  dead  in  his  lot  near  the  gate,  with  two  pistol  or  gunshot  wounds 
In  bis  body,  around  which  his  shirt  was  burned  with  powder.  Held  suf- 
ficient to  sustain  a verdict  for  plaintiff.i 

H.  Same- Murder  not  Presumed— Burden  op  Proof— Refusal  to  Instruct. 

On  an  issue  of  whether  the  death  of  insured  was  caused  by  suicide  or 
by  murder,  after  the  court  had  instructed  the  Jury  that  the  burden  was  on 
the  plaintiff  to  satisfy  them,  by  a fair  preponderance  of  the  evidence,  that 
the  death  of  insured  was  accidental,  that  murder  would  not  be  presumed, 
and,  if  the  evidence  did  not  fairly  and  reasonably  satisfy  them  that  the 
death  was  accidental,  their  verdict  should  be  for  defendant,  it  was  not 
error  to  refuse  a request  by  defendant  to  Instruct  that  “the  law  does 
not  presume  murder;  it  must  be  proved;  If  plaintiff  relies  upon  the  theory 
that  insured  was  murdered,  she  must  prove  it  by  competent  evidence: 

1 As  to  suicide  as  a defense  to  actions  for  life  insurance,  see  note  to  Insurance 

Ck>.  V.  Florida,  16  G.  G.  A.  623.  See,  also,  note  at  end  of  case. 
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mere  conjecture  or  Buppositlon  that  insured  might  have  been  murdered 
is  not  enough;”  and  that  if,  upon  the  whole  case,  the  jury  found  the  evi- 
dence evenly  balanced,  they  must  find  for  defendant. 

8.  Same— Defining  Accidental  Death— Illustrations  Outside  of  Issues. 

Where  the  only  issue  was  whether  the  death  of  the  insured  was  caused 
by  suicide  or  by  murder,  and  no  other  issue  was  submitted  to  the  jury, 
it  w'as  not  error  for  the  court  to  cite  instances  of  death  by  the  accidental 
discharge  of  a gun  or  pistol,  to  illustrate  the  meaning  of  accidental  death. 

Id  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Action  brought  by  defendant  in  error  on  an  accident  policy  issued  to 
her  husband.  The  conipiiny  defended  on  the  ground  that  insured  had 
committed  suicide.  Trial  to  a jury,  finding  and  judgment  for  plain- 
tiff (defendant  in  error),  and  defendant  appeals,  challenging  the  suf- 
ficiency of  the  evidence,  and  alleging  error  in  refusing  instructions. 

Mr.  Charles  Offutt  (De  Lagnel  Berier,  on  the  brief),  for  plaintiff  in 
error. 

H.  J.  Davis  (H.  D.  Estabrook  and  M.  L.  Learned,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  RINER,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  a verdict 
and  judgment  upon  a policy  of  accident  insurance.  Augustus  A. 
Egbert,  the  insured,  died  from  gunshot  w'ounds  on  April  30,  1895.  By 
the  terms  of  the  policy  in  suit  the  Fidelity  & Casualty  Compiiuy  of 
New  York,  plaintiff  in  eiTor,  insured  Egbert  for  the  benefit  of  his 
wife,  Luthera  L.  Egbert,  the  defendant  in  error,  against  bodily  injuries 
sustained  through  external,  violent,  and  accidental  means,  but  provid- 
ed in  its  policy  that,  in  case  of  injuries  wantonly  inflicted  upon  him- 
self by  the  insured  or  inflicted  upon  himself  or  received  by  him  while 
insane,  the  extent  of  its  liability  should  be  measured  by  the  amount  of 
pi’emium  paid.  The  issue  w’as  w'hether  the  deceased  was  killed 
through  external,  violent,  and  accidental  means,  or  by  injuries 
w'antonly  inflicted  upon  himself.  This  issue  was  tried  to  a jury,  and 
the  errors  assigned  relate  to  the  charge  of  the  court. 

It  is  assigned  as  en*or  that  the  court  refused  to  direct  the  jury  at  the 
close  of  the  evidence  that  the  defendant  could  not  recover  more  than 
142.30,  the  premium  paid,  and  the  interest  thereon  from  August  30, 
1895,  because  the  evidence  was  insufficient  to  support  a finding  that 
the  insured  was  accidentally  shot,  and  because  the  weight  of  evidence 
showed  that  he  committed  suicide.  There  was  evidence  tending  to 
show  that  Egbert,  a man  59  years  old  and  in  good  health,  rose  from 
his  bed  about  3 o’clock  in  the  morning,  took  his  pistol,  told  his  wife 
that  he  was  “going  down  to  settle  those  dogs,-’  and  left  his  house 
wearing  an  undersliirt,  nightshirt,  and  hat:  that  shortly  afterwards 
his  wife  heard  a shot,  looked  out  of  the  window  , and  saw  her  husband 
walk  along  the  south  side  of  the  house  towards  the  east,  and  then 
tiiin  and  go  rapidly  towards  the  west,  out  of  her  sight:  that  she  heard 
two  shots  shortly  afterwards:  that  there  was  a heavy  gate  in  the  fence 
at  the  west  end  of  the  lot,  which  opened  into  an  alley;  that  a neighbor 
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wbo  lived  in  a house  west  of  the  alley  heard  a jnstol  shot,  arose,  and 
saw  throuf^h  her  window  a white  object  in  the  alley  and  sparks  of  fire 
on  the  jjround,  and  then  saw  a flash  which  did  not  seem  to  be  near  the 
object  in  white,  heard  an  explosion,  and  then  heard  the  gate  slam; 
that  blood  and  Egbert's  pistol  were  found  in  the  alley;  that  he  was 
found  dead  in  his  lot,  a short  distance  from  the  gate,  with  his  night- 
shirt torn,  and  two  pistol  or  gunshot  wounds  in  his  body,  and  that  his 
shirt  was  burned  with  powder  around  the  holes  made  by  the  bullets, 
and  his  pistol  had  one  loaded  and  five  empty  cartridges  in  it.  There 
was  other  testimony  in  the  case,  but,  in  view  of  that  to  which  we  have 
adverted,  we  are  unwilling  to  say  that  the  proof  of  suicide  was  so  clear 
and  convincing  upon  this  trial  that  all  reasonable  men  who  heard  it, 
aind  exercised  a sound  and  impartial  judgment,  must  have  reached  the 
conclusion  that  Egbert  killed  himself,  and  it  is  in  such  a case  only 
that  a judgment  may  be  reversed  in  a federal  appellate  court  for  the 
lack  of  evidence  to  sustain  it.  Insurance  Co.  v.  .Vfelick,  27  U.  8.  App. 
547,  5i)3,  12  C.  C.  A.  544,  547,  and  05  F(*d.  178,  181,  and  cases  there 
cited. 

Another  alleged  error  is  that  the  court  refustKl  to  instruct  the  jurj’ 
that  if,  upon  the  whole  case,  they  found  the  evidence  evenly  bal- 
anced, they  must  find  for  the  defendant.  But  the  court  did  charge 
(he  jury  that  the  burden  of  proof  was  on  the  defendant  in  error  to 
satisfy  them,  by  a fair  and  rea.sonable  preponderance  of  credible  tes- 
timony and  evidence,  that  Egbert’s  death  was  accidental,  and  that  if 
the  evidence  did  not  fairly  and  reasonably  satisfy  them  of  that  fact 
their  verdict  should  be  for  the  plaintiff  in  error.  This  was  a fair 
and  just  statement  of  the  rule  of  law  invoked  by  counsel  for  the 
plaintiff  in  error,  and  it  was  not  error  for  the  court,  after  announcing 
this  rule  in  its  general  charge,  to  refuse  to  give  it  in  the  exact  words 
selected  by  counsel.  Insurance  Co.  v.  Melick,  27  U.  8.  App.  547,  562, 
12  C.  C.  A.  544,  553,  and  65  Fed.  178,  187,  and  cases  there  cited. 

It  is  assigned  as  error  that  the  court  refused  to  instruct  the  jury 
that  ‘Hhe  law  does  not  presume  murder.  It  must  be  proved.  If 
the  plaintiff  relies  upon  the  theory  that  the  insured  was  murdered, 
she  must  prove  it  by  competent  evidence.  Mere  supposition  or  con- 
jecture that  the  insured  might  have  been  murdered  is  not  enough.’^ 
But  the  court  told  the  jury  that  the  presumption  was  that  murder 
would  not  be  committ€*d,  and  that  they  could  not  return  a verdict  for 
the  defendant  in  error  unless  she  satisfied  them,  by  a fair  and  reason- 
able preponderance  of  credible  testimony  and  evidence,  that  Egbert’s 
death  was  accidental.  This  portion  of  the  general  charge  robs  this 
assignment  of  all  merit,  and  it  falls  powerless,  under  the  rule  to 

which  we  have  alreadv  referred. 

• ' 

It  is  insisted  that  the  court  erred  because  it  declared,  in  that  por- 
tion of  its  charge  in  w’hich  it  was  deflnin<»  an  accidental  death  under 
the  policy,  that  such  a death  might  occur  from  a gunshot  w’ouud  in 
four  ways, — through  the  accidental  discharge  of  a gun  in  the  hands 
of  the  person  killed,  by  the  explosion  of  a gun  in  his  hands  through 
an  accidental  slip  or  fall,  by  the  accidental  discharge  of  a gun  held 
by  a third  person,  and  by  the  intentional  shooting  of  the  victim  by  a 
stranger.  The  only  issue  presented  in  this  case  w’as  whether  the 
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death  of  Egbert  was  caused  by  murder  or  by  suicide,  and  the  conten- 
tion of  counsel  for  plaintiff  in  enor  is  that  the  court’s  reference  to 
other  methods  of  accidental  shooting  erroneously  submitted  to  the 
jury  questions  that  were  not  in  the  case.  But  a careful  perusal  of 
the  entire  charge  shows  that  no  issue  was  submitted  to  the  jury  ex- 
cept the  single  one  which  was  presented  by  the  evidence.  In  the 
portion  of  the  charge  criticised  the  court  was  merely  citing  instances 
of  accidental  death  to  illustrate  the  meaning  of  the  term, and  no  juror 
could  have  supposed  that  he  was  to  try  any  question  except  whether 
Egbert’s  death  w’as  the  result  of  suicide  or  of  murder.  The  charge 
was  clear,  concise,  and  free  from  error,  and  the  judgment  below  must 
be  affirmed,  with  costs. 


NOTE. 

Suicide  as  a Defense  to  Suits  for  Life  Insurance. 

1.  In  General. 

[a]  (U.  S.  1808)  A policy  obtained  by  one  on  his  own  life,  payable  to  himself, 
his  executors,  administrators,  or  assigns,  and  which  is  silent  on  the  subject  of 
suicide,  becomes  void  If  the  insured  commits  suicide  when  sane.  This  results 
both  from  the  presumed  Intention  of  the  parties,  and  from  principles  of  public 
policy.  17  C.  C.  A.  637,  70  Fed.  affirmed.— Ritter  v.  Insurance  Co..  18  Sup. 
Ct.  300. 

[h]  (U.  S.  1808)  A person  heavily  indebted  for  trust  funds  which  he  had  ajv 
proprlated,  and  carrying  insurance  in  excess  of  an  amount  warranted  by  his  in- 
come. contracted  for  a large  amount  of  additional  insurance,  and.  in  less  than 
a year  thi'reafter,  committed  suicide.  Just  before  his  death  he  prepared  a state- 
ment of  his  business  affairs,  and.  on  the  day  preceding  his  suicide,  acknowledged 
his  Indebtedness,  and  declared  that  It  must  be  paid,  and  that  his  life  furnished 
the  only  means  of  satisfaction,  and  his  intention  to  make  the  sacrifice.  Held 
not  error  to  refuse  au  instruction  that  there  was  no  evidence  to  show  that  the 
additional  Insurance  was  contract eil  with  the  intention  of  defrauding  the  com- 
pany, or  committing  suicide.— Ritter  v.  Insurance  Co.,  18  Sup.  Ct.  300. 

(cj  (U.  S.  C.  C.  A.  2d  Clr.  1800)  warranty  In  the  application  that  the  insuretl 
w’ill  not  die  h.v  his  own  bond  has  the  same  effect  as  a condition  In  the  policy  that 
the  same  shall  be  void  if  the  Insured  .shall  die  by  his  own  hand.— Insurance  Co. 
V.  Leubrio.  18  C.  C.  A.  .'W2.  71  Fed.  843. 

fd]  (N.  Y.  City  Ct.  ISJM*,)  Under  a iwlicy  of  life  insurance  which  provides  that 
“death  of  the  memlier  by  his  own  hand”  Is  not  a risk  assumed,  and  that  the 
amount  recoverable  in  such  case  shall  be  restricted  to  the  assessments  paid  in 
and  interest  thereon  at  0 per  cent.,  the  beMficlary  cannot  recover  more  than 
the  amount  of  such  assessments  and  Intert*st  where  tlie  assured  shot  himself, 
and  eight  days  later  died  from  the  effects  of  the  wound  thus  Inflicted.- Thommeu 
V.  Tradesmen's  Co.,  37  N.  Y".  Supp.  222,  15  MIsc.  Rep.  473. 

[e]  (Tex.  Civ,  App.  ISSiG)  On  the  face  of  a certificate  of  life  Insurance  was  a 
clause  providing  that,  if  the  certificate  should  be  in  force  for  five  years.  It 
should  thereafter  “l>e  Incontestable  for  any  cause  except  for  nonpayment  of 
dues”:  and  on  the  second  page,  among  the  “provisions,  requirements,  and  bene- 
fits.” referred  to  as  part  of  the  contract,  appeared  a clause  that,  if  insured  died 
by  his  own  liand,  whether  voluntarily  or  Involuntarily,  sane  or  insane,  the  com- 
pany would  not  bo  liable.  fJrld,  that  suicide  by  insured,  after  the  policy  had 
IxM?!!  in  forc'e  five  years,  would  not  relieve  the  company  from  liability.— Assoi-ia- 
tion  V.  I’ayne.  32  S.  W.  1«H>U 

[f]  (Tex.  Civ.  App.  IStXJ)  Deceased,  an  insolvent,  one  year  before  his  death, 
took  out  a policy  of  $10,000,  borrowing  the  money  to  pay  the  premium.  The 
night  before  his  deatli,  he  was  found  sick  in  l>ed,  but  api>arently  cheerful. 
The  next  morning  he  was  found  unconscious.  The  physician  wlio  was  with 
him  testified  lie  died  of  morphine  poison.  In  his  room  was  an  imlabeled  bottle, 
and  some  empty  iwipers  In  which  powders  had  l>een  folded.  On  the  talde  was  a 
note  asking  his  employer  to  telegraph  to  a certain  person  at  his  home,  with  the 
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words:  "I  hare  ceased  to  be  a man.  I have  broken  a sworn  vow,”  There  was 
some  evidence  that  he  might  have  died  from  apoplexy.  Held,  that  recovo^  on 
the  policy,  as  against  the  defense  of  suicide,  could  not  be  sustained.— Insurance 
Co.  V.  Etoyward,  34  S.  W.  801,  12  Tex.  Civ.  App.  392. 

9.  Effect  of  Insanity. 

[a]  (U.  S,  1898)  A person  is  sane  at  the  time  of  taking  his  life  when  he  is  able 
to  comprehend  the  wrongfulness  of  his  act,  and  to  realize  its  full  consequence  to 
himself,  his  character,  the  members  of  his  family  and  others,  as  fully  as  would 
a man  of  sound  mind.— lUttcr  v.  Instirance  Co.,  18  Sup.  Ct.  300. 

[b]  (U.  S.  C.  C.  A.  2d  Cir.  1896)  Suicide  of  the  insured  is  not  a breach  of  a 
warranty  In  his  application  that  he  will  not  “die  by  his  own  hand,”  If.  at  the 
time  of  taking  his  life,  his  reasoning  faculties  are  so  far  Impaired  that  he  Is 
not  able  to  understand  the  moral  character,  general  nature,  consequences,  and 
effect  of  his  act,  or  when  he  is  Impelled  thereto  by  an  Insane  impulse  which  he 
has  not  the  power  to  resist.— Insurance  Co.  v.  Leubrie,  18  0.  C.  A.  332,  71  Fed. 
843. 

8 “Sane  or  Insane.” 

[a]  S.  C.  C.  Iowa,  1890)  A warranty  that  insured  will  not  die  by  his  own 
act.  “wliether  sane  or  Insane,”  Is  valid.— Kelley  v.  Insurance  Co.,  76  Fed,  037. 

[b]  (III.  App.  18JK>i  Where  a policy  of  life  insurance  provides  that  It  shall  be 
void  If  the  insured  should  die  by  his  own  act,  whether  sane  or  Insane,  there  can 
he  no  recovery  for  the  death  of  the  Insured,  resulting  from  his  own  voluntary, 
Intentional  act,— Weld  v.  Insurance  Co.,  61  111.  App.  187. 

[c]  (Ind.  App.  1896)  In  an  action  on  a life  policy  making  “self-destruction  by 
the  insured,  whether  sane  or  Insane.”  an  avoidance  of  the  policy,  It  was  error  to 
Instruct  that  death  from  poison  self-ndministerc<l  would  not  avoid  the  policy, 
nnless  it  was  shown  that  it  was  “willfully  and  delilierately”  taken  by  the  In- 
sured, with  Intent  to  commit  suicide:  and  such  error  was  not  cured  by  a subse- 
quent Instruction  directing  a verdict  for  defendant  If  “deceased  came  to  his 
death  by  poison  taken  with  Intent  to  commit  suicide.”— Insurance  Co.  v.  Hol- 
lowell.  43  N.  E.  277,  14  Ind.  App.  611. 

[d]  (Mo.  Sup.  1897)  Insured,  who  committed  suicide  when  Insane  to  such  an 
extent  as  to  be  unable  to  form  an  Intent  to  take  his  own  life,  was  the  holder  of 
an  assessment  policy  W'hlch  provided  that,  “in  case  of  my  suicide  or  self-de- 
Btraction.  sane  or  insane,  voluntary  or  Involuntary,  then  the  amount”  to  be 
paid  shall  be  only  the  amoimt  paid  for  assessments.  Held,  that  the  beneficiaries 
could  not  recover  the  amount  of  the  policy.— Haynie  v.  Indemnity  Co.,  41  S.  W. 

. 461,  139  Mo.  416. 

[e]  (N.  C.  Sup.  1897)  A life  insurance  policy  provided  that  If,  within  two  years 

from  its  date,  “the  said  assured  shall,  whether  sane  or  insane,  die  by  his  own 
hand,  tills  policy  shall  be  null  and  void.”  Udd,  that  the  insurer  was  thereby 
protected  from  all  liability  for  death  of  Insured  by  suicide  within  two  years, 
whether  he  was  sane  or  not,  and,  since  the  word  “insane”  implied  every  degree 
of  insanity,  the  liability  of  the  insurer  was  not  affected  by  the  degree  of  Insured’s 
mental  unsoundness.— Spruill  v.  Insurance  Co.,  27  S.  E.  39,  120  N.  C.  141.  * 

[f]  (Ohio  Com.  PI.  1897)  A policy  provided  that  if  insured  died  by  his  own 
hand  within  three  years,  whether  sane  or  insane,  the  policy  should  be  void. 
He  died  within  three  years  as  a result  of  Injuries  Inflicted  by  himself  while  In 
a delirium  Induced  by  disease,  but  before  death  recovered  consciousness,  and 
stated  that  he  did  not  know  what  he  had  done,  and  did  not  want  to  die.  Udd 
that,  although  decedent  did  not  appreciate  the  moral  character  of  his  act,  he 
was  still  conscious  of  its  physical  nature,  and  intended  by  it  to  cause  his  death, 
and  the  policy  w'as  therefore  avoided.- Pagenhardt  v.  Insurance  Co.,  6 Ohio  Dec. 
190,  4 Ohio  N.  P.  169. 

[g]  (Pa.  Sup.  1897)  A provision  in  a life  policy  releasing  the  insurer  from  lia- 
bility If  insult  commit  suicide,  even  when  insjine.  is  a valid  defense  as  against 
an  action  upon  the  policy  to  recover  for  the  death  of  the  insured  who  died  by 
his  own  hand.— Tritschler  v.  Association,  36  Atl.  734,  180  Pa,  St.  205. 

[h]  (Tex.  Civ.  App.  1895)  A life  insurance  company  may  lawfully  stipulate 
against  liability  for  the  death  of  insured  by  bis  own  hand,  whether  sane  or  in- 
sane.—Association  V.  Payne,  32  S.  W.  1063. 
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4 Statutorv  Provisions. 

[a]  (Mo.  Sup.  18()7)  Rev.  St.  c.  89,  art.  3,  $ 5869,  provides  that  associations 
doing  a life  or  casualty  insurance  business  on  the  assessment  plan  sliall  not  be 
subjected  to  any  other  provisions  of  the  general  insurance  laws  except  :is  set 
forth  In  such  article.  Held,  tliat  such  companies  are  not  governed  i>y  Rev.  St. 
1889,  S providing  that  In  suits  on  policies  of  life  insurance  it  slmll  W no 

defense  tlint  the  Insured  committed  suicide,  unless  he  contemplated  suh’iile  at 
the  time  lie  made  his  aiiplicatiou,  any  stipulation  in  the  imlicv  to  the  (*oiitmry 
notwithstanding;  such  section  not  l)eing  incoriiorated  in  said  article  3.— llajTiie 
v.  Indemnity  Co.,  41  S.  W.  401,  139  Mo.  416. 

6.  Evidknce—Presdmptions— Burden  of  Proof. 

[a]  (U.  S.  C.  C.  A.  9th  Cir.  1896)  In  an  action  upon  a policy  of  life  insuran<*e. 
the  presumption  is  that  the  insured  did  not  kill  himself.— Insurance  Co.  v.  Me* 
Whlrter,  19  C.  C.  A.  519,  73  Fed.  444. 

[bj  (U.  S.  C.  C.  A.  9th  Cir.  1896)  In  an  action  on  a policy  of  life  Insurance,  in 
which  one  of  the  defenses  is  the  alleged  suiciile  of  tlie  insured,  it  is  not  error 
to  exclude  evidence  of  declarations  of  the  insured,  made  four  years  before  his 
death,  that  in  a certain  contingency,  not  shown  to  have  oevurred,  he  would  com- 
mit suicide.— Insurance  Co.  v.  MeWhirter,  19  C.  C.  A.  519.  73  Fed.  444. 

[c]  (Kan.  Sup.  1896)  The  words  of  a condition  avoiding  a policy  of  life  In- 
surance If  the  insur^  shall  die  “by  his  own  hand”  or  “by  his  own  act”  are 
equivalent  to  a proviso  against  suicide  or  intentional  self-destruction,  and  upon 
such  issue  the  burden  of  proof  rests  upon  the  insurance  company.— Insurance  Co. 
V.  Wiswell,  44  Pac.  996,  56  Kan.  765. 

[d]  (Kan.  Sup.  1896)  In  an  action  to  recover  upon  a life  policy,  if  the  evidence 
as  to  the  death  being  accidental  or  suicidal  is  so  nearly  balanced  as  to  leave  the 
question  In  doubt,  the  presumption  is  in  favor  of  accidental  death. — Insurance 
Co.  V.  Wiswell,  44  I’ac.  996,  56  Kan.  765. 

6.  Pleading. 

[a]  (U.  S.  C.  C.  A.  2d  Cir.  1896)  Where  the  policy  is  issued  upon  an  application 
warranting  that  the  Insured  will  not  die  by  his  own  hand,  it  is  not  necessary,  in 
New  York,  for  the  plaintiff  to  allege  the  fact  that  the  Insured  died  by  suicide, 
and  to  aver  that  he  was  insane  at  the  time.  It  is  not  necessary  to  state  the  facts 
constituting  performance  of  a condition  i>rece<Ieut.  but  it  is  enough  to  aver  gen- 
erally that  it  was  duly  performed.  Code  Civ.  Proc.  N.  Y.  | 533.— Insurance  Co. 
V.  Leubrie,  18  C.  C.  A.  332,  71  Fed.  843. 


(84  Fed.  106.) 

CITY  OF  MILWAUKEE.  WI8..  v.  SHAILER  et  al, 

(Circuit  Court  of  Appeals.  Seventh  Circuit.  January  3,  1898.) 

* No.  418. 

Municipal  Corporation— Contract— Dam. \ge.  , 

A city  cannot  recover  damages  for  failure  to  complete  a tunnel  in  accord- 
ance with  a contract  which  provides  that.  In  case  of  «lefault  on  the  part  of 
the  contractors,  the  city  should  complete  the  work  at  their  expcn.se.  when 
the  tunnel,  as  constructtHl  by  the  city,  is  essentially  different  in  plan  and 
cost  of  construction  from  that  contcmplate<l  by  the  agreement. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

In  this  case  the  court  directed  a verdict  in  favor  of  the  defendant  upon  the 
principal  claim,  and  in  favor  of  the  plaintiffs  upon  the  counterclaim.  The 
appeal  is  by  the  city  alone,  and  one  of  the  speciflcatlons  of  error,  perhaps  the 
only  available  one,  is  that  the  court  erred  in  directing  a verdict  in  favor  of 
the  plaintiff.s  and  against  the  defendant  upon  the  counterclaim.  The  sule 
stance  of  the  amended  declaration  is  that  the  plaintiffs,  Robert  A.  Shaller  and 
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Charl«>s  R.  Sclmlplau,  cUlztns  of  Michigan,  on  June  30,  1800,  entered  into  a 
contract  with  the  city  of  Milwaukee,  represented  by  Its  board  of  public  works, 
for  the  construction,  according  to  plans  and  specifications,  of  an  intake  tunnel 
under  Lake  Michigan,  with  shafts  and  other  connections,  at  stated  prices  per 
lineal  foot;  that  the  plans  and  specificafions  were  unfit  and  impossible  of  per- 
formance, and  that  the  officers  who  represented  the  city  in  the  making  of 
the  contract  fraudulently  witldield  from  the  plaintiffs  knowledge  which  they 
lK).sse88ed  of  the  material  In  the  bed  of  the  lake  likely  to  be  encountered  in  tlu* 
prosecution  of  the  work,  and  fraudulently  furnished  information  concerning 
test  borings  which  had  been  made;  that  the  plaintiffs  were  thereby  decelve<l, 
and.  after  making  large  expenditures,  were  unable  to  proceed  with  the  work, 
to  their  damage  in  the  sum  of  a quarter  of  a million  dollars.  The  city,  bt^- 
sides  denying  the  alleged  deceit  and  the  Insufficiency  of  the  plans  and  speci- 
fications. answered  that  the  plaintiffs  had  ratified  the  contract  by  proceeding 
with  the  work  and  receiving  payments  thereon,  and  by  assigning  the  contract 
to  the  Shaller  & Schnlglau  Company,  a corporation,  which  in  the  same  court 
was  prosecuting  a suit  to  recover  the  balance  alleged  to  be  due  on  the  contract, 
and  also  pleaded  a c'ounterclaim  on  account  of  alleged  breaches  of  the  con- 
tract, consisting  in  failure  and  refusal  to  prosecute  and  complete  the  work, 
according  to  the  plans  and  specifications,  within  the  time  specified,  or  within 
a reasonable  time  thereafter,  and  in  the  abandonment  of  the  work  before  com- 
pletion. It  is  also  alleged  that  the  board  of  public  works,  exercising  the  au- 
thority possessed  under  the  contract  and  the  statute  of  the  state.  <leelared  the 
plaintiffs  to  be  in  default,  and  determined  the  amount  of  damages  sustained 
by  the  city  to  be  $113,260.78.  for  the  recovery  of  which,  and  the  additional 
sum  of  $45,000.  claimed  as  liquidated  damages  under  the  provision  of  the  con- 
tract for  delays  in  completing  the  work.  Judgment  was  prayed.  In  the  con- 
tract and  specifications,  as  tliey  a])iM‘ar  in  tlie  record,  there  are  the  follow- 
ing, with  other,  provisions:  “(1)  The  drawings  form  a part  of  the  specifica- 

tions, and  each  are  hereby  declared  to  be  a part  of  the  contract.  (2>  All  the 
work  during  Its  progress,  and  on  its  completion,  shall  conform  exactly  to  the 
lines  and  grades  shown  on  the  drawings  mentioned  in  the  specifications,  and 
given  by  the  engineer  in  cliarge,  subject  to  such  changes  and  modifications  ns 
tlie  board  of  public  works  may  deem  neces.sary  during  its  execution.  (3)  The 
board  of  public  works,  and  it  only,  reserves  the  right  to  make  any  changes  in 
the  plans  and  specifications  which  they  may  deem  necessary  or  desirable,  and 
the  contractors  shall  furnish  any  additional  materials  and  do  the  work  neces- 
sitated by  such  changes:  the  price  of  such  extra  work  to  be  agreed  upon  by 
the  board  of  public  works  and  the  contractor  before  the  work  is  commenced. 
If  the  changes  herein  mentioned  should  diminish  the  amount  of  work  to  be 
performe<l  or  material  to  he  furnished,  the  amount  of  the  same,  at  a fair  and 
reasonable  valuation,  shall  be  deducted  from  the  contract  price.  (4)  And  the 
said  parO'  of  the  first  part  (meaning  the  contractors)  hereby  further  covenants 
and  agrees,  to  and  with  the  said  city  of  Milwaukee,  that  he  will  complete  the 
said  work  in  manner  and  form  aforesaid  on  or  before  the  1st  day  of  June, 
A,  I).  18P1,  and  does  hereby  mutually  agree  l)ctween  the  said  parties  hereto 
that  the  said  board  of  puidic  works  shall  have  the  right  and  power,  and  the 
same  is  hereby  reserved  to  said  l>oard,  to  adjust  and  determine  finally  all 
<|uestIons— First,  as  to  the  proper  performance  of  these  presents  and  the  doing 
of  the  said  work  by  the  said  party  of  the  first  part,  and,  in  case  of  the  Im- 
proper or  Imperfect  performance  thereof,  to  suspend  the  said  work  at  any 
time,  or  to  order  the  entire  reconst  met  ion  of  the  same,  if  improperly  done,  or 
fo  relet  the  same  to  some  other  competent  party,  and.  in  case  the  said  work 
shall  not  be  prosecuted  with  such  diligence  and  with  such  numlier  of  men 
as  to  insure  its  completion  within  the  time  limited  by  these  presents,  to  su.s- 
pend  the  said  work,  and  relet  the  same  to  some  other  competent  j>arty.  or 
■employ  men  and  secure  material  for  the  completion  of  the  same,  and  charge 
the  cost  thereof  to  the  party  of  the  first  part:  and,  secondly,  as  to  the  amount 
earned  under  these  presents  by  the  party  of  the  first  part  according  to  the 
true  intent  and  meaning  thereof.  And  it  is  further  mutually  agreed  that  any 
and  every  such  adjustment  and  determination  by  the  said  board  of  public 
works  shall  be  final  and  conclusive  between  the  said  parties  to  these  pre.sents, 
iind  binding  upon  them.” 
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The  evidence  shows  without  dispute  that  the  contractors,  after  construct inp 
the  shaft  on  shore,  proceeded  from  that  end  with  the  work  of  opening  the 
tunnel  for  the  distance  of  1,(140  feet,  when,  on  October  1.  1891,  a deposit  of 
gravel  was  encountered,  from  which  there  came  such  an  influx  of  water  that, 
notwithstanding  all  efforts  at  pumping,  the  tunnel  was  filled,  and  the  water 
rose  In  the  shaft  to  the  level  of  the  lake.  On  April  6,  1892,  the  board  of  pub- 
lic works,  on  the  recommendation  of  the  city  engineer  that  a change  of  loca- 
tion of  the  line  of  the  tunnel  was  necessary  on  account  of  the  enormous  flow 
of  water  at  the  face  of  the  work,  which  made  it  impossible  to  continue  on 
the  line  prescribed,  adopted  a resolution  that  the  line  “be  so  changed  as  to 
make  a detour  at  a point  25  feet  in  the  rear  of  the  present  bulkhead,  going 
south  at  an  angle  of  about  38  degrees  from  the  present  line,”  but  not  declaring 
how  far  the  changeil  course  should  be  followed,  or  at  what  point.  If  at  all. 
before  reaching  the  other  shaft,  there  should  be  a return  to  the  original  line. 
On  the  new  course  the  work  progressed  for  the  distance  of  about  l(Xi  feet,  and 
the  same  obstruction  as  before  was  encountered,  and  further  attempt  In  that 
direction  was  abandoned.  TTnder  a verbal  understanding,  the  contractors 
made  an  effort  to  escape  the  obstacle  by  drifting  to  the  north,  and  on  June  13, 
1892,  wrote  to  the  chairman  of  the  board,  asking  a formal  order  for  their  pro- 
tection, and  on  the  ensuing  l(»th  the  board  made  an  order  “that  the  con- 
tractors * • • be  permitted  to  build  a solid  bulkhead  immediately  west 

of  the  curve  in  said  tunnel,  which  deflects  to  the  south,  and  that  they  be  fur- 
ther ])erniitted  to  branch  from  said  tunnel  at  a point  immediately  west  of 
this  bulkhead  to  the  northward  for  a distance  not  to  exceed  20  feet,  and  then 
construct  the  tunnel  on  the  line  due  east,  ascending  at  a grade  of  not  to  exceed 
one  foot  in  eight,  until  they  shall  have  reached  a point  In  the  red  clay  above 
the  water  channel  eastward  of  tlie  face  of  the  present  easterly  excavation  upon 
the  old  line  of  the  tunnel.” 

On  the  18th  the  contractors  wrote  to  the  secretary  of  the  board  acknowl- 
edging receipt  of  a copy  of  the  order,  and  saying:  “We  trust  that  there  Is 

no  misunderstanding  In  relation  to  raising  the  gnule  of  tunnel,  etc.  Your  reso- 
lution says  that  ‘we  be  permitted  to  build  a solid  bulkhead,’  etc.,  and  that  we 
be  permitted  ‘to  go  northward.’  etc.  It  is  with  the  distinct  understanding 
that  the  proposed  change  is  ordered  by  the  board,  and  that  we  will  be  paid 
for  the  expense  incurred  by  reason  of  said  change,  that  we  proceed  with  the 
work  indicated  in  said  resolution.  The  writer  has  no  doubt,  from  his  con- 
versation with  the  board,  that  this  is  their  intent  and  meaning;  but  at  the 
same  time,  on  reading  the  resolution,  it  would  lead  one  to  think  that  it  w'as 
a favor  which  the  board  were  granting  us,  and  not  an  order  for  change  In 
the  plans  and  specifications.  Please  reply  to  the  above  at  your  earliest  con- 
venience, thereby  obliging.”  On  the  20th  the  secretary  answered:  **•  • • 

The  board  consents  to  your  request  that  the  line  of  the  tunnel  and  the  grade 
thereof  be  changed.  Our  resolution  is  not  in  the  shape  of  the  granting  of  a 
favor,  but  is  the  act  of  consenting  to  the  proposed  changes,  both  in  the  line 
and  in  the  grade  of  the  tunnel.  We  do  not  wish  to  have  it  understood  as  a 
I>o8ltive  arbitrary  order  from  the  board  to  make  such  change.  There  is  no 
doubt  as  to  the  understanding  that  the  board  proposes  to  pay  for  the  construc- 
tion of  the  tunnel  on  the  proposed  line  and  grade  as  per  your  contract  with 
the  city  for  the  tunnel  work  and  for  the  extra  expense  Incurred  In  hoisting  the 
nc<-es.sary  material  to  ths  construction  of  the  tunnel  at  the  higher  elevations. 
If  this  is  not  satisfactory,  you  will  please  state  the  points  of  your  objections 
without  dela.v.”  On  July  20th  following  the  contractors  wrote  to  the  chair- 
man of  the  board  explaining  what  they  had  been  doing,  and  the  difficulties 
cn<*ountered,  and,  concludiug,  said:  “•  * • It  seems  to  us  altogether  too 

hazardous  an  undertaking  to  proceed  without  further  information  as  to  the 
extent  and  character  of  the  pocket  which  has  been  encountered,  and  we  there- 
fore do  not  wish  to  avail  ourselves  of  the  permission  granted  to  do  so.  We 
liope  you  will  deem  it  advisable  to  at  once  have  several  borings  made,  and 
meanwhile  we  will  crowd  the  work  on  the  lake  shaft.” 

There  ^^•ns  furtlier  correspondence  concerning  the  proposed  borings,  which  it 
was  supiKised  would  take  from  one  to  two  months  to  make,  and  the  contractors 
f\trned  their  attention  to  the  sinking  of  the  other  shaft  at  the  crib  in  the  lake. 
The  construction  of  that  shaft  was  attended  with  difficulties  on  account  of 
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the  breaking  in  of  the  sand^  creating  hollow  places  under  the  crib,  and  fre- 
quent letters  of  complaint  on  that  account  were  sent  to  the  contractors  by 
officers  of  the  city.  On  Jammry  3.  IBIKI,  the  board  of  public  works  passed  an 
order,  reciting  the  delinqueiuy  of  the  contractors,  and  requiring  them  to  pro- 
ceed on  or  before  the  «nsulng  20th  with  the  construction  of  the  tunnel  and 
shafts  at  either  one  or  both  ends  of  the  work  with  such  diligence  and  number 
of  men  as  to  insure  early  completion  of  the  work,  failing  which  the  board 
would  suspend  the  work,  and  prosecute  its  completion,  as  required  and  pip- 
vlded  by  law.  To  this  the  contractors,  on  the  ensuing  IGth,  answered,  ex- 
plaining that  work  on  the  shaft  had  been  impracticable  on  account  of  the 
conditions  of  the  weather  and  Ice  in  the  lake,  and  concluding:  “*  • • As 

far  as  the  work  from  the  shore  end  is  concerned,  we  were  under  the  Impression 
that. you  did  not  deem  it  advisable  to  proceed  further  in  an  easterly  direction, 
and  with  a radical  change  of  grade,  until  the  sinking  of  the  lake  shaft  had 
been  successfully  ac<-omplished.  If  we  are  wrong  in  the  above,  and  you  desire 
us  to  proceed  from  the  shore  end,  please  Issue  at  once  the  necessary  order,  as 
provided  in  the  contract,  for  a change  in  the  plans  and  specltlcatlons.  We 
would  respectfully  request  that  you  give  us  a thirty-days  exten.sion  of  the 
time  from  the  date  named  in  your  said  communication  of  January  3d.  and  we 
will  take  advantage  of  any  Ict-up  in  the  severe  winter  weather,  and  before 
the  thlrt3*-days  extension  has  expired  we  will  endeavor  to  have  the  work  in 
full  operation.  Assuring  you  that  it  is  our  purpose  and  intention  to  crowd 
the  work  to  completion  with  all  practieable  spied,  we  remain.”  Thereupon, 
on  the  same  day,  the  board  entered  an  order  that  the  time  be  extended  from 
the  date  specified  in  the  order  of  the  3d  for  days  on  the  work  at  the  crib 
and  for  10  days  on  the  work  from  the  shore  end.  On  February  8,  1S03,  the 
board  passed  an  order  ‘‘that  the  city  of  Milwaukee  consents  that  Shaller  & 
Schniglau  may  proceed  with  work  on  the  intake  tunnel  and  shaft  without 
waiving  any  rights  which  may  be  now  possessed  by  them  to  repudiate  the 
(contract  for  its  construction  for  an>’  cause.  This  consent  is  given  on  condition 
that  all  rights  now  possessed  by  the  city  are  and  shall  be  preserved.” 

Cn  February  13th  the  contractors  wrote  to  the  board:  ‘‘Gentlemen:  Under 

the  terms  of  your  communication  of  the  8th  inst.  which  we  understand  pre- 
serves to  us  all  the  rights  we  would  otherwise  possess,  we  shall  begin  work 
upon  the  necessary  preparations  to  proceed  with  the  lake  shaft,  now  in  coui-se 
of  construction,  during  the  present  week,  and  shall  proceed  with  the  work 
with  all  possible  dispatch.  The  shore  end  of  the  new  intake  tunnel  having 
l>een  abandoned  upon  the  line  of  graile  originally  called  for  by  the  plans  and 
specifications,  at  a point  about  1,6(K)  feet  from  the  shore  shaft,  it  will  devolve 
upon  your  board  to  make  the  necessarj*  changes  In  the  plans  and  specifications 
to  show  us  what  grade  and  line  j'ou  desire  us  to  follow  in  the  prosecution 
of  the  work  from  the  shore  end,  and  we  request  you  to  do  this  at  the  earliest 
possible  moment,  so  that  there  may  be  no  delay  on  that  account.  As  was 
verballj’  stated  to  you  bj’  our  Mr.  Shailer  at  the  board  meeting,  held  Satur- 
day. 11th  Inst.,  after  a careful  study  of  the  Iwriugs  submitted  to  us.  it  is  our 
settled  opinion  that  the  onlj'  feasible  grade  on  which  this  work  can  satisfac- 
torily continue  from  the  shore  end  will  be  at  a lower  level  than  that  ou  which 
we  encountered  the  water  and  sand  stratum.  From  the  boring  made  at  the 
Take  shaft  it  is  a]ipnrent  that  this  shaft  must  be  sunk  through  this  same  water- 
l;earing  stratum  of  gravel  and  sand,  and  which  would  be  encountered  at  about 
;i  grade  minus  ninety.  If  it  is  possible  to  build  the  shaft  through  this  stratum, 
and  get  Into  the  rock  below.  It  is  our  opinion,  based  on  borings  made,  that 
the  tunnel  can  be  successfully  constructed  at  a lower  level:  but  until  it  is 
demonstrated  that  the  shaft  can  be  built  tliroiigh  said  stratum,  we  deem  the 
successful  completion  of  the  work  uncertain.  ♦ • •”  To  which  on  the 
15th  the  secretary  of  the  board  answered:  ”•  * • In  regard  to  the  shore 
end  of  the  new  intake  tunnel  having  been  abandoned,  we  wish  to  correct  you 
Ln  stating  that  the  work  was  abandoned  b.v  you,  but  that  neither  the  line  nor 
grade  has  been  permanently  abandoned  by  this  board,  although  an  efTort  was 
made  to  avoid  the  diflicultles  by  an  atttunpt  to  get  around  it  to  the  south, 
which  failed.  If  you  consider  the  diffii  ultics  at  the  end  of  the  original  tunnel 
loo  great  to  be  ovefemne.  and  you  conclude  that  you  can  prosi'cute  .vour  work 
l*etter  b.v  lowering  the  grade  sufliclently  to  avoid  the  water  and  sand  stratum 
28  C.C.A.— 19 
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which  you  encountered,  the  iKinrd  will  consent  to  such  prude  and  chanpe.  if 
you  will  indicate  at  what  i>oint  you  propose  to  commence  the  same,  and  how 
far  you  propose  to  extend  It  before  resumlup  the  inclination  of  the  present 
tunnel.  We  do  not  consider  that  tlie  propres.s  of  the  work  In  the  tunnel  should 
wait  until  it  is  demonstrated  that  the  shaft  can  l>e  built  throuph  the  iliflferent 
strata  or  material,  for  we  entertain  no  doubt  as  to  the  possibility  of  success- 
fully completinp  the  work.  Hopinp  to  hear  from  you  without  delay  as  to  Uie 
auRp(‘sted  chanpe  of  prade,  T remain.”  On  the  18th  the  contractors  replie<l; 
“We  are  unable  to  apree  with  the  conclusions  stated  in  the  letter  from  your 
secretary  of  the  15th  Inst.,  which  does  not  appear  to  be  based  on  any  aciion 
of  the  board.  The  tunnel  stands  abandoned  on  the  oripinal  prade.  in  our  view, 
Tl»e  responsibillt.v,  therefore,  rests  upon  the  board  to  act  in  conformity  with 
the  contract,  and  make  such  chanpe  in  the  plans  and  specifications  as  it  inaj- 
deem  necessary  or  desirable.  If  the  board  desires  to  lower  tlie  prade.  it  will, 
of  course,  Im*  necessary  to  bepin  far  enouph  back  of  the  bulkhead  to  avoid 
fl(H»dinp  from  the  water  encountere'd  in  the  old  drifts.  Please  pive  the  matter 
your  immediate  attention,  as  we  desire  to  avoid  all  dela.v.  * ♦ •” 

On  Aupust  5,  185).'!.  the  contractors  wrote  the  Iward  as  follows:  “As  you  are 

doubtless  aware,  the  work  of  sinkinp  the  lake  shaft  for  the  new  water  intake 
Is  at  a standstill.  I’nder  the  apreement  with  .votl  date<l  Februar.v  8.  l.KJlt. 
we  have  falthftilly  tried  to  put  down  sjild  shaft  accordlnp  to  the  plans  and 
spet'lflcatlons  accomimnyinp  our  contract  for  this  work.  It  has  l>een  tliorouphly 
demonstrated  that  it  is  impracticable,  and  in  our  judpment  impossible,  to  sink 
the  shaft  tlirouph  sand  to  the  depth  which  the  borinp  made  on  the  site  indi- 
cates as  necessary.  l>y  undentinninp  with  brick  under  hiph  prt*ssure.  All  our 
men.  with  the  exception  of  the  watchman,  are  discharped.  and  are  await  inp 
flirt lier  orders.”  To  which  on  the  7th  the  board  replied:  ”•  • • This 

work,  however,  must  be  proceedetl  with,  as  it  is  uei'essary  that  the  same  be 
completed  as  speeilily  as  itossible.  You  will  therefore  oblipe  this  board  by 
Btatinp  at  your  ver>'  earliest  oi>portunlty  as  to  what  you  proiwse  to  do  at  either 
one  end  or  the  other  towards  (‘ompletinp  the  contract  for  this  work.”  To  that 
on  the  Sth  the  contractors  responde«l:  ”•  • ♦ Hepardinp  the  work  from 

the  shore  end,  by  referrinp  to  our  letter.  February  13.  ISJKl,  you  will  find  our 
position  in  the  matter,  and  can  only  add  that  we  have  never  received  the  order 
we  therein  requested.  ♦ ♦ • It  havinp  been  demonstrat«Hl  that  the  shaft 

cannot  be  put  down  accordlnp  to  tlie  plans  and  specifications  forininp  a part 
of  our  contract,  it  will  devolve  upon  .vour  board  to  make  the  necessarj’  chaiipes 
in  tlie  same,  and  we  hoI<l  ourselvi's  in  readiness  to  proceed  with  the  work  on 
recidpt  of  such  orders,  and  compliance  with  the  contract  ivpardinp  chaupes.** 
Tliere  followed  nepotlatioiis  for  tlie  construction  by  the  contractors  of  a 
steel  sliaft  Inside  of  the  iron  tubinp  which  had  lH*en  init  in.  but  no  apreement 
was  reached,  and  on  Octolier  17,  18!13,  tlie  Iward  determined,  upon  a series  of 
recitals,  that  the  work  of  the  contractors  be  suspended,  and  that  the  boanl 
would  proceed  with  tlie  constriu-tlou  and  completion  of  the  work.  And  to  a 
notifii'atiou  of  this  order  the  «•ontractors  on  the  21st  ivsjiondeil;  • • 

The  undersipned  utterly  dispute  tlie  ripht  of  said  board  to  take  any  sucli  action. 
;in<i  repudiate  and  deny  tlie  allepiMl  facts  and  premises  on  which  the  same 
purports  to  be  based:  and  they  deiij*  the  ripht  of  the  city  and  of  the  board 
of  puldic  works  to  do  any  work  at  their  expense.  If  there  is  any  work  to  be 
done  under  tin*  contract  between  us  and  the  city,  we  are  ready  and  heretiy 
offer  to  do  it.  In  tile  absence  of  any  further  communication  to  the  contrary', 
we  ('annot  but  look  upon  the  action  taken  as  a willful  repudiation  by  the  city 
of  the  contract  witli  us.  and  a refusal  to  let  us  do  any  further  work  under 
tile  same.  ♦ • •”  Thereupon  the  Itoard  pro<-et‘de<l  with  the  work,  lettinp 

llie  construction  of  the  sliaft  at  the  crib  to  other  contractors,  and  employlnp 
lalmrers  by  the  day  to  finish  the  construction  of  tlie  tunnel,  which  was  acconi- 
ilislied  by  a detour  to  the  northward  for  a distance  of  more  than  50  feet  from 
the  oripinal  line,  and  continuinp  by  an  ascendinp  prade  until  the  stratum  of 
water-liearinp  pravel  had  l>e«*n  passed,  and  then  descendinp  and  returuinp 
pradually  towards  but  readiinp  the  oripinal  line  onl.v  at  the  point  of  connec- 
tion with  the  crib.  The  reconl  also  shows  the  order  of  the  board,  made  after 
tlie  completion  of  the  work,  determininp  tile  cost  thereof,  and  declaring  the 
amount  chargeable  to  the  defendants  in  error. 
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W.  H.  Timlin,  fop  plaintiff  in  eiTor. 

James  G.  Flandei*s,  for  defendants  in  error. 

Before  WOODS,  JENKINS,  and  SHOWALTER,  Circuit  Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livei*ed  the  opinion  of  the  court . 

It  is  not  important,  as  we  conceive,  to  determine  whether,  by  the 
order  of  April  G,  1892,  and  the  subsequent  efforts  made  to  find  a 
way  around  the  obstacles  encountered  in  the  shore  end  of  the  tun- 
nel, there  was  a permanent,  or  only  a temporary  and  tentative,  aban- 
donment of  the  line  and  grade  defined  by  the  original  plan  and  spe<‘- 
itications.  The  more  reasonable  \iew’,  perhaps,  is  that  the  abandon- 
ment should  be  deemiKl  to  have  been  temporary  only,  and  conditional, 
w’hile  experiments  w'ere  made  to  find  a more  practi(’able  route.  The 
engineer  of  the  city  had  reported  the  prescribed  line  to  be  imprac- 
ticable, but  the  resolution  of  the  board  w’as  silent  on  that  point,  and  t 
was  too  indefinite  in  resi>ect  to  the  course  and  ending  of  the  detour 
ordered  to  be  regarded  as  establishing  a new  line,  or  as  amounting 
to  an  irrevocable  abandonment  of  the  old  line;  but  it  necessarily 
resulted  that,  when  the  work  w'as  taken  out  of  the  hands  of  the  con- 
tractors, and  the  board  of  public  works  undertook  to  complete  the 
tunnel,  it  was  bound  to  proceed  on  the  line  of  the  agreement,  and 
could  not  then  change  the  line,  and  have  the  right  to  <*harge  the 
contractors  with  the  extra  ex|x*nse  of  construction.  By  the  contract 
power  W’as  reserv(*d  to  the  board  to  change  the  plans  and  specifica- 
tions, but  with  e<|ual  explicitness  it  w’as  provided  that  the  price  of 
extra  work  caused  by  a change  should  bt*  agreed  upon  by  the  board 
nnd  by  the  contnictors  before  the  w'ork  should  be  commenced.  Prac- 
tically, therefore,  no  change  involving  extra  work  could  be  made 
4‘xcept  my  mutual  agreement,  and  it  certainly  w’as  not  in  the  power 
4)f  the  board  to  sus{>end  work  by  the  contractors,  and  then  adopt  new' 
plans  to  be  worked  out  at  their  expense.  If  the  original  line  was 
practicable,  the  board  had  its  choice,  to  finish  the  tunnel  on  that  line 
iind  to  look  to  the  contractors  for  the  expense  in  excess  of  the  con- 
tract price,  or  to  treat  the  contract  as  at  an  end  and  do  with  the 
work  as  it  saw  fit.  If  the  line*  was  impracticable,  the  contractors, 
on  the  discovery  of  the  fact,  were  entitled  to  abandon  tin*  work,  and 
it  was  not  in  the  power  of  the  board  to  re<piire  of  them,  against  their 
c onsent,  to  construct  a tunne*!  on  different  plans  and  specifications. 
That  the  tunnel  as  constructed  was  essentially  different  in  i>lan  and  in 
the  cost  of  construction  from  that  of  the  crontract,  the  proof  in  the 
record  leaves  no  doubt;  and,  this  point  being  controlling  of  all  others 
in  the  case,  there*  was  no  error  in  withdrawing  the  case  from  the 
jury.  The  judgment  below'  is  affirmed. 
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(84  Fed.  114.) 

STEPHENSON  et  al.  v.  MONMOUTH  MIN.  & MFO.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.  December  7,  1S‘J7.) 

No.  482. 

1.  DEKECTtvB  Statutory  Bonds — Validity  at  Common  L.vw  — Public  Im- 

provements— CONTR.ACTORs'  BoNDS. 

A contractor’s  liond,  securing  the  payment  of  material  furnished  and 
labor  performed  in  the  construction  of  a public  improvement,  containing 
unauthorized  conditions  protecting  tlie  city,  and  naming  the  city  as  obligw. 
instead  of  the  people  of  Michigan,  as  required  by  How.  Ann.  St.  Mich. 
§ 8411b,  is  invalid  as  a statutory  bond,  but  valid  as  a common-law  obliga- 
tion. 

2.  Same— -Bond  to  City— Suing  in  City's  Name. 

A creditor  having  a benefleial  interest  in  such  a bond  may  maintain  an 
action  thereon  in  the  name  of  the  city  as  plaintiff,  without  the  consent  of 
the  city. 

8.  Same— Liability  of  Aldermen. 

An  action  cannot  be  maintained  by  a creditor  of  a contractor  against 
aldermen  of  a city  for  failure  of  the  city  to  take  a statutory  contractor’s 
bond,  with  the  people  of  Michigan  as  obligee,  when  the  city  took  a valid 
common-law  bond,  with  the  city  as  obligee,  and  the  creditor  has  not  asked 
or  been  refused  the  consent  of  the  city  to  maintain  an  action  on  the  bond 
In  its  name. 

In  Error  (o  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michiftan. 

This  is  an  action  on  tlie  case  against  the  plaintiffs  in  error,  who  were  aider- 
men  of  the  city  of  Menominee,  Mich.,  for  failure  of  the  city  counoil  of  Menomi- 
nee, Mich.,  to  require  a c*outractor  to  execute  a bond  as  required  by  Act 
No.  94,  Laws  Mich.  1883,  being  sections  8411a,  8411b,  and  8411c,  How.  Ann. 
St.  Mich.,  which  are  as  follows: 

“8411a.  The  people  of  the  state  of  Michigan  enact,  that  when  public  build- 
ings, or  other  public  works,  or  improvements  are  about  to  be  built,  repaired 
or  ornamented  under  contract,  at  the  expense  of  this  state,  or  of  any  county, 
city,  village,  township  or  school  district  thereof,  it  shall  be  the  duty  of  the 
board  of  officers  or  agents  contracting  on  behalf  of  the  state,  county,  city, 
village,  township  or  scliool  district,  to  require  sufficient  security  by  bond  for 
the  pa.vment  by  the  contractor  and  all  sub-contractors  for  all  labor  performed 
or  materials  furnished  in  the  erection,  repairing  or  ornamenting  of  such  build- 
ing. works  or  Improvements. 

“8411b.  Such  iMind  shall  be  executed  by  such  contractor  to  the  people  of 
the  state  of  Michigan,  in  such  amount  and  with  such  sureties  as  shall  be 
approved  by  the  board,  officer  or  agent  acting  on  behalf  of  the  state,  county, 
city,  village,  township  or  school  district  as  aforesaid,  and  conditioned  for  the 
payment  by  such  contractor,  or  any  sub  contractor,  as  the  same  may  become 
due  and  payable,  of  all  Indebtedness  which  may  accrue  to  any  person,  ffnii 
or  corporation  on  account  of  any  labor  performed  or  materials  furnished  in 
the  erection,  repairing  or  ornamenting  of  such  building  or  works.  Such  bond 
shall  Ix'  deposited  with  and  held  by  such  board,  officer  or  agent,  for  the  use 
of  ary  party  interested  therein. 

“8411c.  Such  ImjiuI  may  be  prosecuted,  and  recovery  had,  by  any  person, 
firm,  or  corporatiiui,  to  whom  any  money  shall  be  due  and  payable,  on  account 
of  having  performed  any  labor,  or  furnished  any  material.s  in  the  erection, 
repairing,  or  ornaimmting  of  such  building  or  works.  In  the  name  of  the  people 
of  this  state,  for  the  use  and  benefit  of  such  person,  firm  or  corporation:  pro- 
vld(‘d.  that  the  peojde  of  this  state  shall,  in  no  case  brought  under  the  provi- 
sions of  this  act.  he  liable  for  costs.” 

TIu‘re  was  evldt  noe  sliowing  that  the  city  council  of  Menominee  contracted 
with  one  John  Larson  for  the  construction  of  a public  sewer,  taking  from  him 
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a bond,  with  sureties,  in  the  penal  sum  of  f40,000,  payable  to  the  city  of  Me- 
nominee, and  conditioned  as  follows:  “Now.  the  condition  of  this  obligation 

Is  such  that  if  the  said  contract  shall  be  executed,  and  the  said  John  C.  Lar- 
son si'nll  promptly  and  faithfully  perform  his  said  contract,  and  shall  well 
and  truly  k<  ep  and  perform  all  the  terms  and  conditions  of  sahl  contract  on 
his  part  to  be  kept  and  performed,  and  shall  indemnify  and  save  harmless  the 
said  city  council  of  Menominee,  and  the  said  city  of  Menominee,  as  In  said 
contract  stipulated,  and  said  John  C.  Larson  and  all  his  subcontractors  .shall 
make  payment  for  all  labor  performed  and  material  furnished  In  carrying  on 
or  completion  of  the  Improvements  called  for  by  said  contract,  then  this  obli- 
gation shall  be  void;  otherwl.se  It  shall  remain  In  full  force  and  virtue.”  The 
charter  of  the  city  provides  for  the  election  of  a city  attorney,  and  constitutes 
him  the  legal  adviser  of  the  council,  and  gives  him  a seat  and  voice  In  the 
council,  and  makes  his  approval  of  all  contracts  with  the  city  and  all  bonds 
to  be  taken  “as  to  ff-rm  and  execution”  nei-essary  “l>efore  such  contract  shall 
take  effect.”  The  Ixuid  actually  taken  from  Larson  was  In  writing,  approved, 
“as  to  form  and  execution.”  before  the  contract  or  the  bond  executed  by  him 
was  approved  and  accepted  by  the  council.  No  other  bond  was  required  from 
said  Larson.  There  was  also  evidence  that  the  defendant  In  error  furnished 
material  and  supplies  to  said  Larson  to  the  extent  of  more  than  $U.OOO,  which 
have  not  been  paid  for,  and  which  were  furnished  for  the  work  which  he  con- 
tracted to  do,  and  that  he  Is  now  wludly  insolvent.  The  plaintiffs  in  error 
(who  were  defendants  below)  were  memliers  of  the  city  council  when  the  con- 
tract with  Larson  was  made,  and  present  and  assenting  to  the  acceptance  and 
approval  of  the  bond  taken  from  the  contractor.  There  was  a jur>'.  and  ver- 
dict in  favor  of  the  defendant  In  error  for  ^G, 070.51),  and  judgment  accordingly. 

B.  J.  Brown,  for  plaintiffs  in  error. 

E.  C.  Eastman  (F.  O.  Clark,  of  counsel),  for  defendant  in  error. 

Before  TAFT  and  LUHTON,  Circuit  Judges,  and  CLARK,  District 
Judge. 

After  making  the  foregoing  statement,  the  opinion  of  the  court  was 
delivered  by  LUKTOX,  Circuit  Judge. 

. Public  officers  having  ministerial  duties  to  perform,  in  which  pri- 
vate individuals  have  a direct  interest,  are  liable  to  such  individuals 
for  any  injury  sustained  bv  them  in  consequence  of  the  failure  to 
perform  such  duties.  Amy  v.  Supervisors,  11  Wall.  130-138;  Add. 
Torts  (1st  Eng.  Ed.)  458-463,  et  seq. ; Cooley,  Torts,  370;  Ferguson 
V.  Earl  of  Kinnoull,  9 Clark  & F.  250;  Ka^nsford  v.  Phelps,  43  Mich. 
342,  5 X.  W.  403 ; Teall  v.  Felton,  1 N.  Y.  537 : same  case,  in  error, 
12  How.  284-201;  Hathaway  v.  Hinton,  4(i  X.  C.  243.  The  Michi- 
gan act  of  188JJ,  heretofore  set  out,  made  it  the  duty  of  the  city  coun- 
cil to  take  a bond,  with  sureties,  conditioned  for  the  protection  of 
those  who  should  furnish  labor  or  materials  in  the  performance  of 
the  public  works  contracted  for  by  the  city.  The  total  neglect  of 
this  duty,  under  the  well-settled  rulings  of  the  supreme  court  of  Mich- 
igan, is  the  neglect  of  an  administrative  act  for  which  an  action  will 
lie  by  any  individual  of  the  class  for  whose  benefit  the  bond  is  re 
q^uirtd,  for  any  injury  sustained  by  him.  Owen  v.  Hill,  67  Mich.  43, 
34  X.  W.  640;  Plummer  v.  Kennedy,  72  Mich.  205,  40  X.  W.  433; 
Wells  V.  Board,  78  Mich.  260,  44  N.  W.  267.  But  if  the  act  to  be 
done  be  not  one  merely  ministerial,  but  one  which  partakes  of  the 
judicial  function  as  involving  the  exercise  of  judgment  and  discre- 
tion, the  officer  will  not  be  liable,  unless  actuated  by  malice,  even  if 
he  falls  into  error  from  which  an  individual  may  suffer.  Kendall  v. 
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Stokes,  3 How.  86,  98;  Ferpruson  v.  Earl  of  Kinnoiill,  9 Clark  & F. 
250;  (Cooley,  Torts,  879;  Add.  Torts  (1st  En{?.  Ed.)  457  et  seq. ; Rayns- 
ford  V.  Phelps,  43  Mieh.  342,  5 N.  W.  403;  Van  Denson  v.  Newcomer, 
40  Mich.  9(>;  Hofjgatt  v.  Ilijjley,  6 Hunqih.  236. 

The  fault  of  wliich  plaintiffs  in  error  Were  guilty  was  not  in  neg- 
lecting the  duty  imposed  by  this  statute  by  failing  altogether  to  re- 
quire a bond  for  the  protection  of  those  furnishing  the  contractor 
with  material,  but  in  taking  a bond  in  which  the  obligee  is  the  city 
of  Menominee,  instead  of  the  people  of  Michigan,  as  prescribed  by 
the  statute,  and  by  including  in  the  same  bond  a condition  for  the  ful- 
fillment of  the  contract  witlj  the  city  by  the  contractor.  The  ques- 
tion as  to  whether  an  error  in  respect  to  the  terms  of  the  bond  in 
the  matters  mentioned  is  a mistake  in  respect  to  a mere  ministerial 
duty,  for  which  these  officials  would  be  liable,  although  individuals 
may  suffer  from  the  mistake,  is  one  not  free  from  doubt.  It  would 
seem  that  a distinction  might  w(*ll  be  drawn  between  such  cases  as 
Owen  V.  Hill,  Plummer  v.  Kennedy,  and  Wells  v.  Hoard,  cited  above, 
and  that  presented  by  the  facts  shown  by  this  transcript.  But  has 
the  defendant  in  error  sustained  an  actionable  injury  by  the  mistake 
in  making  the  city  of  Menominee  the  obligee  in  the  bond,  or  by  in- 
cluding a condition  for  the  protection  of  the  city  against  a breach  of 
the  contract  between  the  citv  and  Larson?  That  the  statute  con- 
templated  a bond  payable  to  the  people  of  the  state  of  Michigan,  and 
conditioned  only  ba*  the  payment  of  labor  and  supply  claims  con- 
tracted by  the  contractor  or  subcontractors,  is  very  obvious.  But 

the  inclusion  in  a statutory  bond  of  conditions  not  authorized  bv  th  * 

• 

statute,  if  the  good  and  bad  conditions  be  severable,  will  not  invali- 
date the  bond.  U.  S.  v.  Bradley,  10  Pet.  343.  The  condition  for  the 
protection  of  the  city,  though  not  expressly  authoriztnl  by  any  stat- 
ute or  provision  of  the  charter,  is  not  ultra  vires,  and  constitutes-a 
valid  common-law  obligation,  though  voluntary.  U.  S.  v.  Tingey,  5 
Pet.  115;  U.  S.  v.  Bradley,  10  Pet.  343;  Super\isors  v.  Cotfenbury. 
1 Mich.  355;  Knapp  v.  Swaney,  56  Mich.  345,  23  N.  W.  162;  Board 
V.  Grant  (Mich.)  64  N.  W.  1050.  The  fact  that  the  bond  taken  was 
made  payable  to  a promisee  other  than  the  p(*ople  of  the  state  of 
Michigan,  as  required  by  the  statute,  invalidates  it  as  a statutory 
bond.  Supervisors  v.  Goffenbury,  1 Mich.  355;  Town  of  La  Grange 
V.  Chapman,  11  Mich.  499;  V.  S.  v.  Linn,  15  IVt.  290.  But  a bond 
which  is  vitiated  as  a statutory  bond,  because  running  to  a promisee 
whom  the  statute  does  not  authorize  to  become  the  obligee,  may  Ik* 
good  as  a common-law  bond,  if  the  conditions  of  the  bond  are  such 
as  are  authorized  by  law,  and  the  obligee  named  be*  not  inoomj^etent 
to  become  a party  to  such  an  obligation.  U.  S.  v.  Tingey,  5 Pet.  115; 
U.  S.  V.  Bradley,  10  Pet.  343;  S.  v.  Linn.  15  Pet.  290;  V.  S.  v. 
Hodson,  10  Wall.  395;  Bay  Co.  v.  Brock,  44  Mich.  45,  6 N.  W.  101; 
Board  v.  Grant  (Mich.)  64  N.  W.  10.50;  Governor  v.  Allen,  8 Humph. 
176;  Thompson  v.  Buckhannon,  2 J.  J.  Marsh.  416;  Montville  v. 
Haughton,  7 Conn.  543;  Vanhook  v.  Barnett.  15  N.  C.  268;  Sweet- 
ser  V.  Hay,  2 Gray,  49;  Claason  v.  Shaw,  5 Watts,  468;  Thomas  v. 
White,  12  Mass.  .369;  Horn  v.  Whittier,  6 N.  H.  88;  State  v.  Thomp^ 
son,  49  Mo.  188. 
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There  was  authority  of  law  for  requirinp  a bond  from  any  con* 
trai  tor  for  a public  work  conditioned  for  the  payment  by  the  con- 
tractor of  all  his  labor  and  material  debts  incurred  in  the  work.  Nei- 
ther was  the  city  of  Menominee  disipialitied  or  incompetent  to  be  a 
party  to  such  a contract,  as  a municipality  of  the  state  of  .Michigan. 
Knapp  V.  fciwaney,  5tl  Mich.  ;t45.  2.‘i  N.  \V.  102.  A bond  taken  under 
this  statute,  and  running  to  the  board  of  education  of  Detroit,  was 
held  to  be  a good  common-law  bond,  upon  which  an  action  would  lie 
in  the  name  of  the  board  for  the  use  of  individuals  furnishing  mate- 
rials to  a contractor  with  the  board.  Hoard  v.  Grant  (Mich.)  04  N. 
W.  1050.  The  powei^s  of  a municipal  coriM>ration  under  the  laws  of 
Michigan  are  much  wider  than  those  of  a board  of  education.  The 
city  had  the  power  to  contract  for  the  public  work  undertaken  by 
Larson,  and  the  power  to  take  from  him  a bond  conditioned  for  the 
payment  of  labor  and  material  claims.  The  duties  of  a mere  prom- 
isee in  such  a bond  are  purely  nominal,  and  only  for  the  purpose  of 
furnishing  some  one  who  might  be  a plaintiff.  The  bond  taken  is  in 
furtherance  of  the  statutory  purpose,  and  a h*gislative  policy;  and 
we  see  no  reason  why  the  substitution  of  the  city  as  obligee  should 
vitiate  the  bond  as  a coinmon-law'  obligation.  This  was  the  view 
entertaim^Ki  by  the  trial  judge,  who  instructed  the  jury  that  this  was 
“a  good  bond,  upon  which  the  city  could  maintain  an  action  against 
the  sureties. — for  the  nonpayment  of  this  very  debt  which  Larson  in- 
curred.” The  obligors  have  chosen  to  make  the  bond  payable  to  the 
city  as  trustee’ for  those  entitled  to  its  iHuielit,  and  we  think  it  is  not 
vitiated  as  a common-law  obligation  because  it  runs  to  the  city  of 
Menominee. 

That  the  bond  is  dual  in  i*espect  to  beneficiaries  and  conditions 
does  not  affect  its  validity,  the  conditions  being  divisible.  Even  a 
statutory  bond  is  not  invalidated  by  the  inclusion  of  conditions  not 
authorized  by  the  statute,  if  the  good  and  bad  conditions  are  sever- 
able. U.  V.  Bradley,  10  Bet.  5r»5;  Boaid  v.  Grant  (.Mich.)  64  N. 
W.  1050.  In  the  case  last  cited,  the  bond  w'as  one  substantially  like 
that  taken  by  the  city  of  .Menominee,  and  included  a condition 
against  the  breach  of  the  contractor’s  contract  with  the  board,  and 
another  for  the  payment  of  the  contractor's  debts  for  labor  and  ma- 
terials. The  conditions  w'ere  held  to  be  severable,  and  the  bond 
valid.  The  objection  that  the  city  as  obligee  might,  by  conduct  or 
consent,  release  or  discharge  the  sureties  on  this  bond  without  the* 
consent  of  those  interested,  is  unmaintainable.  So  far  as  the  bond 
is  for  the  protection  of  the  city,  it  may  deal  with  it  as  it  chooses; 
but,  so  far  as  it  is  for  the  benefit  of  third  T>er8on8,  it  is  a mere  trustee, 
and  could  do  nothing  w'liich  would  legally  discharge  the  bond  or  af- 
fect the  interests  of  the  beneficiaries.  Horn  v.  Whittier,  6 N.  H.  SS. 
t>4;  Mountstephen  v.  Brooke,  Chit.  1190.  We  have  a case,  then 
w here  the  city  has  taken  a valid  common-law  bond  running  to  itself, 
and  conditioned  that  the  principal  obligee  shall  pay  all  debts  incurred 
by  him  in  the  course  of  his  contract  w ith  the  city  for  labor  or  mate- 
rials. It  is  clear  that  the  city  could  authorize  the  use  of  its  name  as 
plaintiff  in  an  action  upon  this  bond  for  the  use  of  the  Monmouth  Min- 
ing & Manufacturing  Company,  as  a company  which  had  a debt 
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against  Larsou,  the  obligor  in  the  bond,  for  materials  furnislu'd  him 
for  carrying  out  his  contract  with  the  obligee  in  the  bond.  That 
this  creditor  could  not  sue  as  plaintiff  upon  that  bond  is  also  clear, 
for  no  one  can  sue  as  plaintiff  who  has  not  the  legal  interest,  unless 
permitted  to  do  so  by  statute.  La  Grange  v.  Chapman,  11  Mich.  499; 
•3  Enc.  PI.  & Prac.  639,  and  cases  cited. 

The  circuit  judge  instructed  the  jury  to  find  for  the  plaintiff  below, 
upon  the  ground  that  the  plaintiff  had  no  remedy  upon  this  bond. 
Upon  this  subject  he  said: 

“Now.  turning  to  the  bond  which  was  taken  in  this  case.  I am  entirely  sat* 
•isfled  that  while  it  is  a good  bond.— a good  couimon-law  bond  in  the  hands 
of  the  city  of  Menominee,— and  might  be  enforced  by  the  city,  yet  that  the 
piaintiflT  has  no  direct  interest  In  it:  not  l>elng  a common-law  bond  in  that 
particular,  he  could  not  maintain  an  action  upon  It;  the  action  must  be  brought 
in  the  name  of  the  person  to  whom  the  bond  runs;  and.  in  view  of  the  law 
which  prevails  in  this  state  that  an  action  at  law  may  not  be  brought  upon  a 
contract  which  Is  for  the  purpose  of  giving  a third  person,  other  than  those 
to  the  contract,  a benefit,  as  may  be  done  by  law  in  some  states,  notably  Now 
York,  and  some  others  which  have  adopted  the  same  doctrine,  yet,  having 
regard  to  that  rule  that  a third  person  for  whose  benefit  a contract  is  ma<le 
cannot  maintain  an  action  at  law  upon  it.  but  a suit  must  be  brought  in  the 
name  of  the  party  to  whom  the  stipulation  is  given.  I cannot  see  my  way 
clear  to  finding  any  remedy  to  this  plaintiff  in  the  bond  which  the  board  took.” 

Here,  in  our  judgment,  was  the  error  of  the  learned  judge.  It  is 
true  that  no  action  by  the  defendant  in  error  as  plaintiff  would  lie 
upon  this  bond;  but  that  would  also  be  the  case  if  the  bond  had 
run  to  the  people  of  the  state  of  Michigan.  The  difference  resulting 
from  the  mistake  in  drawing  the  bond  so  as  to  run  to  a promise<^  not 
authorized  by  the  statute  is,  that  if  the  bond  had  run  to  the  statu- 
tory obligee,  the  statute  itself  granted  authority  for  the  starting  of 
a suit  in  the  name  of  the  ijeople  of  the  state  of  Michigan  for  the  use 
and  benefit  of  any  one  intended  as  a beneficiary;  while  there  is  no 
statutory  authority  by  which  defendant  in  error  might  have  used  the 
name  of  the  substituted  obligee  as  plaintiff  for  its  use  and  benefit. 
That  no  one  can  use  the  name  of  another  as  plaintiff  without  his  con- 
sent given  in  fact  or. by  legal  intendment  is  clear.  Washington  v. 
Young,  10  Wheat.  404.  But  when  a public  municipality  charged 
with  the  duty  of  taking  and  holding  the  l^nd  required  by  this  statute 
takes  a bond  properly  conditioned,  but  running  to  itself,  it  does,  by 
legal  intendment,  consent  to  the  use  of  its  corporate  name  as  plain- 
tiff by  any  one  beneficially  interested  in  the  bond  thus  taken,  w'hen 
indemnified  against  costs.  No  express  authority  of  law  is  needed  to 
authorize  the  use  of  the  name  of  the  city  as  plaintiff  under  such  cir- 
cumstances. The  cases  of  Kiersted  v.  State,  1 Gill  & J.  231,  and  Ing 
V,  State,  8 Md.  287,  though  differing  in  facts,  are  in  point  as  to  the 
piinciple. 

But  upon  another  ground  the  same  result  must  be  reached.  If  the 
consent  in  fact  of  the  city  is  essential  to  the  bringing  of  a suit  upon 
the  bond  in  which  it  is  the  obligee,  we  think  it  devolved  upon  the 
plaintiff  to  show  that  consent  had  been  refused.  The  gravamen  of 
the  suit  is  that  the  plaintiff  below'  has  lost  its  debt  by  the  mistake 
made  in  taking  a bond  which  ran  to  the  city.  But  if  a bond  was 
taken  good  at  common  law,  upon  which  an  action  will  lie  in  the  name 
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of  the  obligee  therein  as  plaintiff  for  the  use  and  benefit  of  the  plain- 
tiff below,  then  it  was  its  duty  to  resort  to  that  bond;  and,  if  the 
consent  of  the  city  to  the  use  of  its  name  as  plaintiff  was  essential,  it 
should  aver  and  prove  that  consent  was  refused,  though  indemnity 
against  cost  was  tendered.  This,  it  must  be  remembered,  is  an  ac- 
tion for  damages;  and,  if  nothing  stood  in  the  way  of  a remedy  upon 
the  bond  which  was  taken  but  the  permission  of  the  obligee  to  the 
bringing  of  a suit  in  its  name  as  nominal  plaintiff,  it  should  have  re- 
quested such  permission.  It  was  the  plain  duty  of  plaintiff  to  have 
minimized  its  loss  as  far  as  it  reasonably  could.  For  this  eiTor  the 
judgment  must  be  reversed,  and  a new  trial  awarded. 


(»4  Fed.  119.) 

HOLM  et  al.  v.  ATLAS  NAT.  BANK. 

(Circuit  Court  of  Appeals,  Seven tb  Circuit.  January  6,  1898.) 


No.  425. 


1.  Bank’s  Notice  of  Infirmity  in  Note— Knowledge  of  Officer. 

The  facts  that  the  president  of  a corporation  for  which  a bank  discounted 
notes,  in  the  ordinary  and  usual  course  of  its  business,  was  vice  president 
of  the  bank,  and  that  the  secretory,  who  represented  the  corporation  in 
the  transaction,  was  also  a director  of  the  bank,  do  not  charge  the  bank 
with  notice  of  a secret  infirmity  in  one  of  such  notes,  where  neither  of  such 
officers  represented  the  bank  in  the  transaction. 

2.  Notes— BonaFide  Holder— Payment. 

A bank  returned  a note  at  maturity  to  a customer,  for  whom  it  bad  been 
discounted,  and  who  had  indorsed  it,  listing  it  with  paper  It  had  that  day 
paid  for  the  customer  at  the  clearing  house,  in  accordance  with  an  arrange- 
ment between  them.  It  also  made  entries  on  its  books  as  though  the 
note  had  been  paid.  The  customer,  however,  erased  the  note  from  the 
list,  and  returned  it  unpaid,  and  the  bank  entries  were  erased.  Ueld,  that 
such  transaction  did  not  constitute  a payment  with  bank,  so  as  to  revest 
the  title  to  the  note  in  the  indorser,  or  deprive  the  bank  of  its  previous 
character  of  bona  fide  holder. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

The  Atlas  National  Bank,  the  defendant  in  error,  brought  suit  in  the  court 
below  to  recover  of  the  plaintiffs  in  error  the  amount  of  a promissory  note 
dated  February  18,  1893,  for  $4,000,  payable  to  the  order  of  the  John  V.  Far- 
well  Ck)mpany,  six  months  after  date,  at  the  Bank  of  Eau  Olaire,  in  the  city 
of  Eau  Claire,  Wls.,  executed  by  them  under  their  co-partnership  name  of  Nels 
Holm  & Go.,  and  signed  also  by  the  firm  of  Holm  & Thompson.  The  defenses 
alleged  and  which  were  the  subject  of  contention  were  (1)  illegality  of  the 
consideration  of  the  note;  (2)  that  the  Atlas  National  Bank  was  not  a bona 
fide  purchaser  for  value;  (3)  that  the  note  before  suit  had  been  paid  to  the 
Atlas  National  Bank  by  the  John  V.  Farwell  Company.  At  a former  trial  of 
the  case  a Judgment  was  rendered  for  the  defendants  below,  which  was  re- 
Tersed.  Bank  v.  Holm,  34  tJ.  S.  App.  472,  19  C.  C.  A.  94,  and  71  Fed.  489. 
At  the  last  trial,  upon  the  close  of  the  evidence,  the  court  directed  a verdict 
In  favor  of  the  Atlas  National  Bank;  and,  to  review  the  Judgment  rendered 
on  the  verdict,  this  writ  of  error  is  sued  out. 

James  Wickham  and  R.  M.  Bashford,  for  plaintiffs  in  en'or. 

H.  M.  Lewis,  for  defendant  in  error. 
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Before  WOODS,  JENKINS,  and  SHOW  ALTER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

We  held  when  this  case  was  previously  l>efore  us  that  the  note  in  suit 
was  invalid,  except  in  the  hands  of  an  innocent  purchaser.  It  was  there- 
fore incumbent  upon  the  Atlas  National  Bank  to  establish  that  it  w'as  a 
bona  tide  holder  of  the  note  for  value,  before  maturity.  We  are  of 
opinion  that  this  is  shown  beyond  peradventure.  The  note  was  one 
of  40  or  50  pieces  of  commercial  paper,  amounting  in  the  aggregate 
to  over  150,000,  which  were  discounted  by  the  bank  for  the  John  V. 
Farwell  Company,  on  April  7,  1895,  in  the  usual  .course  of  its  busi- 
ness. and  without  notice  of  its  illegality.  The  amount  of  the  dis- 
count was  passed  to  the  credit  of  the  John  V.  Farw’ell  Companv  in 
account,  and  was  checked  out  within  three  or  four  days  thereafter. 
The  transactions  between  the  bank  and  the  John  V.  Farwell  Com- 
pany were  large,  amounting  to  several  hundred  thousand  dollars  per 
annum,  and  at  times  running  up  to  a million  dollars  a year.  The 
(‘vidence  wholly  failed  to  impeach  the  good  faith  of  the  bank  with  re- 
gard to  the  purchase  of  the  papc*r,  or  to  suggest  notice  of  any  infirm- 
ity in  its  origin.  There  was  nothing  to  cast  a shadow  on  the  trans- 
action or  to  put  the  bank  on  inquiry.  The  fact  that  John  V.  Farwell. 
the  president  of  the  John  V.  Farwell  Company,  was  also  ^ice  presi- 
dent of  the  bank,  and  a stockholder  therein,  and  that  J.  T.  Chumasero. 
the  secretary  of  the  John  V.  Farwell  Company,  was  a director  and 
stockholder  of  the  bank,  and  that  others  not  named  were  holders  of 
stock  in  both  corporations,  does  not  militate  against  the  bona  fide 
charactei’  of  the  holding  of  this  paper  by  the  bank.  In  the  discount- 
ing of  this  paper,  the  bank  was  represented  by  its  president,  C.  D. 
Grannis,  and  the  John  V.  Farwell  Company  by  its  secretary,  J.  T. 
Chumasero.  Assuming  that  the  latter  was  chargeable  with  notice 
of  the  infirmity  in  the  consideration  of  this  note,  neither  because 
Chumasero  was  a stockholder  and  a director  of  the  bank,  nor  be- 
cause the  president  of  the  John  V.  Farwell  Company  was  also  a 
stockholder  and  the  vice  president  of  the  bank,  was  the  Atlas  National 
Bank  so  chargeable,  neither  acting  for  the  bank.  In  the  discount- 
ing of  this  paper  the  officers  of  the  John  V.  Farwell  Company  stood 
as  strangers  to  the  bank.  The  interest  of  the  company  was  opposed 
to  the  interest  of  the  bank,  and  the  presumption  is  that  the  officers 
of  the  John  V.  Farwell  Company  would  not  communicate  to,  but  would 
conceal  from  the  bank  any  knowledge  they  might  have  of  the  secret 
infirmity  in  the  consideration  of  this  note.  “Where  an  officer  of  a 
coi’poration  is  thus  dealing  with  them  in  his  own  interest  opposed  to 
theirs,  he  must  not  be  held  to  represent  them  in  the  transaction,  so 
as  to  charge  them  with  the  knowledge  he  may  possess  but  which  is 
not  communicated  to  them,  and  which  they  do  not  otherwise  possess, 
of  facts  derogatory  to  the  title  he  conveys.”  Barnes  v.  Gas  Light 
Co.,  27  N.  J.  Eq.  53;  Bank  v.  Christopher,  40  N.  J.  Law.  455. 

B(*ing,  then,  bona  fide  holders  of  this  note  for  value,  before  ma- 
turity. we  proceed  to  inquire  whether  the  bank,  by  its  subsequent 
conduct,  forfeited  its  right  as  such  holder,  and  whether  the  note 
can  be  deemed  to  have  been  paid  by  the  John  V.  Farwell  Company. 
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The  bank  was  aecustomed  to  clear  for  the  John  V.  Farwell  Company 
at  the  Chicafco  clearing  house,  and.  on  the  evening  of  each  day, 
made  up  ji  list  of  the  paper  which  it  had  paid  for  the  John  V.  Farwell 
('ompany,  sent  the  list  with  the  pa])er  rej)rt*sented  therein  to  and 
received  from  the  latter  company  a check  for  the  amount.  Nearly 
all  the  commercial  pai)er  discountcni  by  the  bank  for  the  John  V. 
Farwell  Company  was  made  payable  at  the  office  of  the  latter  com- 
pany*, and  the  makers  of  such  paper,  being  largely  merchants  resid- 
ing without  the  city  of  Chicago,  remitted  directly  to  that  compiny; 
and  the  bank  was  accustomed  to  send  the  notes  discounted  for  the 
Fai*well  Company  to  its  office  a day  or  two  befoi*e  maturity,  when, 
if  the  makers  had  remitted  or  otherwise  arranged  for  the  pa]K*r, 
the  Farwell  Company  would  check  for  the  amount.  The  note  in 
question,  with  two  other  notes  of  the  same  parties  made  at  the 
same  time,  were  payable  at  the  Bank  of  Eau  Claire,  in  Wisconsin. 
The  other  notes,  which  matured  May  21,  180J,  had  also  lK*en  dis- 
counted by  the  bank  for  the  John  V.  Farwell  Company  lM*fore  tlu* 
discounting  of  the  note  in  suit,  and  were  forwmrded  by  the  bank 
to  Eau  Claire  for  collection,  one  of  them  being  juiid,  and  the  other 
protested.  When  the  note  in  suit  was  about  maturing,  the  note 
t(*ller  of  the  bank,  rememb(*ring  that  the  other  note  had  been  sent  to 
Eau  Claire,  and  protested  for  nonjuiyment,  and  had  In^en  subse- 
quently j)aid  by  the  applicati<m  of  the  dividends  from  the  assigned 
estate  of  Holm  and  Thompson.  s<mt  the  note  in  suit  to  the  John  V.  Far- 
well  Company  with,  and  marked  u|K)n,  the  clearing  statement  of 
August  17th.  The  note  teller  stamped  the  note  with  the  clearing 
house  conditional  stamp,  and  nmde  his  debit  and  credit  entries  with 
res|)ect  to  it  on  his  l)ook,  as  though  it  would  be  or  had  been  paid  by 
the  John  V.  Farw’ell  ConqMiny.  He  credited  bills  receivable  for  the 
note,  and  charged  the  clearing  house  work  for  the  amount.  The 
John  V.  Farw'ell  Company  struck  out  from  the  clearing-house  state- 
ment the  amount  of  this  note,  and  returned  a cheek  for  the  balance*, 
also  returning  this  note.  On  the  next  moming  the  teller  of  the 
bank  canceled  the  ch*aring  house  conditional  stamp  by  running  his 
pen  through  it,  and  erased  the  entries  upon  the  books  w'hich  had  been 
made  the  previous  day,  except  that  the  entry  on  the  bills  receivable 
account  was  left  intact,  and  the  note  re-entered  in  that  account  as  of 
August  18th.  This  transaciion,  how<*ver.  not  being  sanctioned  by 
the  John  V.  Farwell  Company,  cannot  operate  as  payment,  or  avail 
to  revest  the  title  to  the  note  in  the  latter  company.  The  entries 
were  canceled.  Payment  was  not  made,  and  the  title  to  the  note 
remain(Ml  in  the  bank.  If  it  may  be  said  that  the  bank  desired  the 
present  pannent  of  the  note  by  the  indorser,  it  acceded  to  forego  its 
desire.  The  bank  had  the  legal  right  to  pursue  the  maker  without 
present  resort  to  the  indorser,  and  it  could  lawfully  assent  to  the 
indorser's  desire  that  the  mak<*r  should  first  be  pursued.  It  is,  how- 
ever, said  that  this  w’as  done  by  arrangement  betw  een  the  bank  and 
the  John  V.  Farwell  Company,  so  that  the  bank  should  continue  to 
be  the  holder  of  the  note,  and  be  able,  as  a bona  fide  holder  for  value, 
before  maturity,  to  collect  the  amount  of  it.  .\ssuming  the  truth 
of  this  contention,  it  is  still  true  that  the  bank  was  the  bona  fide 
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holder  of  this  note  for  value,  before  maturity,  and  that  it  had  not 
been  paid  the  amount.  If  the  bank  could  properly  have  insisted  that 
the  indorser,  the  John  V.  Farwell  Com})aiiy,  should  pay  it  the  amount, 
and  could  have  retained  sufficient  of  the  moneys  of  the  John  V.  Far- 
well  Company  then  on  deposit  in  the  bank  for  the  pajTiient  of  this 
note,  it  was  not  obliged  so  to  do,  and  owed  no  duty  to  the  plaintiff 
in  error  so  to  do.  It  had  the  legal  right,  however  the  transaction 
may  be  regarded  upon  moral  grounds,  to  hold  this  note,  and  pursue 
the  makers,  instead  of  the  indorser;  and,  if  thereby  the  John  V. 
Farwell  Company  is  enabled  to  obtain  an  unfair  advantage  over 
the  makers  of  the  note,  it  is  still  no  defense  to  the  note  by  the  makers 
as  against  the  bank,  the  bona  tide  holder  for  value,  before  maturity. 
Bank  v.  La  Follette,  72  Fed.  145.  The  judgment  is  affirmed. 


(84  Fed.  122.) 

OMAHA  NAT.  BANK  v.  MUTUAL  BEN.  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals.  Third  Circuit.  November  10,  1897.) 

No.  3o. 

1.  Life  Insurance— Construction  of  Poi.ict. 

Under  a life  Insurance  policy  contaiuiuj;:  nonforfeiture  provisions  declar- 
ing that,  ui>on  default  after  payment  of  two  annual  premiums,  the  net  re- 
serve, “less  any  indebtedness  to  the  company  on  this  policy,”  would  be 
applied  to  the  purchase  of  nouparticipating  term  Insurance,  a payment  of 
• a premium  part  in  cash  and  part  by  a loan  from  the  company,  evidenced 
by  a certificate  signed  by  insured,  reciting  that  the  company  has  loaned 
the  amount  on  the  policy,  constitutes  an  indebtedness  due  the  company, 
within  the  meaning  of  such  provisions. 

a.  SA.ME—TF.NnER— Extension  of  Term  Insurance. 

When,  under  the  nonforfeiture  terms  of  a defaulted  life  Insurance  policy, 
the  net  reserve,  less  indebtedness  to  the  company,  has  been  applie<l  to  the 
payment  of  term  insurance,  the  insured  cannot,  two  years  after  such  de- 
fault. and  within  a few  days  before  the  time  of  the  expiration  of  the  term 
Insurance,  extend  the  same  by  tendering  the  amount  of  such  Indebtedness, 
81  Fed.  iKJo,  affirmed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Xew  Jersey. 

This  was  an  action  by  the  Omaha  National  Bank  against  the  Mu- 
tual Benefit  Life  Insurance  Company  to  recover  upon  two  policies 
insuring  the  life  of  Frank  C.  Johnson.  The  defendant  had  judg- 
ment (81  Fed.  935),  and  the  plaintiff  brings  error. 

Artemas  H.  Holmes  and  Edward  Q,  Keasbey,  for  plaintiff  ii^  error. 
J.  O.  H.  Pitney  and  R.  V.  Lindabury,  for  defendant  in  error. 

Before  DALLAS,  Circuit  Judge,  and  BUTLER,  District  Judge. 

Dallas,  circuit  Judge.  This  was  an  action  upon  two  life  in- 
surance jiolicies,  which,  except  as  to  their  distinguishing  numbers, 
ai-e  precisely  alike.  They  respectively  bear  date  as  of  January  15, 
1891,  and  by  each  of  th»*m,  in  consideration  of  the  payment  of  a cer- 
tain annual  premium  on  each  November  11th  during  the  continu- 
ance of  the  polii  y,  the  defendant  insured  the  life  of  Frank  C.  John- 
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son,  the  amount  insured  being  payable  at  his  death.  They  also  pro- 
vided that,  in  case  the  premiums  were  not  paid  when  due,  the  poli- 
cies should  cease  and  determine,  subject  to  the  company’s  nonfor- 
feiture provisions,  which,  with  the  accompanying  table,  is  indorsed 
on  the  policies,  as  follows: 

“The  Mutual  Benefit  Life  Insurnncc  Company,  Newark,  N.  J. 

“Nonforfeiture  Provisions. 

“When,  after  two  full  annual  premiums  shall  have  been  paid  on  this  policy, 
It  shall  cease  or  become  void  solely  by  the  nonpayment  of  any  premium  when 
due,  its  entire  net  reserve  by  the  American  Experience  Mortality  and  Interest 
at  four  per  cent,  yearly,  less  any  Indebtedness  to  the  company  on  this  policy, 
shall  be  applied  by  the  company  as  a single  premium  at  the  company’s  rates 
published  and  In  force  at  this  date,  either,  first,  to  the  purchase  of  nonpar- 
ticipating term  insurance  for  the  full  amount  insured  by  this  policy,  or,  sec- 
ond, upon  the  written  application  by  the  owner  of  this  policy,  and  the  surren- 
der thereof  to  the  company  at  Newark,  within  three  months  from  such  non- 
payment of  premium,  to  the  purchase  of  a nonparticipating  paid-up  policy, 
payable  at  the  time  this  policy  would  be  payable  if  continued  in  force.  Both 
kinds  of  Insurance  aforesaid  will  be  subject  to  tiie  same  conditions,  except  as 
to  payment  of  premitims,  as  those  of  this  policy.  No  part,  however,  of  such 
term  insurance,  shall  h<*  duo  or  payable  unless  satisfactory  proofs  of  death 
be  furnished  to  the  company  within  one  year  after  death;  and  if  death  shall 
occur  within  three  years  after  such  nonpayment  of  premium,  and  during  such 
term  of  insurance,  there  shall  be  deducted  from  the  amount  payable  the  sum 
of  all  the  premiums  that  would  have  become  due  on  this  policy  if  it  bad  con- 
tinued in  force. 

“The  following  table  shows  the  amount  that  the  company  agrees  to  loan 
(being  one-half  of  the  reserve)  upon  a satisfactory  assignment  of  the  policy 
as  collateral  security;  also,  the  additional  time  for  which  the  insurance  will 
be  continued  in  full  force  after  lapse  by  the  nonpayment  of  premium,  or  the 
value  of  the  policy  in  paid-up  insurance  upon  surrender  within  three  months 
from  date  of  lapse.  The  figures  given  are  ba.sed  upon  the  assumption  that 
the  premiums  (less  current  dividends)  have  been  fully  paid  in  cash.  If  there 
be  any  indebtedness  upon  the  policy,  the  values  as  stated  in  the  table  would 
have  to  be  reduced  proportionately  upon  the  principles  stated  in  the  policy. 
The  indebtedness,  if  any,  may  be  paid  off  In  cash.  In  which  case  the  figures 
in  the  table  will  apply. 


Number  of  IN  CASE  OF  LAPSE  OF  POLICY. 

Years  Pro-  Kxteuded  insurance. 


mium  Paid. 

Company  will  Loan. 

Years, 

Days. 

Paid-Up  Policy. 

2 

$ 170 

2 

193 

$ 690 

3 

250 

3 

258 

1,030 

4 

;^40 

4 

2S7 

1,360 

5 

440 

5 

274 

1,090 

C 

5.30 

6 

217 

2,010 

7 

630 

7 

121 

2,320 

8 

720 

7 

340 

2,630 

9 

830 

8 

160 

2,930 

10 

930 

8 

310 

3,230 

11 

1,030 

9 

62 

3,510 

12 

1.140 

9 

1.52 

3,790 

13 

1,240 

9 

210 

4,000 

14 

1.350 

9 

2.58 

4,320 

15 

1.460 

9 

279 

4,5.S0 

20 

2,000 

9 

KVO 

6,720 

25 

2,540 

8 

191 

6,0.50 

30 

3.040 

7 

110 

7„390 

:i5 

.3..5W) 

5 

320 

7.180 

40 

:L930 

4 

92 

8,480 

“Cash  loans  not  made  for  less  than  fifty  dollars. 

“B.  J.  Miller,  Mathematician." 
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The  fli*st  three  annual  premiums  were  duly  settled,  but  there  was 
a failure  to  pay  or  settle  the  fourth  premium  when  it  became  due, 
namely,  on  November  11,  1893.  Consequently,  the  ripht  of  the 
plaintiff  to  recover  turned  upon  the  construction  and  effect  to  ls» 
given,  under  the  admitted  facts  of  the  case,  to  the  nonforfeiture 
provisions,  in  connection  with  a certain  certificate  of  loan  here- 
after to  be  particularly  mentioned;  and  the  question  was  and  is 
whether  the  insured  was  entitled  to  tenn  insurance  for  a period  con- 
tinuing beyond  the  date  of  his  death,  or  only  for  a shorter  period, 
which  expired  while  he  was  still  living,  namely,  upon  Febniary  23, 
1896.  The  plaintiff  contended  in  the  court  below,  and  in  this  court, 
that  the  term  insurance  should  be  held  to  have  continued  until  after 
the  death  of  the  insured — First,  because  there  was  no  “indebted- 
ness to  the  company  on  this  policy,’’  within  the  meaning  of  the  con- 
tract and  of  the  word  “indebtedness”  as  used  in  the  nonforfeiture 
provisions;  and,  second,  because,  even  if  thei*e  was  such  indebted- 
ness, a tender  which  was  admit tedlv  made  on  Febniarv  18,  1896. 
was  a timely,  and  therefore  sufficient,  tender  of  that  indebtedness. 
By  considering  these  two  projwsitions,  the  case  may  be  disposed  of. 

1.  The  learned  argument  which  has  been  addressed  to  us  respect- 
ing the  definition  (common  and  technical)  of  the  word  “indc*bted- 
ness”  does  not  go  to  the  root  of  the  matter.  In  our  opinion,  it  in- 
vokes a too  narrow’  and  constrained  view’  of  the  subject.  No  defi- 
nition of  the  word  “indebtedness,”  however  authoritative  and  accu- 
rate, could  be  accorded  controlling  force.  The  question  is  as  to  the 
actual  meaning  and  intent  of  the  parties,  and  this  is  not  to  be  as- 
certained by  defining  a single  word  with  scholastic  precision.  The 
nonforfeiture  jirovisions  unquestionably  became  operative  upon  the 
failure  to  pay  the  premium  which  fell  due  on  November  11,  1893. 
The  insured  was  then  entitled  to  “nonparticipating  term  insurance*': 
and  aside  from  the  second  i)roposition,  j)resently  to  be  discusseti, 
the  qu(*stion  upon  which  the  existence  of  such  insurance  at  the  time 
of  the  death  of  the  insured  depends,  is  as  to  whether  there  was, 
when  the  term  insurance  l>egan,  any  indebtedness  to  the  company  by 
which  the  duration  of  that  insurance  was  limitiMl  or  ciirtaileil.  The 
table  which  follow’s  the  nonforfeiture  provisions,  and  which  may  be 
treated  as  forming  part  of  them,  shows  the  time  for  which  the  term 
insurance  would  have  continued  if  there  had  been  no  indebtedness 
upon  (he  policy;  but  it  was  expressly  provided  that,  if  there  should 
be  such  indebttMlness,  the  table  would  have  to  be  modifiiHl.  unless 
payment  of  that  indebtedness  should  be  made  in  cash,  in  w hich  case 
(he  liguri*s  in  the  table  would  aj>ply.  Johnson,  as  has  been  men- 
tioned, settled  tliNM*  annual  pn*miums  uiwii  each  policy.  This  was 
done  according  to  the  company's  30  per  cent,  premium  loan  plan, 
namely,  by  paying  at  the  outs(*t  70  per  cent,  of  the  premiums  in  cash, 
and  by  signing  certifi<  at(‘s  of  loan  for  the  balance,  which,  in  each 
4’ase,  except  as  to  the  recited  policy  number,  were  as  follows: 
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“Certificate  of  Loan. 

“Newark,  N.  J.,  Jan.  15th,  1891. 

“Premium  Payable  Nov.  11th. 

“Certificate  of  Loan  on  Policy  No.  HO, 0.19. 

“This  certifies  that  the  Mutual  Benefit  Life  Insurance  Company  has  loaned 
on  policy  No.  105,039  one  hundred  and  seven  «2/ioo  dollars,  being  thirty  per 
cent,  on  the  first  annual  premium,  which,  with  any  additional  loan,  shall  be  a 
lieu  on  the  policy  until  paid;  legal  Interest  on  the  same  to  be  paid  annually 
out  of  the  dividend.  If  any,  otherwise  to  be  paid  In  cash;  the  amount  of  the 
existing  loan  to  lx*  indorsed  herein,  and  also  stated  on  the  renewal  receipt. 

“Frank  C.  Johnson.” 

Aow,  the  precise  inquiry  is:  Did  the  loan  thus  certified  consti- 

tute such  an  indebtedness  u{>on  the  policy  as  was  contemplated  by 
the  nonforfeiture  provisions?  If  it  did.  then,  in  the  absence  of  any 
pa^iinmt  or  sufficient  tender  thereof,  the  problem  now  under  exam- 
inution  must  be  solved  in  faVor  of  the  defendant  in  error.  We  do 
not  attach  importance  to  the  fact  that  the  obligation  certified  was 
made  a lien  on  the  policy,  and  that,  except  by  enforcement  of  that 
lien,  no  provision  was  made,  or  time  fix^,  for  its  payment.  The 
material  question  is:  What  did  the  parties  mean?  It  cannot  rea- 

sonably be  supposed  that  they  intended  the  word  “indebtedness”  to 
have  any  special  or  technical  significance,  and  that,  in  common  and 
ordinary  apprehension,  a “loan,”  no  matter  when  or  how  payjible,  is 
understood  to  be  an  indebttniness,  is  indubitable.  That,  too,  in  each 
of  these  instanct‘s,  the  Imin  wns  “on  the  policy,”  is,  under  the  ex- 
press terms  of  the  certificate,  unquestionable.  It  is  entitled  “<’er- 
tificate  of  Loan  on  Policy,”  and  certifies  that  the  company  “has 
loaned  on  policy,”  etc.  We  cannot  believe  that  this  correspond- 
ence of  the  terms  of  the  certificate  with  those  of  the  nonforfeiture 
provisions  was  accidental,  but  are  convinc«Hl  that  the  “loan"  for 
which  the  former  was  given  was  intended  to  be  inclusive  of  the  “in- 
debtedness” to  which  the  latter  refemxl. 

The  decision  of  the  supreme  court  in  Insurance  Co.  v.  Dutcher.  95 
U.  S.  *209,  has  been  earnestly  iirr^stMi  upon  our  attention  by  the 
learned  counsel  for  the  plaintiff  in  error,  but  it  cannot  be  regarded 
as  ruling  the  present  ca.se.  Although  the  facts  which  were  there 
involved  bear  some  resemblance  to  tlu>se  with  which  we  are  called 
upon  to  deal,  they  are  really  essentially  different.  The  judgment  in 
the  Dutcher  Case  was  baseel.  not  only  upon  the  provisions  of  the 
particular  i>olicy,  but  also  upon  a certain  collateral  agreeimuit 
which  had  been  made  by  the  parties  at  the  time  of  the  delivery  of  the 
policy;  and  the  construction  w'hich  the  court  placed  upon  the  en- 
tire transaction  accorded  with  a long-continued  practice  of  the  com- 
pany, to  which,  as  showing  the  insurer’s  interpretation  of  its  own 
t‘ontract.  much  w'eight  was  given.  In  this  case  we  have  neither  a 
collateral  agreement  to  consider,  nor  any  course  of  business  under 
like  policies  to  aid  us  in  the  constniction  of  those  directly  in  ques- 
tion. There  is  hen*  nothing  to  be  done  but  to  drtennine.  from  the  lan- 
guage of  the  nonforfeiture  provisions  and  of  the  certificates,  the  true 
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meaning  of  the  former;  and,  in  the  decision  to  which  we  have  re- 
ferred, we  find  nothing  which  conflicts  with  our  understanding  of 
them.  In  that  case,  aside  from  the  construction  which  had  been  put 
upon  its  policies  by  the  company,  the  question  was  as  to  w’hether 
certain  premiums  should  be  regarded  as  having  been  jwiid  “in  cash”; 
and  it  was  held  that  they  should  be,  notwithstanding  the  fact  that  the 
payments  were  in  part  made  (as  the  court  view^  the  matter)  by 
means  supplied  by  a “permanent  loan”  of  the  company  to  the  in- 
sured. It  was  not  held  that  this  loan  was  not  itself  an  indebted- 
ness. Indeed,  it  appears  to  have  been  assumed  that  It  was;  but 
that  question — the  vital  one  here — was  not  there  presented,  and  this 
difference  it  is  which  plainly  distinguishes  that  case  from  this.  In 
that  one  the  undertaking  of  the  company  w’as  to  issue  a “paid-up 
policy  for  as  many  tenths  of  the  amount  originally  assured  as  there 
had  been  annual  premiums  paid  in  cash”;  and  tlie  only  question  be- 
ing, as  we  have  said,  whether  certain  of  the  premiums  had  been  so 
paid,  the  court  held  that  they  had  been,  and,  therefore,  that  the  paid- 
up  policy  there  claimed  was  demandable.  Had  the  existence  of  the 
asserted  right  to  such  a policy  depended  upon  the  absence  of  any 
indebtedness  on  the  original  policy,  and  had  such  indebtedness  ap- 
peared as  in  this  case,  there  is  no  reason  to  doubt  that  the  juag- 
ment  would  have  been  different. 

2.  Pavment  of  the  indebtedness  to  which  reference  has  been  made 
was  tendered  on  February  18,  1896;  and  this  tender,  if  made  in 
due  time,  would  have  been  effectual  to  extend  the  period  of  term  in- 
surance beyond  the  time  of  the  death  of  the  insured.  But  we  are 
clearly  of  opinion  that  it  was  too  long  postponed.  The  default  in 
settlement  of  premium  under  the  original  policy  occurred  on  Novem- 
ber 11,  1893;  and  the  tender  w'as  not  made  until  more  than  two 
years  thereafter,  and  until  within  a few  days  before  the  expiration 
of  the  time  to  which,  irrespective  of  the  tender,  the  term  extended. 
The  nonforfeiture  provisions  conceded,  it  is  true,  that  a right  to  the 
longer  term  might  be  acquired  by  payment  of  the  indebtedness;  but 
it  would,  we  think,  be  most  unreasonable  to  hold  that  the  insured 
was,  under  this  provision,  entitled,  without  paying  his  indebtedness, 
to  insurance  for  the  shorter  term,  and  then,  when  that  term  was 
about  to  expire,  to  tender  his  debt,  and  thereupon  insist  upon  an  ex- 
tension of  the  subsisting  contract.  In  view  of  the  circumstances  of 
the  case,  it  is  not  necessary  to  detennine  whether  the  tender  should 
have  been  made  promptly  upon  default  under  the  original  policy,  or 
w'hether  it  might  have  been  made  during  the  period  of  three  months 
allowed  to  the  insured  for  making  written  application  for  a paid- 
*up  policy,  if  desired.  In  either  view  of  the  subject,  the  tender  w’hich 
was  in  fact  made  was  too  long  delayed  to  be  of  any  avail.  The  judg- 
ment is  aflirmed. 
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(84  Fed.  131.) 

MISSOURI  SAVINGS  & LOAN  CO.  v.  RICE  et  al. 

(Circuit  Court  of  Appeals.  Eighth  Circuit.  December  13,  1807.) 

No.  907. 

1.  Election  of  Remedies— Breach  of  Contract— Fraud. 

IVliere  a defendant  has  broken  his  contract  and  committed  a fraud  in  the 
same  transaction,  the  plaintiff  has  the  choic-e  of  an  action  on  the  contract 
or  an  action  in  tort  for  the  fraud. 

2.  Limitations. 

The  statute  of  limitations,  contained  in  Gen.  St.  Kan.  1KS9,  par.  4093, 
which  bars  an  action  for  relief  on  the  ground  of  fraud  in  such  a transaction, 
does  not  limit  the  action  for  the  breach  of  the  contract. 

8.  Same— Action  for  Fraud. 

The  action  for  fraud  which  is  barred  by  this  statute  must  be  one  whose 
basis  is  a fraud  without  which  the  action  could  not  be  maintained. 

4.  Action— Whether  on  Contract  on  for  Tort— Construction  of  Pleadings 
— Limitations. 

A petition  by  a building  association  alleged  that  on  their  application  it 
granted  to  the  defendants,  who  were  stockholders  residing  in  a certain 
town,  a charter  constituting  them  a local  board  of  directors,  by  accepting 
which  they  promised  and  agreed  to  comply  wdh  Its  terms,  requiring  them 
In  all  practical  ways  to  protect  the  interests  of  the  association,  and  to 
recommend  as  borrowers  only  responsible  persons,  and  truly  appraise  the 
value  of  real  estate  offered  as  security;  that,  in  violation  of  such  agree- 
ment. defendants  recommended  certain  persons  as  borrowers  who  were 
wholly  insolvent,  and  appraised  their  property  at  many  times  its  value, 
in  consequence  of  which  the  plaintiff  suffered  loss  upon  the  loans  made 
on  their  recommendation  and  appraisal.  The  petition  prayed  recovery  of 
the  amount  of  such  losses  as  damages  for  breach  of  said  contract.  //oW, 
that  the  action  w^as  not  one  “for  relief  on  the  ground  of  fraud,”  within  Gen, 
St.  Kan.  1889,  par.  4005.  fixing  the  period  of  limitation  for  such  actions, 
though  the  facts  alleged  might  constitute  fraud  as  well  ns  a breach  of  con- 
tract; the  plaintiff  having  the  right  of  election  to  sue  on  the  contract  or  in 
tort. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

W.  C.  Perry  and  John  II.  Crain,  for  plaintiff  in  error. 

J.  D.  Mct’Ieverty,  for  defendants  iii  error. 

Hefore  BREWER,  Circuit  Justice,  SANBORN,  (’ircuit  Judge,  and 
RINEK,  District  Judge. 

S.flNBORN,  Circuit  Judge.  On  tJiine  13,  1895,  the  Missouri  Sav- 
ings & Loan  Oompanv.  the  plaintiff  in  error,  commenced  an  action 
in  the  court  below  against  Oscar  Rice.  B.  Hudson,  A.  Graff,  and  A. 
M.  Keene,  the  defendants  in  error.  The  case  was  heard  and  de- 
cideni  upon  a demurrer  to  an  amendcnl  petition  or  declaration,  which 
states  as  its  only  ground  that  the  i>etition  does  not  state  facts  suf- 
ficient to  constitute  a cause  of  action.  The  circuit  court  sustained 
tlie  demurrer,  and  dismissed  the  action.  This  writ  of  error  chal- 
lenges that  decision. 

There  is  nothing  in  tin*  record  to  infoi*m  us  upon  what  ground  the 
court  helow  liased  its  ai  tion,  but  counsel  for  the  defendants  in  error 
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cites  iKiragrapb  400."),  Gen.  St.  Kivn.  ISSO,  which  provides  that  ac* 
tioDS  for  ‘‘relief  on  the  j^round  of  fraud’*  can  only  be  brought  within 
two  years  after  the  cause  of  action  accrued;  and  while  he  admits 
that,  if  this  is  an  action  on  contract,  it  was  brought  in  time,  he 
argues  that  the  petition  shows  that  this  action  was  for  relief  on  the 
ground  of  fraud,  and  that  the  causes  of  action  which  it  pleads  accruea 
more  than  two  years  before  the  action  was  commenced.  The  ques- 
tion presented,  then,  is  whether  this  is  an  action  ex  contractu  or  ex 
delicto,  and  that  question  must  be  answered  by  the  amended  petition. 

This  petition  pleads  two  similar  causes  of  action,  which  dilTer 
merely  in  the  amounts  in  question,  the  names  of  the  mortgagors,  and 
the  dc*8cription  of  the  mortgaged  property.  Tlie  material  facts 
stated  as  the  basis  of  the  first  cause  of  action  are  these:  The  plain- 

tiff is  a corporation  of  the  state  of  Missouri,  engaged  in  loaning  money 
on  real  estate  security  to  its  stockholders,  to  be  repaid  in  monthly 
installments.  Its  principal  place  of  business  is  St.  Louis.  When- 
ever it  loans  money  in  any  other  city,  it  requires  its  stockholders  in 
that  city  to  elect  a local  board  of  directors,  and  requires  that  boanl 
to  recommend  each  applicant  for  a loan  as  worthy  of  credit,  and  to 
api>raise  the  real  t^tate  which  he  offers  as  security.  The  rules  of  the 
plaintiff  provided  that  loans  upon  real  estate  security  should  not 
exceed  50  per  cent,  of  the  cash  value  of  the  real  estate,  and  the 
plaintiff  loaned  an  amount  equal  to  only  50  per  cent,  of  the  ap- 
praised value  of  the  security,  and  loaned  that  only  upon  a recom- 
mendation and  appraisement  made  by  its  local  board.  The  defend- 
ants knc*w’  these  facts.  The  plaintiff  had  several  stockholders  in  tin* 
city  of  Ft.  t:?cott,  in  the  state  of  Kansas,  and,  among  them,  these 
defendants.  On  November  21,  1892,  the  defendants  and  two  other 
stockholders  applied  to  the  plaintiff  for  a charter  for  a local  board. 
In  this  application  they  reqm*sted  that  the  right  and  authority  should 
be  conferred  upon  them  to  act  as  a local  board  of  directors  for  plain- 
tiff at  Ft.  Scott,  to  receiv<*  applications  from  stockholders  who  de- 
sirtnl  to  borrow  of  plaintiff,  and  to  appraise  the  value  of  real  estate 
which  these  applicants  offertnl  as  se<  urity.  On  November  2G,  1892, 
the  plaintiff  granted  such  a charter  to  them,  which  provided  that  the 
defendants  and  one  Hit.  who  was  associated  with  them  as  a mem- 
ber  of  the  board  of  directors,  should  j>ass  upon  all  applications  for 
loans  before  they  should  be  forwarded  to  the  plaintiff,  and  that  they 
should  in  all  practical  ways  protect  the  interests  of  the  plaintiff  in 
the  locality  of  Ft.  Scott.  The  defendants  accepted  this  charter,  and 
thereby  agreed  to  comply  with  its  terms.  On  December  2,  1892, 
they,  bidng  a majority  of  the  local  board,  prepared  au  application 
to  the  plaintiff  for  a loan  of  ^450  to  one  William  G.  Flayer,  upon  the 
securitv  of  certain  real  estate  in  the  citv  of  Ft.  Scott.  The  defend- 
ant  Kice  administered  the  oath  to  Player,  to  the  efftHit  that  the  stat<‘- 
ment  in  his  applit  ation  was  true,  and  the  other  defendants  appraisal 
the  value  of  the  property  offi*r(Hi  as  security  at  the  sum  of  f900. 
Kice  then  forwardetl  the  application  and  appraisement  to  the  plain- 
tiff, whereby  each  of  the  defendants  represented  to  the  plaintiff  that 
they  had  peifformed  their  agreement,  and  intended  that  the  plaintiff 
should  accept  and  act  upon  the  application  and  appraisement.  On 
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Deci^mber  7,  1802,  the  plaintiff  loaned  $450  to  Player,  on  the  repre- 
sentations made  by  the  defendants  in  the  application  and  appraisal, 
and  in  the  belief  that  they  had  performed  their  aj^rmnent  in  that 
respect.  At  the  time  that  the  appraisement  was  made,  the  real 
estate  was  not  w'orth  more  than  flOO,  and  Player  was  then  insolvent, 
and  ever  since  has  been.  The  debt  which  Player  had  secured  by  a 
mortgage  on  this  real  estate  was  not  paid,  and  the  plaintiff  foreclosed 
the  mortgage  at  an  expense  of  $100,  and  paid  $23.28  for  delinquent 
taxes  upon  it.  It  never  has  been  w’orth  more  than  $100  since  the 
mortgage  was  made.  The  statement  of  this  cause  of  action  in  the 
j)etition  closes  with  these  words:  “That  this  plaintiff  has  lost,  by 
reason  of  making  said  loan,  the  sum  of  four  hundred  ninety-eight 
and  28-100  dollars  ($408.28);  that  said  loss  has  been  caused  solely 
bv  the  failure  of  the  defendants,  and  each  of  them,  to  carrv  out 
their  said  contract  hereinbefore  set  forth.  And  plaintiff,  by  rea- 
son of  said  breach  of  contract,  has  been  damaged  in  the  sum  of 
$408.28.”  The  statement  of  the  second  cause  of  action  closes  with 
the  same  allegations,  except  that  “$2,004.36”  api)ear8  in  place  of 
“$408.28.”  The  prayer  of  the  petition  is  for  the  recovery  of  the  ag- 
gregate amount  of  these  two  sums,  with  interest. 

This  petition  contains  no  allegation  that  the  defendants  intended 
to  deceive  or  defraud  the  plaintiff,  or  to  the  effect  that  they  con- 
spired with  Player  or  with  each  other  for  that  purpose.  Its  legal 
.effect  is  that,  in  consideration  of  the  chai'ter  which  they  received 
from  the  plaintiff  and  the  powers  thereby  granted  to  them,  the  de- 
fendants agreed  to  recommend  to  it  only  those  applicants  who  were 
worthy  of  credit,  and  to  appraise  the  real  estate  security  which  they 
offered  at  its  true  value  in  current  money,  and  that  in  two  instances 
they  appraised  the  security  offered  at  more  than  its  value,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $3,192.04.  This  is  not,  in  our 
(>pinion,  an  “action  for  relit*f  on  the  ground  of  fraud.”  It  may  be 
that  the  facts  pleaded  strongly  indicate — perhaps  they  are  sufficient 
to  warrant  the  legal  inference — that  a fraud  was  committed.  This 
is  veiw'  frequently  the  case  when  a covenant  is  broken,  but  one  who 
breaks  his  agreement  cannot  de]>rive  the  other  party  to  the  contract 
(>f  his  right  of  action  for  the  breach  by  committing  a breach  and  a 
fraud  at  the  same  time.  In  such  a case  the  injured  party  has  a 
right  of  action  for  relief  on  the  ground  that  the  contract  is  brok- 
en, and  a right  of  action  for  relief  on  the  ground  of  fraud,  and 
?he  wrongdoer  has  not,  but  the  injured  party  has,  the  choice  of  rem- 
edies. Ue  may  bring  his  action  for  damages  for  the  fraud,  or  he 
may  waive  the  tort,  and  sue  on  the  contract.  Pom.  Code  R<*m.  §§ 
567,  571.  Conceding,  but  not  dtn  iding,  that  the  facts  stated  in  the 
complaint  are  suttici(‘nt  to  establish  a fraud  as  well  as  a breach  of 
the  agreement,  the  plaintiff  has  made  it  perfectly  plain  in  this  cas(». 
both  by  the  frame  of  its  complaint  and  especially  by  the  allegations 
which  we  have  quoted  fi*om  the  close  of  its  statement  of  its  causes 
of  action,  that  it  has  elected  to  waive  the  fraud,  and  to  recover  for 
the  breach  of  the  agreement. 

The  effect  of  the  Kansas  statute  of  limitations  against  an  action 
for  relief  on  the  ground  of  fraud  is  nowhere  more  tersely  and  cor- 
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rectly  stated  than  by  Judge  Garver  in  Brown  v.  Bank,  2 Kan.  App. 
352,  354,  42  Pat*.  593,  where  he  says : 

“This  limitation  applies  in  express  terms  to  ‘an  action  for  relief  on  the  ground 
of  fraud.’  This  cannot  be  held  to  apply  to  everj*  case  wherein  a fraudulent 
transaction  may  be,  either  directly  or  inchlentally,  inquired  into.  It  must  l>e 
a case  where  the  party  against  whom  the  statute  is  urged  ns  a bar  Is  seeking 
relief  to  wliich  he  cl.nims  himself  entitled  because  of  the  fraud  of  the  opposite 
party.  In  other  words,  the  fraud  must  be  a part  of  the  suV>stantlve  cau.se  of 
action  on  which  the  right  to  relief  is  founded,  and  without  wliich  no  «*aiise  of 
action  exists.  .Tackson  v.  Plyler,  38  S.  C.  17  S.  E.  Vauduyn  v.  llei>- 
ner,  43  lud.  Detwiler  v.  Schultbels.  12‘J  Ind.  l.V».  *J3  N.  E. 

This  is  not  such  a case,  and  the  judgment  below  must  be  reversed. 
A careful  exttminalion  of  the  petition,  however,  discloses  no  cause 
of  action  upon  the  contract  against  the  defendant  Kice.  The  alle- 
gations of  the  petition  are  that  the  other  defendants  appraised  the 
security  at  much  more  than  its  value,  and  from  that  appraisal  the 
loss  resulted.  It  contains  no  allegation  that  Rice  took  any  part  in 
the  appraisjil,  or  that  he  did  any  other  act  in  violation  of  his  agre<*- 
ment  which  resulted  in  any  injury  to  the  plaintiff.  The  demurrer 
of  Kice  should  accordingly  be  sustained,  and  the  case,  as  against 
him,  should  be  dismissed,  while  the  demurrers  of  the  other  defend- 
ants should  be  overruled,  with  leave  to  answer.  Let  the  judgment 
below’  be  reversed,  with  costs  against  the  defendants  in  error  Hud- 
son, Graff,  and  Keene,  and  let  the  case  be  remandfni  to  the  court 
below  for  further  proceedings  not  inconsistent  with  the  view’s  ex- 
pressed in  this  opinion. 


(84  Fed.  171.) 

DEERE  & CO.  V.  ROCK  ISLAND  PLOW  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.  January  3,  1898.) 

No.  350. 

1.  Patkxts— Combinations— Nf.w  Rf.sci.ts, 

The  new  result  which  a combination  is  required  to  attain  is  a result  whiclr 
Is  new  and  distingulslialJe  as  emupared  with  re.sults  produced  by  the  ele- 
ments In  their  separate  state,  or  as  assembled  in  a mere  aggregation,  with- 
out functional  relations  to  each  other.  A coinbinutiou  is  not  unpatentable 
merely  because  its  results  may  also  have  been  produced  by  other  combi- 
nations. 

2,  8am F.— Corn  Pi.antkrs. 

Tlic  Waterman  patent.  No.  4S0..3<t4,  for  imp’*ovements  in  corn  planters, 
does  not  cover,  in  its  first  claim,  a mere  aggregation,  but  a patentable  coui- 
binatlon.  in  wliich  tiie  force  generated  1»y  the  friction  between  the  outer 
edges  of  tlie  disks  twliicli  cover  tlie  eorii.  and  at  tlie  same  time  support 
and  <’arry  the  seed  boxi  and  liie  ground  work.?  tlie  mechanisiir  in  the  s<hh1 
box  to  drop  the  corn  in  lixcd  quantities;  the  disks  iKUiig  at  tlie  same  time, 
by  reason  of  their  variable  angular  adjustmen>  to  the  line  of  travel  of  the 
maehlne.  fimclioiial  in  deteriniiiing  the  distance  betw’een  the  charges  of 
grain  a.s  deposited  in  tlie  furrow. 

Woods,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
eru  Division  of  the  Northern  District  of  Illinois. 
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This  was  a suit  in  equity  by  De<»re  & Co.,  a eonioration,  against  the 
Rock  Island  Plow  romnanv.  for  all<*ged  infringement  of  a patent  for 
improvements  in  corn  plant«*rs.  The  circuit  court  dismissed  the  bill 
for  want  of  novelty  in  the  patent,  and  the  complainant  has  appeaUHl. 

L.  L.  Bond,  A.  II,  Adams,  C.  E.  Pickard,  and  J.  L.  Jackson,  for  ap- 
pellant. 

John  G.  Manahan  and  Edward  Rector,  for  appellee. 

Before  WOODS,  JENKINS,  and  SUOWALTER,  Circuit  Judges. 

SHO WALTER,  Circuit  Judge.  Appellant,  a corporation,  exhibited 
its  bill  in  the  circuit  court,  alleging  infringement  by  appellee,  which 
is  also  a corporation,  of  the  first  claim  of  letters  patent  of  the  United 
States  numbered  480,304.  This  patent  was  issued  August  9,  1892. 
< .'omplainant  owns  the  same,  as  assignee  of  the  inventor,  Lewis  E.  Wa- 
terman. The  invention  of  this  patent  “relates  to  improvements  in 
corn  ])lantei*s.”  Fifteen  claims  were  conceded  in  the  patent  office. 
The  first,  being  the  one  in  controversy  in  this  suit,  reads: 

“In  a corn  planter,  the  coiiihination,  substniitinlly  as  heri'inhefore  described, 
of  a seed  box.  mechani.^in  for  measuriu);  and  delivering  seed  from  the  box, 
co-operating  disks  on  either  side  of  the  box.  which  disks  carry  or  support  the 
seed-box  and  the  measuring  and  delivering  mechanism,  and  which  actuate  the 
latter,  and  means  for  adjusting  the  disks  so  as  to  vary  their  covering  capacity.” 

As  applicable  to  this  claim,  the  specification  and  diagrams  of  the 
patent  show  a horizontal  frame,  approximately  round,  with  an  exten- 
sion or  tongue  from  one  side  inclining  slightly  downward,  and  cut 
out  vertically  at  its  outward  extremity  into  two  arms,  which  arms 
ptiss  on  either  side  of,  and  are  pivoted  to,  a central  forward  portion  of 
the  rigid  frame  whereby  the  subsoiler  is  held  to  a double-moldboard 
lister  j)low’.  This  circular  frame  is,  by  means  of  the  jiivot  whereby  it 
is  attached  in  the  rear  of  the  fdow,  movable  vertically  out  of  its  hori- 
zontal position.  Transversely  across  and  underneath  the  broadest 
portion  of  this  frame,  and  at  right  angles  to  the  direction  of  the  plow, 
extends  an  axle,  on  either  end  of  which  ground  wheels,  not  spoked, 
but  made  in  the  form  of  disks,  are  fixed.  On  this  fnime,  itself  sup- 
ported by  the  axle  and  ground  w'heels,  is  supported  vertically  a cylin- 
drical seed  box,  containing  in  its  bottom  a seed  measuring  and  deliver- 
ing mechanism,  and  a spout  leading  from  the  bottom  downward 
through  said  frame  to  a tube  or  conductor  fixed  vertically  behind  the 
subsoiler,  and  in  the  frame  which  carries  the  subsoiler.  Through  this 
spout  and  tube,  as  the  plow  parts  its  furrow,  and  the  subsoiler  the 
secondary  furrow',  the  seeds  are  dropped  into  the  latter  furrow'  in  fixed 
quantities  or  charges,  and  at  fixed  intervals.  On  the  axle,  which 
turns  with  the  disks  or  ground  w'heels,  and  by  the  friction  between  the 
outward  edges  of  the  latter  and  the  ground  as  the  structure  is  drawn 
in  the  wake  of  the  subsoiler,  is  a vertical,  beveled  cog  wheel,  which 
engages  with  cogs  on  the  underside  of  a horizontal  annular  plate  in  the 
bottom  of  the  seed  box,  and  thereby  actuates  the  seed  measuring  and 
delivering  me<‘hanism.  This  vertical,  beveled  wheel  is  between  the 
center  of  the  axle  and  the  disk  fixed  on  the  end  tlu*reof.  So  far  as 
now  described,  the  structure  contains  all  the  factors  of  the  claim  quot- 
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ed,  except  the  last,  namely,  “means  for  adjusting  the  disks  so  as  lo 
vary  their  covering  capacity.”  These  factors,  not  being  in  combina- 
tion vvitti  the  last,  would  themselves  combine  to  the  one  result  of  druj) 
ping  the  grain  in  fixed  quantities,  and  at  fixt^i  intervals,  into  the  sec- 
ondary furrow  behind  the  advancing  subsoiler.  In  such  hypothetical 
combination,  however,  the  disks  would  have  merely  the  function  of 
wheels.  As  disks,  they  would  be  functionless.  But  the  patentee,  by 
the  operation  of  his  device  in  dropping  the  corn,  undertakes  also  to 
cover  the  same  as  and  when  dropped  into  the  furrow.  For  this  pur- 
pose the  axh‘  between  the  disks  is  made  in  halves.  These  are  joined 
together  under  the  central  portion  of  the  seed  box  by  a coupling  op- 
erative as  a universal  joint.  By  this  means  each  ground  wheel  or 
disk  may  be  set  so  that  its  plane  of  revolution,  being  a vertical  plane, 
is  at  a greater  or  less  angle  w ith  that  vertical  plane  which  would  fiass  « 
through  the  central  longitudinal  line  of  the  furrow,  or  direction  of  the 
plow’.  The  planes  of  revolution  in  the  disks,  if  extended,  meet  in  a 
vertical  line  through  the  center  of  the  furrow  in  the  rear  of  the  ad- 
vancing seed  box,  as  attached  to  the  plow  in  operation.  In  order  to 
move  the  IooscikhI  soil  more  effectively,  the  disks  or  ground  wheels  are 
“preferably”  made  concavo-convex,  with  sharpened  peripheries,  and 
placed  on  the  axle  with  the  concaved  surfaces  towards  each  other. 
Each  half  of  the  divided  axle  is  journaled  in  a bracket  w’hich  is  at- 
tached by  bolts  to  the  horizontal  frame  which  carries  the  seed  box. 
The  openings  in  the  frame  for  these  bolts  are  slots  concentric  with  the 
annular  plate  in  the  bottom  of  the  seed  box  which  moves  the  seed 
measuring  and  delivering  mechanism.  By  loosening  the  nuts  on  these 
bolts,  a different  angular  adjustment  of  the  axle  and  disks  mav  be 
made.  The  nuts  are  then  tightened  so  that  the  new*  position  of  the 
disks  is  maintained.  By  varying  the  angular  adjustment,  the  disks 
move  more  or  less  earth, — in  other  words,  increase  or  decmise  the 
dei»th  at  which  the  com  is  covered. 

The  patent  No.  418,52(5,  issued  December  31,  1880,  to  T.  P.  Lynch, 
shows,  in  a lister  plow  or  corn  jdanter,  the  combination  “of  a seed  box, 
mechanism  for  measuring  and  delivering  seed  from  the  box,  co-operat- 
ing” wheels  “on  either  side  of  the  box,  which"  wheels  “carry  or  sup- 
port the  seed  box  and  the  measuring  and  delivering  mechanism,  and 
which  actuate  the  latter.”  In  the  device  of  the  Lynch  patent,  the 
ground  wheels,  which  are  not  disks,  but  spoked  wheids,  are  fixed  verti- 
cally on  the  ends,  respectively,  of  the  axle,  so  that  their  planes  of  revo- 
lution are  parallel  to  each  other,  and  to  a vertical  plane  through  the 
longitudinal  central  line  of  the  furrow.  In  this  patent  the  axle  is  not 
divided,  or  in  halves;  the  means  for  covering  the  grain  being  two 
curved  shovels  adju.sted  to  follow’  in  the  rear  of  the  advancing  s<vd 
box.  In  the  patent  in  suit  the  divided  axle,  the  central  coupling 
forming  a universal  joint,  the  angular  adjustment  of  the  disks,  and 
the  frame  w'hereby  the  axh>  and  disk’s  are  held  in  position,  and  attached 
to  and  made  to  follow’  the  plow,  constitute  the  mechanism  d<?scril>ed  iu 
the  specification,  whereby  earth  is  throw’n  over  the  corn  to  cover  if. 

Th(*  central  coufiling  between  the  tw’o  meeting  ends  of  the  divided  axle 
forming  the  universal  joint,  the  tube  or  bearing  in  w’hich  each  half  of 
the  axle  is  journaled,  the  brackets  on  the  tube,  with  the  bolts  and  slots 
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through  the  frame,  whereby  the  axle  is  held  to  the  fraim*  which 
supports  the  seed  box,  constitute  the  last  element  specified  in  the 
claim,  nameh',  the  ‘^means  for  adjusting  the  disks  so  as  to  vary  their 
covering  capacity,”  as  described  in  the  specification.  The  construc- 
tion of  the  I..ynch  device,  above  referred  to,  has  the  one  distinct  result, 
namely,  it  drops  the  grain  in  fixed  quantities,  and  at  fixed  intervals,  in 
the  furrow.  If  we  suppose  the  divided  axle  of  the  patent  in  suit  to  be 
set  and  secured  so  that  the  two  halves  are  in  a straight  line,  the  disks 
will  then  have  only  the  function  of  the  wheels  in  the  Lynch  device. 
On  this  hypothesis,  if  the  words,  “m€*ans  for  adjusting  the  disks  so  as 
to  vary  their  covering  cajmcity,'’  be  omitted  from  the  claim  in  suit,  the 
remaining  elements,  as  express(*d  in  the  claim,  would  attain  the  result 
of  the  Lynch  combination.  Hut  disks,  as  disks,  would  not  be  a factor 
towards  such  result.  Again,  disks  attachc*d  to  a lister  j»low,  follow- 
ing the  subsoiler,  set,  as  in  the  patent  in  suit,  angularly  to  the  direc- 
tion of  the  plow,  by  an  angular  adjustment,  which  may  be  changiKi. 
and  which  cover  the  grain  dropped  behind  the  subsoiler  from  a seed 
box  in  fixed  quantities,  and  at  fixed  intervals,  are  found  in  the  pat- 
ent to  Loughry,  dated  March  4,  ISDO,  and  numbered  4‘J2,(i03.  But 
in  the  Loughry  patent  each  disk  is  upon  a spindle  projecting  from  th(‘ 
lower  end  of  an  adjustable  upright  rod.  There  is  no  axle  connecting 
these  disks.  They  are  not  functional  in  carrying  the  secnl  box.  in 
actuating  the  seed  distributing  and  delivering  mechanism,  or  in  fixing 
the  intervals  or  distances  between  the  charges  of  corn  as  dropiM*d 
into  the  furrow  behind  the  subsoiler.  In  the  patent  in  suit,  and  in 
the  claim  in  question,  the  “co-operating  disks”  are  on  “either  side  of 
the  box.”  These  disks  are  distant  from  each  other  about  10  or  12 
inches.  The  box  is  between  them,  and  not  on  one  side,  in  order  that 
the  corn  may  be  dropj)ed  into  the  furrow  straddled  by  the  disks. 
Again,  the  box  is  between  the  disks,  and  not  on  one  side  or  above 
them,  in  order  that,  in  the  work  required  of  them,  they  may  retain 
the  upright  position,  and  not  topple  over. 

Counsel  for  apuellee  has  put  in  evidence  a very  large  number  of 
prior  patents.  To  about  12  of  these  he  makes  reference  in  his  argu- 
ment. The  i>atent  305,430,  to  E.  A.  Daniel,  in  1884,  is  seemingly 
dwelt  on  with  most  confidence.  Counsel  says: 

■ **The  patent  to  Daniel,  of  1S84,  shows  each  of  tlie  parts  named  In  said  first 
claim.  In  the  Daniel  structure  there  are  three  disks  on  each  side  of  the  cen- 
ter of  the  machine;  constituting  two  grou|>s.  which  throw  in  towards  each 
other,  as  in  the  patent  in  suit.  Every  function  set  out  in  the  claim  sued  on 
is  performed  in  the  Daniel  structure  by  the  same  agency  respectively  named 
In  said  claim.  Inasmuch  as  a change  of  location  of  an  element  in  a combina- 
tion. without  change  of  function,  does  not  affect  the  identity'  of  the  combina- 
tion (Dane  v.  Manufacturing  Co.,  3 Biss.  .37-4.  Fed.  Cas.  No.  3.r»r>S),  the  Daniel 
structure,  if  subse(juent,  would  be  an  Infringement  on  the  claim  sued  on.  were 
the  latter  valid;  but  ‘wliat  would  Infringe  a patent,  if  later,  will  defeat  a 
patent,  if  earlier.’  (Knapp  v.  Morss,  IfiO  V.  S.  2g9.  14  Sup.  Ct.  81.)” 

Tlie  device  of  this  Dauiel  pat(*nt  belongs  to  the  harrow  or  broad- 
enst-seeder  family.  The  three  disks  constituting  the  gang  on  one 
side  of  this  device  are  on  a single  axle.  The  two  axles  are  set,  by 
means  of  a frame  above  the  disks,  at  an  angle  to  each  other,  so  that 
by  the  mutual  opposition  of  the  two  gangs  of  disks  the  machine  may 
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be  drawn  over  the  prepared  field  in  a direct  line  of  travel.  There  is 
over  each  gang  a separate  seed  box,  set  at  a considerable  elevation 
above  the  disks.  If  one  of  the  gangs  with  its  seed  box  should  be  de- 
tached from  the  other,  and  fastened  to  the  rear  of  a plow,  or  should  it- 
self, as  a single  implement,  be  drawn  over  ground  already  prepare<l. 
its  course  would  be  zig7.ag,  or  at  least  uncertain.  Its  disks  w’ould  not 
co-operate  to  keep  it  in  the  line  of  travel.  If,  on  the  other  hand,  the 
disks  be  set  so  that  their  planes  of  revolution  are  in  the  line  of  travel, 
then  they  would  have  no  covering  capacity.  >foreover,  if  the  dis- 
tance between  the  exterior  disks  should  be  fixed  at  10  or  12  incht*s, 
the  macliine  would  topple  over.  In  this  Daniel  machine  the  adjacent 
disks — one  on  the  inner  end  of  one  axle,  and  the  other  on  the  inner 
end  of  the  other — are  in  the  same  position,  relatively  to  each  other 
and  to  the  line  of  travel,  as  the  disks  of  the  patent  in  suit.  Moreover, 
their  angular  adjustment  may  be  varied.  Still  further,  in  front  of 
these  two  disks  are  firmly  secured  to  the  tongue  of  the  machine  two 
other  disks,  with  the  oi>posite  angularity,  intended  to  open,  in  a prt‘- 
pared  soil,  shallow,  parallel,  and  closely-adiacent  furrows.  By  a 
spout  extending  from  the  left-liand  seed  box  obliquely  towards  the 
right-hand  inner-end  disk,  a stream  of  seed  is  thrown,  apparently, 
against  said  last-named  disk,  to  be  thereby  scattered  in  the  wake  of  the 
two  forward  disks  attached  to  the  tongue.  The  seed  so  scattered  is 
thereupon  covered,  but  whether  by  the  action  of  one  or  both  of  the 
inner-end  disks  of  the  gangs,  does  not  clearly  appear.  At  all  events, 
the  right-hand  inner-end  disk  has  no  connection  with  the  box  from 
which  the  seed  flows  as  last  mentioned.  The  two  inner-end  disks  do 
not  co-operate  upon  any  mechanism  in  said  seed  box.  They  are  not 
“co-operating  disks  on  either  side  of  the  box.”  In  the  machine  of  the 
j)atent  in  suit,  as.*iuming  the  plane  of  revolution  in  the  disks  to  be  in 
line  with  the  direction  of  the  plow,  one  full  turn  of  the  disks  will 
measure  a uniform  interval  or  distance  in  the  furrow.  By  the  revolu- 
tion of  the  plate  in  the  bottom  of  the  seed  box,  the  charges  of  seed  are 
carried  successively  to  the  opening  of  the  spout,  through  which  they 
fall  into  the  furrow’  at  distances  apart  corresponding  to  that  portion 
of  the  circumference  of  the  disks  w hich  rolls  over  the  ground  w’hile  the 
seed  plate,  after  one  charge  drops,  brings  another  to  the  spout.  Fur- 
ther, though  this  may  be  a feature  of  no  special  importance  apart 
from  accuracy  of  description,  these  predetermined  intervals  between 
the  charges  of  grain  as  dropped  into  the  furrow  are  made  in  a degree 
greater  or  less  by  change  in  the  angular  adjustment  of  the  disks.  . In 
other  w’onls,  the  disks,  with  their  variable  angular  adjustment,  are 
functional,  in  the  machine  of  the  patent,  in  fixing  the  intervals  at 
which  the  charges  of  seed  are  dropped  into  the  furrow;  and  the  disks 
themselves,  apart  from  the  matter  of  angular  adjustment  (their  fric- 
tion with  the  ground  being  aided  by  the  weight  of  the  seed  box  and  its 
contents),  are  functional  in  operating  mechanism  wh(*reby  one  charge 
is  separated  from  the  mass  of  grain,  and  svparately  carried  to  the  U|h 
per  opening  of  the  spout,  and  there  dropped  into  the  furrow.  Disks 
having  functions  as  disclosed  in  the  claim  in  suit  are  not  found  in 
the  device  of  Daniel,  or  in  any  of  the  numerous  machines  shown  in  the 
record,  of  that  class  to  which  the  machine  of  Daniel  belongs.  In 
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maDv  of  these  machines  a stirring  implement  of  some  sort,  actuated 
through  connecting  appliances  by  the  revolution  of  the  disks^  operates 
on  the  mass  of  seed  in  the  box,  and  continuous  streams  from  the  mass 
of  seed  find  outlets  by  gravity  through  holes  in  the  bottom  of  the  box, 
sometimes  connected  with  downward  spouts  or  conductors. 

The  argument  most  persistently  urged  by  the  learned  counsel  for 
appellee  goes  to  the  proposition  that  the  elements  assembled  in  the 
claim  in  controversy  are  really  a mere  aggregation,  and  not  a pat- 
entable combination.  The  seed  box  of  the  patent,  for  instance,  con- 
sidered as  a hollow  receptacle  for  holding  seed,  is  identical  with  itself 
in  other  situations.  But  here  the  seed  box,  be.«ndes  holding  the  mass 
of  corn  in  appropriate  relation  to  the  seed  measuring  and  delivering 
mechanism,  is  functional  as  an  instrumentality  whereby  said  seed 
measuring  and  delivering  mechanism  is  held  in  position  to  receive,  as 
its  means  of  operation  in  dropping  corn,  a force  generated  by  the  im- 
pact or  friction  between  the  rims  of  the  disks  and  the  ground,  w^hich 
disks,  with  their  angular  adjustment,  are  at  the  same  time  functional 
in  determining  the  intervals  of  distance  between  the  charges  of  corn, 
and  in  covering  the  same  as  dropped.  Counsel  for  appellee  says  that 
the  elements  of  the  cl:im  in  controversy  “were  not  original  with  the 
complainant’s  assignor,  and  produce  no  new  result  in  their  present 
situation,  wherefore  a patentable  combination  does  not  obtain.”  The 
new  result  of  a patentable  combination  is  a result  which  is  new  and 
distinguishable  as  compared  with  results  produced  by  the  elemcmts 
in  their  separated  state,  or  as  assembled  in  a mere  aggregation,  with- 
out functional  relations  to  each  other.  A combination  is  not  unpat- 
entable merely  because  its  results  may  also  have  been  produced  by 
other  combinations.  A footnote  to  section  156,  Rob.  Pat.,  reads: 

“It  Is  frequently  stated  in  the  decisions  of  the  courts  that  no  new  combina- 
tion can  be  produced  unless  Its  result  or  effect  be  also  new.  This  Is  to  be  un- 
derstood ns  referring  to  the  effect  of  the  combination  as  compared  with  the 
effect  of  Its  elements  In  their  separate  or  aggregated  state,  not  as  comparerl 
with  the  effect  of  other  combinations  of  the  same  or  different  elements.  It 
is  true  that  no  combination  can  have  been  invented  unless  it  is  capable  of  pro- 
ducing effects  beyond  those  resulting  from  the  use  of  any  or  all  the  elements 
in  their  separated  state.  But  it  is  not  true  that  the  same  elements  cannot  be 
grouped  into  different  combinations,  governed  by  different  co-operative  laws, 
although  their  practical  effect  as  arts  or  instruments  may  be  the  same.  The 
decisions  are  to  be  rend  with  this  distinction  in  mind.” 

In  Reckendorfer  v.  Faber,  92  U.  S.  357,  as  showing  the  distinction 
between  a mere  aggregation  and  a patentable  combination,  it  is  said: 

“Another  illustration  may  be  found  In  the  frame  in  a sawmill  which  ad- 
vances the  log  regularly  to  meet  the  saw,  and  the  saw  which  saws  the  log; 
the  two  co-operate  and  are  simultaneous  in  their  Joint  action  of  sawing  througli 
the  whole  log,— or  in  the  sewing-machine,  where  one  part  advances  the  cloth, 
and  another  part  forms  the  stitches;  the  action  being  simultaneous  in  carry- 
ing on  a continuous  sewing.  A stem-winding  watch  key  is  another  Instance. 
The  office  of  the  stem  is  to  hold  the  watch,  or  hang  the  chain  to  the  watch. 
The  office  of  the  key  is  to  wind  it.  When  the  stem  is  made  the  key,  the  Joint 
duty  of  holding  the  chain  and  winding  the  watch  is  performed  by  the  same 
instrument.  A double  effect  is  produced,  or  a double  duty  performed,  by  the 
combined  result.  In  these  and  numerous  like  ca.ses  the  parts  co-operate  in 
producing  the  final  effect.— sometimes  .«iraultaneously.  sometimes  successively. 
The  result  comes  from  the  combined  effect  of  the  several  parts,  not  simply 
from  the  separate  action  of  each,  and  is  therefore  patentable.” 
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As  before  pointed  out  in  this  opinion,  if  the  disks  be  made  function- 
less  otherwise  than  as  wheels. — in  other  words,  if  disks  be  taken  out 
and  wheels  put  in, — then  all  the  elements  of  the  claim,  barring  the 
last,  may  combine  to  the  one  result  of  dropping  corn  in  fixed  charges, 
and  at  fixed  intervals.  But  such  a supposed  combination  is  not  itself 
a factor  in  this  claim.  The  last  element,  namely,  “means  for  adjust- 
ing the  disks  so  as  to  vary  their  covering  capacity,”  by  which  we  must 
necessarily  understand,  as  described  in  the  specification,  disks  which 
have  the  angular  adjustment,  as  w^ell  as  disks  whose  angular  adjust- 
ment may  be  changed,  might,  when  separated  from  the  seed  box  and 
contained  mechanism,  or  when  these  latter  parts  are  functionless  by 
the  absence  of  seed  from  the  box,  cover  charges  of  corn  previously 
dropped  by  some  other  machine,  or  by  hand.  But  in  the  combination 
of  the  claim  the  force  generated  by  the  friction  or  impact  between  the 
outer  edges  of  the  disks  and  the  ground  as  the  machine*  follows  the 
plow  w'orks  the  mechanism  in  the  seed  box  to  drop  in  fixed  quantities 
the  corn  covered  by  the  disks  themselves  while  generating  said  force; 
the  disks  being  at  the  same  time  functional  in  determining  the  inter- 
vals of  distance  between  charges  of  grain  as  deposited  in  the  furrow. 
The  claim  in  controversy  is  not  the  aggregation  of  two  distinct  com- 
binations. The  last  element  may  perhaps  be  called,  in  itself,  a “sub- 
combination,” but  the  remainder  of  the  claim,  as  set  down,  does  not 
constitute  another  subcombination.  This  is  not  a case  where  two 
subcombinations  are  assembled.  The  criterion  here  is  not  whether 
the  lesult  of  the  union  is  anything  more  than  the  aggregate  of  two 
resiilts,  one  attributable  to  one  subcombination,  and  the  other  to  the 
other.  This  is  not  a case  of  two  machines  brought  together  with  no 
etTect  beyond  adding  the  result  of  one  to  that  of  the  other.  A com- 
bination consisting  of  all  the  elements  specified  in  this  claim,  except 
the  last,  is  not  itself  a factor  in  this  claim.  The  elements  of  the  claim, 
barring  the  last,  are  not  here  combined  otherwise  than  in  an  organism 
which  includes  the  last.  The  claim  is  not  accurately  thought  of  as 
containing  but  two  elements;  the  result  of  one  being  the  dropping 
corn  in  fixed  quantities,  and  at  fixed  intervals  of  distance,  and  of  the 
other  the  covering  the  com  so  dropped.  Com  planting  results  from 
the  CO  operation  of  all  the  eb‘ments  as  adjusted  for  the  time  being  to 
meet  the  conditions  of  the  soil  in  which  the  w’ork  is  carried  on.  This 
court  does  not  concur  with  the  learned  counsel  for  appellee  in  his 
proposition  that  the  claim  in  controversy  is  a mere  aggregation,  nor  in 
his  further  proposition  that  “there  was  no  invention  in  simply  trans- 
ferring to  the  Lynch  and  other  organizations  the  well-known  driving 
and  covering  functions  of  the  disks  of  former  organizations.”  As 
already  pointed  out  in  this  opinion,  the  disks  of  the  claim  in  suit  have 
functions  not  found  “in  the  disks  of  former  organizations”;  nor  were 
these  functions  simply  transferred  to  the  Lmch,  or  to  anv  other,  or- 
ganization. 

Assuming  the  validity  of  the  claim,  we  do  not  understand  the  in- 
fringement to  be  contested.  Mr.  Waterman,  the  inventor,  was  for- 
merly an  employd  of  the  appellant  corjK)ration.  In  1894  he  enten*d 
the  service  of  appellee,  and  has  since  remained  in  that  ser\ice. 
While  employed  by  appellee,  and  on  May  21,  1895,  there  was  issut*d 
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to  said  Waterman,  “assip:nor  to  the  Rock  Island  Plow  Company,” 
apj)ellee,  letters  patent  No.  539,495.  Appellant  makes  plows  under 
the  Waterman  patent  of  1892,  being  that  in  suit;  appellee,  under  the 
Watennan  patent  of  1895.  Plows  made  by  ap|)ellee  pursuant  to  the 
Bpeeitication  of  the  last-named  patent  contain,  unmistakably,  the 
combination  of  the  claim  in  suit.  Appellant’s  expert  so  testified. 
No  witness  has  ex])ressed  any  opinion  to  the  contrary;  nor,  as  said 
above,  does  the  learned  counsel  even  contend  that  the  infringement 
is  not  clear  if  the  claim  be  valid.  There  is  no  question  here  as  to 
the  utility  of  a machine  made  within  the  terras  of  the  claim  in  com- 
parison with  the  machines  of  Lynch  or  Loughry.  Utility  to  the  pat- 
entable degree  is  not  disputed.  The  decree  is  reversed,  and  the  cause 
remanded,  with  the  direction  to  the  circuit  court  to  tuiter  a decree 
for  an  injunction  and  an  accounting. 

WOODS,  Circuit  Judge  (dissenting).  I am  unable  to  see  that  the 
Waterman  combination  embodies  a new  conception.  Its  exact  coun- 
terpart, it  is  true,  has  not  been  found  in  the  prior  art;  but  the  ele- 
ments are  all  old  in  fact,  as  well  as  in  theory,  and,  in  plows,  cultivators, 
harrows,  and  seed  drills,  have  all  been  in  familiar  use,  in  the  same 
relations  to  each  other,  and  performing  the  same  functions  in  the 
manner  shown  in  the  patent  in  suit.  It  is  pointed  out,  and  empha- 
size<l  by  repetition,  that  the  disks  of  this  patent  have  functions  which 
do  not  all  belong  to  the  disks  alone,  or  wheels  alone,  of  any  prior  de- 
vice; and  in  this  fact,  as  I understand  the  opinion,  is  recognized  the 
novelty  which  made  the  combination  patentable.  “These  predeter- 
mined intervals  between  the  charges  of  grain  as  dropped  into  the  fur- 
row,” it  is  said,  “are  made  in  a degree  greater  or  less  by  change  in 
the  angular  adjustment  of  the  di.sks.  In  other  words,  the  disks, 
with  their  variable  angular  adjustment,  are  functional  in  the  machine 
of  the  patent,  in  fixing  the  intervals  at  which  the  charges  of  seed  are 
dro[)ped  into  the  furrow;  and  the  disks  themselves,  apart  from  the 
matter  of  angular  adjustment,  their  friction  with  the  ground  being 
aided  by  the  weight  of  the  seed  box  and  its  contents,  are  functional 
in  operating  mechanism  whereby  one  charge  is  separated  from  the 
mass  of  gi’ain,  and  separately  carried  to  the  upper  opening  of  the 
spouts,  and  there  dropped  into  the  furrow.”  The  first  of  these  func- 
tions, the  varying  of  the  predetermined  intervals  between  the  charges 
of  the  grain  dropped  by  changing  the  adjustment  of  the  di.sks,  I do 
not  find  to  have  been  pointed  out  in  the  specification,  or  suggested 
either  by  experts  or  by  counsel  for  the  appellant.  The  discovery, 
therefore,  would  seem  to  be  original  with  the  court,  lint  that  it  is 
genuine  must  be  conceded,  since  it  is  manifestly  true,  theoretically, 
that  a revolving  disk  will  advance  further  by  a single  revolution  on 
a line  coincident  with  its  own  plane  than  if  drawn  forward  on  a line 
at  an  angle  with  its  plane,  and  the  greater  the  angle  the  shorter 
will  be  the  forward  movement,  the  total  variation  possible  being  the 
difference  between  the  circumference  of  the  disk  and  its  diain(*ter. 
Practically,  the  variation,  I think,  will  be  very  much  less,  and  prob- 
ably without  appreciable  effect;  but,  whether  great  or  small,  I do  not 
perceive  that  it  can  be  a beneficial  feature  of  the  device.  The  contrary 
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seems  probable.  The  question,  however,  is  an  immaterial  one.  That 
part  of  the  prior  art  which  is  disclosed  in  the  opinion  alone  w’ould  com- 
pel me  to  a different  conclusion  on  the  question  of  patentability  from 
that  declared  by  the  court.  It  is  shown  in  the  opinion  that,  without  the 
means  for  adjusting  the  disks,  the  elements  or  factoi*s  of  the  claim  in 
suit  “would , themselves  combine  to  the  one  result  of  dropping  the 
corn  in  fixed  quantities  and  at  fixed  intervals,”  but  that  “the  disks 
would  have  merely  the  function  of  wheels”;  and  on  this  hypothesis 
it  is  conceded  that  the  Lynch  patent,  which  shows,  in  a lister  plow, 
the  combination  “of  a seed  box,  mechanism  for  measuring  and  de- 
livering seed  from  the  box,  [wheels  instead  of]  disks  on  either  side  of 
the  box  which  carry  or  support  the  seed  box  and  the  measuring  and 
delivering  mechanism,  and  which  actuate  the  latter,”  is  not  different 
in  combination  or  result.  It  is  also  conceded  that  in  the  Loughry 
patent  are  “disks  attached  to  a lister  plow,  following  the  subsoiler, 
set,  as  in  the  patent  in  suit,  angularly  to  the  direction  of  the  plow, 
by  an  angular  adjustment,  which  may  be  changed,  and  which  cover 
the  grain  dropped  behind  the  subsoiler  from  a seed  box  in  fixed  quan- 
tities, and  at  fixed  intervals”;  but  those  disks,  it  is  explained,  “are 
not  functional  in  carrying  the  seed  box,  in  actuating  the  seed  distrib- 
uting and  delivering  mechanism,  or  in  fixing  the  intervals  or  dis- 
tances betw’een  the  charges  of  corn  as  dropped  into  the  furrow.”  It 
is  further  conceded  that  in  the  Daniel  machine,  which  is  a broadcast 
8<M  dor  with  three  disks  on  an  axle  on  either  side  of  the  center,  “the 
two  axles  are  set,  by  means  of  a frame  above  the  disks,  at  an  angle  to 
each  other,  so  that  by  the  mutual  opposition  of  the  two  gangs  of 
disks  the  machine  may  be  drawn  over  the  prepared  field  in  a direct 
line  of  travel”:  that  there  “is  over  each  gang  a .separate  seed  box”; 
that  “the  adjacent  disks  (one  on  the  inner  end  of  one  axle,  and  the 
other  on  the  inner  end  of  the  other)  are  in  the  same  position,  rela- 
tively to  each  othf‘r  and  to  the  line  of  travel,  as  the  disks  of  the  pat- 
ent in  suit”;  that  “their  angular  adjustment  may  l>e  varied”;  that  “in 
front  of  these  two  inner-end  disks  are  firmly  secured  to  the  tongue 
of  the  machine  two  other  disks,  with  the  opposite  angularity,  in- 
tended to  open,  in  a pre])ared  soil,  shallow,  parallel  and  closely -adja- 
cent furrows”;  that,  “by  a spout  extending  from  the  left-hand  seed 
box  obliquely  tow'ards  the  riglit-hand  inner-end  disk  a stream  of  seed 
is  thrown,  a])parently.  against  said  last-named  disk,  to  be  there!>y 
scattered  in  the  wake  of  the  two  forward  disks  attached  to  the  tongue,” 
and  there  “covered,  but  whether  by  the  action  of  one  or  both  the 
inner-end  disks  of  the  gangs  does  not  clearly  appear^’;  that,  “at  all 
events,  the  right-hand  inner-end  disk  has  no  connection  w ith  the  box 
from  which  tlie  seed  flows  as  last  mentioned”;  that  “the  tw’o  inner- 
end  disks  do  not  co-operate  upon  any  mechanism  in  said  seed  box”: 
that  “they  are  not  ‘co-operating  disks  on  either  side  of  the  box.’  ” 
My  view’  may  be  as  well  explained  by  starting  at  this  point.  It  is 
concedcHl  that  the  Daniel  machine  embodies  a lister  plow,  the  whet*ls 
on  the  tongue  cutting  the  furrow,  and  the  inner-end  wheels  being  in 
a position  to  cover  the  com  as  dropped  or  poured  into  the  furrow*. 
It  needed  no  invention  to  cut  away  the  other  two  disks  of  «*acli  gang, 
and  instead  of  two  seed  boxes,  om*  over  each  gang,  to  substitute  one 
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box  located  above  and  between  the  wheels,  changing  the  feeding 
mechanism  only  to  the  extent  necessary  to  fit  it  into  the  new  box,  and 
operating  it  as  before  by  connections  with  one  or  both  disks.  If  with 
both,  then  they  would  b<‘  “co-operating  disks  on  either  side  of  the 
box.”  Thus  changed,  the  machine,  it  is  true,  would  not  have  dropped 
the  seed  at  regular  intervals;  but,  again,  it  required  no  invention  to 
produce  that  result.  It  was  only  necessary  to  take  the  seed  box  and 
dropping  mechanism  already  in  use  in  the  Lynch  device,  and  ])lace  it 
above  and  between,  and  connect  it  with,  the  inner-end  disks  of  Daniel, 
instead  of  the  wheels  of  Lynch , and,  the  disks  being  already  adjusta- 
ble, the  result  would  have  been  an  anticipation  of  the  Waterman  com- 
bination. To  put  it  in  another  way,  equally  simple  and  void  of  pos- 
sible invention:  It  was  onlv  necessarv  to  take  the  two  inner  and 

* »- 

adjustable  disks  of  Daniel  or  Loughry,  and  put  them  in  the  place  of 
the  w'heels  of  the  Lynch  jdow\  and,  whether  the  covering  plates  of 
tluit  plow  remained  or  were  removed,  the  result  would  have  been  the 
combination  in  question;  and,  though  it  be  conceded  that  in  the  com- 
bination so  made  the  disk  would  be  required  to  perform  the  function 
of  a wheel,  and  also  the  fuhction  of  turning  the  soil,  and  incidentally 
of  varying  the  distance  between  the  charges  dropped,  that  is  not 
important,  because  the  fact  that  a disk  is  a wheel  is  obvious,  and 
to  make  it  serve  the  uses  of  a wheel  in  addition  to  any  other  known 
function  cannot  be  invention.  The  Loughry  patent  is  not  less  sig- 
nificant. If  its  disks  do  not  carry  the  seed  box,  and  are  not  func- 
tional otherwise  like  those  of  the  patent  in  suit,  it  needed  only  to 
transfer  to  it  the  seed  box  of  Lynch,  with  its  mechanism  for  measur- 
ing and  dropping  the  grain,  and  to  connect  the  mechanism  with  the 
disks,  instead  of  the  spoked  wheels. 


(S4  Fed.  182.) 

SOEHNER  v.  FAVORITE  STOVE  & RANOE  CO.i 
(Circuit  Court  of  Appeals,  Sixth  Circuit  December  7,  1897.) 

No.  486. 

1.  Patents— Combination  Claims— Pbacticabilitt. 

Where  the  claims  arc  somewhat  obscure,  and  It  Is  objected  that  the  com- 
bination is  not  a iiracticable  one,  the  court  will  apply  the  rule  that  the 
claims  are  to  be  construed  in  the  light  of  the  speeitications;  and  if.  looking 
at  both,  the  court  is  able  to  understand  the  meaning  of  the  patentee  in  tlie 
language  of  his  claims,  and  as  so  understood  the  comlilnation  Is  practica- 
ble, it  will  give  effect  to  them  according  to  the  apparent  purpose. 

3.  Same— Anticipation. 

The  existence  and  prior  public  use  of  an  article  embodying  the  combina- 
tion of  a patent,  in  almost  exactly  the  same  form,  will  defeat  the  patent, 
whether  the  advantages  of  it  were  known  to  the  manufacturers  and  users 
or  not. 

8.  Samk—Invkntion— Cooking  Stoves. 

The  use  of  curved  or  swelling  side  plates  along  the  side  grooves  of  a 
cooking  stove  being  known,  the  employment  of  the  same  construction  at  the 

1 Rehearing  denied  February  8,  1N98. 
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rear  end  of  the  side  plates,  alon^.side  the  vertical  grooves.  Is  merely  an  ex- 
tended application  of  the  same  idea,  or  a duplication  of  the  former  not* 
structlon  to  perform  a like  service,  and  Is  not  patentable. 

4.  Same. 

The  Boal  reissue,  No.  11,462.  for  improvements  in  cooking  stoves,  (vm- 
slstlng  In  the  use  of  Inwardly  curved  side  plates  joined  to  the  flue  plants, 
construed,  and  held  to  be  void,  in  view  of  the  prior  state  of  the  art,  for 
want  of  patentable  invention. 

6.  Design  Patents— Scrom..  Work  on  Stoves. 

In  view  of  the  ancient  and  common  use  of  seroll  work  for  the  ornamenta- 
tion of  exposed  surfaces,  one  cannot  now  claim  broadly,  under  a design 
jiatent.  the  use  of  scroll  work  in  general  uj>on  the  margins  of  the  sidos 
and  other  prominent  features  of  a stove.  To  be  patentable,  there  must 
be  something  peculiar  in  the  formation  of  th^  scrolls  themselves,  or  in 
their  relative  arrangement,  so  as  to  produce  a distinct  effect,  affording  a 
special  utility  beyond  any  ordinary  work  of  the  kind. 

6 Same. 

The  Boal  patent,  No.  23,780,  for  a design  for  stoves,  construed,  and  held 
not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

Nelson  Davenport  and  Robert  Ramsey,  for  appellant 
E.  E.  Wood  and  Edward  Boyd,  for  appellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SEVERENS, 
District  Judge. 

SEVERP^NS,  District  Judge.  This  is  a suit  in  equity  upon  a bill 
filed  in  the  court  below  by  the  P'avoritt*  Stove  & Range  Company,  set- 
ting up  the  ownership  by  complainant  of  two  letters  jiatent  issued  to 
Stanhope  Boal,  one  of  which  is  reissue  No.  11,462,  of  date  January  8, 
1895,  for  an  improvement  in  stoves;  the  other  being  design  patent 
No.  23,780,  for  the  ornamentation  of  stoves,  and  bearing  date  Novem- 
ber 6,  1894, — both  of  which  patents,  it  is  alleged,  were  assigned  to  the 
complainant.  The  bill  charges  that  the  defendant  (the  appellant 
here)  has  infringed  both  of  said  jiatents,  in  the  sale  of  u stove  called 
in  this  record  the  “Western  Stewart,"  aJid  it  prays  for  an  injunction, 
and  an  accounting  in  respect  of  the  profits  and  damages,  llie  de- 
fi'iidant  answered,  denying  the  validity  of  the  patents,  upon  the 
ground  that  the  inventions  lacked  patentability;  alleging  that  they 
had  lu'cn  in  prior  public  use,  and  tliat  they  were  anticipat(*d  by  the 
prior  art;  and  also  denying  infringement;  but  as  no  question  arises 
in  i(‘sj>ect  to  the  pleadings,  and  the  case  has  been  contest€*d  on  the 
merit. s,  it  is  unnece.ssary  to  go  into  further  detail  of  the  pleading.^. 
The  case  was  brought  to  a hearing  on  the  pleadings  and  proofs,  and 
the  court,  being  of  opinion  that  both  the  juitents  sued  on  w'ere  valid, 
and  were  infringed  by  the  defendant,  decreed  in  favor  of  the  com- 
]>lainant.  The  defendant  has  brought  this  decree  here  for  review’  by 
appeal. 

Reissued  patent  No.  11,462  relates  to  the  construction  of  cook 
stoves  having  three  flues  at  the  rear  and  bottom  of  such  stoves;  that 
is  to  say,  two  flues  ext(*nding  dow’n  the  back  of  the  oven,  and  at  the 
ont(*r  end  of  the  flue  space  there,  and  thence  along  under  the  ovt‘n 
ne.xt  the  outside  of  the  stove,  until  these  side  flues  open  into  a central 
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return  flue,  which  passes  back  under  the  oven,  and  up  the  rear  there- 
of, between  the  side  flues  above  mentioned.  Such  stoves  had  lonj^ 
bi^eii  in  use,  and  the  patent  is  for  an  improvement  upon  the  old  con- 
struction. The  patentee  states  the  object  of  his  invention  thus: 

“The  object  of  my  invention  Is  to  provide  a cooking  stove  with  a curved  or 
swelling  form  of  side  piates.  to  which  the  oven  doors  are  hinpotl,  so  as  to  In- 
crease the  capacity  of  the  flues,  and  also  to  Increase  the  capacity  of  the  oven, 
and  at  the  same  time  adding  a beautiful  appearance  to  the  stove,  without  in- 
creasing the  cost.” 

The  essential  feature  of  the  construction  devised  by  him  consisted 
of  an  enlargement  of  the  rear  and  bottom  side  flues,  by  swelling  out 

/,  ^ 9^tC$>K 
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that  portion  of  the  side  plates  of  the  stove  which  forms  the  side 
wall  of  the  flues,  in  a circular  form,  turning  inward  towards  the 
edges  of  the  plates,  and  hanging  the  oven  doors  considerably  back 
of  the  side  openings  of  the  oven,  and  u)>on  the  cur%"e  of  the  side 
plates  towards  the  rear.  It  is  claimed  that  thereby  the  area  of  the 
flues  and  of  the  oven  is  increased,  and  the  appearance  of  the  stove 
improved,  without  increased  cost  in  the  manufacture.  The  claims, 
as  shown  by  the  patent,  are  as  follows : 

“(1)  The  combination  with  a cook  stove  havinj?  tlie  usual  draft  flues  and 
oven,  and  provided  with  two  plates  forniinp  a flue  at  the  rear  of  the  oven, 
of  a curved  side  plate,  M,  Joined  to  the  aforesaid  flue  plates,  and  forming  an 
extension  of  the  rear  flue,  substantially  as  specllied.  (2i  The  combination  with 
a cook  stove  having  an  oven,  and  draft  flues  extending  about  said  oven,  and 
down  at  the  rear  thereof  at  each  side,  of  curved  plates,  M,  forming  extensions 
of  the  said  rear  flues,  substantialiy  as  sp€*citied.  (3)  l*he  combination  of  a 
cook  stove  having  an  oven,  and  draft  flues  extending  about  said  oven,  and 
downward  at  the  rear  thereof,  and  at  each  side,  of  the  curved  plates,  M,  form- 
ing extensions,  TJ',  at  tlie  top  and  bottom  of  the  oven,  substantially  as  specified. 
(4)  The  combination  with  a cook  stove  having  an  oven,  and  draft  flues  ex- 
tending about  said  oven,  of  the  curved  side  plates.  M,  U,  forming  extensions 
at  the  sides  and  rear  thereof,  substantially  ns  specified.” 

R is  a prolongation  of  the  side  plate,  M,  at  the  rear  end  of  the 
stove,  curving  inward,  and  resting  upon  the  rear  plate.  Inasmuch 
as  a cook  stove  ‘‘having  the  usual  draft  flues  and  oven,”  which  is 
made  one  element  of  the  combination  in  the  first  claim,  is  the  same 
stove  as  is  made  the  corresponding  element  of  the  second  claim,  the 
claims  are  in  effect  for  the  same  thing.  The  claims  in  the  patent 
were  not  prepared  with  techniciil  precision,  and  are  somewhat  ob- 
scure. Objection  is  made  to  them  by  counsel  for  the  appellant,  that 
they  do  not  describe  a practicable  combination.  In  terms,  they 
describe  a complete  cook  stove  as  one  element  of  the  combination, 
and  the  side  plate,  M,  could  not  be  put  together  with  the  stove  al- 
ready completed.  But,  on  looking  at  the  specifications,  we  see  that 
the  patentee  did  not  mean,  in  his  claims,  to  use  as  one  part  of  his 
combination  the  whole  cook  stove,  but  the  stove  minus  the  outer 
plates,  which  were  to  be  supplied  by  the  other  element  of  the  com- 
bination. If,  therefore,  we  apply  the  benignant  rule  of  construc- 
tion,— as  we  are  required  to  do, — that  the  claims  should  be  con- 
stnied  by  the  specifications,  and  that  if,  looking  at  both,  the  court  is 
able  to  understand  the  meaning  of  the  patentee  in  the  language  of 
his  claims,  and,  as  so  und(*rstood,  the  combination  is  a pnicticable 
one,  it  will  give  effect  to  them  caccoi’ding  to  the  ap])arent  purpose. 
Ryan  v.  Goodwin,  3 Sumn.  514,  Fed.  Cas.  No.  12.185;  Blanchard  v. 
Sprague,  3 Sumn.  534,  Fed.  Cas.  No.  1,518;  Turrill  v.  Railroad,  1 
Wall.  4bl ; Klein  v.  Russell.  10  Wall.  43.‘»,  4G0;  Haworth  v.  Hard- 
castle,  Webst.  Pat.  (’as.  480;  Blamiy  v.  Griflith,  3 Fish.  Pat.  Cas. 
GOO,  Fed.  Cas.  No.  1,520;  Roller-Mill  Co.  v.  Coombs,  30  Fed.  2,5. 
Tlu*se  are  a few  of  the  great  number  of  cases  in  which  the  foregoing 
rule  has  been  approved  and  apidied.  Of  course,  if  the  language  of 
ti  claim,  in  the  light  of  the  specifications,  does  not  show  that  the 
pat(‘ii!ee  has  described  a practicable  combination,  there  is  an  end  of 
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it,  and  the  claim  is  nugatory.  It  is  claimed  for  this  patent  that  it 
provides  more  sfiace  for  the  flues  and  oven,  without  increasing  the 
cost  of  the  stove.  Whether  this  is  so  with  respect  to  the  flues  seems 
to  be,  upon  the  evidence,  dubious.  The  reasons  advancc*d  for  believ- 
ing it  are  not  very  satisfactory.  If  the  oven  is  enlarged,  the  curv- 
ing in  of  the  aide  plates  at  their  edges  must  necessarily  involve  the 
use  of  more  material  in  the  side  plates  than  if  the  plates  were  vertical 
throughout  But  it  is  not  necessary  for  us  to  decide  how  the  fact  is. 
With  regard  to  the  increase  of  the  oven  space  by  the  proposed  con- 
struction, it  seems  clear  that,  if  the  bottom  plate  is  contracted  to  di- 
minish the  material,  it  must  be  at  the  expense  of  the  flues.  It  is  true 
that  the  l>ringing  of  the  oven  doors  back  upon  the  rear  prnj(‘ction  of 
the  side  jdates  might,  from  the  size  given  to  the  doors,  induce  purchas- 
ers to  believe  that  the  oven  is  larger  than  it  really  is.  But  that  would 
be  a species  of  de<  eption  which  could  hardly  be  said  to  be  an  im- 
provement in  a useful  art,  which  the  patent  laws  are  desigiu‘d  to  en- 
courage. In  the  complainant’s  stoves  built  under  this  patent,  the 
oven  door  is  shown  to  be  swelled  out  in  its  central  part,  and  in  this 
way  the  oven  space  is  widened.  But  the  form  of  the  oven  door  is 
not  involved  in  the  patent.  The  door  constitutes  no  iwirt  of  the  com- 
bination. The  transfer  of  a portion  of  the  width  of  the  oven  plates 
to,  and  casting  it  as  an  inward  projection  of,  the  side  plates,  dot^s 
iif)t  lessen  the  material  employed,  or  result  in  any  advantage  that  we 
can  see,  or  that  is  suggested  by  the  patentee.  The  substamre  of  his 
patent  and  of  his  invention,  as  before  stated,  consists  in  the  curving 
of  the  side  plates. 

TV’^e  come  now  to  the  consideration  of  the  prior  art  in  the  construc- 
tion of  the  flues.  It  is  shown  by  the  evidence  in  the  record  that  as 
(*arly  as  1877.  and  for  several  years  thereafter,  Gordon  G.  Wolfe,  of 
Troy,  N.  Y..  made  and  sold  a large  number  of  stoves  having  a sim- 
ilar curvature  and  expansion  of  the  side  plate  along  the  side  of  the 
flue  extending  under  the  bottom  of  the  oven.  This  device  of  Wolfe, 
after  some  modifications,  was  patented  to  one  Gobelle,  of  rieveland. 
In  this  patent  the  back  flue,  it  is  said,  was  extended  by  curving  the 
wall  of  the  flues  adjoining  the  sides.  This  construction  of  the  Wolfe 
stove  is  testified  to  by  the  witness  Keep,  who  was  engaged  in  the  stov(' 
biisin<*ss  at  Troy  at  the  time;  and  he  is  corroborated  by  Wolfe  himself, 
who  was  produced  as  a witness,  and  also  by  the  witness  Hagan,  a me- 
chanical exp('i*t  and  solicitor  of  patents,  wiio  examined  one  of  Wolfe’s 
stoves  in  187fi.  while  a suit  was  pending  concerning  the  validity  of  a 
jmtent  involv»*d  in  its  construction.  Keep  also  testifies  that  at  about 
the  same  time,  as  we  understand  him,  one  George  Grav(»s  made  a stov(* 
at  Troy  called  the  ‘‘i^enora,”  which  had  the  front  plate  of  both  bot- 
tom and  rear  flues  curved  and  turii(‘d  in  at  the  edges.  How  ex- 
tensively tlu*  Graves  stov(‘  went  into  use  does  not  appear.  What 
the  object  of  this  peculiarity  in  the  form  of  the  side  plates  was.  we 
are  not  infornunl;  and  we  cannot  say  wludher  it  was  done  to  en- 
large the  flue,  or  to  improve  the  looks  of  the  stove.  It  is  probable, 
however,  that  tin*  latter  was  the  main  pnrp(»S(*.  for  it  is  not  made  to 
appear  that  the  flues  of  the  old  construction  were  d<‘fective  in  their 
28C.C.A.-21 
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capacity.  I^ut  it  is  not  inatei  ial.  The  existence  and  prior  public  use  of 
side  plates  in  stoves  making  up  the  same  combination  as  that  shown 
by  the  patent  in  suit,  of  an  almost,  if  not  exactly,  similar  formation, 
would  defeat  the  patent,  whether  the  advantages  of  it  were  known 
to  the  manufacturers  and  users  of  the  older  stove  or  not.  Much 
stress  is  laid  upon  the  advantage  gained  by  the  widening  of  the  oven 
produced  by  giving  the  swelling  form  to  the  side  plates.  T-ndoubt- 
edly  the  oven  is  widened,  relatively  to  the  bottom  plate  of  the  stove, 
by  curving  in  the  lower  edge  of  the  side  plate,  and  so  rehrtively  to 
the  top  and  back  plates,  by  the  like  curving  of  the  edges  of  the  side 
plate  where  the  plates  meet.  And  this  result  was  obvious  to  the 
most  common  observer  of  the  earlier  stoves.  It  is  difficult  to  find 
invention  in  discovering  so  plain  an  inference  as  this.  And  so  of 
the  Hues.  If  there  had  never  been  any  previous  consti-nction  of  the 
kind,  it  would  be  hard  to  find  any  sufficient  grounds  on  which  to 
sui)port  this  patent.  No  new  function  of  the  stove  is  developed. 
The  results  of  oj)erating  it  are  tlie  same.  The  i>arts  remain  in  sub- 
stance as  before.  The  form  of  one  of  them  is  changed.  The  result 
of  that  is  that  the  top,  bottom,  and  rear  plates  can  be  made  smaller. 
If  the  saving  thereby  made  was  worth  the  wliile,  it  involved  no  in- 
vention to  draw  in  the  edges  of  the  side  plates  to  accomplish  it. 
If  Ihe  swelling  form  was  new%  and  the  beauty  of  the  stove  was  there- 
by increased,  it  might  give  ground  for  a design  patent,  but  that  feat- 
ure alone  would  not  suj)port  a patent  for  the  structure  itself.  Moi*e 
over,  it  is  within  (‘ommon  knowledge — and  therefore  the  court  should 
take  judicial  notice  of  the  fact — that,  a good  while  before  the  inven- 
tion claimed  by  Roal,  box  stoves  were  in  general  use,  the  side  and 
back  plates  of  which,  as  well  as  the  door,  w’ere  swelled  out  in  their 
(•(‘iitral  parts,  and  turned  inw’ards  tow’ard  the  etlges.  This  forma- 
tion widened  tin*  stove  in  the  saim*  locality  as  that  of  the  oven  in  the 
cook  stove,  and  suggested  all  the  advantages  of  fonn  and  a])|H"ar- 
ance  to  be  gain(*d  by  such  expansion  of  the  center  in  a cook  stove. 
Rut  the  use  of  the  curved  formation  of  the  side  plates  along  the  si<le 
flue  under  the  ov(‘ii  in  the  Wolfe  stove  is  sufficiently  ]»roven.  The 
<‘vidence  that  this  fomiation  was  employed  at  the  rear  end  of  the 
side  plates  alongside  the  vertical  flues  is  not  so  clear.  Rut,  if  we 
were  to  negative  this,  the  case  would  still  stand  exposc^l  to  the  rule 
stat(‘d  in  Smith  v.  Nichols.  21  Wall.  112,  119: 

“A  mere  carrying  forwanj.  or  new  or  more  exiencPHl  apj»licat}on.  of  the  origi- 
nal thought:  a change  only  In  the  form,  proportions,  or  degrts*;  the  suhstitn- 
tlon  of  equivalents,  doing  snhstantially  the  same  thing  in  the  same  way  hr 
substantially  the  same  means,  with  better  results,— is  not  such  Invention  as  will 
sustain  a iiatent,” 

This  rul(*  has  been  since  st>  many  times  restated  and  applied  that 
it  has  become  familiar  do<  trine.  Fox  v.  Perkins,  3 C.  C.  32.. 52 
Fed.  205.  It  htis  bc*en  most  frequently  quoted  in  cases  of  the  simple 
(leveloi)ment  of  the  original  thing.  Rut  the  transferring  by  Mr. 
Real  of  the  same  construction  from  the  lower  edge  of  the  side  plates 
jilong.  the  bottom  flues  to  the  rear  edge  along  the  rear  flues,  if  in  fact 
that  was  new'  with  him,  w’ould  furnish  an  apt  illustration  of  a new 
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ation  of  the  original  thought,  such  as  is  spokeu  of  in  the  case 
just  quoted.  Indeed,  it  would  come  near  to  a mere  duplication  of 
the  former  construction  to  p(*rform  the  like  service  in  a connecting 
flue,  such  as  was  found  in  L.  Schreiber  & Sons  Co.  v.  Grimm,  1!)  C. 

A.  b7,  72  Fed.  (>71,  and  Clark  v.  Deere  & Mansur  Co..  25  C.  C.  A.  Oil), 
80  Fed.  534.  The  curving  of  the  side  plates  at  the  edges  may  not 
Im*  identically  the  same  in  the  Wolfe  stove  and  that  of  the  stoves 
manufactured  by  the  complainant  under  the  Boal  patent,  but  a ihere 
change  of  form,  not  substantial,  and  not  producing  results  distinct 
in  their  nature,  is  not  invention.  But  Boal  does  not  detine  the  de- 
gree* of  curvature,  and  any  appreciable  degree  would  fultill  the  re* 
ejjuirements  of  his  j)atent.  Having  this  fact  in  view,  and  having  no 
doubt  that  the  Wolfe  stoves  had  this  formation  with  respect  to  the 
sides  of  the  bottom  flutns,  at  least,  and  that  those  8tovc*s  had  been 
diss(*minated  widely  and  in  public  use  many  years  before  Boal’s  al- 
leged invention,  we  think  there  was  error  in  sustaining  his  patent. 

There  is  much  evidence  in  the  record  in  regard  to  the  Garland 
stoves,  w'hich  the  appellee  produces,  as  anticipating  the  patent  in 
suit.  It  was  proven  by  the  appellee,  clearly  enough,  that  the  Gar- 
land stove,  which  also  possesses  the  same  circular  formation  near 
the  edges  of  the  side  plates,  was  manufactured  and  on  sale  prior  to 
the  date  of  BoaPs  application  for  his  original  patent,  and  that  Boal 
must  have  known  this.  But,  after  this  proof  was  in,  the  compiaiii- 
ant  offered  evidence  to  show'  that  Boal’s  invention  was  prior  to  his 
application,  and  antedated  the  production  of  the  Garland  s1ov(»  by  a 
short  period  of  time.  It  may  be  true.  We  do  not  decide  that  ques- 
tion. The  circumstances  are  such  that  we  should  feel  imp<*lled  to 
l<M)k  into  it  more  criticallv  if  we  w'ere  not  satisfied  that  Boal  had 


been  anticipated  in  another  quarter.  It  s(H*ms  altogether  likely  that 
both  the  Boal  and  Garland  stoves  are  simply  the  adoption  and  ex- 
]iaiisioii  of  old  c(mstructions. 

Patent  No.  23,780  relates  to  a design  employed  in  the  form  and 
ornamentation  of  the  comjila inant’s  stove.  The  form  is  stated  to 
embody  round  corners  on  the  front  frame  plate,  the  edges  of  which 
are  flush  with  the  edges  of  the  curved  door.  The  ornamentation 
4*oiisists  of  scroll  w ork  on  the  outside  borders  of  the  larger  side  mem- 
b4*rs  of  the  stove,  and  u])on  the  body  of  the  smaller  members  which 
lack  room  for  the  advantageous  representation  of  such  work  u]»on 
their  margins.  Another  feature  of  his  design  consists  of  an  orna- 
mental central  portion  of  the  oven  door,  in  imitation  of  an  alligator 
skin,  inclosed  in  which  is  the  nameplate  or  |uinel  of  the  door.  The 
npecifications  and  drawings  describe  the  fonnation  and  ornaim*nta- 
tion  of  several  jiarts  of  the  stov(*,  and  th(*reto  ar<*  appi*uded  eight 
claims,  the  first  of  which  is  for  the  design  of  the  whole  stove.  Tin* 
it*st  are  for  the  distinct  parts  referred  to  in  the  s|H*cificatious.  Tin* 
first  claim  is  the  only  one  involved  in  the  controversy.  It  is  not 
urged  that  anv  of  the  others  are  infringe<l.  The  art  of  ornamenta- 
tion with  scroll  work  is  ancient.  The  classical  sculpture  and  ar- 
chite<‘ture  of  the  old  civilization  em]doved  it  in  various  styh*s,  and 
in  a variety  of  their  productions;  and  its  use  has  bt'cu  continued 
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and  enlarged,  not  only  in  the  old  departments  of  the  arts,  but  in 
new  and  familiar  productions  in  domestic  life.  Not  only  the  col- 
umns, capitals,  walls,  and  ceilings  of  buildings,  and  tapestries,  old 
and  new,  illustrate  it,  but  the  counterpanes  of  beds,  the  covers  of 
tables,  and  tlie  borders  of  the  pages  and  covers  of  books  and  maga- 
zines are  some  of  many  other  things  seen  in  almost  universal  use. 
Again,  it  is  well  known,  and  matter  of  common  observation,  that 
when  the  object  to  be  decorated  is  large  enough*,  and  exposes  its 
whole  surface,  it  is  regarded  as  in  good  taste  and  effective  to  dispose 
such  decoration  upon  its  margins,  though  it  would  not  be  so  prac- 
ticable upon  smaller  surfaces.  All  these  things  being  so,  the  held 
for  invention  in  decorating  the  plates  and  legs  of  stoves  with  scroll 
work,  if  it  was  open  at  all,  must  necessarily  be  limitcHl.  It  could 
not  consist,  broadly,  in  displaying  scroll  work  in  general  upon  the 
margins  of  the  sides  and  other  prominent  features  of  the  stove. 
There  must  be  something  peculiar  in  the  formation  of  the  scrolls 
themselves,  or  in  their  relative  arrangement,  so  as  to  produce  a dis- 
tinct effect,  affording  a special  utility  beyond  any  ordinary  work  of 
the  kind.  It  was  not  possible  for  Boal  to  establish  a monoply  in 
the  ornamentation  of  stoves  with  scroll  work  displayed  in  a way 
which  was  not  distinguishable  to  the  general  observation  from  ordi- 
nary work  of  the  kind  exposed  in  appropriate  j)laces  xipon  such  an 
article.  That  was  a privilege,  an  advantage,  accruing  to  everybody 
from  the  progress  of  art.  It  is  not  nei*essary  to  decide  w’hether  his 
design  meets  the  requirements  that  were  imposed  upon  him  when 
he  proposed  to  make  a design  of  this  sort  patentable;  for,  if  that 
be  admitted,  it  is  plainly  obvious  that  the  defendant's  stove  does 
not  infringe  his  patent,  when  limited  to  the  specific  characteristics 
of  his  scrolls,  or  the  peculiar  arrangement  of  them.  The  complain- 
ant does  not,  as  we  understand,  contend  that  there  is  a close  simili- 
tude between  the  design  of  his  stove  and  that  of  the  defendant,  when 
considered  in  detail.  It  would  be  vain  to  contend  for  that;  for 
w'hile  it  must  be  admitted  (and  this  is  the  contention  most  pressed 
by  the  complainant)  that  to  the  casual  observer,  or  to  one  who  re- 
gards their  general  appearance  only,  there  is  a sameness  of  appear- 
ance, vet  it  is  only  the  sameness  which  results  from  the  use  bv  the 
defendant  of  the  resources  which  w'ere  of  right  open  to  each, — that 
is,  in  this  ca.se,  the  privilege  of  using  an  old  kind  of  ornament,  in  its 
common  style  of  application,  to  the  improvement  of  the  appearance 
of  his  stoves.  Another  quite  noticeable  difference  in  the  design  of 
the  complainant's  stove  consists  in  the  imitation  of  the  skin  of  an 
alligator  upon  the  oven  door,  in  the  space  surrounding  the  panel  for 
the  nameplate,  which  is  not  found  in  the  defendant's.  But  it  is  not 
ne<*essary  to  dwell  upon  this  and  other  difference's.  The  detail  of 
th<*  ornamentation  vari(‘s  in  most  ]>articiilars,  and  the  arrangement, 
in  their  relation  to  (*ach  other,  of  the  details,  varies  also.  To  de- 
clare the  defendant's  stove  an  infringement  would  be  to  concede  to 
the  Boal  patent  pretensions  broad  enough  to  cover  the  whole  tieia 
of  ornamenting  stoves  with  scroll  work  applied  according  to  the  gen- 
erally approved  style  and  methods  of  the  art.  As  this  concession 
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must  be  denied,  it  follows  that  the  alleged  infringement  must  also  be 
denied.  The  decree  of  the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court  below  to  dismiss  the 

bill. 


(84  Fed.  197.) 

WILLIAMS  V.  AMERICAN  STRING  WRAPPER  CO.  et  bL 
(Circuit  Court  of  Appeals,  Seventh  Circuit.  Jauuury  3,  1888.) 

No.  433. 

Patents— Invention — String  Wrappers. 

The  Wllllniiis  patent,  No.  558,244,  for  an  Improvement  in  string  wrappers, 
consisting  in  cutting  into  the  wrapper  on  both  sides  of  the  end  of  the  string, 
to  facilitate  getting  hold  of  the  string,  so  that  the  wrapper  may  be  easily 
opened  without  tearing  or  injuring  the  newsi>jii>?r  or  other  article  wrapped 
therein,  is  void  for  want  of  invention.  81  Fed.  200,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  Ftetes  for  the  North  - 
ern Division  of  the  Northern  District  of  Illinois. 

This  was  a suit  in  equity  by  Benajah  Williams  against  the  Ameri- 
can String  Wrapper  Company  and  Arthur  L.  Curry  for  alleged  in- 
fringement of  a patent.  Tbp  circuit  court  dismi'^'u^d  the  bill  for  want 
of  equity  (81  Fed.  200),  and  the  complainant  has  appealed. 

Frank  T.  Brown,  for  appellant 

C.  Clarence  Poole  and  Taylor  E.  Brown,  for  appellees. 

Before  WOODS,  JENKINS,  and  SHOW  ALTER,  Circuit  Judges. 

WOODS,  Circuit  Judge.  In  this  case  the  circuit  court  found  that 
letters  patent  of  the  United  States,  558,244,  issued  on  April  14,  1800, 
to  Benajah  Williams,  were  invalid  for  want  of  novelty,  and  accord- 
ingly dismissed  the  bill,  which  was  broii»'ht  to  obtain  an  injunction 
against  infringement.  Williams  v.  W^rapper  Co.,  81  Fed.  200.  The 
first  claim  of  the  patent  reads  in  this  wise: 

“A  wrapper  for  new.spapors,  periodicals,  and  the  like,  comprising  a body  por- 
tion having  a thread  or  cord  attached  thereto,  said  thread  or  cord  arranged  in 
proximity  to  and  parallel  with  the  end  of  said  body  portion,  and  extending 
transversely  across  the  same,  and  terminating  flush  with  the  edge  thereof; 
said  l>ody  portion  provided  with  slits  in  the  edge  thereof  adjacent  to  the  ends 
of  tlie  thread  or  cord,  forming  a partially  detached  portion,  wlilch  partially  de- 
tached portion  remains  attached  to  the  thread  or  cord,  as  and  for  the  purpose 
set  forth.” 

The  other  claims  differ  from  this  only  in  minor  particulars,  the  sec- 
ond describing  “the  inner  ends  of  said  slits”  as  “converging  towards 
each  other  and  the  thread  or  cord,”  and  the  third,  besides  the  incliii(*d 
slits,  calling  for  a wrapper  “comprising  a rectangular  body.”  The 
specification,  in  part,  says: 

“The  object  of  thi.s  invention  is  to  provide  a wrapper  that  can  be  easily 
opened  without  tearing  or  injuring  the  newspaper,  periodical,  or  other  article 
wrapped  therein.  • • ♦ Adjacent  to  the  gummed  eud  of  wrapper,  A,  aud 
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extending  entlrel5*  across  the  wrapper,  parallel  with  tin*  end  thereof,  is  a 
small  flexible  thread  or  string.  C.  which  may  be  secun  d to  the  wrapi)cr  by  first 
Applying  to  the  thread  or  string  an  adhesive  siibstaiiee.  and  then,  before  the 
ntllie.sive  subslanee  lK*<‘omes  drj%  applying  .said  thread  or  string  directly  to  the 
material  out  of  wliieh  the  wrapper  Is  made,  and  permitting  tlie  aditesive  ma- 
terial to  Ik*  dried  in  any  suitable  manner.  The  string  or  ti.read  is  of  a length 
such  that  Its  einls  are  flush  with  the  edges  of  the  wrapper,  as  .shown.  On 
each  side  of  the  string,  at  the  ends  thereof.  I provide  a short  notch  or  slit, 
I>,  in  the  edge  of  tlie  wrapper,  as  shown,  for  a puriiose  to  be  presently  de- 
.s<’i*ibed.  The  two  slits  at  each  end  may  be  inclim*d  towards  each  other  from 
the  outer  edge  of  the  wrapper.  The  string  or  thread.  C.  is  applied  to  the  same 
side  of  the  wrapper  ns  the  adhesive  substance.  H:  so  that  when  the  wnipper 
is  wrapped  around  a newspaper,  periodical,  or  other  article,  as  indicated  at  E. 
Fig.  2,  tile  string  or  thread  will  be  on  the  inner  sui*face  of  the  wrappers,  .ns 
sliown.  The  wrapping  of  the  article  is  l>egun  at  the  end  of  the  wrapper  op- 
posite the  end  to  which  the  adhesive  substance  and  the  thread  or  string  are 
applied,  and  the  said  siting  or  thread  is  located  adjacent  to  the  gummed  end 
of  the  wrapper,  so  that,  when  the  wrapper  is  applietl  to  tlie  article,  only  one 
thieknt^ss  of  the  wrnpiter  is  neces.sarj’  to  be  ruptured  to  open  the  pack.ig<*  or 
bundle.  The  provision  of  the  slits.  D,  enables  a person  to  easily  grasp  the 
end  of  the  string  or  thread  to  effect  a rupture  of  the  wnipper  across  its  entire 
width.  If  deslre«l.  slits.  D.  may  be  provided  only  in  one  edge  of  the  body  i>or- 
tion.  The  portion  of  the  wnipper  Included  between  the  two  slits  at  the  end 
of  the  string  is  prevtuiled  from  lK*comlng  detached  by  its  adhesion  to  the 
string,  and  al.so  by  reason  of  the  fact  that  the  slits,  D.  do  not  join  each  other 
at  the  inner  extremities  thert*of.  It  will  be  obvious  that  the  flexibility  of  the 
thread  or  string  will  not  Interfere  with  the  folding  or  rolling  of  the  wrappers 
when  handled  in  bulk.  AVrapi>ers  constructe<l  in  acconlance  with  my  inven- 
tion ma.v  be  made  of  any  desired  size  and  shape,  ami  of  any  suitable  material. 
If  desiml.  the  gumming  of  the  edge  of  the  wrapper  may  1h*  omitteel.  and  the 
wrai)per  may  be  secured,  when  wnipped  ai’ound  an  article,  by  any  suitable 
or  well-known  method,  as  will  be  reailily  understoorl.” 

Numerous  jki touts  were  produced  in  proof  of  the  prior  art,  but.  by 
stipulation  of  counsc*!,  copies  of  all  were  omitted  from  the  record  ex- 
cept the  British  patent  340,  issued  in  18GG  to  Earnest  Petito,  and  let- 
ters patent  of  the  United  States  180,773,  issued  August  8,  1S7G,  to 
H.  B.  Magruder  and  K,  M.  Walsh;  271,006,  issued  on  January  23, 
1883,  to  J.  A.  Whitney;  450,461,  issued  on  September  15,  ISOl,  to 
W.  J.  Puckett;  486,523.  issued  on  November  22,  1802,  to  J.  Ziinnier- 
man;  and  510,185,  issued  May  1,  1894,  to  P.  J.  Ogle*  Prior  use  also 
was  alleged,  predicated  upon  wrappers  made  at  Toledo,  Ohio,  be- 
tween 1880  and  1806,  according  to  designs  of  Henry  T.  Marshall,  as 
illustratt*d  in  his  aimlications  for  jMitents  fih*d  February  10  and 
March  22,  1888,  drawings  of  which  are  in  the  record  by  agr<*ement. 
The  Petito  patent  shows  a thread  in  the  fold  of  an  envelope  for  a 
letter  with  perforations  near  the  end  of  the  fold.  The  patent  to  Ma- 
grudei'  and  Walsh  also  has  ref(*rence  to  envelopes  for  letters,  and 
sliows  a string  or  cord,  covered  within  the  folded  end.  and  not  ex- 
t<*nding  beyond  the  sides,  with  a series  of  perforations  in  a corner  of 
the  envelope  near  one  end  of  the  string.  The  Whitney  design  is  for 
an  envelope  or  covering  for  cigars,  and  ne'^d  not  be  more  particularly' 
described.  The  Ihickett  oatent  shows  a cord  in  the  bottom  fold  of 
an  envelope,  the  corners  of  which  are  made  to  project  and  cover  the 
knotted  ends  of  the  string.  The  Zimmerman  pjitent  is  for  improve- 
ments in  key-opening  sheet-metal  cans,  and  shows  a detached  strip 
terminating  in  a free  tongue  at  one  edge  of  the  blank  sheet  of  which 
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the  can  is  made.  The  Ople  desijni.  of  which  an  illustration  is  piven 

in  the  margin,  is  a wTapper  or  envelo[>e  for 
periodicals  and  the  lik(*,  provided  with  two 
lines  of  slits  forming  a t(‘!U'ing  strip,  tlie  slits 
of  each  line  being  dispos(‘d  at  such  angles  that 
the  line  of  fracture  is  prevented  from  deviat- 
ing from  its  proper  course.  The  Marshall  de- 
signs were  also  for  wrappers  for  periodicals  or 
newspapers,  and  show  a thread  extending 
across  the  bcnly  near  the  gumim'd  edge  of  the 
wranper,  the  ends  of  the  thread  in  one  form  of 
construction  projecting  beyond  tin*  side  lines 
of  th<^  wrap[)er,  and  in  the  other  form  terminat- 
ing flush  with  those  lines  in  a circular  notch 
cut  out  of  the  [Kijjcr,  whereby  the  ends  of  the 
string  are  left  uncovered. 

In  view  of  what  had  been  done  b<*fore,  Williams,  it  is  ch*ar.  cannot 
be  credited  with  a patentable  contribution  to  the  art.  llis  com-eption 
may  have  been  original  with  him,  but  it  was  not  essentially  m*w. 
The  use  of  the  string  or  cord  was  familiar,  and  if  a cut  or  slit  in  tin* 
edges  of  a wrappei*.  already  provided  with  a string.  b»r  the  pur|)ose 
of  making  easy  the  grasping  of  the  ends  of  the  string,  was  not  other- 
wise an  obvious  expedient,  it  was  plainly  suggested  by  the  pat(*nt  of 
Ogle.  It  was  only  necessary  to  place  the  string  ujion  the  tearing 
strip  of  that  patent  to  produce  the  exact  design  in  question.  The  de- 
cree below  must  be  afiirmed. 
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(84  Fed.  201».) 

SERVISS  V.  FERGUSON  et  al. 

(Clrcntt  Court  of  Appeals,  S€*cond  Circuit.  December  14,  1807.) 

No.  la 

1.  Balvaoe— Derelicts— Obligation  ok  Salvors. 

Salvors  resculnp  a derelict  property  are  under  a lejrnl  obligation  to  care 
for  the  preservation  thereof  while  they  retain  possession. 

2.  Same. 

Salvors  of  a derelict  barge,  who  placed  her  in  a slip,  where  slie  aft(*rwards 
sunk,  and  was  then  run  upon  and  cnished  by  a vessel  moving  about  in 
tlie  slip,  held  liable  in  damages  to  her  owners  for  the  amount  of  tlieir  loss 
less  a reasonable  .salvage  award,  on  ac<'ouni  of  their  negligence  in  not 
taking  other  precautions  to  indicate  tlie  iHjsltlons  of  the  siiiikeii  boat  than 
merely  notifying  persons  aliout  tlie  wliarf  of  tlie  place  where  she  was 
sunk,  and  then  going  away,  and  leaving  no  one  in  charge. 


Apfjcal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  a libel  by  William  H.  Servis.s  against  William  E.  Fergu- 
son and  others,  owners  of  the  tug  Governor,  to  recover  damages  for 
the  loss  of  a scow.  The  circuit  court  entered  a decree  for  the  libelant, 
and  the  respondents  have  appealed. 
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The  district  court  in  rendering  its  decision  delivered  the  following 
opinion  (BROWN,  District  Judge): 

“The  defendant,  about  midnight  on  February  8,  1895,  picked  up  the  libelant’s 
scow,  which  was  adrift  with  no  one  on  board,  in  the  ice  of  the  East  river,  and 
towed  her  into  the  slip  between  Seventeenth  and  Eighteenth  streets,  and 
moored  her  outside  of  another  scow  there  made  fast  to  the  dock.  Within 
a few  hours  afterwards,  and  while  the  defendant’s  tug  was  temporarily  ab- 
sent, the  scow  sank  at  her  moorings,  without  any  fault,  as  I find,  of  the  de- 
fendant, and  probably  through  previous  injury  of  the  Ice.  On  the  return  of 
the  salvor  a few  hours  after,  it  was  perceived  that  the  scow  had  sunk;  one 
mooring  line  was  still  taut  running  down  Into  the  water,  and  some  fenders 
were  afloat  above  her.  The  slip  was  occupied  by  a dredge  and  several  scows 
belonging  to  a dredging  company,  a dumping  boat,  and  several  city  dirt  scows. 
These  were  moved  around  in  the  slip  as  occasion  required,  sometimes  by  tugs, 
sometimes  by  hand.  Early  in  the  forenoon  one  of  the  boats,  being  moved  by 
hand,  was  run  upon  the  sunken  scow,  but  got  off  with  the  rising  tide.  There 
were  contacts  by  other  boats.  Some  days  afterwards,  when  the  scow  was 
raised,  it  was  found  to  be  so  crushed  as  to  be  worthless.  I have  no  doubt  that 
what  was  left  of  her  was  practically  «testroyed  by  the  collision  with  the  first 
boo‘‘ 

“The  libelant  contends  that  the  defendant  as  salvor  is  answerable  for  this 
loss,  both  for  placing  the  libelant’s  lx>at  In  an  unsafe  place,  and  in  taking  no 
means  for  her  pivservation  from  injury  after  she  sank.  I think  the  place  to 
which  she  was  taken  was  well  enough,  if  suitable  care  had  been  given  to  her 
afterwards:  but  in  this  latter  respect  the  libelant’s  contention  must,  I think, 
be  sustained. 

“A  liberal  compensation  is  awarded  by  the  court  for  salvage  services, 
especially  in  the  rescue  of  derelict  vessels.  corresponding  legal  obligation 
rests  upon  the  salvor  to  take  reasonable  care  for  the  preservation  of  the  prop- 
erty while  he  retains  possession.  Story.  Bailm.  (9th  Ed.)  S 023;  The  Sumner, 
1 Brown’s  Adm.  52,  Fed.  Cas.  No.  13.G08. 

“The  only  hesitation  I have  had  in  this  case  has  arisen  from  the  circum- 
stances that  at  least  two  of  the  men  who  were  at  work  alx)ut  the  slip  noticed 
the  taut  line  running  beneath  the  water  and  the  fenders  afloat:  and  that  from 
these  circumstances  they  inferred  that  there  was  some  sunken  craft  beneath. 
The  defendant’s  captain,  who  had  brought  the  boat  in,  also  testified  that  he 
gave  verbal  notice  to  a number  of  persons  about  the  wharf  before  going  away 
in  the  morning  as  to  the  place  where  the  boat  was  sunk.  No  pains,  however, 
seem  to  have  been  taken  to  make  this  notice  general,  nor  was  any  si>eclal 
buoy  or  other  mark  made  of  the  wreck  beneath  the  water,  other  than  the  line 
and  fenders  above  spoken  of. 

“The  rule  of  diligence  obligatory  on  salvors  is  that  of  ordinary  care,  such 
as  persons  of  reasonable  prudence  would  naturally  be  expected  to  e.xerciae 
for  the  preservation  of  their  own  property  from  loss  or  Injury  under  like  cir- 
cumstances. Applying  this  rule,  I am  constrained  to  find  that  the  line  and 
the  fenders  were  not  snfticient  as  a reasonable  protection  to  the  scow,  or  a 
reasonable  notice  of  the  sunken  wreck,  considering  the  kind  of  work  going  on 
in  the  slip,  and  the  persons  in  charge  of  it.  I cannot  conceive  that  a man  of 
reasonable  prudence  would  have  left  his  own  Iwat  in  that  manner,  liable  to 
be  destroyed  by  the  boats  moving  back  and  forth  in  the  slip,  with  no  one  in 
attendance  to  give  warning  as  to  the  wreck,  or  any  more  plain  and  recogniza- 
ble buo.vs.  I must,  therefore,  allow  a decree  for  the  libelant,  which  will  be 
for  the  value  of  the  scow  at  the  time  she  sank  in  the  slip,  less  one-third  there- 
of, deducted  ns  an  allowance  for  the  salvage  service. 

’^‘If  it  seems  a hardship  to  require  the  defendant  to  pay  for  a boat  they  have 
rescued,  po.ssibly  from  complete  destruction,  it  must  be  remembered  that  the 
compensation  which  the  court  awards  for  salvage  services  includes  the 
recompense  for  all  the  necessary  care  of  the  salved  property:  and  that  the 
seeming  hardship  is  no  other  or  different  than  that  in  which  any  other  negli- 
gent loss  Involves  every  ordinar>’  bailee  for  hire.’’ 

James  J.  Macklin,  fop  appellants. 

J.  A.  Uylaiid,  for  appellee. 


Digitized  by  Googl 


329 


ADAMS  V.  citizens’  BANK. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURLVM.  Decree  of  district  court  affirmed,  with  costs,  on 
opinion  of  district  judge. 


(84  Fed.  270.) 

ADAMS  et  al,  v.  CITIZENS’  BANK  OF  TINA.  MO.i 
(GIrcnit  CToart  of  Appeals,  Seventh  Circuit  January  3,  1898.) 

No.  401. 

Custom— Equitable  Lien— Declaration  of  Agent— Pleading. 

firm  purchased  live  stock,  payings  therefor  with  money  borrowed  from 
a bank  under  a promise  that  the  proceeds  of  the  sale  thereof  “should  come 
back  to  the  bank,”  and  consij^ned  the  same  to  a commission  firm.  who.  in 
prior  iike  consijmments,  had  deposited  the  proceeds  of  sales  to  the  credit 
of  such  bank  for  the  benefit  of  the  consignors,  but  who  applied  a portion 
of  the  proceeds  In  this  instance  to  the  payment  of  a note  owing  to  them 
from  the  consignors,  who  authorized  such  application.  Prior  to  the  ship- 
ment, an  agent  of  the  commission  firm  stated  to  the  bank,  but  not  in  the 
presence  of  the  consignors,  that  the  proceeds  would  be  deposited  in  the 
usual  way,  but  It  appeared  that  the  bank  did  not  rely  thereon,  but  upon  the 
good  faith  previously  shown  by  the  commission  men.  Held,  that  the  bank 
bad  no  equitable  lieu  or  interest  in  either  the  stock  or  in  the  proceeds  of 
the  sale,  entitling  a recovery  from  the  commission  firm  of  the  amount  re- 
tained bv  them  from  the  proceeds  of  such  sale.  Bank  v.  Gillespie,  11 
Sup.  Ct.  118.  137  U.  S.  411.  distinguished. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

This  suit  was  brought  by  the  Citizens’  Bank  of  Tina,  a corporation  of  Mis- 
souri. against  George  Adams  and  John  C.  Burke,  citizens  of  Illinois,  doing 
business  under  the  name  of  George  Adams  & Burke,  as  commission  merchants 
selling  live  stock  at  the  stock  yards  of  Chicago.  John  Parsley  and  William 
Markwell,  residing  at  Tina,  Mo.,  were  partners,  engaged  there  in  purchasing 
and  shipping  live  stock  to  the  (Chicago  market  for  sale,  shipping  mainly,  if 
not  exclusively,  to  Adams  & Burke.  Frank  Lovell  was  an  agent  of  Adams 
& Burke,  employed  to  solicit  consignments  of  stock  to  that  firm  for  sale. 
Parsley  & Markwell  were  accustomed  to  pay  for  stock  which  they  purchased 
by  means  of  checks,  which  commonly  were  overdrafts,  upon  the  Citizens’ 
Bank,  the  bank  being  reimbursed  by  the  net  proceeds  of  sales,  which,  under 
instructions  to  that  effect  from  Parsley  & Markwell,  Adams  & Burke  were 
accustomed  to  deposit  with  the  Drovers’  National  ^nk  of  Chicago  to  the  • 
credit  of  the  Citizens’  Bank  for  the  use  or  benefit  of  Parsley  & Markwell. 
The  original  bill  was  amended  by  striking  out  the  fourth  to  ninth  paragraphs, 
inclusive,  and  inserting  other  or  modified  averments,  and,  as  amended,  the  bill 
charges.  In  substance,  in  addition  to  the  facts  above  stated,  that  on  October  1, 
1892,  Parsley  & Markwell,  having  purchased  of  Joe  Allamong  & Son  a number 
of  cattle  for  the  price  of  $8,012.68,  gave  In  payment  a check  upon  the  Citizens’ 
Bank;  that,  in  pursuance  of  the  usual  and  ordinary  course  of  the  business 
relations  which  had  existed  between  the  bank  and  Parsley  & Markwell  aq^ 
Adams  & Burke  for  several  years  before,  the  bank  credited  Allamong  & Son 
with  the  amount  of  the  check,  and  thereby  paid  them  the  full  price  of  the  stock 
so  sold;  that  Adams  & Burke  had  notice,  before  the  sale  of  the  stock  by 
them  In  Chicago,  that  the  bank  had  paid  the  purchase  price;  that  at  the  time 
and  before  the  bank  received  and  paid  the  check,  Lovell,  the  agent  of  Adams 
& Burke,  In  response  to  inquiries  by  the  bank,  stated  that  the  cattle  would  sell 


1 Rehearing  denied  March  5,  1898. 
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at  Chloapo  for  an  amount  moro  than  .suffielent  to  repay  the  hank  the  amount 
of  the  check,  and  that  the  stock,  consistinp  of  seven  car  loads  of  cattle  and 
two  car  loads  of  hop.s.  would  be  conslirned  to  his  principals.  Adams  & Burke, 
at  the  Union  Stock  Yards,  for  sale  In  the  usual  and  ordinary  course  of  Im.-^iness 
which  had  obtained  and  which  had  been  observed  and  carried  out  for  several 
years  prior  to  Octol)er  1,  1SP2.  between  the  said  flrms  of  (leorffe  Adams  &, 
Burke,  Parsley  & Markwell,  and  the  bank.  In  re.‘<pect  to  the  purchase  and  ship- 
ment by  the  said  Arm  of  Parsley  & Markwell  of  live  stock,  the  procee<ls  of 
which  i)urchases  and  shipments  had  theretofore  uniformlj*  been  deposited  by 
the  said  firm  of  Adams  & Burke  to  the  credit  and  account  and  for  the  use 
of  the  bank  in  the  Union  Stock  Yards  National  Bank,  because  Adams  & Burke 
hjid  been  notified  and  had  notice  that  the  bank  had  uniformly  during:  such 
period  advanced  the  money  with  which  Parsley  & Markwell  had  purchased  the 
live  stock  so  consljrned  to  them  for  sale  aforesaid:  that  at  the  same  time  T>ovelI 
said  he  would  a<'roinpany  the  cattle  from  Tina  to  the  Union  Stock  Yards; 
that  he  would  re<tnest  Adams  & Burke  to  notify  the  bank  of  the  price  at 
which  the  sale  had  been  made;  and  further  assured  the  bank  that  in  the  usual 
course  of  business  which  had  theretofore  obtained  and  been  observed  between 
the  bank  and  the  Anns  named  the  proceeds  of  the  sale  would  be  dei>osited  by 
Adams  & Burke  In  the  Union  Stock  Yards  National  Bank  as  early  as  the 
afternoon  of  Monday,  Octobers.  1S02;  that,  relying:  upon  the  pood  faith  there- 
tofore observed  by  Adams  & Burke  in  all  transactions  lietween  the  parties, 
the  Citizens’  Bank,  on  Octol>er  1.  1802.  paid  Allamonp  & Son  the  full  sum 
of  $8.012.dS;  that,  with  full  notice  of  the  fact  of  such  payment,  derived  both 
from  the  usual  course  of  business  and  from  Ixjvell.  Adams  & Burke,  havinp 
sold  the  stock  for  the  net  sum  of  $0,212.(18.  retained  then'of  the  sum  of  $5,000. 
and  deposited  only  the  remainder  to  the  credit  of  the  Citizens’  Bank.  The 
suit  was  broupht  to  recover  that  sum  of  $5.(XK).  In  the  oripinal  bill  it  was 
averred,  without  reference  to  the  prior  course  of  business,  that  Uovell.  as 
apent  for  .Adams  & B\irke,  stated  and  represented  to  the  (*ompIainant  that,  if  It 
would  advance  the  amount  of  the  cheek  to  Parsley  & Markwell  to  pay  for  the 
cattle  and  hops.  Adams  & Burke,  as  soon  as  the  sale  should  be  made,  would  no- 
tify the  bank  of  the  price  received,  and  would  deposit  the  proceeds,  less  their 
commission  as  brokers,  to  the  credit  of  the  complainant  in  its  correspondent 
bank  at  Chlcapo.  The  answer  of  the  respondents,  to  which  there  was  the  usual 
replication,  contained  explicit  denials  of  the  allepations  of  the  bill,  and  In  some 
particulars  affirmative  averments,  inconsistent  with  the  allepations  of  the  bill. 
Tlie  court  pronoun<‘Cd  an  opinion,  which  is  in  the  record  but  has  not  been  rei>ort- 
ed,  and  entered,  after  a recital  of  facts,  the  followlnp  decree:  “It  is  therefore 
further  ordered,  adjudped,  and  decreed  that  the  said  defendants,  Georpe  Adams 
and  John  C.  Burke,  or  one  of  them,  pay  to  the  said  com])lainant,  or  to  its  solicit- 
or, the  sum  of  $0,005,  beinp  the  amount  of  principal  and  Interest  due  and  owinp 
from  said  defendants  to  the  said  complainant  bank,  within  ten  days  from  the 
date  of  entry  of  this  decree,  and  that  the  said  complainant  have  and  recover  of 
and  from  said  defendants  Its  costs,  to  be  taxed  by  the  clerk  of  this  court;  and 
it  Is  further  ordered  that  the  complainant  have  execution  in  due  form  of  law 
therefor.  It  Is  further  ordered  and  decreed  that  uiK)n  payment  of  this  de- 
cree the  complainant,  the  Citizens’  Bank  of  Tina,  surrender  to  the  defendants 
the  note  for  five  thousand  dollars  ($5.0fK)),  dated  October  6,  1SJ»2,  sipned  by 
Parsley  & Markwell  and  John  Forsythe,  and  payable  to  the  order  of  Georpe 
-Vdams  Ac  Burke,  in  four  (4)  or  six  ((>)  months  from  its  date,  and  Indorseil  by 
(Jcorpe  Adams  & Burke  without  recourse,  and  that  said  defendants  thereby 
become  entitled  to  said  note,  and  to  hold  the  sjirae  for  (‘ollection.’’  The  assipn- 
ment  of  errors  contains  eipht  specifications,  the  first  four  of  which  are  un- 
avallinp,  because  jiredicated  upon  thinps  said  to  be  In  the  decree,  which  are  not 
to  be  found  there.  The  fifth  and  sixth,  in  so  far  as  they  can  be  deemed  ma- 
terial, are  embodied  in  the  elphth.  which  is  to  the  effect  that  the  court  erred 
in  findinp  the  issues  and  in  euterinp  a decree  in  favor  of  the  complainant. 
The  seventh  Is  that  the  court  erred  in  not  dismissinp  the  bill,  the  averments 
thereof  showing  that  there  was  a complete  remedy  at  law. 

Mason  H.  Loomis,  for  apiK‘llants. 

Francis  A,  Riddle,  for  appellee. 
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Before  WOODS,  JENKINS,  and  SHOWALTER,  Circuit  Judfies. 

WOODS,  Circuit  Judj>:e,  after  making  the  foi*egoing  statement,  de- 
livered the  opinion  of  the  court. 

The  case  deeidtnl  in  Bank  v.  Gillespie,  1.37  U.  S.  411,  11  Sup.  Ct. 
IIS,  is  broadly  different  from  the  present  case.  “In  equity,”  it  was 
there  said,  “the  Gillespies  may  projjerly  be  considered  the  owmers. 
They  paid  for  the  cattle;  the  orders  for  possession,  equivalent  to  bills 
of  sale,  were  in  their  name;  they  controlled  the  shipments;  and,  un- 
til their  money  advanced  and  stipulatcnl  profits  were  realized,  they 
were  <‘(iuitably  the  owners  and  in  control.”  No  such  situation  is  dis- 
cIost*d  here  either  by  averiu(*nt  or  by  proof.  The  Citizens’  Bank,  in- 
stead of  being  in  the  position  of  the  Gillespies,  did  not  pay  for  the 
cattle,  did  not  receive  bills  of  sale  or  the  equivalent,  did  not  control 
the  shipment,  and,  instead  of  being  the  ecputable  owners  of  either 
cattle  or  proceeds,  had  simply  the  legal  liability  of  Parsley  & Mark- 
well  to  repay  the  money  advanced  by  the  bank,  in  accordance  with 
their  agreement,  made  four  or  five  years  before,  when  tlu\v  com- 
menced business,  that  the  bank  should  pay  their  checks  given  for 
stock  purchased,  and  they  would  “have  the  proceeds  come  back  to  the 
bank.”  That,  in  effect,  was  to  extend  credit  to  Parsley  & Markwell, 
and  not  to  create  a lien  or  equitable  inten*st  for  the  benefit  of  the 
bank,  either  in  the  live  stock  purchased  or  in  the  proceeds  thereof. 
The  inference  that  no  more  than  this  w^as  intended  by  the  parties  is 
further  justified  by  the  consideration  that  Parsley  w’as  a man  of  affairs 
in  close  relations  with  the  bank,  and  that  in  the  course  of  business 
adopted,  whereby  the  bank  was  accustomed  to  receive  prompt  notice 
of  sales  and  of  the  dejM)sits  made  of  the  proceeds,  it  would  receive 
timely  information  of  any  di.sposition  of  the  proceeds  of  a sale,  con- 
trary to  the  agreement  or  custom,  as  it  did  in  the  instance  com- 
plained of. 

It  is  alleged  that  Lovell  represented  to  the  bank  that  the  consign- 
ment and  the  deposit  of  the  proceeds  of  sale  would  be  in  the  usual 
course  of  prior  business,  “because  Adams  & Burke  had  been  notified 
and  had  notice,”  but  it  is  not  averred  as  a fact  that  they  had  notice, 
“that  the  bank  had  uniformly  during  such  period  advanced  the  mon- 
ey,” etc.;  but,  if  the  diit'ct  averment  had  lK*en  made  of  such  notice, 
it  would  have  meant  no  more  than  know  ledge  that  the  bank  had  uni- 
formly given  credit  to  Parsley  & Markwell.  It  is  not  averred,  and 
there  is  no  proof,  that  Adams  & Burke  had  notice  of  the  agreement 
of  Parsley  & Markw'ell  with  the  bank  that  they  would  have  the  pro- 
ceeds of  sales  come  back  to  the  bank.  Their  custom  was,  it  is  true, 
under  supposed  directions  from  Ihirsley  & Markwell,  to  deposit  the 
net  proceeds  of  sales  in  the  Drovers’  National  Bank  to  the  credit  of 
the  Citizens’  Bank,  but  it  was  done  for  the  use  or  subject  to  the  or- 
der of  Parsley  & Markwell,  and  there  was  nothing  in  the  course  of 
the  business,  from  their  standpoint,  by  which  thi*y  were  required  to 
infer  an  agreement,  if  there  had  been  one,  which  gave  the  bank  an 
interest  in  or  lieu  upon  the  proceeds  of  a sale  before  the  deposit  was 
made. 
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In  respect  to  the  particular  shipment  in  question,  while  it  appears 
that  the  bank  made  inquiries  of  Lovell,  and  obtained  of  him  state- 
ments which,  if  he  had  the  requisite  authority  to  bind  them,  niiplit  be 
deemed  to  show  an  agreement  by  Adams  & Burke  to  deposit  in  the 
usual  way  the  proceeds  of  the  pending  consignment,  it  is  to  be  ob- 
seiwed  that  Parsley  & Markwell  were  not  present,  nor,  so  far  as  it 
appears,  cognizant  of  what  was  said  between  the  cashier  of  the  bank 
and  Lovell;  and  without  their  participation  it  w'ould  seem  to  have 
been  impossible  that,  by  reason  of  anything  said  by  Lovell,  the  bank 
should  have  acquired  a si>ecial  interest  in  the  proceeds  of  the  trans- 
action. Besides,  it  is  evident  on  the  averments  of  the  bill,  that  what- 
ever assurance  Lovell  gave  was  a matter  of  opinion,  based  on  the 
custom  of  business,  and  was  not  a promise  that  the  proceeds  )f  this 
consignment  should  be  deposited  to  the  credit  of  the  bank.  The  bank 
relied  on  no  such  promise,  but  solely,  as  it  is  alleged,  “upon  the  good 
faith  theretofore  obsen  ed  by  Adams  & Burke.”  It  is  beyond  ques- 
tion that  the  cashier,  who  acted  for  the  bank  in  the  premises,  ex- 
pected that  the  proceeds  of  the  consignment  w ould  be  deposited  to  the 
credit  of  his  bank,  and  that  I..ovell  knew'  of  that  expectation;  but  it 
is  at  the  same  time  true  that  the  bank  had  no  lieu  upon  the  cattle,  or 
control  of  the  shipment,  and  therefore  had  no  equitable  ground  for 
pursuing  the  proceeds  of  the  sale  into  the  hands  of  Adams  & Burke, 
who  applied  the  amount  in  controversy  to  the  payment  of  an  obliga- 
tion w’hich  they  held  against  Parsley  & Markwell,  who  had  author- 
ized the  application.  That  our  conclusion  involves  no  inequity  is 
shown  by  the  subsequent  conduct  of  the  bank,  and  other  considera- 
tions. The  bank  w^as  informed  of  the  alleged  misappropriation  with- 
in tw’o  or  three  days  thereafter,  but  made  no  complaint,  though  the 
opportunity  to  do  so  to  Lovell  in  person  was  frequent,  gave  no  notice 
of  its  claim  upon  the  money,  and  made  no  demand  for  it,  until  tlu* 
middle  of  the  ensuing  May.  On  the  contrary,  it  made  coni]>laint  to 
Markwell,  and  urged  him  to  replace  the  money,  and,  Markwell  having 
brought  to  the  bank,  or  to  the  cashier,  a note  for  ^5,000,  signed  by 
Parsley  & Markwell  and  John  For.sythe,  payable  to  the  order  of  .\d- 
ams  & Burke,  dated  October  6, 1892,  the  bank  on  the  same  day  made 
a draft  on  Adams  & Burke,  and  sent  the  note  and  draft  together  to 
them  at  Chicago,  on  the  statement  of  Markwell  that,  if  that  were 
done,  he  would  furnish  the  money  to  pay  the  draft,  implying  that  he 
w'ould  obtain  the  money  of  Adams  & Burke,  as  a new  loan  upon  the 
note.  The  note  and  draft  were  relurut^  to  the  bank,  Adams  & Burke 
declining  to  make  the  loan,  though  assured  of  Forsythe’s  pecuniary 
responsibility,  which  is  unquestioned.  Afterwards,  at  the  reqm^st  of 
some  one,  presumably  an  agent  of  the  bank,  Adams  & Burke  indorsiMl 
the  note  w ithout  recourse,  and  the  bank  holds  it  as  collateral  secu- 
rity for  the  liability  of  Parsl(*y  & Markwell  to  the  bank.  There  is  no 
basis  in  the  pleadings,  nor,  as  we  conceive,  in  equity,  for  that  part  of 
the  decree  which  directs  the  surrender  of  the  note  to  Adams  & Burke. 
It  never  became  theirs.  They  refused  to  accept  it,  aYid,  if  returned  to 
th(*m  under  the  decree,  it  is  far  from  certain  that  thev  could  enforce 
payment.  If  the  Citizens’  Bank  had  given  prompt  notice  of  their 
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claim  upon  the  money,  the  appi'llants  might  have  been  able  to  secure 
payment  of  their  demand  against  Parsley  & Mark  well  in  other  ways 
not  now  available.  The  course  taken  by  the  bank  was  equivalent  to 
a concession,  if  not  a representation,  that  they  had  no  such  right  as 
they  now  assert.  The  decree  below  is  reversed,  and  the  cause  re- 
manded, with  direction  to  dismiss  the  bill  at  the  cost  of  the  appellee. 


(S3 

CARSON  CITY  GOLD  & SILVER  MIN.  CO.  v.  NORTH  STAR  MIN.  00. 

(Circuit  Court  of  Appeals.  .Ninth  Circuit.  October  18,  1807.) 

No.  :i41. 

1.  Patented  Mining  Claimr— Conboi.idated  Claims— Extrai.atehai.  Rights— 
Conclusiveness  of  Patent. 

The  Issuance  of  a patent  for  a claim  made  up  of  several  claims  acquired 
by  purchase  Is  conclusive  that  the  parties  named  tocrcln  as  jrrantees  were 
the  owners,  not  only  of  the  surface  itround  described,  but  of  any  vdn  In- 
cluded therein,  to  the  extent  that  Its  apex  Is  found  wltbiu  the  exterior 
boundaries,  and  of  all  rights  and  privileges  Incident  thereto;  that  the  several 
locations  included  In  the  patent  had  been  properly  made  in  accordance  with 
law,  including  a discovery  of  the  lode;  and  that  the  amount  of  work  required 
by  law  had  bwn  performed  thereon.  i 

3.  Same— Extralatekal  Rights. 

The  owner  of  a claim  patented  under  the  act  of  1800,  and  made  up  by  the 
consolidation  of  several  claims  acquired  by  purchase,  is  entitled  to  extra- 
lateral  rights  In  respect  of  any  lode  or  vein  whose  apex  is  found  within  Its 
exterior  lx)undaries,  without  n>gard  to  the  location  of  the  interior  lines  which 
formed  the  boundaries  of  the  original  claims.  73  Fed.  51)7,  atiirmed. 

8.  Same. 

A patent  for  a consolidated  claim,  issued  under  the  act  of  1800,  is  not  void 
merely  because  the  gToun<l  patented  exceeds  the  300  feet  in  wldtli  allowed  by 
Rev,  St.  S 2320,  in  the  case  of  any  one  location.  l)ut  varies  in  width  from  650 
to  1250  feet.  Jjikin  v.  Dolly,  53  Fed.  .333,  and  Lnkin  v.  Roberts,  4 C.  0.  A. 
43S,  54  Fed.  462,  distinguished. 

4.  Same- Irregular  Shape  of  Claim— Extralateral  Rights. 

A patent  Issued  upon  an  application  filed  under  the  act  of  1806  entitles  the 

* owner  to  extralateral  rights  in  any  vein  or  lode  w’hose  apex  i.«  found  within 
the  patented  boimdarles.  without  regard  to  whether  such  boundaries  are  in 
form  of  a parallelogram.  If  the  end  lines  of  such  a claim  converge  in  the 
direction  of  the  dip  of  the  vein,  the  owmer  of  an  adjoining  claim  cannot  com- 
plain of  the  lack  of  parnilclism,  since  the  effect  is  to  limit  the  extralateral 
rights  so  as  to  give  the  patentees  less  of  the  vein  or  lode  in  depth  than  they 
have  at  the  surface. 

In  Error  to  the  Cirenit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

This  is  an  action  of  trespa.>^s  brought  by  the  plnintifT  in  error,  as  owner  of 
the  rrlsh-.Vmerican  mining  c‘l;iim.  situated  in  Nevada  comity.  Cal.,  agaln.st  the 
defendant  in  error,  which,  as  tlie  owner  of  the  North  Star  claim,  has  followed 
and  worked  its  lode  upon  Its  descent  under  the  surface  of  tlie  Irlsh-Amorican 
claim.  Both  claims  are  iKitentcd,  and  each  claim,  as  pat«*nted,  is  a consolida- 
tion of  a number  of  small  claims,  many.  If  not  all.  of  w’hich  were  located  long 
prior  to  the  enactment  of  any  mining  law  by  congress,  and  was  patented  in  the 

1 .\s  to  the  concliisiveness  of  iKilents  and  decisions  of  the  land  department,  see 
note  to  Hartman  v.  Warren,  22  C.  C.  A.  38.  Sec,  also,  note  at  end  of  case. 
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Irregular  shape,  and  of  the  unusual  size,  represented  upon  the  diagi*am  herein- 
after Inserted.  The  qia^stions  presented  by  the  writ  of  error  are  b.ased  upon  the 
alleged  lusurtieieney  of  the  tindings  of  the  elivuii  <‘onrt  to  sui)port  the  Judgment 
rendered  in  favor  of  the  defewlaut  In  error.  The  eau.se  was  tried  before  the  eourt 
without  a jury.  The  court  found,  among  other  things,  that;  (d)  On  or  about 
December  7,  1877,  the  government  of  tlie  United  Stales,  in  pursuance  of  the 
])rovIsions  of  chapter  6,  tit.  32,  of  the  Revised  Statutes  of  the  t'uited  State-s. 
issuetl  ami  delivered  its  patent  to  one  Michael  McDonough,  conveying  the 
luiuing  ground  and  claim  situate  in  Grass  Valley  mining  district,  county  of  Ne- 
vada, and  state  of  California,  known  jis  and  called  the  ‘Trlsh-.\merican  Mine.” 
<lescribed  as  follows:  Lot  dS  in  townsltip  Hi  N'.,  range  8 E.,  and  lot  53  in  town- 
ship 15  N.,  range  8 E.,  .Mount  Diablo  meridian.— in  the  otbclal  plats  of  the 
mineral  surveys  of  the  government  of  the  United  States.  That  said  patent  was 
l.«sued  subject  to  the  following  conditions  and  stipulations,  to  wit:  “First,  that 
the  grant  hereby  made  Is  restricted  to  the  land  hereinbefore  de.scribed  as  lots 
Nos.  53  and  08,  with  twenty-three  hundred  and  seveiity-si.K  and  sixty-six  hun- 
dredths linear  feet  of  the  Irish-American  quartz  mine,  vein,  Itnle,  ledge,  or  deiKK-iil. 
for  the  length  aforesaid,  throughout  its  entire  depth  as  aforesaid,  together  with  ail 
other  veins,  lodes,  ledges,  or  deposits,  throughout  their  entire  depths  as  afore- 
said, the  top  or  apex  of  which  lies  inside  the  exterior  lines  of  said  survey;  secon«i. 
that  the  premises  hereby  conveyed,  with  the  exception  of  the  surface,  may  be  en- 
tered by  the  proprietor  of  any  other  vein,  lode.  Uxlge.  or  deposit,  the  top  or  aiH*x 
of  which  lies  outside  the  exterior  limits  of  said  survey,  should  the  Siime,  in  its 
downward  course,  l>e  found  to  penetrate,  intersect,  extend  into,  or  underlie  tlir 
premises  hereby  granted,  for  tlie  purpose  of  extracting  such  other  vein.  lode, 
lodge,  or  deposit.”  (4i  That  on  the  2bth  day  of  June.  1894,  the  plaintiff  in  this 
action  became  the  owner  of  said  Irlsh-Aiuerican  mine,  as  de.scribed  in  finding  .3. 
by  mesne  conveyances  from  .said  patentee,  and  ever  since  said  last-named  date 
has  been,  and  now  is.  the  owner,  in  |)osse.ssion.  and  entitle«l  to  the  |>ossession. 
of.  all  and  singular,  said  property,  (lb  That  at  all  times  mentioned  in  plaintiflf'.s 
coiu|)laint.  aixl  for  more  tlian  30  years  prior  to  tin*  commencenu'iit  of  this  action, 
the  defendant,  North  Star  Mining  Company,  its  predecessors  and  grantors,  were 
the  ownei’s  in  po.sscssion,  and  entith‘d  to  tlu*  possession,  of  all  that  certain  mine 
and  mining  claim  situate  in  (Iniss  Valley  mining  tlislrict.  Nevada  count.v.  state 
of  California,  known  as  and  called  the  “North  Star  Mine,”  a particular  descrip- 
tion of  the  metes  and  bounds  of  said  claim  In'ing  contained  in  said  finding. 
<ontainlng  “sixty-five  (05)  acres  ami  fifteen-hundredths  C''/ioo)  of  an  acre  of 
land,  more  or  less.”  (8)  That  sijid  Norlli  Star  mine  of  defendant  is  situale<l  in 
a smitherl.v  dir»*ction  from  the  Irish-Amcrican  mine  of  plaIntitT,  the  north  bouml- 
ary  of  sjild  N(»rth  Star  mine  being  at  an  average  distance  southerly  from  the 
south  iMiundary  of  said  Irish-.Vmerican  ndue  430  feet.  The  end  lines  of  s;iid 
North  Stjir  mine  are  as  follows:  'Hie  c*ourse  i*alh*d  for  in  the  description  t oii- 
taiued  in  finding  0.  between  stakes  N,  S.  No,  1 and  N.  S,  No.  2.  N.,  15“  E..  14,97 
chains,  is  the  west  cud  line  <»f  said  North  Star  mine:  and  the  course  connecting 
stake  N.  S,  No,  4 with  N.  S.  No.  .5.  S..  30'  \V.,  10  chains  and  30  links,  is  tlu*  i*ast 
end  line  of  .said  claim.  Said  end  lines  are  not  parallel,  but  converge  in  the 
direction  of  the  dip  of  the  North  Star  ledge,  hereinafter  mention<*d.  That  within 
the  surface  botmdarles  of  said  North  Star  udne.  as  herelnbefort*  deserib(*d.  tiiere 
is  a ledg(*  of  rock  In  place,  known  as  and  called  the  “North  Star  I/Hlge”;  and. 
lo  the  extent  hereinafter  spix  itied.  said  K*dge  lias  its  toj)  or  ajiex  wholly  within 
,-^:ild  surface  boundaries.  'Idiat  the  general  course  or  strike  of  said  letlge  is  N„ 
Sl°  15'  \V.,  or  S..  81“  15'  E.,  and  Ihe  tni»  or  apex  thereof  traverses  approx Inuately 
the  ((‘liter  of  said  (patentcMl  surf.ace  area  of  said  North  Stan  mim*.  On  its  east- 
ward course  it  crosses  said  east  end  line  at  a point  then*oii  distant  201)  f(*et 
nortb(*rly  from  the  stjiki*  marked  “N.  S.  No.  5.“  icfemHl  to  in  the  description 
conlaitied  in  linding  (»,  On  its  westward  course,  said  top  or  apex  of  .said  ledge, 
so  far  as  hitherto  dt‘veloja*d  and  (*stablislu‘d.  continues  to  a poli;t  2.200  feet  from 
the  east  end  line.  m(*asim*d  on  the  course  or  strike  N.,  .81“  15'  W..  which  said 
point,  for  the  purpose  of  ideutitication  and  reference,  is  hereby  designat«*d  a.s 
the  western  terminus  of  said  top  or  apex  of  said  ledge.  (9)  “'riiat  the  title  of 
said  defendant  to  said  North  Star  mine  and  s:iid  North  Star  ledge  is  as  follows: 
On  September  15,  1.8<*9,  and  for  many  years  i»rior  thereto,  the  North  Star  Gold- 
Mining  Company,  the  Immediate  preilece.ssor  in  title  of  said  defendant,  was. 
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r.s  apainst  ovpry  one  swive  ami  exwpt  the  government  of  the  T’nited  States,  the 
owner  of  sjiid  North  Star  letljje.  with  the  rljtht  to  follow  the  same  to  any  (lei>th 
<m  its  downward  course  Into  the  earth.  'I'hat  on  said  September  15,  IStJP.  and 
under  and  by  virtue  of  the  provisions  of  an  act  of  congress  entitled  *.\n  act 
i:raiitinj;  the  rlifht  of  way  to  dit<‘h  and  canal  owners  over  the  puhllc  lands  and 
for  other  purpose.s,’  of  July  ‘Jtl,  said  N«irth  Star  (lOld-.MInln^  r«iinpany  made 
application  to  the  srovernment  of  the  United  Stales  to  enter  and  receive  a patent 
for  said  ledge,  together  with  so  much  of  the  surface  grouiHl  adjoining  the  same 
as  was  rea.sonably  lU'cessary  for  the  imri»o.se  of  working  .sai«l  ledge,  and  as  was 
authorized  by  the  local  rules  and  regulations  of  miners  which  were  then  in  force 
in  the  locality  where  said  ledge  was  sitimtetl.  That  tlnavafter,  In  pursuance  of 
sjild  appli(*ation  so  made,  and  on  .August  11.  1S75.  the  government  of  the  United 
States  issued  Its  patent  to  said  North  Star  tlold-Minlng  rompjiny,  conveying, 
all  and  singular,  saitl  North  Star  mine,  as  describiHl  in  tiuding  tJ.  together  with 
said  North  Star  ledge,  throughout  Its  entire  dei)th,  together  with  all  other 
veins,  lodes,  le<lges.  and  deposits,  throughout  their  entire  depth,  the  tops  or 
apices  of  which  lie  inside  of  the  exterior  lines  of  said  mine  as  hereinbefore  de- 
scribed. (That  said  North  Star  claim  was  originally  coinijosed  of  a number  of 
smaller  claims,  which  were  consolidated  into  one  patent,  as  the  North  Star 
claim,  and  that  the  lines,  exact  locjtlity,  or  area  of  such  original  claims  were  not 
shown  upon  the  trial,  exc-ept  .so  far  as  the  iKitcnted  lines  of  the  North  Star  imteni 
establish,  or  tend  to  establish,  stich  fjicts.)  That  thereafter,  and  on  or  about 
.lune  10,  1884,  said  North  Star  (lold-Mluing  f'oiniMtny  sold  and  conveyed  all 
of  said  property  to  the  defendant  herein,  which  thenceforward  has  continued  to 
be,  and  now  Is,  the  owner  thereof.”  dO)  'Hiat  said  North  Star  ledge  descends 
Into  the  earth  in  a northerly  direction,  and  at  an  angle  of  about  25®  from  the 
horizon,  and,  in  its  downward  course,  pass<»s  outside  of  the  planes  drawn  verti- 
cally through  the  north  side  line  of  said  North  Star  mine,  and  enters  the  land 
adjoining,  and  reache.s.  penetrates,  extends  into,  and  underlies  the  said  Irl.*<h- 
American  mine,  the  property  of  the  ])Iiiintiff  herein.  (Ill  That  upon  said  ledge, 
at  a place  therein  wdthln  the  boundaries  of  said  North  Star  mine,  defendant 
and  Its  grantors  and  predecessors  in  title  have  sunk  an  inclined  shaft,  and  ex- 
tended the  same  to  the  present  depth  of  2.(WK>  feet  or  thereatmuts.  and  by 
means  of  said  shafts  and  drifts,  levels  and  stoj)es  extended  therefrom.  In  saiil 
ledge,  have  for  more  than  30  j’ears  last  past  lunm  engaged  in  extracting  and  n*- 
moving  from  said  ledge  oiv  and  mlneral-lvaring  rock  therefrom.  That  for  more 
than  25  years  next  preceding  the  commencement  of  this  action,  with  the  full 
knowledge  of  the  owmers  of  .said  Irish-.Vmerlcan  mine  described  in  said  plaintiff's 
complaint,  the  defendant  and  its  grantors  liave  been  in  possession  of  and  work- 
ing said  North  Star  le<lge.  and  extracting  and  removing  ore  and  mineral-bearing 
rock  ther(‘from.  undernt'alh  the  surface  of  sakl  Irish-.Vmerlcan  mine,  by  means 
of  said  Inclined  shafts,  drifts,  levels,  and  stupes.  That  all  of  said  work  and 
extraction  and  removal  of  ore  and  material  l)y  said  defendant  and  its  grant«»rs 
have  been  upon  said  ledge  (whicli  has  its  apex  wladly  wltldii  the  lands  and 
I)reinises  of  defendant)  hereinbefore  describe<l.  and  all  of  the  mineral  deiwsils 
lieretofore  or  now  approprlat(‘d  by  any  of  .said  underground  works  of  said  de- 
fen«lant  are  parts  of  said  ledge.  That  the  <lefendant  nev»‘r  at  any  time  entered 
upon  the  lands  or  premises  descril)ed  in  plaintiff’s  complaint  as  the  ‘Trish- 
American  Mine,”  or  any  portion  thereof,  except  upon  and  in  the  lawful  pursuit 
of  and  following  its  said  North  Star  letlge  on  its  downward  course  as  it  i>enetrates 
into  said  premi.ses  described  in  .said  complaint,  underneath  the  surface  thereof, 
as  hereinbefore  set  forth.  That  substantially  all  of  the  excavations,  openings, 
ilrlfts,  and  other  works  made  by  the  defendant  underneath  the  surftree  c»f  said 
Irish-American  mine  lie  between  verti<*al  planes  drawn  tlirough  the  east  end  line 
of  said  North  Star  mine,  as  hereinbefore  descrll)ed.  and  said  line  prodiicetl  in- 
definitely in  Its  own  direction,  and  another  similar  plane,  parallel  to  said  east 
end  line,  crossing  said  North  Star  mine  at  the  point  fixed  iu  finding  8 as  ti»e 
western  terminus  of  the  top  or  apex  of  said  ledge:  said  point  being  at  a distance 
of  2,2bO  feet  N..  81®  15'  W..  along  the  general  cour.se  of  the  vein,  measured  from 
the  ix>int  on  said  cast  end  line  where  said  ledge  crosses  the  same  as  set  forth 
in  sjiid  finding  8.  (13)  The  court  finds  that  there  Is  a fissure,  or  at  least  a dis- 
lin<*t  line  or  change  in  the  geological  formation  of  the  country,  called  in  this 
case  a “crossing.”  which  runs  nearly  north  and  south  through  the  mine;  that  its 
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underground  course  is  approximately  indicated  by  the  westerly  end.s  of  the 
sever^  levels  and  workings;  that  its  location  upon  the  surface  Is  not  clearly  lo- 
cated; that  while  the  workings  on  the  1,800-foot  level  extend  west  of  It  very 
little,  if  any,  ore  has  been  found  there,  and  the  workings  of  the  mine,  with  some 
unimportant  exertions,  sustain  plaintiff’s  contention  that  this  crossing  marks 
the  western  limit  of  the  ledge.  (14)  The  court  buds  that  the  course  and  relative 
I>ositlon  of  the  various  levels  and  workings  of  the  mine,  so  far  as  shown  by  the 
testimony,  are  approximately  represented  In  the  copy  of  defendant’s  exhibit  8, 
which  is  hereto  attached  as  a part  of  this  finding,  and  is  as  follows: 


Upon  the  foregoing  facts  the  court  found,  as  conclusions  of  law:  (1)  “That 
the  defendant  had  a right  to  pursue  and  follow  its  North  Star  ledge  on  its  down- 
ward course  to  any  depth  underneath  the  surface  of  said  Irish-American  mine 
within  vertical  pliines  drawm  through  its  east  end  Hue  of  said  North  Star  mine 
and  said  line  produced  indefinitely  in  its  own  direction,  and  a similar  parallel 
plane  crossing  said  North  Star  luine  at  a point  designated  in  these  findings  as 
tlie  ‘w(“slern  terminus’  of  the  top  or  apex  of  said  ledge,  which  point  Is  distant 
L‘.*J(K)  feet  north,  81“  15'  W.,  measured  from  the  i)oint  on  said  east  end  line  where 
said  North  Star  ledge  crosses  tlie  same  on  its  onward  course:  provided,  however, 
ilnit  in  no  event  shall  tlie  defendant  be  i>ermitted  to  pursue  its  ledge  west  of  a 
I <*rpi  lulieular  plane  extended  tlirough  the  west  end  line  of  said  North  Star  mine 
and  said  line  prodneed  indefinitely  in  its  ow*n  direction.”  t2)  “That  the  entry 
hy  defendant  underneatli  tlie  surface  of  said  Irish-American  mine  W’as  lawful, 
and  in  virtue  of  (lie  right  and  ownership  of  said  defendant  In  said  North  St.ar 
mine  and  said  North  Star  ledge;  that  no  trespass  has  been  committed  u{Mjn  the 
property  rights  ttf  plaintiff;  and  that  said  plaintiff  has  suffered  no  damage  by 
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reason  of  any  of  the  acts  or  things  done  or  suffered  by  said  defendant”  (3) 
“That  the  defendant  Is  entitled  to  a Judgment  for  its  costs.” 

Dickson,  Ellis  & Ellis,  for  plaintiff  in  error. 

Curtis  H.  Lindley  and  Henry  Eickhoff,  for  defendant  in  error. 

liefore  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge  (after  stating  the  facts).  Do  the  find- 
ings of  facts  sustain  the  conclusions  of  law  arrived  at  by  the  court? 
Is  tlie  defendant  entitled,  under  the  facts  as  found  by  the  court,  to 
any  extralateral  rights?  Was  it  necessary  for  the  defendant  to 
prove  the  lines  of  its  various  locations  comprising  the  area  covered 
by  the  patent,  or  was  it  suflQcient  for  it  to  show  the  existence  of  a 
vein  or  lode,  with  the  dip  and  strike  of  that  vein  or  lode  within  the 
surface  boundaries  of  the  North  Star  claim  as  patented?  It  is  argued 
by  plaintiff  that  section  2322,  Rev.  St.  U.  S.,  refers  exclusively  to  the 
extralateral  rights  pertaining  to  a single  location;  that  the  idea  of 
extralateral  rights  arising  out  of  a number  of  consolidated  locations 
was  not  within  the  contemplation  of  congress  when  said  statute  was 
adopted.  This  statute  reads  as  follows: 

“The  locators  of  all  mining  locations  heretofore  made  or  which  shall  hereafter 
bo  made,  on  any  mineral  vein,  lode,  or  ledge,  situated  on  tiu*  puiilic  domain,  their 
heirs  and  assigns,  where  no  adverse  claim  exists  on  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  so  long  as  they  comply  with  the  laws  of  the 
I'nlted  States,  and  tvlth  state,  territorial  and  local  regulations  not  In  conflict 
with  the  laws  of  the  United  States  governing  their  po.ssessory  title,  shall  have 
the  exclusive  right  of  possession  and  enjoyment  of  all  the  surface  included  with- 
in the  lines  of  their  locations,  and  of  all  veins,  lodes  and  ledges  throughout  their 
<>ntire  depth,  the  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended 
downward  vertically,  although  such  veins,  lodes,  or  ledges  nmy  so  far  depart 
frofti  a perpendicular  In  their  course  downward  as  to  extend  outside  the  vortical 
side-lines  of  s»ich  surface  locations.  But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined  to  such  portions  thereof  as  lie  be- 
tween vertical  planes  drawm  downward  as  above  described,  through  the  end 
lines  of  their  locations,  so  continued  in  their  own  direction  that  such  planes  will 
Intersect  such  exterior  parts  of  such  veins  or  ledges.  And  nothing  In  this  section 
shall  authorize  the  locator  or  possessor  of  a vein  or  lode  w’hieh  extends  in  its 
downward  course  beyond  the  vertical  lines  of  his  claim  to  enter  upon  the  sur- 
face of  a claim  owned  or  possessed  by  another.” 

It  is  not  denied  that  the  defendant  might  purchase  all  the  various 
locations  comprising  its  patented  area  of  65  acres,  covering  one  or 
more  lodes  or  veins,  and  that,  being  the  owner  thereof,  it  might  ob- 
tain from  the  United  States  a patent  covering  all  the  ground  em- 
braced in  the  original  locations.  But  plaintiff  contends: 

“That  no  applicant  for  a patent,  by  pursuing  this  method,  leaving  out  all 
boundary  lines,  end  lines,  and  side  lines  of  the  various  locations  (omiM)sing  the 
consolidated  claim,  by  ol>llterating  on  paj)er  all  traces  of  boundaries  of  the  loca- 
tions, and  thereby  all  evidence  of  oxtmlateral  riglits,  can  thereby  secure  extraor- 
dinary rights  whlcli  he  did  not  possess  before.  * ♦ * It  is  the  location,  and 
the  manner  of  it.  through  which  the  extralateral  right  is  derived.  Tlmt  locjitlon 
may  ripen  into  a patent,  and  its  lines  be  flmilly  fixed  and  determined  in  and  by 
the  patent;  and  If  correctly  laid  upon  the  surface,  and  evidenced  b.v  the  patent, 
and  a vein  passes  through  the  end  lines  of  it,  or,  say.  one  end  line,  he  may  have, 
as  to  that  vein,  extralateral  riglits.  * * ♦ If  the  boundaries  of  the  .several 
locations  comprising  the  aggregate  amount  applied  for  and  patented  do  not  ap- 
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pear  In  the  patent,  but  only  the  exterior  boundaries  of  the  entire  agprejntt«^t 
tract,  then  surely  the  patentee,  if  he  claim  the  extralateral  rijrht  a.s  to  any  v»*iu. 
the  apex  of  which  is  found  within  the  surface  of  liis  u;;;;i'eKate  tract.  shouM  l>e 
held  to  establish  by  proof  where  s<nne  location  was,  and  how  it  was  laid  ui>on  tbe 
ground,  or  be  denied  the  e.vtralateral  right.” 

Can  this  contention  be  sustained?  The  pretuse  point  here  in- 
volved has  never  been  discussed  in  anj"  of  the  decided  cases  to  w liieh 
our  attention  has  been  called.  We  are  of  opinion  that  the  defeiul- 
ant  was  not  required  to  show  the  separate  lines  of  any  of  the  original 
locations  embraced  within  the  surface  boundaries  of  its  patented 
claim.  It  was  enough  for  it  to  show  that  a lode  running  in  an  east- 
erly and  westerly  direction,  and  having  its  apex  within  the  surface 
boundaries  of  the  patentefl  ground  of  the  North  Star,  extended,  in 
its  dip  downward,  into  the  workings  of  the  Irish-American  ground 
owned  by  the  plaintiff  in  error,  and  that  all  its  acts  complained  uf 
by  the  plaintiff  were  in  extracting  ore  from  such  lode  “extended 
downward  vertically,”  within  its  side-line  jdanes,  beneath  the  pat- 
ented lines  of  the  Irish-American  ground.  It  is  true  that  the  burden 
was  upon  the  defendant  to  show  by  a preponderance  of  evidence 
that  the  ore  which  it  extracted  from  beneath  the  patented  surface 
ground  of  the  plaintiff  belonged  to  the  lode  or  vein?  tlie  apex  of  which 
was  within  the  surface  lines  of  its  own  patented  ground.  Duggan 
v.  Davey.  4 Dak.  110,  122,  20  N.  W.  887,  801;  Leadville  Co.  v.  Fitz- 
gerald, Fed.  Cas.  No.  8,158;  Doe  v.  Mining  Co.,  54  Fed.  935,  937 ; Con- 
solidated Wyoming  Gold-Min.  Co.  v.  Champion  Min.  Co.,  03  Fed.  540, 
551.  But  this  burden  is  met  and  overcome  by  the  undisputed  facts, 
found  by  the  court,  that  the  defendant  was  the  owner  of  and  in  pos- 
session of  the  entire  apex  of  the  lode  within  the  boundaries  of  the 
North  Star  ])atented  mine,  and  its  continuity  and  identity  in  its  dip 
downward  vertically  beneath  the  Irish-American  ground.  It  w'as  nn- 
necM'ssarv  to  go  furth(*r,  by  proving  the  lines  of  one  or  more  or  all  of 
the  locations  as  originally  made.  When  the  patent  was  issued  the 
owner  thereof  became  entitled,  not  only  to  such  lodes  as  had  been 
j«*eviously  located,  but  to  all  other  “veins,  lodes  and  ledges  through- 
<mt  their  entire  d(*pth,  the  top  or  apex  of  which  lies  inside  of  such 
surface  lines  extended  downward  vertically,  although  such  veins, 
lodes  or  ledges  may  so  far  depart  from  a perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such  surface 
locations.”  If,  therefore,  any  lode,  as  located,  or  any  other  lode 
thereafter  found  wdthin  the  surface  location,  runs  in  an  easterly  and 
westerly  direction  between  the  end  lines  lengthw'ise,  and  on  its  down- 
ward dip  extended  into  the  earth  beneath  the  Irish-American  claim, 
this  would  be  sufficient  to  authorize  the  judgment  in  favor  of  tin* 
defendant.  The  extralateral  right  conferred  by  tlie  statute  is  but  an 
incident  of  a valid  lode  location. 

There  are  certain  presumptions  in  favor  of  patents  regularly  issued 
by  the  government  for  mining  ground,  which  have  more  or  less  ap- 
plication to  the  question  at  issue  here.  These  presumptions  must  not 
be  overlooked.  When  the  patent  to  the  North  Star  mine  was  issued, 
it  was  conclusive  that  the  parties  named  therein  as  grantees  were 
the  owners,  not  only  of  the  surface  ground,  but  of  3,140  linear  feet 
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in  lenjjth  of  any  lode,  if  so  much  thereof  should  be  found  within  said 
surface  boundaries,  and  of  all  rij^hts  and  privileges  incident  thereto; 
that  the  several  locations  included  therein  had  been  properly  made 
in  accordance  with  the  law,  including  a discovery  of  the  lode;  and 
that  the  amount  of  work  required  by  law  had  been  performed  there- 
on. Then  conies  the  statute  which  secures  to  the  patentee,  not  only 
the  surface  ground,  with  a lode  and  vein  having  its  apex  therein,  but 
gives  to  him  the  extralateral  right  to  follow  such  lode  or  vein  down- 
ward into  the  earth  as  therein  expressetl.  Such  is  the  natural  de- 
duction to  be  drawm  from  the  principles  announced  in  the  following, 
as  well  as  other,  cases:  Smelting  (\>.  v.  K(*mp.  104  IT.  S.  630,  640; 

Steel  V.  Refining  Co.,  100  U.  S.  447,  1 Sup.  Ct.  3S9;  Tucker  v.  Masser, 
11.3  S.  2(i3,  5 Sup.  Ct.  420;  Davis’  Adm'r  v.  Weibbold,  139  U.  S. 
507,  11  Sup.  Ct.  02S;  Kahn  v.  Mining  Co.,  2 Utah,  175.  19S;  Talbott 
V.  King,  6 Mont.  70,  104,  9 Pac.  434;  Chambers  v.  Jones,  17  Mont. 
150.  102,  42  Pac.  758;  Mining  Co.  v.  Campbell.  17  Colo.  207,  272,  29 
Pac.  513;  Mining  (^o.  v.  Lee,  21  Colo.  200,  40  Pac.  444;  Doe  v.  Min- 
ing Co.,  54  Fed.  935,  940;  Rook  v.  Mining  Co.,  58  Fed.  100,  128;  Eu- 
reka Consol.  Min.  (^o.  v.  Richmond  Min.  Co.,  4 Sawy.  302,  319,  Fed. 
Cas.  No.  4,548. 

In  Talbott  v.  King  the  court  said: 

“The  Issuance  of  the  patent  conclusively  proves  all  these  precedent  acts  and 
facts  which  the  land  department  must  llnd  to  exist  l)efore  the  patent  can  right- 
fully issue,  llie  act  of  the  department,  therefore.  In  Issuing  a patent.  Is  an  ad- 
judication, and,  like  a judgment,  is  final  as  to  all  matters  neces.sarily  Included  in 
and  determlneil  l»y  It.  What,  then,  does  a patent  to  a mining  claim  prove?  (1> 
That  the  lands  Ismnded  and  described  therein  are  mineral  lands;  (2)  that  a 
discovery  and  location  within  said  boundaries  has  been  made  according  to  law: 
and  (3i  that  the  necessary  amount  of  work  has  been  performed  thereon,  and 
that  all  preliminary  and  precedent  acts  necessary  in  order  to  authorize  and 
Justify  the  issuance  of  the  i>atent  have  been  performed  as  tlie  law  rcniulres.  The 
I'^suance  of  a mining-claim  patent  proves  that  there  was  a discovery  and  location 
according  to  law.” 

In  Smelting  Co.  v.  Kemp  the  court  aaifl: 

“A  patent.  In  a court  of  law.  Is  conclusive  as  to  all  matters  properly  d(*termina- 
lile  by  the  land  deiKirtment.  when  its  action  is  within  tlie  scope  of  its  authority; 
that  i.s.  when  it  has  jurisdiction,  under  the  law,  to  convey  the  land.  In  that 
court  the  patent  is  una.'^.sti liable  for  mere  errors  of  judgment.  Indeed,  the  doc- 
trine as  to  the  regularity  and  validity  of  its  acts,  where  it  has  jurisdiction,  goes 
so  far,  that  if  in  any  circumstances,  under  existing  law,  a patent  would  be  held 
valid,  it  will  be  presumed  that  such  clrcumstamvs  ••.xlsted,” 

In  that  case  the  defendant  (‘ontended  that  a ptitent  could  not  be 
issued  for  a placer  mining  claim  which  embraced  over  100  acres,  and 
the  court  held  that  the  patent  might  include  as  many  adjoining  locti- 
tions  as  the  patentee  had  purchased,  and  that  the  ju-oceedings  to  ob- 
tain a patent  therefor  were  the  same  as  when  the  application  cov- 
<*red  but  one  location.  Among  other  things,  the  court  said: 

“There  is  nothing  in  the  reason  of  the  thing,  or  in  the  Ini^mge  of  the  acts, 
which  prevents  an  individiuil  from  acquiring  by  purtha.se  the  ground  located  l)y 
others,  and  adding  it  to  his  own.  • • • His  claim  may  Include  as  many  n(i- 
joining  locations  as  he  can  purchase,  and  the  ground  covered  by  all  will  con- 
stitute what  he  claims  for  mining  pun>oses,  or.  in  other  words,  will  constitute 
his  mining  claim,  and  be  so  designated.  Such  is  the  general  understanding  of 
miners,  and  the  meaning  they  attach  to  the  term.  * • * If  one  individual 
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Fhonld  acquire  all  such  contiguous  claims  by  purcha.se.  no  sound  reason  can  be 
siurju'sted  why  he  should  not  be  equally  entitled  to  enter  them  all  by  one  entry, 
as  when  th€‘y  were  h«‘ld  b.v  the  original  parties.  • ♦ • It  was  therefore  vetw 
natural,  when  patents, were  allowed,  that  the  practice  of  presenting  a single 
application  with  one  survey  of  the  whole  tract  should  prevail.  It  was  at  the 
outset,  and  has  ever  since  been,  approved  by  the  department,  and  its  propriety 
has  never  before  been  questioned.” 

This  language  is  certainly  as  applicable  to  the  location  of  lode 
claims  as  to  placer  claims. 

In  Mining  Co.  v.  Campbell,  supra,  the  court  declared  that  there 
could  be  no  higher  evidence  of  title  than  a patent  from  the  United 
States,  and  that,  in  favor  of  the  validity  and  integrity  of  such  an 
instrument,  it  must  be  presumed  that  all  antecedent  steps  necessary 
to  its  issuance  were  duly  taken.  As  w’as  said  by  Mr.  Justice  Field  in 
the  Eureka  Case: 

“A  patent  of  the  T’nited  States  for  land,  whether  agricultural  or  mineral.  Is 
something  upon  which  Its  holder  can  rely  for  peace  and  security  In  his  i>oS' 
sessions.  In  its  potency,  It  is  ironclad  against  all  mere  speculative  Inferenct's.” 

And  in  Chambers  v.  Jones,  supra,  the  court  held  that,  after  the  is- 
suance of  a patent  to  a mining  claim,  the  suflftciency  of  the  location 
notice  cannot  be  questioned. 

These  general  principles  are  amply  sufficient  to  sustain  the  ruling 
and  decision  of  the  lower  court.  Any  other  conclusion  might  result 
in  nmking  invalid  many  patents  heretofore  issued  upon  consolidated 
locations.  Especially  would  this  be  true  if  plaintiff’s  contention 
should  be  sustained,  that  every  presumption  must  be  construed 
against  the  patent.  A patent  from  the  government  w^ould  be  of  but 
little,  if  any,  use  or  effect,  if  the  duty  devolvc^i  upon  the  patentee, 
whenever  the  validity  of  his  claim  is  called  in  question,  to  prove  that 
each  separate  location  was  pi'operly  made  in  strict  con/ormity  with 
the  law’.  One  purpose,  object,  and  effect  of  procuring  a patent  is  to 
at  once  and  forever  settle  this  question,  and  set  at  rest  all  further 
contests  in  relation  to  such  matters.  As  was  said  by  the  court  in 
Doe  V.  Mining  Co..  r>4  Fed.  035,  040: 

“If  qupstioii.s  relating  to  the  boundaries  of  the  location,  the  marking  of  them, 
the  discovery  of  a vein.  lode,  or  Icdire  within  them,  the  posting  of  the  required 
notice,  etc.,  are  open  to  contestation  after  the  is.suance  of  .a  patent  for  the  claim, 
a.s  before,  the  issiuuice  of  such  an  instruna'nt  would  be  a vain  act.  and  would 
wholly  fall  to  secure  to  the  patentee  the  rights  and  privileges  designed  by  the 
law  authorizing  its  issue.  The  very  purpose  of  the  patent  is  to  do  away  with  the 
lU'ce.ssity  of  going  back  to  the  facts  upon  which  it  is  based.” 

Of  course,  patents  may  be  set  aside  on  the  ground  of  fraud,  or  in 
cases  where  it  appears  upon  the  face  of  tlie  patent  that  it  was  issued 
in  a case  not  authorized  by  Iaw\  But  in  this  case  the  plaintiff  ex- 
pressly denies  making  any  attack  upon  the  patent,  and  admits  its 
validity,  binding  force,  and  conclusiv(‘ii(‘ss.  as  to  all  the  ground  with 
in  the  surface  boundaries  of  the  patented  lines.  If  good  for  the  veins 
and  lodes  found  wilhin  the  surface  boundaries,  does  not  the  statute, 
in  dir(‘ct  terms,  give  the  right  to  follow’  such  veins  and  lodes  in  their 
downward  course?  If  there  was  but  one  location  upon  which  a pat- 
ent was  obtained  for  a ]>iece  of  surface  ground  1,500  feet  in  length 
and  000  feet  wide,  300  feet  on  each  side  of  the  lode,  would  it  be  nee- 
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essarj  for  the  owner  of  the  ground,  after  introducing  his  patent,  to 
prove  up  his  original  location,  the  lines  and  bounds  thereof,  in  or 
der  to  entitle  him  to  receive  all  the  rights  and  privileges  given  him 
bv  the  statute?  Certainly  not.  His  patent,  with  the  additional  fact 
of  proving  the  existence  of  a lode,  with  its  course  and  dip,  would  be 
all  that  the  law  requires.  Now,  if  the  patent  is  for  a lode  3,000  feet 
in  length,  would  it  be  necessary  to  show  that  there  were  two  loca- 
tions, and  the  lines  and  bounds  of  each?  Should  this  right  be  denied 
on  the  ground  that  it  is  possible  to  draw  imaginary  lines,  so  as  to 
show  that,  if  the  locations  were  made  in  the  way  imagined,  the  lode 
would  cross  the  end  or  side  lines  in  such  a way  as  to  prevent  the  de- 
fendant from  having  any  extralateral  rights  beneath  the  plaintiff's 
surface  ground?  Are  courts  compelled  to  give  heed  to  such  argu- 
ments, and  indulge  in  such  wide  fields  of  speculation?  If  any  pre- 
sumptions are  to  be  indulged  in,  should  not  the  court  presume  that 
the  siweral  locations  were  made  in  such  a manner  as  to  include  the 
lode  lengthwise,  as  it  is  actually  proven  to  be,  within  tlie  surface 
lines  of  the  patented  location? 

So  far,  in  the  discussion  of  the  question  herein  involved,  it  has  been 
assumed  that  the  several  mining  locations  were  made  in  the  manner 
and  form  prescribed  by  the  acts  of  congress  of  1872,  by  taking  up  a 
piece  of  ground  described  by  metes  and  bounds,  in  the  form  of  a 
parallelogram.  But  the  locations  were  not  made  under  the  provi- 
sions of  the  act  of  1872.  It  is  alleged  in  the  answer: 

“'I'hat  continuously  for  more  than  forty  years  last  past  this  defendant,  and 
Its  irrantors  and  predecessors  In  title,  have  been,  and  defendant  now  is.  the 
owner,  In  the  possession  of.  and  entitled  to  the  possession  of,  .3,140  linear  feet 
of  that  certain  lode  or  ledjre  of  rock,  in  place,  carryinj?  sold  and  silver,  situate, 
lyin;r.  and  being  in  the  township  of  Grass  Valley.  Nevada  county,  state  of  Cali- 
fornia, formerly  known  as  and  called  the  ‘French  L«ead,’  and  now  known  as  and 
callid  the  ‘North  Star  Ledge.’  ” 

The  locations  must  therefore  have  been  made  prior  to  any  acts  of 
congress,  and  were  governed  solely  by  the  rules  and  regulations 
adopted  by  the  miners  of  the  district  w'here  the  lode  in  question  was 
situated.  They  were  not  required  to  be  made  in  the  form  of  a par- 
• allelogram,  taking  up  any  s])ecific  quantity  of  surface  ground.  The 
lode  was  the  principal  thing  which  the  miners  sought,  discovered, 
and  located,  with  all  its  dips,  spurs,  and  angles.  The  location  was 
made  for  a given  number  of  feet  of  the  lode,  and  the  locators  were 
entitled,  under  the  local  rules,  laws,  and  customs  of  miners,  to  the 
number  of  feet  claimed  on  the  lode,  in  whatever  direction  or  course  it 
was  found.  There  was  no  question  raised  as  to  any  side  lines,  for 
there  were  none.  The  locators  were  allowed  a number  of  feet  of  sur- 
face ground  on  each  side  of  the  lode,  sufficient  for  the  convenient 
working  of  the  same.  As  was  said  by  the  court  in  Golden  Fleece  G. 
& S.  Min.  Co.  V.  Cable  Consol.  G.  & 8.  Min.  Co.,  12  Nev.  312,  328: 

“The  claim  was  defined  by  the  terms  of  the  notice,  mid  not  by  posts  and  monu- 
ments erected  on  the  surface  of  the  earth.  The  notice  claimed  so  many  feet  of 
the  vein,  with  the  adjacent  surface.  If  subsequent  developments  demonstrated 
That  the  course  or  strike  of  the  vein  differed  from  tliat  mentioned  in  the  notice, 
the  locator  was  still  allowed  to  follow  the  vein  to  the  extent  claimed,  becau.se 
there  was  no  difflculty  in  reconciling  the  description  In  the  notice  with  the  de- 
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flection  Id  the  vein  from  its  apparent  course  at  the  discovery  point,  and  because 
the  claim  In  fact  was  of  so  much  of  the  vein,  wherever  it  mi?ht  run.  As  the 
surface  ground  allow’ed  by  the  miners’  rules  was  a mere  Incident  to  the  vein, 
and  was  to  be  adjacent  to  It,  and  was  never  marked  by  posts  or  monuments, 
any  more  than  the  vein  Itself.  It  followetl,  as  a matter  of  course,  that  when  the 
true  course  of  the  vein  was  discovered  the  surface  ground  was  located  In  con- 
formity to  It.” 

See,  also,  Walrath  v.  Mining  Co.,  63  Fed.  552,  556. 

These  regulations  and  customs  of  the  miners  were  sanctioned  and 
approved  bv  the  legislatures  of  the  stales,  suslttined  and  enforced  by 
the  courts,  until  1S66,  when  congress  took  the  first  step  authorizing 
the  sale  of  the  public  mineral  lands,  by  enacting  a law’  declaring  that 
such  lands  were  free  and  open  to  exploration  and  occupation  by  citi- 
zens, and  others  who  had  declared  their  intention  to  become  such, 
subject  only  to  such  regulations  as  were  or  might  be  prescribed  by 
law,  and  the  local  rules,  regulations,  and  customs  of  miners,  not  in 
conflict  with  the  constitution  or  laws  of  the  I'nited  States.  Noth- 
ing is  contained  in  the  act  of  congress  which  in  any  manner  inter- 
feres with  the  validity  of  the  previously  acquired  rights  of  the  miners 
under  the  local  rules,  customs,  etc.  On  the  contrary,  it  was  express- 
ly provided: 

“That  whenever  any  pei'^on  or  association  of  persons  claim  a vein  or  lode  of 
nu.'irtz,  or  other  rock  in  place,  bearing  gold,  silver,  cinnabar,  or  copper,  having  pre- 
viously occupied  and  improved  the  same  according  to  the  local  customs  or 
rules  of  miners  in  the  district  where  the  same  is  situated,  and  having  exiH*n4led 
in  actual  labor  and  Improvements  thereon  an  amount  of  not  less  than  one  thou- 
sand dollars,  and  in  regard  to  whose  possession  there  is  no  controversy  or  op- 
posing claim,  It  shall  and  may  be  lawful  for  said  claimant  or  association  of 
claimants  to  file  in  the  local  land  office  a diagram  of  the  same,  so  extended 
laterally  or  otherwise  as  to  conform  to  the  local  laws,  customs,  and  rules  of 
miners,  and  to  enter  such  tract  and  receive  a patent  therefor,  granting  sucli 
mine,  together  with  the  right  to  follow  such  vein  or  lode  with  its  dips,  angles, 
and  variations,  to  any  depth  although  it  may  enter  the  land  adjoining,  which 
land  adjoining  shall  be  sold  subject  to  this  condition.”  14  Stat.  251. 

It  was  in  this  condition  of  the  law  that  the  grantors  of  the  defend 
ant,  in  September,  1869,  applied  for  a patent  for  3,140  linear  feet  of 
said  North  Star  ledge,  which  application  remained  unacted  upon  un- 
til after  the  passage  of  the  act  of  May  10,  1872,  and  until  August  11. 
1S75,  when  the  government  of  the  United  States  issued  its  patent 
granting  to  the  North  Star  Gold-Mining  Company  the  land  set  forth 
in  the  diagram,  to  wit,  3.140  linear  feet  of  said  North  Star  quartz 
l(*dge,  throughout  its  entire  depth,  together  with  all  other  veins  and 
lodes,  ledges  and  deposits,  throughout  their  entire  depth,  the  tops  or 
apices  of  which  lie  inside  the  exterior  lines  of  the  patented  ground. 
Upon  these  facts,  it  cannot,  in  the  light  of  reason,  or  upon  the  au- 
thority of  any  decided  case,  consistently  be  said  that  the  defendant 
having  title  to  the  North  Star  lod(‘  under  this  ])atent  is  not  entitled 
to  any  extralateral  rights,  because  it  did  not  prove  the  boundaries  of 
one  or  more  of  the  original  locations  of  the  ground  included  in  the 
diagram.  In  the  light  of  all  the  findings,  we  have  the  right  to  pre 
Slime,  in  the  absence  of  any  jiroof  to  the  coutraiw.  that  the  original 
locations  were  made  along  the  lode  lengthwise,  and  that  when  the 
patent  was  applied  for  a survey  of  the  surface  ground  was  made,  and 
the  surface  boundaries  were  marked  upon  the  claim,  w’hich  consisted 
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of  several  locations,  the  lode  claim,  as  thus  patented,  was  thereby 
limited  in  extent  to  the  survey  of  the  surface  ground,  and  the  owner 
of  the  claim,  as  thus  patented,  had  no  right,  under  the  act  of 
or  of  1872,  to  follow  the  lode  lengthwise  beyond  the  surface  lines  of 
the  patented  claim.  But  for  so  much  of  the  lode  as  has  its  apex 
within  the  surface  limits,  as  found  within  the  end  lines  of  the  pat- 
ented ground,  the  extra  lateral  rights  were  granted  to  the  patentee  in 
<*xpres8  terms.  It  therefore  follow's  that  when  the  defendant  intro- 
duced its  patent,  proved  the  course  of  the  lode  lengthwise  within  the 
surface  limits  of  the  patented  ground,  and  that  all  the  ore  which  it 
had  extracted  from  beneath  the  surface  ground  of  the  Irish-.\meiican 
claim  was  taken  from  said  lode,  as  set  forth  in  the  findings,  it  clear- 
ly, and  beyond  all  question,  established  its  right  to  the  ores  thus 
taken  out.  No  further  proofs  were  required. 

2.  It  appears  from  the  patent,  and  is  shown  in  the  diagram,  that 
the  mining  ground  patented  varies  in  w idth  from  050  to  1,250  feet, 
and  it  is  therefore  claimed  by  plaintiff  in  error  that  the  ])atent  is 
void  upon  its  face;  and  Lakin  v.  Dolly,  53  Fed.  333,  and  Lakin  v. 
Roberts,  4 C.  C.  A.  43S.  54  Fed.  402.  are  cit(*d  and  relied  upon  in 
support  of  this  contention.  Everv'  case  must  be  considered  with  ref- 
erence to  its  own  peculiar  facts.  The  Lakin  Cases  did  not  involve 
any  construction  of  the  law'  appertaining  to  the  extralateral  rights  of 
the  lode  patented  to  the  Mammoth  Gold-Mining  Company.  The  lode, 
neither  in  its  length  or  dejdh,  was  involvcMl.  It  was  only  the  sur- 
face ground  that  was  in  dispute.  The  pat(‘nt  in  those  cases  embraced 
two  separate  mining  locations,  and  conveyed  4,100  feet  of  a gold- 
bearing  quartz  lode,  with  252.95  acres  of  land.  The  lode,  as  located 
and  fixed  on  the  surface  of  the  ground,  was  in  a straight  line  along 
the  northwest  boundary  of  the  patented  tract,  and  was  within  50 
feet  of  said  line.  The  surface  tract  covered  by  the  patent,  except 
said  50  feet,  was  on  the  southeast  side  of  said  lode,  and  extended 
about  three-quarters  of  a mile  therefrom.  Under  the  rules  and  reg- 
ulations of  the  mining  district  where  said  lode  was  situated,  the  lo- 
cator w'as  entitled  to  only  100  feet  of  ground  on  each  side  of  the  lode; 
and,  under  the  laws  of  the  United  States  (Rev.  St.  § 2320),  the  amount 
of  surface  is  restricted  to  300  feet.  The  question  there  w’as  whether, 
by  virtue  of  the  surface  ground,  the  owner  of  the  mining  claim  could 
include  real  estate  within  the  surface  boundaries  situated  more  than 
300  feet  distant  from  the  lode.  Upon  the  facts  the  court  held  that 
under  the  provision  of  section  2320,  Rev.  St.  U.  S.,  the  land  depart- 
ment had  no  jurisdiction,  power,  or  authority  to  issue  a patent  to  a 
quartz  lode  for  any  surface  ground  exceeding  300  feet  in  width  on 
each  side  of  the  middle  of  the  vein  or  lode,  and  that  any  patent  that 
is  issued  for  more  than  that  amount  of  surface  ground  is  absolutely 
null  and  void  as  to  the  excess  over  300  feet,  and  that  the  patent  might 
be  collaterally  attacked  in  a court  of  law.  It  will  thus  be  seen  that 
there  were  no  principles  of  law  involved  in  those  cases  which  have 
any  application  whatever  to  the  case  at  bar.  In  this  case  the  plain- 
tiff in  error  does  not  claim  any  right  whatever  to  the  surface  bound- 
aries of  the  North  Star  claim,  as  patented;  and  it  is  a well  settled 
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and  elementary  principle  of  law  tliat  tlie  possession  of  this  surface 
ground  by  the  defendant  in  error  is  sufficient  evidence  of  title,  as 
against  any  one  not  showing  any  higher  or  better  right  thereto. 
^Io^eover,  even  if  the  principles  of  the  Lakin  Cases  could  be  consid- 
ered, reiiiolcdy  or  otherwise,  as  having  any  application  to  the  present 
case,  still  the  defendant  in  error  would  be  entitled  to  the  vein  or  lode, 
which  was  j)roved  and  established  in  this  case,  and  to  the  surface 
ground  for  300  f<*et  on  each  side  of  the  center  of  the  lode;  and  this 
is  all  that  is  re(|uired  to  give  the  party  the  extra  rights  which  are 
provided  for  by  the  statute. 

3.  Tlie  plaintitT  in  error  contends  that,  if  the  patented  area  of  the 
North  Star  is  to  be  considered  as  a location,  its  end  lines  are  not  par- 
allel, as  found  by  the  court,  and  that  under  section  2320,  Kev.  St., 
the  defendant  in  error  possesses  no  extralateral  rights  under  it.  The 
act  of  186G,  under  the  provisions  of  which  the  patent  in  this  case  was 
applied  for,  and  under  which  the  rights  of  defendant  in  error  ac- 
crued, did  not  require  parallelism  of  end  lines.  Walrath  v.  Mining 
Co.,  C3  Fed.  552,  556.  Under  this  act,  ^‘however  tortuous  might  l>e 
the  course  of  the  lode,  the  claimant  had  a perfect  right  to  follow  it 
up,  and  prepare  his  diagram  so  as  to  include  it,  together  with  the 
surface  ground  on  each  side  thereof  allowed  by  local  laws.  There  is 
no  language  in  the  act  that  requires  the  diagram  to  l>e  in  the  form 
of  a parallelogram,  or  in  any  other  particular  form.”  Wolfley  v.  Min- 
ing Co.,  4 Colo.  112,  116.  Moreover,  the  end  lines,  as  marked  on  tin* 
diagram,  converge  in  the  direction  of  the  dip;  giving  the  patentees 
less  of  tlie  vein  or  lode,  in  depth,  than  they  had  at  the  surface.  The 
objei^t  of  the  act  of  1872  in  requiring  parallelism  of  end  lines  was 
intended  to  give  to  the  claimant  of  the  lode  as  much  of  the  lode  or 
vein  in  its  downward  course  as  he  has  at  the  surface,  but  no  more. 
It  appears  from  the  findings  that  the  defendant  in  error  was  only  al- 
lowed 2,200  feet  of  the  apex  of  the  lode,  because  it  was  cut  oflf  on  the 
west  by  a ‘‘crossing,”  as  shown  on  the  diagram.  The  restriction  of 
its  rights  in  these  particulars  cannot  be  complained  of  by  the  plain- 
tiff in  error. 

From  any  legal  standpoint  from  which  the  facts  of  this  case  can 
be  considered,  it  is  apparent  that  the  judgment  of  the  circuit  court  in 
favor  of  the  defendant  is  correct.  The  judgment  of  the  circuit  court 
is  affirmed,  with  costs. 


NOTE. 

Decisions  of  the  Land  Department,  Their  Conclusiveness  and  Effect 

— ^Patents. 

1.  In  General. 

fa]  (U.  S.  C.  C.  A.  8th  CIr.  ISOT)  The  land  department  of  the  United  States 
(Including  in  that  term  the  secretary  of  the  Interior,  the  conmiissioner  of  the 
general  land  office,  and  their  subordinates)  Is  a quasi  judicial  trlbimal,  w'hos»' 
judgiudhts  upon  questions  within  Its  Jurisdiction  are  Impregnable  to  collateral 
attack.— Mining  Co.  *v.  Old.  2T)  C.  C.  X.  11<»,  7J)  F(h1.  508. 

[b]  (U.  S.  C.  C.  S.  D.  1807)  t ’ uder  Rev.  St.  §§  2325,  2326,  a decision  of  the  land 
office  awrardlng  a patent  for  a mining  claim  after  due  publication  of  notice  is 
conclusive  upon  an  adverse  claimant  who  has  failed  to  ffie  his  claim,  extvpt  for 


Digitized  by  Google 


hOTE  TO  CARSON  CITY  GOLD  & S,  M.  CO.  V.  NORTH  STAR  MIN.  CO.  345 


rensGUs  which  a court  of  equity  might  allow  to  be  urged  against  a Judgment  at 
law. — Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79  Fed.  868. 

[cl  (U.  S.  C.  C.  Wash.  ISlKb  The  action  of  the  land  department  In  canceling 
an  entry  is  not  binding,  if  based  on  testimony  extorted  by  threats  of  criminal 
prosecution,  and  promises  of  immunity  in  consideration  of  testimony  satisfactory 
to  the  agent  of  the  department.— I^and  Co.  v.  Hollister,  75  Fed.  Wl. 

[d]  (Ind.  Sup.  1806)  The  affirmance  by  the  interior  department  of  a resurvey 
is  not  binding  on  the  courts,  when  it  appears  that  by  patent  under  a prior  logd 
survey  title  to  the  lands  passed  from  the  government.— Kean  v.  Roby,  42  N.  K. 
1011,  145  Ind.  221. 

[e]  (Mont.  1S045)  A decision  of  the  secretary  of  the  Interior  that  certain  land 
was  not  Included  within  a grant  to  a corporation  is  conclusive  until  reversed  in 
a direct  proceeding  for  that  purpose,  and  cannot  be  collaterally  attacked  In  an 
action  to  recover  the  purcha.se  price  of  the  land  by  one  to  whom  it  has  been 
conveyed  by  such  corporation.— Moore  v.  Railroad  Co.,  45  Pac.  215,  18  Mont. 
290. 

[f]  (Neb.  Sup.  1897)  While  after  the  i.s.sue  of  a final  receipt,  and  before  patent, 
the  power  of  the  commissioner  of  the  general  land  office  to  Investigate  and  can- 
cel for  fraud  is  not  unlimited,  or  to  be  e.\ercl.sed  arbitrarily,  and  Is  in  some  cases 
subject  to  Judicial  review,  still  in  such  cases  the  claimant  seeking  relief  In  the 
courts  assumes  the  burden  of  showing  that  he  has  in  fact  earned  a patent. — 
Pfund  V.  Trust  Co..  72  N,  W.  480. 

fgl  (Okl.  Sup.  1895)  Whether  one  making  a homestead  entry  took  the  land  in 
good  faith  Is  a question  for  tlie  land  office,  and  will  not  be  inquired  into  by  the 
courts.— Reaves  v.  Oliver.  41  Pac.  353,  3 Okl.  62. 

[h]  (Okl.  Sup.  1S95)  The  land  officers,  in  allowing  a homestead  entry,  are  re- 
quired to  pass  upon  the  qualifications  of  the  entryraan,  and  the  courts  will  not 
Inquire  into  or  pass  upon  any  question  of  fact  properly  belonging  to  the  depart- 
ment, while  such  matters  are  pending  before  the  land  department.— Reaves  v. 
Oliver,  41  Pac.  353,  3 Okl.  62. 

[I]  (Okl.  Sup.  1897)  The  determination  by  the  officers  of  the  interior  depart- 
ment of  the  question  whether  certain  lands  are  public  lands,  open  to  settlement, 
will  not  be  interfered  with  by  Injunction  In  behalf  of  a homestead  applicant  prior 
to  the  time  the  question  has  gone  beyond  the  control  of  the  department  by 
disposal  of  the  lands.— Wllboume  v.  Baldwin,  47  Pac.  1046. 

2.  Decisions  on  Questions  of  Fact. 

[a]  (U.  S.  1895)  A state  court  has  no  Jurisdiction  to  re-exainlne  the  conclu- 
sions of  the  United  States  land  department  as  to  whether  one’s  residence  on  lanrl 
was  such  as  to  entitle  him  to  claim  an  additional  farm  homestead  in  adjoining 
land  under  Rev.  St.  2289,  221X),  in  the  absence  of  a clear  showing  that  the  de- 
cision was  procured  by  fraud  or  imposition.  35  Pac.  141,  affirmed.— Stewart  v. 
McHarry,  16  Sup.  Ct.  117,  169  U.  S.  643. 

Pd  (U.  S.  C.  C.  A.  9th  CIr.  1897)  The  finding  of  the  secretary  of  the  Interior 
as  a fact  tliat  an  entry  was  made  for  speculative  purposes,  and  not  in  good  faitii 
for  the  exclusive  use  and  benefit  of  the  entr>’man.  is  conclusive;  as  it  is  only 
questions  of  law  involved  in  decisions  of  the  land  department  that  are  reviewa- 
ble  In  the  courts.  Decree  (Hawley  v.  DlUer,  75  Fed.  946)  reversed.— Dlller  v. 
Hawle5%  26  C.  C.  A.  514,  81  Fed.  651. 

[cl  (U.  S.  C.  C.  S.  D.  1897)  The  question  as  to  the  true  boundary  of  a mining 
claim  for  which  a patent  Is  asked  is  a (luestlon  of  fact,  coming  properly  within  the 
Jurisdiction  of  the  land  department;  and  its  action  therein  is  conclusive,  In  the 
absence  of  fraud. — Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79  Fed.  868. 

[d]  (Kan.  App.  1897)  The  decision  of  the  land  officers  upon  questions  of  fact 
In  a contest  case  is  conclusive  upon  the  parties,  and  is  not  subject  to  collateral 
attack.— C3ooke  v.  Blakely,  50  Pac.  U81. 

fe]  (Minn.  Sup.  1896)  A claimant  to  the  right  to  pre-empt  certain  goverumeut 
land  filed  an  application  to  contest,  as  invalid,  a prior  entry,  and  the  contest 
was  being  heard  by  the  local  land  officers.  He  then  voluntarily  stipulated  into 
the  hearing  certain  evidence  as  to  his  qualifications  and  right  to  make  a pre- 
emption, although  that  question  had  not  been  ordered  to  be  inquired  Into  at 
the  contest;  but  the  commissioner  of  the  general  land  office  and  the  secretary 
of  the  interior  pa.ssed  upon  the  evidence,  aud  held  that  the  party  was  dlsiiuall- 
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fled  to  pre-empt  the  land.  BeM,  that  by  the  stipulation  he  waived  his  right  to 
object  to  a consideration  of  his  qualifications  and  rights  as  a pre-emption  claim- 
ant. and  the  irregular  manner  In  w’hich  the  officers  of  the  land  department  pro- 
ceeded in  adjudicating  as  to  such  qualifications  and  rights,  and,  there  being  evi- 
dence to  sustain  a finding  that  he  was  dis«iualified  and  had  not  a pre-emptor's 
rights,  such  finding  is  conclusive  upon  him.— Iron  Co.  v.  Webl)er.  68  N.  W,  95, 
68  Minn.  24. 

[fj  (Mont.  Sup.  1806)  A decision  of  the  secretary  of  the  interior  that  certain 
land  was  not  included  within  a grant  to  a corporation  involves  a determination 
of  facts,  as  well  as  conclusions  of  law,  and  is  conclusive  until  reversed  in  a 
direct  proceeding  for  that  purpose.  It  cannot  be  collaterally  attacked  in  an 
action  to  recover  the  purchase  price  of  the  land  by  one  to  whom  it  has  been 
conveyed  by  such  corporation.— Colburn  v.  Railroad  Co.,  34  Pac.  1017,  13  Mont 
476,  follow^.— Moore  v.  Railroad  Co.,  45  Pac.  215,  18  Mont.  21K). 

[g]  (Okl.  Sup.  1896)  In  proceetlings  to  declare  the  holder  of  adverse  title  to 
land  entered  under  the  homestead  law  a trustee  for  one  claiming  a superior  title 
in  equity,  facts  fotmd  by  the  land  department  are  conclusive.— Calhoun  v.  Violet. 
47  Pac.  479,  4 Okl.  321. 

8.  Decisions  on  Questions  of  Law. 

[al  (U,  S,  IS'.Mh  A decision  by  the  secretary  of  the  interior  that  the  mere  occu- 
pation and  cultivaUon  of  land  cre:ites  such  a claim  as  will  prevent  It  from  pass- 
ing’under  a grant  by  congress  to  a railroad  company  is  a decision  on  a question 
of  law,  which  does  not  conclude  the  parties,  but  may  be  reviewed  in  a collateral 
proceeding  to  i^ecover  the  purcha.se  money,  by  one  to  whom  the  company  had 
agreed  to  convey  title.  34  Pac.  1017  (1893)  reversed.— Railroad  Co.  v.  Colbnrn. 
17  Sup.  Ct.  98,  164  U.  S.  383,  41  L.  Ed.  479. 

fbj  (U.  S.  C.  C.  A.  8th  Cir.  1897)  A bill  attacking  a decision  of  the  land  depart- 
ment for  error  of  law  cannot  be  sustainwl  mih*ss  the  findings  of  fact  are  dis- 
closed, or  enough  undisputed  facts  are  disclosed  to  make  it  plain  that  an  error 
of  law  was  committed.— Coal  Co.  v.  Evans,  25  C.  C.  A.  523,  80  Fed.  425. 

4.  Jurisdiction  of  Land  Department— Notice. 

[a]  (U.  S.  1897)  The  fact  that  a finding  of  the  secretar.v  of  the  interior  that 
an  assignment  of  a land  warrant  was  a forgery,  and  his  order  canceling  the  war- 
rant, were  made  without  notice  to  the  assignee,  does  not  constitute  a valid 
objection  by  a defendant  not  in  privity  with  the  assignee,  but  claiming  under  a 
sale  of  the  laud  for  taxes  after  the  cancellation,  where  the  assignee  had  ac- 
cepted the  adjudication  of  the  secretary  as  binding,  and  the  fact  that  the  assign- 
ment was  forged  is  admitted  by  defendant.— II ussman  v.  Durham,  17  Sup.  Ct. 
253,  165  U.  S.  144,  41  L.  Ed.  664. 

[b]  (U.  S.  C.  C.  Cal.  1896)  The  question  of  the  right  to  a patent  covering  sev- 
eral vein  or  lode  claims,  before  parallelism  of  the  end  lines  was  required,  is 
within  the  jurisdiction  of  the  land  department:  and  after  the  same  is  deter- 
mined by  it,  and  a patent  Issued,  the  boundary  lines  as  defined  by  the  patent 
are  the  lines  by  which  the  rights  of  the  parties  are  to  be  determined,  and  the 
patentee  cannot  be  compelled  to  rely  upon  the  lines  of  the  several  claims  of 
which  the  patented  survey  is  composed.— Carson  City  Gold  & Silver  Min,  Co. 
V.  North  Star  Min.  Co.,  73  Fed.  597. 

[c]  (Iowa,  1895)  Where  the  record  of  proceedings  before,  the  department  of 
the  interior  resulting  in  the  cancellation  of  a swamp-land  claim  fails  to  show 
that  any  notice  whatever  was  seized  on  the  claimant,  the  decision  rendered 
in  such  proceedings  Is  subject  to  collateral  attack.— Young  v.  Hanson,  64  N.  W. 
6.54,  95  Iowa,  717. 

Id]  (Wyo.  Sup.  1897)  Though  the  land  department  of  the  government  may 
cancel  a desert  lanil  entry  for  fraud,  or  on  the  ground  that  the  land  is  nondesert 
land,  after  a hearing,  of  which  the  ontryman  has  notice,  a cancellation  without 
such  hearing  and  notice  Is  a nullity.- Defies  v.  Bank,  50  Pac.  190. 

6.  CONCIATSIVENESS  OF  PATENTS. 

la]  (U.  S.  C.  C.  A.  8th  Clr.  1897)  A patent  to  land  or  mineral  lodes  within  the 
jurisdiction  of  the  land  department  conveys  the  legal  title  to  the  property, 
and  constitutes  a judgment  of  that  tribunal  upon  the  questions  Involved  in 
its  Issue.— Mining  Co.  v.  Old.  25  C.  C.  A.  116,  79  Fed.  598. 
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[!»]  (U.  S.  C.  C.  A.  8th  Cir.  1807)  One  not  In  privity  with  the  United  States,  and 
who  did  not  acquire  any  right  to  be  prefernnl  In  tli;*  acquisition  of  a mineral 
lo<le  or  claim  before  the  some  was  patented  to  anotlier,  and  whose  grantor  was 
never  in  such  privity,  and  never  acquired  au5'  such  right,  cannot  successfully 
attack  such  patent,  either  at  law  or  in  e<iuity.— Mining  Co.  v.  Old,  25  C.  C.  A. 
no,  70  Fed.  508. 

fcl  (TT.  S.  C.  C.  Col.  180C»)  Where  Jurisdiction  over  the  subject-matter  Is  com- 
mitted to  the  officers  of  the  land  department,  and  they  are  charged  witii  the  duty 
of  tletenniulng  whether  the  particular  land  was  or  was  not  covered  by  a grant 
to  a railroad  compiiny.  such  a decision  culminating  In  the  issuance  of  a patent 
pass4*.s  title  to  the  proiterty,  and  a bona  fide  purchaser  under  such  a patent  prior 
to  any  attempt  to  annul  it  will  lie  protected. — U.  S.  v.  Southern  Pac.  R.  Co., 
76  Fed.  134. 

[d]  (TJ.  S.  C.  C.  Mont.  180,5)  The  fact  that  a placer  mining  claim,  for  which  a 
patent  has  been  issued,  Includeil  at  the  time  of  its  location  part  of  a lode  claim 
which  had  not  then  been  forfeited,  cannot  be  considered  in  a collateral  attack 
on  the  placer  patent,  by  one  who  has  made  a subsequent  vein  location  on  part 
of  the  same  land.— llallw'ay  Co.  v.  Migeon.  68  Fed.  811. 

[e]  (U.  S.  C.  C.  Nev.  1897)  A patent  valid  on  its  face  may  be  collaterally  at- 
tacked in  an  action  at  law,  and  shown  to  be  void  by  extrinsic  evidence  which 
by  its  nature  is  capable  of  showing  a want  of  authority  to  issue  the  patent  or 
convey  the  title.— Garrard  v.  Silver  Peak  Mines.  7<I  Fed.  1. 

[f]  (U.  S.  0.  C.  Wis.  1897)  The  validity  of  patents  issued  in  18,38  for  surveyed 
lands  offered  for  sale  by  president's  proclamation  In  lHi.5  cannot  now  be  ques- 
tioned, either  by  the  United  States  or  by  any  person  in  its  right,  under  eqiiitiea 
pre-existing  or  otherwise.— Steel  Co.  v.  Biidzisz.  82  Fed.  160. 

[g]  (U.  S.  D.  C.  Alaska,  1896)  The  pn^sumption  of  law  Is  in  favor  of  the  regu- 
l.ority  of  all  proceedings  in  the  land  office  anterior  to  the  issuance  of  the  patent. 
— Harkradpj  v.  Carroll.  76  Fed.  474. 

[hi  (Cal.  1895)  A land  patent,  valid  on  its  face,  cannot  be  collaterally  attacked 
by  one  whose  only  claim  to  the  land  is  possession,  by  showing  that  tlie  land 
wa.s  not  of  the  character  for  which  it  was  patented.— Dreyfus  v.  Badger.  41  Pac. 
279.  108  Cal.  ,58. 

[I]  (Kan.  App.  1895)  A patent  issuetl  by  the  land  department  to  a railroad 
company  for  Lands  excepted  from  the  gmnt  to  the  railroad  because  of  a prior 
pre-emption  settlement,  being  voidable  merely,  could  not  be  set  aside,  in  favor 
of  one  having  no  greater  claim  of  right  the  lands  than  that  arising  from 
naked  po8S(*ssion.— .lanes  v.  Wilkinson.  42  I»ac.  735,  2 Kan.  App,  .301. 

fj]  (Mont.  Sup.  1895)  The  granting  by  the  United  States  of  a patent  to  a min- 
ing claim  Is  conclusive  of  the  sufficiency  of  the  location  notice.— Chambers  v. 
Jones,  42  Pac.  758,  17  Mont.  156. 

[k]  (Neb.  Sup.  1896)  The  presiunptions  arise,  from  the  existence  of  a patent, 
evidencing  a grant  of  land  from  the  United  States,  that  all  acts  have  been  per- 
formed, and  all  facts  have  been  shown,  which  are  prerequisites  to  its  issuance, 
and  that  the  right  of  the  grantee  therein  to  have  it  issue  has  been  presented 
to  and  passed  uj)on  by  the  proper  officers;  and  such  patent  is  not  open  to  col- 
lateral attack.— <lreen  v.  Barker,  66  N.  W.  1032,  47  Neb.  934. 

6.  Matters  Recited  iw  Patents. 

[a]  (U.  S.  C.  C.  A.  9th  Cir.  1897)  When  a mineral  patent  descril)es  the  claim 
as  liaving  parallel  end  lines,  and  grants  cxtralateral  rights,  the  courts  are  bound 
by  the  terms  thereof,  in  a controversy  with  the  owners  of  an  adjoining  claim, 
and  cannot  deny  such  extralateral  rights  on  the  theory  that  the  end  lines  are 
not  in  fact  parallel.— Mining  Co.  v.  Doe.  27  C.  C.  A.  60.  82  Fed.  45. 

[b]  (Ky.  1897)  Where  there  is  a manifest  mistake  in  the  calls  of  a patent,  the 
plat  and  certificates  of  survey  may  be  n*ferre<i  to  for  the  purpose  of  determin- 
ing the  boundary.— Patrick  v.  Spradlin,  42  S.  W.  919. 

[cl  (Tex.  Civ.  App.  1806)  Oldh.  & W.  Dig.  art.  1274;  Pasch.  Dig.  art.  4204; 
Sayles’  Civ.  St.  art.  3950,— require  the  commissioner  of  the  land  office  to  is.sue 
a patent  to  the  assignee  of  the  certificate  on  such  assignee  presenting  a suffi- 
cient cliain  of  assignment  showing  a transfer  of  the  cerfilicate  from  the  original 
gnuittH'.  Ht'ld,  that  a recital  in  a patent,  issued  to  on  assignee  of  a certificate, 
of  the  existence  of  an  assignment  to  the  patentee  from  a preceding  assignee  of 
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the  certificate.  Is  prima  facie  eridence  of  such  a.ssignment.— Dc  Cordova  v.  Bliss. 
34  S.  W.  146,  12  Tex.  Civ.  App.  530. 

7.  Same— CoNKHjMED  Mexica.v  Gijaxts. 

[a]  (U.  S.  l.sj)7)  Under  the  act  of  congress  of  March  3,  1851,  providing  for 
the  appointment  of  a lioard  of  coninilssloners  to  ascertain  and  settle  private  land 
claims  in  California,  as  it  was  within  the  power  of  the  district  court  to  retiuire 
a survey  in  exact  conformity  with  its  decree  of  confirmation,  any  objection  to 
the  survey  as  not  being  in  conformity  with  that  decree  should  have  been  made 
before  patent  was  issued;  and  therefore  a patent  issued  avowedly  in  execu- 
tion of  such  decree  Is  conclusive  between  the  United  States  and  the  claimants, 
and,  until  canceled,  it  alone  determines,  in  an  action  to  recover  posse.ssion.  the 
location  of  the  land  that  passed  under  the  decree.  27  Pac.  701.— De  Guyer  v. 
Banning,  17  Sup.  Ct.  937,  1G7  U.  S.  723. 

[b]  (Cal.  Sup.  1897)  In  an  action  to  recover  possession  of  land  claimetl  by  plain- 
tiff under  a patent  granted  in  pursuance  of  a decree  of  confirmation  by  the 
board  of  land  commissioners,  such  decree  is  conclusive  against  the  government 
and  all  parties  claiming  under  It  l>y  title  .suh.seqiient. — Milling  Co.  v.  Thompson, 
49  Pac,  714,  117  Cal.  591. 


(83  Fed.  275.) 

KIRWAN  et  al.  v,  .MURPHY  et  aL 
(Circuit  Court  of  Appeals,  Eighth  Circuit.  September  27,  1897.) 

No.  936. 

1.  B(?rvey  op  Public  Lands— Meander  Line  of  Lake— Boundary  Line  op 
Am^TTiNo  Lands. 

Wliere  a government  survey  lays  down  a meander  line  next  to  a lake, 
and  the  plat  returned  to  the  general  land  ottice,  and  referred  to  in  the  pat- 
ents for  Identification  of  tlie  lands  granted,  exhibits  the  granted  tracts 
as  bordering  upon  the  lake,  the  waters  of  such  lake,  and  not  the  meander 
line,  is  the  fixed  boundary  of  the  lands  conveyed. 

a.  Rip.\rian  Ownership — Nonnavioable  Lakes— Minnesota  Law. 

The  law  of  Minnesota  in  regard  to  the  rights  of  riparian  ownere  is  the  com- 
mon law,  and  the  rule  applied  by  the  common  law  to  nonnavlguble  streams 
is  applicable  as  w^cll  to  nonnavigable  lakes. 

8.  Equity  Jurisdiction— Remedy  at  Law — Resurvey  op  Patented  Lands — 
En.ioinino  Government  Officials. 

Wfiere  a bill  seeks  to  enjoin  a resurvey,  by  government  officials,  of  pat- 
ented lands  bordering  on  a lake,  and  it  appears  that  It  will  result  in  tl>e 
ntK'essary  destnictlon  of  much  valuable  tlml^r,  cast  a cloud  upon  the  title 
to  lands  for  which  the  government  has  already  issued  its  patents,  and  in- 
volve the  owner  in  a multiplicity  of  suits  to  defend  and  maintain  his  title, 
his  reme<ly  at  law’  is  inadequate,  and  equity  will  Interfere  to  prevent  the 
threateuetl  trespa.s.s. 

4,  Patf.nted  Lands— Control  and  Remedy  of  Government. 

When  the  government  has  parted  with  its  title  to  public  lands  by  issuing 
Its  patent  tJierefor,  It  has  no  right  or  autliority  to  furtiier  control  over 
them.  If  fraud,  wrong,  or  error  has  been  committed,  the  government,  like 
any  other  grantor,  must  resort  to  the  court  for  redress.i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

This  was  a bill  in  equity  by  Simon  J.  Murphy,  George  O.  Robinson, 
Elisha  H.  Flinn,  and  Temple  E.  Dorr  to  enjoin  P.  H.  Kirwan,  as  Unit- 

1 .Vs  to  the  right  to  coll.qtemlly  impoaeh  a patent  to  land,  see  note  to  Hartman 
V.  Warren.  22  C.  C.  A.  .'tS.  siCul.  4 «)ii  page  41. 
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ed  States  surveyor  general  for  the  district  of  Minnesota,  and  Thomas 
H.  Croswell,  from  making  a resurvey  of  certain  lands.  The  circuit 
court  made  an  order  for  a temporary  injunction,  and  the  defendants 
have  appealed  therefrom. 

John  R.  Van  Derlip  (Edward  C.  Stringer  was  with  him  on  the 
brief)  for  appellants. 

M.  H.  Stanford,  for  appellees. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  RINER, 
District  Judge. 

RINF)R,  District  Judge.  This  was  a bill  in  equity  filed  by  Simon  J. 
Murphy  and  others,  the  appellees,  for  an  injunction  restraining  and 
enjoining  1*.  H.  Kirwau  and  Thomas  H.  Croswell,  the  appellants,  from 
making  a survey  of  certain  lands  surrounding  Cedar  Island  Lake,  in 
tow'usliip  57  N.,  of  range  17  W.  of  the  fourth  Principal  Meridian,  in  St. 
Louis  county,  Minnesota,  the  survey  of  the  lands  having  been  ordered 
b^*  the  land  department  of  the  United  States.  The  defendant  Kir  wan 
is  the  United  Stat(^s  surveyor  general  for  Minnesota,  and  the  d<*fend- 
ant  Croswell  is  a deputy  surveyor,  with  whom  a contract  has  been 
made  by  order  of  the  commissioner  of  the  general  land  office  to  make 
the  survey.  At  the  time  the  bill  was  filed,  the  circuit  court  directed 
that  an  order  to  show  cause  be  served  upon  the  def(*ndants,  and  issued 
a temporary  restraining  order,  restraining  the  defendants  from  enter- 
ing into  or  perfecting  a contract  for  the  survey  until  the  further  order 
of  the  court.  Subsequently,  a motion  to  discharge  the  order  to  show 
cause  was  made  by  the  defendants  and  was  overruled.  Thereupon 
the  defendants  filed  their  joint  and  several  answer,  supported  by  affi- 
davit, and  the  cause  came  on  for  hearing  upon  the  order  to  show  cause 
why  a temporary  injunction  should  not  issue.  The  court  directed  a 
temporary’  injunction  to  issue,  and  it  is  from  this  order  that  the  ap- 
pellants appealed. 

The  record  discloses  substantially  the  following  facts:  The  town- 

ship was  surveyed  by  the  United  States  government  in  1876,  and  the 
plat  made  pursuant  to  the  survey  was  approved  by  the  government 
as  the  official  plat  of  the  township  on  June  11,  1879.  All  of  the  lands 
in  the  tow'nship  wx*re,  according  to  the  government  plat,  disposed  of 
and  patented  by  the  govermiieut  to  divers  persons  between  Dec(*m* 
her,  1879,  and  March,  1884,  the  following  lauds  being  owned  by  the 
appellees: 

“Commenrlng  at  the  southwest  comer  of  lot  four  (4)  of  the  northwest  quar- 
ter (\.  W,  i/i)  of  seotlfm  one  (1).  an<l  runninj;  thence  north,  on  the  section  line 
betw'een  said  section  one  (1)  and  two  (2).  and  to  the  northwest  corner  of  said  sec- 
tion one  (1):  thence  w'est,  on  tlie  nortli  line  of  said  tt)\vnshlp.  to  a point  where 
sai<l  town  line  first  meets  the  shore  of  Cedar  I>nke;  thence  turning;  south, 
and  following  the  shore  of  siild  lake,  to  a point  where  the  south  line  of  s;ild  lot 
four  (4)  in  said  section  one  (11.  extending  westerly  into  said  section  two  C2i, 
first  meets  the  water  of  said  lake;  thence  easterly,  on  said  last-mentioned  line, 
to  the  place  of  beginning,— the  same  being  lots  one  (1),  two  (2),  and  three  (:b 
of  said  section  two  12).  nc(?ording  to  the  govemment  plat  thereof;  also  com- 
mencing on  the  west  shore  of  said  lake  at  a point  in  said  section  three  (3) 
where  the  west  shore  of  said  lake  crosses  said  north  town  line;  thence  following 
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said  town  line  to  the  northeast  comer  of  lot  two  (2)  of  section  four  (4);  tlienc-e 
running  southerly,  on  the  east  line  of  said  lot  two  (2)  In  said  section  four  (4). 
to  the  southeast  corner  thereof;  thence  w'esterly,  along  the  south  bouiulary 
line  of  said  lot  two  (2).  to  the  southweist  corner  thereof:  thence  southerly, 
and  to  tlie  center  of  said  section  four  (4»;  thence  southeasterly,  on  a strainlit 
line  from  the  center  of  said  section,  to  the  southeast  wruer  tlieriH)f.  until  it 
intersects  the  westerly  shore  of  said  lake  on  said  section  four  (4);  thence  in  a 
northerly  direction,  along  the  sliore  of  said  lake,  to  the  place  of  beginnin;:,— 
the  same  being  lots  one  (1)  and  two  (2)  of  .section  three  (3),  lot  one  (1»  of 
section  four  (4),  and  a portion  of  lots  six  (0),  seven  (7).  and  the  whole  of  lot 
eight  (8)  in  said  section  four  (4);  also  couiineucing  at  a point  in  the  section  lim* 
between  sections  four  (4)  and  uiue  (9),  at  a point  where  the  westerly  shore  of 
said  lake  crosses  said  line;  thence  we.sterly,  on  said  section  line,  and  to  the 
northwest  corner  of  said  section  nine  (9);  thence  soutlt.  on  tlie  west  line  .if 
said  section  nine  (9),  to  the  southwest  corner  of  the  northwest  quart<*r  (X.  W. 
%)  of  the  southwest  quarter  (S.  W.  Vi)  of  aaid  section  nine  (9);  thence  fol- 
lowing the  south  line  of  said  last-described  line,  and  the  extension  tliereof. 
until  it  Intersects  the  center  line  running  north  and  south  through  section  ten 
(10);  thence  north  to  tlie  center  of  said  section  ten  (10);  thence  easterly, 
on  the  center  line  of  said  section  ten  (10),  to  tlie  northwest  corner  of  the 
gouthw’est  qiuirter  of  section  eleven  ill);  thence  south,  on  the  west  line 
of  swtion  eleven  (11),  to  the  southwest  comer  of  tlie  northwi*st  qiwrter  iN. 
W.  )4)  of  the  southwest  quarter  (S.  W.  of  said  section  eleven  (11 »; 
thence  east  to  the  southeast  corner  of  tlie  nortliwest  quarter  <N.  W. 
of  the  southwest  quarter  (S.  \V.  Vi)  of  said  section  eleven  (11);  tlience  north 
imtll  it  Intersects  the  southerly  meander  line  of  said  lake;  thence  turning  at 
right  angles  to  said  meander  line,  and  run  to  the  shores  of  said  lake;  thence 
westerly,  and  following  tlie  shores  of  said  lake,  to  the  place  of  beginning.” 

The  government  plat  is  erroneous  in  many  instances,  errors  being 
general  throughout  the  entire  township.  In  the  northern  portion  of 
the  township,  Cedar  Island  I.ake  is  mucli  smaller  iliau  shown  on  the 
oflicial  plat,  thus  making  the  fractional  lots  owned  by  the  appellees, 
lying  about  and  bordering  on  the  lake,  much  larger  than  they  appear 
on  the  plat.  The  order  for  a resurvey  covers  but  a small  portion  of 
the  township,  iM'ing  onlv  for  the  fractional  lots  bordiTing  on  ('<*d;ir 
Island  Lake  in  sections  2,  3,  4,  9.  10,  and  11.  It  is  not  insisted  that 
the  appellees  or  any  of  their  grantors  had  knowledge  of  any  fraud 
in  connection  witli  the  original  survey  from  which  the  government 
plat  was  made.  The  lands  in  controversy  in  this  case  are  described 
in  the  patents  as  fractional  lots  according  to  the  oflicial  plat  of  the 
survey.  In  1893,  certain  parties  having  stdtled  on  portions  of  these 
fractional  lots,  application  was  made  by  them  to  the  commissioner  of 
the  general  land  office  for  a surv(‘y  thereof,  and  denied.  An  appeal 
was  taken  from  the  decision  of  the  commissioner  of  the  general  laud 
office  to  the  secretary  of  the  int(*rior,  and  upon  a hearing  an  order 
was  made  by  the  secretary  of  the  interior  directing  a survey  of  the 
portions  of  the  fractional  lots  lying  between  the  actual  waters  of 
Cedar  Island  Lake  and  the  meander  lim‘  as  shown  on  the  plat.  The 
gn  ater  portion  of  the  land  is  covered  by  valuable  pine  timber,  and 
it  is  insisted  by  the  appelb*es  that  a new  survey  would  m*cessitate 
cutting  a clear  transit  line  through  the  heavy  timb(*r:  that  the  timber 
would  thereby  be  destroyed;  that  they  would  suffer  great  and  irrepar- 
able injury,  and  that  a cloud  would  be  cast  upon  their  title. 

The  government  survey  made  in  lS7(i,  upon  which  the  patents  were 
issued,  laid  down  a meander  Hue  ne.xt  to  the  lake,  and  the  plat  of 
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the  survey’  returned  to  the  general  laud  office,  and  referred  to  in 
tlie  patents  for  identification  of  the  lauds  granted,  exhibited  the  grant- 
ed tracts  as  actually  bordering  upon  the  lake.  The  patents  do  not 
contain  all  of  the  particulars  of  the  survey,  but  the  grant  of  the 
lauds  is  recited  to  be  according  to  the  offic  ial  plat  of  the  survey  re- 
turned to  the  general  land  office  by  the  surveyor  general,  thereby 
adopting  the  plat  as  a i>art  of  the  instrument.  Meander  lines  are  run 
along  or  near  the  margin  of  nonnavigable  streams  and  inland  lakes 
for  the  purpose  of  ascertaining  the  exact  quantity  of  the  upland  to  be 
charged  for  when  the  land  is  sold  by  the  government,  and  not  for  tlie 
purpose  of  limiting  the  title  of  the  grantee  to  such  meander  lines. 
The  meander  lines  are  intended  for  the  purjmse  of  bounding  and  abut- 
ting lauds  granted  upon  the  waters  whose  margins  are  thus  mean- 
dered, and  the  waters  tln*mselves,  not  the  meander  line,  constitute 
the  real  boundary.  “Meander  lines,”  said  Mr.  Justice  Clifford  in  the 
case  of  Kailroad  Co.  v.  Schm-meir,  7 Wall.  272,  280,  “are  run  in  sur- 
veying fractional  portions  of  the  public  lands  bordering  upon  navi- 
gable rivers,  not  as  boundaries  of  the  tract,  but  for  the  purpose  of  de- 
fining the  sinuosities  of  the  banks  of  the  stream,  and  as  the  means  of 
ascertaining  the  quantity  of  the  land  in  the  fraction  subject  to  sale,  and 
which  is  to  be  paid  for  by  the  purchaser.  In  preparing  the  official 
plat  from  the  field  notes,  the  meander  jiue  is  represented  as  the  bor- 
der line  of  the  stream,  and  shows  to  a demonstration  that  the  water 
couree,  and  not  the  meander  line  as  actuallv  run  on  the  land,  is  the 
boundary.” 

We  think  it  is  well  settled  that,  in  all  of  the  states  where  the  com- 
mon-law rule  is  in  force,  the  title  of  the  purchaser  from  the  general 
government  of  lands  bordering  on  nonnavigable  waters  within  the 
state  extends  to  the  waters  meandered,  although  the  meander  line  of 
the  survey  be  found  to  be  not  coincident  w ith  the  shore,  and,  in  a case* 
w'here  the  surveyed  im^ander  line  fails  to  conform  to  the  shore  of  tin* 
waters  meandered,  that  the  fixed  boundary  or  monument  is  to  prevail, 
and  the  surveyed  line  must  be  disregarded.  And.  w'hile  the  price  of 
the  land  sold  by  the  government  is  computed  upon  the  assumption 
that  the  meander  line  and  the  boundary  line  (that  is  to  say,  the  shore) 
are  identical,  that  does  not  affect  the  extent  of  the*  grant  made  by 
the  patent,  as  the  stream  or  other  body  of  water,  and  in>t  the  meander 
line,  must  be  held  to  be  the  fixed  boundary  of  the  land  conveyed. 
The  rule  at  common  law  w’as  that  a grant  of  land  bounded  by  a stream 
of  w'ater,  if  the  stream  was  a navigable  stream,  jjassed  the  title  to  the 
land  to  high-water  mark.  If  the  stream  was  not  navigable,  the  rights 
of  the  riparian  owner  extended  to  the  center  thread  of  the  current. 
The  question  whether  the  common-law'  rule  is  in  force  in  the  state 
of  Minnesota,  and,  if  so,  whether  it  applies  to  inland  lakes  not  navi- 
gable us  well  as  to  nonnavigable  streams,  is  a question  to  be  deter- 
mined by  the  local  law  of  the  state.  Hardin  v.  Jordan.  140  U.  S. 
371,  11  Sup.  Ct.  808,  838. 

In  the  case  of  Lamprey  v.  State,  52  Minn.  181,  .53  N.  W.  11.39,  it 
is  held  that  the  same  rules  govern  the  rights  of  riparian  owners  on 
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, lakes  or  other  still  waters  as  govern  the  rights  of  riparian  owners  on 
streams.  Mr.  Justice  Mitchell,  in  the  course  of  the  opinion  in  that 
case  (at  page  197,  52  Minn.,  and  page  1142,  53  N.  W.),  said: 

"The  incalculable  mischiefs  that  would  follow  If  the  riparian  owner  Is  liable 
to  be  cut  off  from  access  to  the  water,  and  another  owner  sandwiched  In  be- 
tween him  and  it,  whenever  the  water  line  had  been  changed  by  accretioas 
or  relictions,  are  self-evident,  and  have  been  frequently  animadverted  on  by 
the  courts.  These  considerations  certainly  apply  to  riparian  ownership  on 
lakes  as  well  as  on  streams.  • • • The  owners  of  lands  bordering  on  them 
have  often  bought  with  reference  to  access  to  the  water,  which  usually  cou- 
stltutes  an  Important  element  in  the  value  and  desirability  of  the  land.  If  the 
nile  contended  for  by  the  appellants  Is  to  prevail,  it  would  simply  <^en  tlie 
door  for  prowling  speculators  to  step  in  and  acquire  title  from  the  state  to 
any  relictions  produced  in  the  course  of  time  by  the  recession  of  the  water, 
and  thus  deprive  the  owner  of  the  original  sliore  estate  of  all  riparian  rigliis. 
including  that  of  access  to  the  water.  The  endless  litigation  over  the  locration 
of  the  original  water  lines,  and  the  grievous  practical  injustice  to  the  owner 
of  the  original  riparian  estate,  that  would  follow,  would  of  themselves  be  a 
sutticient  reason  for  refusing  to  adopt  any  such  doctrine.  That  the  state  would 
never  derive  any  considerable  pecuniary  benefit — certainly  none  that  would  at  all 
compensate  for  the  attendjint  evils— we  may,  in  the  light  of  experience,  safely  as- 
sume, Our  conclusion,  therefore.  Is  that  upon  both  principle  and  authority,  as 
well  as  considerations  of  public  policy,  the  common  law  is  that  the  same  rules  as 
to  riparian  rights  which  apply  to  streams  apply  also  to  lakes  or  other  bodies 
of  still  water.” 

See,  also,  Stliurmcier  v.  Railway  Co.,  10  Minn.  82  (Gil.  59);  Everson 
V.  City  of  Waseca,  44  Minn.  247,  4G  N.  W.  405;  Lamprev  v.  Mead,  54 
Minn.  290,  55  N.  W.  1132. 

It  is  contended  by  the  appellants  in  this  case  that  the  land  between 
the  meander  line  as  shown  on  the  plat  and  the  actual  waters  of  the  lake 
is  not  accretion  or  reliction,  and,  therefore,  that  the  authorities  above 
cited  have  no  application,  and  that  the  title  to  the  land  did  not  pass 
by  patent;  that  it  is  not  a question  of  riparian  rights,  since  the  lake 
was  the  same  at  the  time  of  the  survev  as  it  is  now.  We  think  this 
can  make  no  difference,  as  the  plat  of  survey  returned  to  the  general 
and  local  land  offices,  and  referred  to  in  the  patent  for  identification 
of  the  land,  exhibited  the  granted  tracts  as  actually  bordering  upon 
the  lake.  These  cases,  we  think,  clearly  show  that  the  law'  of  Min- 
nesota in  regard  to  the  rights  of  a riparian  owner  is  the  common  law, 
and  that  the  rule  applied  at  coininou  law  to  nonnavigable  streams  is 
aiqdicable  as  well  to  inland  nonnavigable  lakes.  The  fundamental 
riglit  of  riparian  ownership  consists  in  the  right  of  access  to  the 
water,  and  it  is  in  order  to  make  this  right  available  and  complete 
that  the  doctrine  is  applied  to  cases  of  accretion  and  reliction;  but 
th(‘  same  principle  underlying  those  cases,  namely,  the  right  of  access 
to  the  water,  is  equally  applicable  to  the  case  at  bar. 

It  is  iusisted,however,that,“if  the  appellants  be  allowed  to  carry  out 
their  instructions  for  a survey,  the  most  that  can  be  complained  of  is 
that  a mere  technical  trespass  will  be  committed,  provided  the appelle<*s 
(‘.xiablish  their  ownership  of  the  locus  by  ajipropriate  proceedings  at 
law,”  and  that  equity  will  not  therefore  entertain  this  application, 
siin  e th(‘  appellees,  if  they  show  themselves  to  be  the  owners  of  the 
I'limiises,  and  if  they  sutb'r  any  damage,  can  have  adequate  relief  at 
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law.  It  is  undoubtedly  the  well-settled  rule  that  where  the  estate  or 
interest  of  a party  is  legal  in  its  nature,  and  full  and  complete  justice 
can  be  done  thereby,  he  will  be  left  to  his  legal  remedy ; but  the  rem- 
edy at  law  must  be  adequate,  and  afford  full  and  complete  protection, 
and  the  relief  afforded  must  be  virtually  as  efficient  as  that  given  by  a 
court  of  equity.  If  the  remedy  at  law  is  inadequate  for  this  purpose, 
th«i  equity  will  interfere. 

The  bill  in  this  case  alleges,  and  it  is  supported  by  affidavit,  that,  if 
the  appellants  are  allowed  to  pi-oceed  with  this  survey,  it  will  necessa- 
rily result  in  the  destruction  of  much  valuable  timber,  and  that  it  will 
be  a cloud  upon  plaintiffs’  title,  and  involve  them  in  a multiplicity  of 
suits  to  establish  their  right  to  the  land  in  controversy.  While  an  in- 
junction will  not  ordinarily  be  gi*anted  to  restrain  a mere  trespass,  yet 
where  it  is  made  to  appear  from  the  record  that  the  tn^pass  com- 
plained of  may  result  in  great  damage  to  the  estate,  or  where  the  mis- 
chief is  remediless  at  law,  a court  of  equity  will  interfere  by  injunc- 
- tion  to  prevent  an  injury  for  which  an  action  at  law  will  not  give 
comjjlete  redress.  The  very  [uirpose  of  the  proposed  survey  by  the 
officers  of  the  government  in  this  case  is  to  establish  the  right  of  the 
government  to  the  land,  as  public  land,  the  title  to  which  we  think,  up- 
on the  facts  stated  in  the  bill,  it  has  already  parted  with  by  issuing  its 
patents  therefor;  and  the  fact  that  there  is  a controversy  in  relation 
to  it  would  necessarily,  from  a business  point  of  view,  as  every  in- 
telligent person  knows,  be  a serious  injury  to  the  plaintiffs’  title,  and 
tend  to  greatly  depreciate  its  market  value.  No  one  would  want  to 
buy  property  while  thus  affected,  nor  loan  money  upon  it  as  security. 
It  further  appears  by  the  bill  that  a number  of  people  have  settled 
upon  portions  of  the  land  described  in  the  bill,  and  it  is  evident  that 
if  this  survey  is  permitted,  and  the  land  again  thrown  open  to  set- 
tlement, as  it  may  be,  the  plaintiffs,  in  order  to  maintain  their  title, 
w'ould  be  involved  in  a multiplicity  of  suits  to  defend  it  against  the 
claims  of  parties  who  had  settled  thereon. 

Again,  it  is  insisted  that  the  defendant  Kirwan  is  the  United  States 
surveyor  general  for  the  district  of  Minnesota,  and  that  the  defendant 
Oroswell  is  the  deputy  surveyor,  with  whom  the  contract  has  been 
made  for  the  work  sought  to  be  enjoined,  pursuant  to  the  practice  and 
direction  of  the  general  land  office.  Both  stand  for  and  represent  the 
department  of  the  interior.  They  are  subordinate  offii  ers  of  that  de 
partment,  subject  to  its  control;  and  therefore  the  power  of  the  court, 
so  far  as  they  are  concerned,  extends  only  to  acts  such  as  are  purely 
ministerial,  and  with  regard  to  which  nothing  like  judgment  or  dis- 
cretion in  the  performance  of  th(‘ir  duties  is  left  to  them  as  officers. 
It  is  undoubtedly  true  that  the  officers  of  the  several  departments  of 
the  government  cannot  Im*  controlle<l  by  injunction  while  acting  in  a 
judicial  capacity  in  which  their  judgments  are  based  upon  a consid- 
eration of  facts,  but  in  this  case  the  action  of  the  land  department 
involved  a construction  of  law  which  is  not  subject  to  the  same  rule, 
and  such  officers  may  be  enjoined  from  the  performance  of  an  unlaw- 
ful act.  Noble  v.  Railroad  Co.,  147  U.  S.  165,  13  Sup.  Ct.  271. 
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In  La  Cliapolle  v.  Bubb,  69  Fed.  482,  the  court  said: 

“Under  ordinary  clrcumstajices,  this  court  would  not  grant  an  Injunction  to 
prevent  a trespaKs;  but  the  defendant  Bubb  jastlfles  his  proposed  action  on 
the  ground  that  he  is  an  officer  of  the  United  States  government,  acting  only  in 
obedieneo  to  orders  from  his  superior  officers  in  the  Indian  department,  an<l 
for  tJiat  reason  I deem  it  entirely  proper  for  this  court  to  restrain  him  from 
committing  a tort  while  assuming  to  act  in  his  official  capacity." 

We  have  already  said  that  the  government  parted  with  its  tith*  to 
the  lands  in  controversy  w’hon  it  issued  its  patents  therefor;  and  in 
Moore  v.  Robbins,  96  U.  S.  5.30,  Mr.  Justice  Miller,  speaking  for  the 
court,  said: 

“With  the  title  passes  away  all  authority  or  control  of  the  executive  depart- 
ment over  the  land  and  over  the  title  which  it  has  conveyed.  It  would  be  as 
reasonable  to  hold  that  any  private  ouner  of  land  who  has  conveyed  it  to  an- 
oUier  can,  of  his  own  volition,  recall,  cancel,  or  annul  the  instrument  which 
he  has  made  and  delivered.  If  fraud,  mistake,  error,  or  wrong  lias  been  done, 
the  courts  of  justice  present  the  only  remedy.  Tiiese  courts  are  as  open  to  the 
United  States  to  use  for  the  cancellation  of  tlie  deed  or  rei’onvey.mce  of  the 
laud  as  to  individuals,  and,  if  tlie  government  is  the  party  injured,  this  is  the 
proper  course.” 

And  again,  in  the  same  case,  referring  to  the  power  of  the  secretary 
of  the  interior  after  patent  has  been  issued,  at  page  534,  it  is  said : 

“He  is  absolutely  without  authority.  If  this  were  not  so,  tlie  titles  derived 
from  the  United  States,  instead  of  being  the  safe  and  a.s.sured  evidences  of 
ownership  which  they  are  generally  supposed  to  be,  would  be  always  subject 
to  tlie  rtuctuating,  and,  in  many  cases,  unreliable,  action  of  the  land  office.  Xo 
man  could  buy  of  the  grantee  with  safety,  because  he  could  only  convey  sui>- 
ject  to  the  right  of  the  officers  of  the  government  to  annul  his  title.” 

In  view  of  these  considerations,  we  are  not  satisfied  that  an  error 
was  committed  in  awarding  a temporary  injunction.  It  cannot  be 
said,  we  think,  that  the  injunction  was  improvidently  issued,  and  the 
order  ajipealed  from  is  therefore  afiirmedL 


(83  Fed.  30G.) 

Ex  parte  DAWSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  October  5,  1897.) 


No.  908. 

1.  Interstate  Extradition— Extradition  Warrant— Sufficiency  op  Recit- 

als. 

An  extradition  warrant  reciting  that  it  is  issued  pursuant  to  the  requisi- 
tion of  the  governor  of  another  state,  that  said  retiulsltlon  is  accompanied 
by  a copy  of  the  indictment  against  the  party  demanded,  and  that  said 
copy  of  the  Indictment  is  certltie^l  by  the  governor  of  tlie  demanding  state 
to  be  “in  due  form,”  is  sufficient,  under  the  statutory  requirements  of  sec- 
tion 5278,  Uev.  St  U.  S.;  tlie  expression,  “certified  to  be  in  due  form,” 
lielng  equivalent  to,  and  in  substantial  compliance  with,  the  statutory 
words,  “certified  as  autlientic.” 

2.  Samf.— Habeas  Conrus. 

A ftileral  court  will  nut,  on  liabeas  corpus,  dlscliarge  a prisoner  charged 
witii  the  violation  of  the  criminal  laws  of  one  state,  and  apprehended  in 
another,  wliere  it  appears  by  the  recitals  contained  in  the  warrant  by  vir- 
tue of  whicli  he  was  arrested,  and  by  the  record  of  the  extradition  proceed- 
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!nj?,  that  no  right,  privilege,  or  Immunity  secured  him  by  the  constitution 
and  laws  of  the  United  States  will  be  violated  by  remanding  him  to  the 
custody  of  tlie  agent  of  the  demanding  state.  And  the  court  will  seek  to 
uphold  the  actions  of  the  executive,  provided  they  api>ear  to  be  in  good 
faith.i 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas. 

W.  A.  Falconer,  for  appellant. 

Before  BREWER,  Circuit  Justice,  SANBORN,  Circuit  Judge,  and 
RINER,  District  Judge. 

RENE^  District  Judge.  In  November,  1896,  L.  P.  Dawson  filed 
his  petition  for  a writ  of  habeas  corpus  in  the  district  court  for  the 
Western  district  of  Arkansas;  alleging  that  he  was  unlawfully  re- 
strained of  his  liberty  by  one  M.  C.  Rushin,  contrary  to  the  constitu- 
tion and  laws  of  the  United  States.  The  writ  was  issued,  and  on  the 
return  day  the  respondent  made  his  return  thereto,  as  follows : 

“Comes  M.  0.  Rushin,  and  produces  herein  the  body  of  Oliver  P.  Jones,  who 
describes  himself  in  the  petition  herein  as  L.  P.  Dawson,  and  states  to  the 
court  tliat  he  has  the  said  Dawson,  alias  Jones,  in  his  custody  under  and  pur- 
suant to  the  following  authority:  The  said  Oliver  P.  Jones  was  indicted  by 
the  grand  jury  of  Marion  coimty,  in  the  state  of  Georgia,  for  the  crime  of  mur- 
der, and  became  a fugitive  from  the  Justice  of  the  state  of  Georgia.  That  the 
governor  of  the  state  of  Georgia  appointed  your  resjwndent,  M.  C.  Rushin,  agent 
of  the  state  of  Georgia,  to  arrest,  receive,  and  convey  back  to  the  state  of  Georgia 
the  aforesaid  Oliver  P.  Jones,  anti,  pursuant  to  such  appointment  [your  respond- 
ent], proceeded  to  the  state  of  Arkansiis  with  a requisition  fi*ora  the  governor  of 
the  state  of  Georgia  to  the  governor  of  the  state  of  Arkansas  for  the  arrest 
and  surrender  to  said  Husliiu  of  the  said  Oliver  P.  Jones,  and  accompanied 
therewith  a copy  of  the  indictment,  certified  by  the  governor  of  Georgia  to  be 
in  due  form.  That  pursuant  to  said  requisition  the  governor  of  the  state  of 
Arkansas  did  on  the  12tli  day  of  November,  1896,  Issue  his  warrant  to  the 
sdierlff  of  Sebastian  county,  commanding  him  to  take  into  custody  the  body  of 
Oliver  P.  Jones,  and  deliver  him  to  this  respondent,  M.  C.  Rushin;  and  pur- 
suant to  his  duty  in  the  premises  this  respondent,  on  the  13th  day  of  November, 
1S9<5,  received  said  Oliver  P.  Jones  from  the  custody  of  tJje  .sheriff  of  Sebastian 
county,  and  is  detaining  him  under  said  authority,  and  desires  to  procetnl  forth- 
with with  him  to  the  state  of  Georgia,  and  would  have  pr«)ceeded  ere  this 
but  for  the  writ  from  this  honorable  court.  Your  respondent  lierewith  tenders 
his  appointment  as  agent  of  the  state  of  Georgia,  and  tlie  warrant  of  the  gov- 
ernor of  Arkansas,  a copy  of  which  Is  attached,  and  the  return  of  the  sheriff 
of  Sebastian  county,  and  prays  tlmt  he  l>e  dlschai*ged  herewitli,  and  permitted 
to  proceed  with  his  duties,  as  agent  of  the  state  of  Geoi*gia,  in  conveying  said 
Oliver  P.  Joues  to  be  delivered  to  the  justice  of  tliat  state. 

“M.  C.  Rusliin.” 

“State  of  Arkansas  to  the  Sheriff  of  Sebastian,  Greeting;  Whereas,  W.  Y. 
Atkinson,  governor  of  the  state  of  Georgia,  has,  by  his  writ  or  requisition, 
accompanied  by  a copy  of  indictment  in  said  state  of  Georgia,  demanded  the 
body  of  Oliver  P.  .Tones,  charged  in  the  said  state  with  the  crime  of  murder, 
and  said  governor  has  certified  that  the  accompanying  Indictment  against  said 
Jones  Is  In  due  form:  To  the  end,  therefore,  that  justice  may  be  done  in  the 
premises,  you  are  hereby  commanded  to  take  the  body  of  said  Oliver  P.  Jones, 
and  safely  keep,  and  that  you  cau.se  him  to  be  <ielivered  to  M.  C.  Rushin,  the 
agent  of  the  state  of  Georgia,  to  be  taken  to  said  state,  that  he  may  be  dealt 
with  as  law  and  justice  may  require.  And  all  sheriffs,  coroners,  constables, 


1 As  to  the  jurisdiction  of  federal  courts  on  habeas  corpus  in  cases  of  interstate 
extradition,  see  note  to  In  re  Huse,  25  C.  C.  A.  4,  subd.  19  on  i>age  24. 
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and  ottier  officers  to  whom  this  writ  may  be  shown  are  enjoined  herein  to  aid 
and  assist  you  in  the  execution  thereof;  and  do  you  make  due  return  of  thU 
writ. 

“In  testimony  whereof,  I have  hereunto  set  my  baud,  and  caused 
to  be  affixed  the  preat  seal  of  the  state  of  Arkansas.  Done 
[Great  Seal.]  at  the  city  of  Little  Rock  tills  the  12th  day  of  November,  in 

the  year  of  our  Lord  one  thousand  elpht  hundred  and  ninety- 
six.  James  P.  Clarke. 

“Governor  of  Arkansas. 

“H.  B.  Armlstead, 

“Secretaiy  of  State.” 

“State  of  Arkansa.s.  County  of  Sebastian. 

“I  certify  that,  having  the  within-named  Oliver  P.  Jones  in  my  custody.  I did 
on  the  13th  day  of  November,  181X5,  deliver  his  body  to  the  within-named  M.  C. 
Rushin,  as  herein  commanded.  T.  W.  Bugg,  Slieriff.” 

To  this  return  the  petitioner  demurred,  and  the  demurrer  was  over- 
ruled. The  petitioner  then  filed  a reply  to  the  return,  and  on  the 
hearing  the  issues  of  fact  raised  by  the  reply  w’ere  detennined  in  favor 
of  the  respondent,  and  the  petitioner  was  remanded  to  the  custody 
of  the  respondent.  Thereupon  he  prayed  an  appeal  to  this  court. 

Tlie  only  assignment  of  error  urged  upon  the  attention  of  the  court 
by  the  petitioner  as  a ground  for  reversing  the  order  of  the  district 
court  is  in  the  following  words: 

“It  does  not  npix’ar  therein  [by  the  return  or  the  warrant  of  the  governor  of 
Arkansa.s]  that  the  copy  of  the  indictment  accompanying  the  requisition  of  the 
governor  of  Georgia  had  been  certified  by  said  governor  of  Georgia  to  be  duly 
authenticated.” 

While  it  is  not  necessary  to  the  sufficiency  of  an  extradition  war- 
rant, w’hen  attacked  on  habeas  corpus,  that  it  shall  set  out  in  full  a 
copy  of  the  indictment  or  affidavit  upon  which  it  is  based,  or  that  it 
be  accompanied  by  such  affidavit  or  indictment,  yet  a w’arrant  for  the 
arrest  and  return  of  the  fugitive  criminal  must  recite  or  set  forth,  in 
substance,  the  evidence  necessary  to  authorize  the  state  executive  to 
issue  it;  and,  where  the  requisition,  and  the  copy  of  the  indictment 
accompanying  it,  are  not  made  a part  of  the  return,  and  the  w'arrant 
alone,  as  in  this  case,  is  before  the  court,  it  must  show  (1)  that  a 
demand  by  requisition  has  been  made  for  the  party  in  custody,  as 
a fugitive  h’om  justice;  (2)  that  the  requisition  was  accomimnied  by 
a copy  of  an  indictment  or  affidavit  charging  the  commission  of  an 
offense;  (3)  that  the  copy  of  such  indictment  or  affidavit  was  certified 
by  the  governor  of  the  state  making  the  demand  as  authentic.  Rob- 
erts V.  Keilly,  116  U.  S.  80,  6 Sup.  Ct.  201;  Ex  parte  Keggel,  114  U. 
S.  642,  5 Sup.  Ct.  1148;  In  re  Doo  Woon,  18  Fed.  808;  Ex  parte  Smith. 
3 McLean,  121,  Fed.  Cas.  No.  12,068;  People  v.  Donohue,  84  N.  V. 
438.  The  sufficiency  of  the  warrant  issued  by  the  governor  of  Ar- 
kansas for  the  arrest  and  return  of  the  i>etitioner  is  not  questioned, 
except  in  one  particular.  It  is  insisted  that  the  recital  in  the  war- 
rant that  the  governor  of  Georgia  “has  certified  that  the  accompany- 
ing indictment  against  said  Jones  is  in  due  form”  does  not  comply 
with  the  requirements  of  the  statute,  and  is  therefore  illegal  and 
void.  Section  5278  of  the  lUwised  Statutes  of  the  United  States  makes 
it  the  duty  of  the  executive  authority  of  the  state  to  which  a persou 
chai’ged  with  crime  has  fled  to  cause  the  arrest  of  the  alleged  fugitive 
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from  justice  whenever  the  executive  authority  of  any  state  or  terri- 
tory demands  such  person  as  a fufjitive  from  justice,  and  produces  a 
copy  of  an  indictment  found  or  aihdavit  made  before  a magistrate  of 
any  such  state  or  territory,  charging  the  person  demanded  with  hav- 
ing committed  a crime  therein,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  from  whence  the  person  so  charged 
has  fled.  The  (piestion  presented  for  our  determination  is  whether 
the  recital,  certified  to  be  “in  due  form,’’  is  equivalent  to  a recital  that 
the  copy  of  the  indictment  accompanying  the  requisition  was  “certi- 
fied as  authentic,”  and  therefore  a substantial  compliance  with  the 
requirements  of  the  statute.  The  rules  by  which  this  question  must 
be  determined  are  the  rules  applicable  to  the  construction  of  statutes 
by  winch  the  intention  of  the  lawmaker  is  to  be  arrived  at.  As  be- 
tw’een  the  states  of  the  Union,  the  whole  subject  of  extradition  is 
regulated  and  governed  by  positive  law.  The  law  of  congress  was 
passed  in  conformity  to  the  provisions  of  the  federal  constitution  uix>n 
the  subject,  and  w'e  must  suppose  that  the  object  of  the  law  was  to 
furnish  the  means  by  which  the  constitutional  provision  could  be  fairly 
and  impartially  carried  into  effect  between  the  states.  It  is  a copy 
of  the  indictment  found  or  affidavit  made  charging  the  person  de- 
manded with  having  committed  a crime  that  is  required  to  be  certi- 
fied as  authentic  by  the  statute.  The  statute  makes  this  requirement 
because  otherwise  the  executive  of  a state  upon  whom  the  demand 
is  made  might  be  imj)osed  upon  by  what  purported  to  be  a true  copy 
of  such  an  indictment,  but  which  in  fact  might  be  a spurious  copy. 
The  genuineness  of  the  copy,  how'ever,  is  not  to  be  ascertained  by  a 
resort  to  any  technical  rule  for  ascertaining  the  fact;  nor  need  the 
fact  be  made  to  appear  in  any  set  fonn  of  words,  or  even  in  the  words 
of  the  statute  requiring  the  authentication.  All  that  can  be  required 
is  that  the  language  employed  by  the  demanding  governor,  in  the 
requisition,  understood  in  its  ordinary  meaning,  shall  show  that  the 
copy  of  the  indictment  upon  which  the  requisition  is  made  is  genuine. 
The  language  of  the  recital  in  the  waiTant  is,  certified  to  be  “in  due 
form”;  and  it  is  now  insisted  by  the  petitioner  that  this  is  not  the 
equivalent  of  the  statutory  words,  “certified  as  authentic,”  and  means 
only  that  the  indictment,  according  to  the  established  method  of  ex- 
pression or  practice  in  Georgia,  regularly  and  legally  cliarges  a 
crime.  We  cannot  adopt  this  construction  of  the  recital.  The  lan- 
guage of  the  recital,  fairly  construed,  w'c  think,  is  the  equivalent  of 
the  statutory  words,  and  is  a substantial  compliance  with  the  act  of 
congress  which  requires  the  copy  to  be  “certified  as  authentic,”  for 
the  reason  that  it  negatives  the  idea  that  the  copy  is  spurious  or 
fictitious,  and  shows  that  it  is  genuine,  which  is  the  only  purpose  of 
this  provision  of  the  statute. 

That  the  federal  courts  have  jurisdiction  in  cases  of  interstate  ex- 
tradition has  never  been  questioned.  Undoubtedly  the  courts  of  the 
United  States  have  jurisdiction,  on  habeas  coipus,  to  discharge  from 
custody  a j>erson  who  is  restrained  of  his  liberty  in  violation  of  the 
constitution  or  laws  of  the  United  States,  although  he  nnay  be  held 
under  state  proc<‘ss  for  an  alleged  offen.se  against  the  laws  of  such 
state.  The  right  of  one  state  of  the  Union  to  demand  from  another 
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tbe  deliver j of  a person  who  has  fled  from  justice  depends  upon  the 
constitution  of  the  Unittnl  States,  and  the  mode  of  proceeding  and 
the  evidence  necessary  to  support  such  demand  are  prescribed  by  the 
statute  of  the  I'nited  States.  It  therefore  follows  that,  when  the 
executive  of  a state,  upon  whom  a demand  has  been  made  for  the 
surrender  of  a fugitive  from  justice,  causes,  by  virtue  of  his  warrant, 
the  arrest  of  the  person  charged  as  a fugitive  from  the  justice  of 
another  state,  the  prisoner  is  in  custody  under  color  of  authority  de- 
rived from  the  constitution  and  laws  of  the  Tnited  States,  and  is  en- 
titled to  invoke  the  judgment  of  its  courts  as  to  the  legality  of  his 
arrest.  A federal  court  will  not,  however,  on  habeas  corpus,  discharge 
a prisoner  charged  with  a violation  of  the  criminal  laws  of  one  state, 
and  apprehended  in  another,  where  it  appears  by  the  recitals  con- 
tained in  the  warrant  by  virtue  of  which  he  was  arrested,  and  the 
record  of  the  extradition  proceedings,  that  no  right,  privilege,  or  im- 
munity secured  to  him  by  the  constitution  and  law’s  of  the  United 
States  will  be  violatc*d  by  remanding  him  to  the  custody  of  the  agent 
of  the  state  demanding  him.  While  the  liberty  of  the  citizen  is,  of 
course,  always  to  be  carefully  guarded,  yet,  when  the  executive  of  a 
state  in  which  the  alleged  fugitive  from  justice  is  found  is  satisfied  of 
the  integrity  of  the  proceedings  to  secure  his  surrender,  the  federal 
courts  will  not  be  technical  in  seeking  excuses  for  the  purpose  of 
overthrowing  the  decision  of  such  executive,  and  discharging  the  al- 
leged fugitive.  They  will  rather  seek  to  uphold  any  such  proceedings 
carried  on  in  apparent  good  faith.  The  order  of  the  district  court 
remanding  the  appellant  to  the  custody  of  the  respondent,  as  the 
agent  of  the  state  of  Georgia,  is  affinned. 


(S3  Fed.  437.) 


CHICAGO,  ST.  P.,  M.  & O.  UY.  CO.  v.  BET.LIAVITH. 
(Circuit  Court  of  Appeals,  Eighth  Circuit.  November  15,  1897.) 

No.  809. 


1.  Contracts — Party  Unable  to  Read. 

If  one  cannot  re,Td  a contract  whicli  he  is  about  to  execute,  it  is  as  much 
his  duty  to  procure  some  reliable  person  to  read  and  explain  it  to  him  before 
he  signs  it  as  It  would  be  to  read  it  himself  if  he  were  able  to  do  so,  and 
his  failure  to  obtain  a reading  and  an  explanation  of  it  is  such  gross  negli- 
gence as  will  estop  him  from  repudiating  It  on  the  ground  that  he  was 
ignorant  of  Its  contents.  One  who  has  received  the  benelits  of  a written 
contract  in  silence  cannot  escape  its  burdens  by  proof  that  he  did  not  know 
and  did  not  Inquire  what  these  burdens  were  when  he  assumed  them. 

2.  Principal  .and  Aof.nt— .Notice. 

Notice  to  and  knowledge  of  an  agent  or  attorney,  acquired  and  present 
In  his  mind  while  he  is  exercising  the  powers  and  discliarging  the  duties  of 
his  agency,  are  notice  to  and  knowledge  of  his  principal. 

3.  Contracts— Frauo  and  Mistake. 

A written  instrument  cannot  be  avoided  for  fraud  or  mistake  unless  the 
evidence  of  the  fraud  or  mistake  is  clear,  unequivocal,  and  convincing. 

4.  Trial  in  Federal  Courts— Directing  Verdicts. 

The  judges  of  the  federal  courts  are  not  required  to  submit  a question  to 
the  jury  merely  because  there  is  some  evidence  in  support  of  the  case  of 
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the  party  who  has  the  burden  of  proof,  but  at  the  close  of  the  evidence  It 
Is  their  duty  to  direct  a verdict  for  the  partj'  who  Is  clearly  entitled  to  It, 
when  it  would  be  their  duty  to  set  aside  a verdict  in  favor  of  his  opiJonent 
if  one  were  rendered.  At  the  close  of  the  evidence  there  Is  always  a pre- 
liminary question  for  the  judjje,— not  whether  there  is  literally  no  evidence, 
but  whether  there  Is  any  substantial  evidence,  upon  which  the  Jury  can 
properly  render  a verdict  In  favor  of  the  party  who  produces  it. 

6.  Admissibility  op  Evidence— Hearsay— Waiver  op  Settlement. 

Where  a railroad  company,  through  Its  attorney,  made  a settlement  with 
ore  claiming  dan^ages  for  personal  injuries,  and  took  a release  from  him,  held, 
that  testimony  that  a claim  agent  of  the  company,  who  was  not  present  at 
such  settlement,  had  afterwards  said  to  the  witnesses  that  the  company  had 
never  made  any  general  settlement  with  the  claimant,  but  had  only  given 
him  a little  money  to  help  him  along,  was  inadmissible  to  show  a waiver  of 
the  settlement,  in  the  absence  of  anything  to  show  that  such  agent  had  any 
authority  to  abrogate  or  waive  settlements  made  by  the  company’s  counsel, 
and  also  as  being  mere  hearsay. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

On  September  15,  1804,  a freight  train  was  wrecked  on  the  track  of  the  Chl- 
c.ago,  St.  Paul.  Minneapolis  & Omaha  Railway  Company,  the  plaintiff  In  error,  on 
its  road  between  Minneapolis  and  Menomonie,  in  the  state  of  W’isconsln.  A tank 
in  the  wreck,  which  contained  oil,  took  fire  about  7 o’clock  in  the  morning  of 
that  day,  and,  after  burning  about  four  hours,  exploded  and  burned  John  Bclli- 
with,  the  defendant  in  error.  He  was  a passenger  on  a train  which  started  that 
morning  from  Minneapolis,  and  arrived  at  the  scene  of  the  wreck  in  the  forenoon 
of  tliat  day,  before  the  explosion.  The  company  stopped  this  train  at  a safe 
distance  from  the  burning  tank,  made  a gap  in  the  fence  on  the  south  side  of 
its  right  of  way,  opposite  this  train,  and  eontlucted  Belllwith  and  the  other  pas- 
sengers around  the  burning  tank,  through  a field,  to  a point  on  the  right  of 
way  a safe  distance  east  of  the  tank,  where  they  were  led  through  another  gap 
made  In  the  fence,  and  left  to  await  the  arrival  of  a passenger  train  which  was 
coming  from  the  east  to  take  them  forward  on  their  Journey.  After  Belllwith 
had  been  safely  led  around  the  burning  tank  to  this  point,  he  voluntarily  started 
back  towards  the  passenger  train  which  had  brought  him  from  Minneapolis, 
for  the  purpose,  as  he  testified,  of  getting  a package  which  he  had  forgotten  and 
left  in  the  car  which  he  had  occupied.  The  flames  from  the  burning  tank  were 
leaping  high  in  the  air,  and  making  so  much  noise  that  they  were  the  most  con- 
spicuous objects  in  view.  Instead  of  passing  around  them  through  the  field,  in 
the  safe  way  in  which  he  had  been  led  east  by  the  employes  of  the  railway  com- 
pany, he  went  materially  nearer  the  right  of  way  of  the  company  and  the  burn- 
ing tank  as  he  proceeded  westward;  and.  Just  as  he  came  near  the  tank,  it 
exploded,  and  he  was  burned.  He  sued  the  company  for  ncgligeik*e.  It  an- 
swered that  it  was  not  negligent;  that  Belliwith  brought  his  injuries  upon  him- 
self, by  leaving  the  safe  place  to  which  he  had  been  conducted  by  the  company, 
and  approaching  nearer  to  the  burning  tank,  without  Its  knowledge  or  consent; 
and  th^  on  November  30,  1804,  he  had  compromised  his  claim,  and  released  the 
company  from  all  liability  for  the  Injuries  which  he  sustained  from  the  explosion 
and  burning.  In  consideration  of  $300.  which  the  company  had  paid  him  on 
that  day.  Belliwith  filed  a reply  to  this  answer,  in  wliicb  he  denied  that  he 
had  been  negligent,  denied  the  compromise  and  release,  and  alleged  that  he  could 
not  read  or  write;  that  on  November  30,  1804.  he  demanded  of  the  company  a 
mone.v  settlement  for  his  Injuries;  that  the  company  would  not  pay  him  what 
he  demanded,  but  paid  him  $‘JOO,  and  told  him  that  it  would  help  him  along 
temporarily,  and  settle  with  him  later.  He  also  allegeil  that  if  the  company 
had  any  release,  claimed  to  be  .<<lgned  by  him,  it  was  a fabrication,  and  his  con- 
sent to  It  was  procuretl  b.v  artifice  and  deceit,  and  under  a mistake,  with  no 
intention  on  his  part  to  release  any  claim  again-st  the  company,  except  for  the 
value  of  the  gootls  which  he  lost  at  the  time  of  the  accident.  The  case  was  tried 
to  a Jury,  and  these  facts  were  established  without  controversy:  Belllwith  was 

a CJerman  peddler,  who  had  been  in  this  eoiinti'y  20  years,  and  bad  been  engaged 
in  his  occupation  of  a peddler  for  5 or  6 years.  He  could  not  read  or  write,  but 
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lie  ffave  more  than  50  printed  pnue.s  of  testimony,  in  Enslinb,  In  this  case,  with- 
out the  aid  of  an  Interpreter;  anil  It  evinces  a ready  understanding  and  a proper 
use  by  him  of  the  English  language.  After  his  injuries  he  was  treated  in  a 
hospibil  In  St.  Paul.  Whtm  he  hud  ivcovered  sufticleutlj'  to  go  out  on  the  streets 
of  the  city,  and  on  the  21st  <iay  of  November,  1804.  he  met  an  attorney  at  law. 
told  him  t ie  facts  regarding  his  claim  against  the  railway  company  which  is  in 
suit  heiT,  employe<l  liim  to  prose<*ute  that  ('laim,  and  gave  him  a written  power 
of  attorney  “to  receipt  for,  settle,  and  compromise  said  cause  of  act  km  as  to 
him  may  s«*em  tit,  as  fully  and  completely  as  said  second  party  [Helliwith] 
might  «lo  if  he  were  iMTsoually  present,  hereby  ratifying  every  act  by  him  done 
in  tlie  premises.”  His  attorney  immediately  tiled  a copy  of  this  power  of  attor- 
ney with  the  railway  company,  and  commenced  negotiations  with  Mr.  Wilson, 
the  general  couns«*l  of  the  ctmipany.  for  a settlement  of  this  claim.  Mr.  Wilson 
denitHl  all  liability  on  the  iwrt  of  tlie  company,  but  after  several  Interviews,  and 
on  November  2!».  181M,  he  offered  the  attorney  of  Belli  with  for  a compro- 

mls<‘  of  the  claim,  and  a release  of  the  company  from  all  liability  on  nct*ount 
of  It.  On  the  same  day  the  attorney  reporttnl  this  offer  to  Belliwith.  and  on 
the  next  day  tlicy  went  together  to  Mr.  Wil.son’.s  oftlce,  where,  after  S4)i»e  con- 
versation. u written  release  and  discharge  of  the  claim,  for  the  expresstMl  con- 
sldenition  of  JpCPiii.  was  prepared  by  >Ir.  Perrin,  an  assistant  of  Mr.  Wilson, 
was  signed  with  tljc  name  of  Belliwith.  by  his  attorney,  while  he  toucli«»<l  the 
pen.  ami  was  ^lelivered  to  the  company:  and  $^00  was  then  iiald  for  It  by  the 
corijoration  to  tla*  attorney  of  Belliwith,  who  retalne<l  ^100  for  his  fees,  and 
gave  of  it  to  his  client,  Bt'lliwith  went  home.  siK*nt  his  money,  and  at 

the  end  of  four  mouths  appeared  to  the  company  for  tlie  tirst  time  after  the 
settlemetit.  and  presented  a demand  for  more  money  and  tnore  settlement.  The 
foregoing  facts  arc  undisputed,  but  the  testimony  which  follows  is  contradlct€*d: 
To  avoid  the  written  contract  of  compromise  and  release  which  he  ha<l  made. 
Belliwith  iutro<lu«*cd  In  evidence,  over  the  objection  of  the  company,  the  testi- 
mony of  one  Kort,  to  the  effect  that  Poole,  who  was  the  claim  agent  of  the 
company,  but  who  was  not  present  at.  and  took  no  port  in.  tlie  compromise 
made  on  November  30,  1804,  said,  six  months  after  that  settlement  was  made, 
that  the  company  had  never  made  a general  settlement  with  Belliwith,  but  hail 
glvi'ii  him  a little  money— a few  hundred  dollars— to  help  him  out.  For  the  pur- 
of  avoiding  the  release,  Belliwith  himself  testitleil  that  he  lost  a package 
worth  $4.11  at  the  time  of  the  accident;  that  the  comiMiiiy  never  a.sked  him  to 
make  a settlement;  that  he  could  not  read  or  WTite;  that  he  «lid  not  ask  to  have 
the  paper  that  he  touched  the  pen  to  read  to  him.  and  that  it  was  never  read 
to  lilm;  that  his  attorney  told  him  that  it  was  the  settlement  for  the  $4.11; 
that  he  supiwsed  that  it  was;  and  tliat  he  never  signed  any  relea.se  of  any 
claim,  except  for  the  $4.11.  But  he  also  testified  that  when  he  saw  his  lawyer 
reci’lve  the  $^kM>  he  knew  it  was  more  money  than  $4.11;  that  when  he  got  home 
he  found  he  had  received  .$200;  that  he  did  not  pay  this  money  Iwick  to  the  com- 
pany, but  that  he  used  it  at  home;  and  tliat  it  was  a present  to  him  from  the 
company.  He  testified  that  his  lawyer  told  him  on  the  day  liefore  he  executed 
the  release  that  Mr.  Wilson  offered  $.‘{00  to  help  him  out.  and  that  he  replied 
that  he  did  not  want  it,  l>e(*anse  they  told  him  that  to  accept  it  woiikl  tie  to  set- 
tle his  claim;  and  he  testified  that,  at  the  interview  with  Mr.  Wilson  on  the 
day  w'heii  the  release*  was  signed.  Mr.  Wil.son  offered  him  $^{Ot).  ami  rqjtised  to 
I»ay  him  any  more;  that  he  told  Mr.  Wil.son  that  he  did  not  want  it;  and  that 
he  knew  that,  if  he  took  it.  its  acceptance  was  a settlement.  His  attorney,  who 
wrote  Belli wlth’s  name  to  the  release  while  he  touched  the  jien.  anil  the  assistant 
of  .Mr.  Wilson,  who  drew  the  release,  testified  that  after  It  was  drawn,  and  l»e- 
fore  It  was  signed,  it  was  handed  to  his  artorney.  who  n*ad  it  aloud  in  the  pres- 
ence of  Belliwith.  Tlie  court  below  refiisetl  to  instruct  the  Jury,  at  the  request 
of  the  plaintiff  in  error,  to  return  a verdict  in  its  favor  upon  this  evidenfv.  re- 
fused to  give  other  liistrucilons  which  it  n*<iuested.  and  gave  instructions  to 
which  it  excepted.  Tliese  rulings  are  assigned  as  error. 

L.  K.  Liise,  for  plaintiff  in  error. 

Benjamin  Davenport,  for  defendant  in  error. 

Before  BREWEU,  Circuit  Justice,  and  SANBORN  and  THAYER, 
Circuit  Judges. 
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SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

A written  contract  of  release  cannot  be  annulled  or  avoided  by 
proof  that  one  of  the  parties  to  it,  who  was  sound  in  mind  and  able 
in  body,  could  not  read  or  write,  did  not  know  the  tenus  of  the  agree- 
ment, and  neglected  to  ask  any  one  to  read  it  to  him  when  he  signed 
it.  A written  contract  is  the  highest  evidence  of  the  terras  of  an 
agreement  between  the  parties  to  it,  and  it  is  the  duty  of  every  con- 
tracting party  to  learn  and  know  its  contents  before  he  signs  and  de- 
livers it.  He  owes  this  duty  to  the  other  party  to  the  contract, 
because  the  latter  may.  and  probably  will,  pay  his  money  and  shape 
his  action  in  reliance  upon  the  agreement.  He  owes  it  to  the  public, 
which  as  a matter  of  public  policy,  treats  the  written  contract  as  a 
conclusive  answer  to  the  question,  what  was  the  agreement?  If  one 
can  read  his  contract,  his  failure  to  do  so  is  such  gross  negligence  that 
it  will  estop  him  from  denying  it,  unless  he  has  been  dissuaded  from 
reading  it  by  some  trick  or  artifice  practiced  by  the  opposite  party. 
If  he  cannot  read  it,  it  is  as  much  his  duty  to  procure  some  reliable 
peraon  to  read  and  explain  it  to  him,  before  he  signs  it,  as  it  would 
be  to  read  it  before  he  signed  it  if  he  were  able  to  do  so;  and  his  fail- 
ure to  obtain  a reading  and  explanation  of  it  is  such  gross  negligence 
as  will  estop  him  from  avoiding  it  on  the  ground  that  he  was  ignorant 
of  its  contents.  This  is  a just  and  salutary  rule,  because  the  other 
contracting  party  universally  acts  and  changes  his  position  on  the 
faith  of  the  contract;  and  it  would  be  a gi’oss  fraud  upon  him  to  per- 
mit one,  who  has  received  the  benefits  of  the  agreement  in  silence,  to 
escape  from  its  burdens  by  proof  that  he  did  not  know  and  did  not  in- 
quire what  these  burdens  were,  when  he  assumed  them.  Upton  v. 
Tribilcock,  91  U.  S.  45,  50:  Fuller  v.  Insurance  Co.,  36  Wis.  599,  603; 
Sanger  v.  Dun,  47  Wis.  615,  620,  3 N.  W.  388;  Albrecht  v.  Railroad 
Co.,  87  Wis.  105,  109,  58  N.  W.  72;  Wheaton  v.  Fay,  62  N.  Y.  275,  283; 
Germania  Fire  Ins.  Co.  v.  Memphis  & C.  R.  Co.,  72  N.  Y.  90,  93; 
Hill  V.  Railroad  Co.,  73  N.  Y.  351-353;  authorities  cited  in  Insurance 
Co.  V.  Norwood,  32  U.  S.  App.  490,  507,  16  C.  C.  A.  136,  145,  and  69 
Fed.  71,  80.  A case  in  which  the  excessive  zeal  of  a claim  agent 
leads  him  to  force  his  way  into  the  sick  room  of  an  injured  employ^, 
where  he  lies  alone,  confined  to  his  bed,  and  to  procure  a release  from 
him  by  false  representations,  when  his  senses  have  been  so  stupe- 
fied by  the  use  of  opiates  administered  to  relieve  the  tortures  of 
excruciating  physical  pain  that  he  cannot  read  it,  and  does  not  know 
its  contents,  or  what  course  he  ought  to  pursue  to  learn  them,  as  in 
Railway  Co.  v.  Harris,  158  U.  S.  326,  15  Sup,  Ct.  843;  Id.,  27  U.  S. 
App.  450,  455, 12  C.  C.  A.  598,  601,  and  63  Fed.  800,  803, — constitutes 
a rare  exception  to  this  general  rule,  which  must  not  be  pennitted  to 
interfere  with  its  steady  and  uniform  application  to  the  cases  which 
fall  within  it.  Notice  to  and  knowledge  of  the  agent  or  attorney, 
acquired  and  present  in  his  mind  while  he  is  exercising  the  powers 
and  discharging  the  duties  of  his  agency,  are  notice  to  and  the  knowl- 
edge of  his  principal.  Smith  v.  Ayer,  101  U.  S.  320,  325.  A writ- 
ten instrument  cannot  be  avoided  for  fraud  or  mistake  unless  the 
evidence  of  the  fraud  or  mistake  is  clear,  unequivocal,  and  convincing. 
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lusiirance  Co.  t.  Nelson,  103  U.  S.  544,  548,  549;  MaxWell  Land-Grant 
Case,  121  U.  S.  325,  381,  7 Sup.  Ct.  1015;  Howland  v.  Blake,  97  U.  S. 
624,  626;  Insurance  Co.  v.  Henderson,  32  U.  S.  App.  536,  541,  542, 16 
C.  C.  A.  390,  and  69  Fed.  762.  The  judges  of  the  national  courts  are 
not  required  to  submit  a question  to  a.  jury  merely  because  there  is 
some  evidence  in  support  of  the  case  of  the  party  who  has  the  burden 
of  proof;  but,  at  the  close  of  the  evidence,  it  is  their  duty  to  direct 
a verdict  for  the  party  who  is  clearly  entitled  to  it,  when  it  would 
be  their  duty  to  set  aside  a vei^dict  in  favor  of  his  opponent,  if  one 
were  rendered.  At  the  close  of  the  evidence  there  is  always  a pre- 
liminary question  for  the  judge,  before  the  case  can  properly  be  sub- 
mitted to  the  jury;  and  that  question  is  not  w'hether  there  is  literally 
no  evidence,  but  whether  there  is  any  substantial  evidence,  upon 
which  the  jury  can  properly  render  a verdict  in  favor  of  the  party  who 
produces  it.  Commissioners  of  Marion  Co.  v.  Clark,  94  U.  S.  278,  284; 
North  Pennsylvania  R.  Co.  v.  Commercial  Nat.  Bank  of  Chicago,  123 
U.  S.  727,  733,  8 Sup.  Ct  266;  Delaware,  L.  & W.  R.  Co.  v.  Converse, 
139  U.  S.  469,  11  Sup.  Ct.  569;  Laclede  Fire-Brick  Manufg  Co.  v. 
Hartford  Steam-Boiler  Inspection  & Ins.  Co.,  19  U.  S.  A]>p.  510. 
515,  9 C.  C.  A.  1,  4,  and  60  Fed.  351,  354 ; Gow  en  v.  Harley,  12  U.  S. 
App.  574,  585,  6 C.  C.  A.  190,  197.  and  56  Fed.  973,  980;  Motey  v. 
Granite  Co.,  36  U.  S.  App.  682,  686,  20  C.  C.  A.  366,  368,  and  74  Fed 
165,  157. 

I^ese  are  unquestioned  rules  of  law  and  practice.  In  the  case  at 
bar,  the  written  contract  of  release  was  on  its  face  a complete  bar  to 
this  action.  The  most  important  question  in  this  case  is,  did  the 
defendant  in  error  produce  such  clear,  convincing,  and  unequivocal 
evidence  that  his  signature  to  this  release  was  procured  by  artifice, 
deceit,  or  mistake,  that  the  jury  could  properly  find  that  fact?  There 
was  certainly  no  evidence  which,  under  the  law,  would  warrant  the 
avoidance  of  this  contract  on  the  ground  of  mistake.  If,  as  Belli- 
with  testifies,  he  could  not  read  or  write;  if,  as  he  says,  the  contract 
was  not  read  to  him,  and  he  did  not  know  its  contents, — that  was 
the  result  of  his  own  gross  negligence;  for  he  testified  himself  that 
he  did  not  ask  anyone  to  read  it  to  him,  and  he  said  that  he  signed 
it  under  the  supposition  that  it  was  the  release  of  his  claim  for  f4.11 
for  the  loss  of  a package.  Fifty  pages  of  his  printed  testimony  dem- 
onstrate the  fact  that  he  knew  perfectly  well  the  difference  between 
his  claim  for  personal  injuries  and  his  claim  for  the  lost  package,  and 
that,  if  the  release  had  been  read  to  him,  he  could  not  have  failed 
to  understand  its  effect.  He  was  willing  to  receive,  and  did  receive, 
the  |300  for  this  release,  without  reading  it  or  hearing  it  read;  and 
he  cannot  be,  and  ought  not  to  be,  now  heard,  while  he  retains  its 
benefits,  to  say  that  his  own  ignorance  and  negligence  exempt  him 
from  its  obligations.  If,  on  the  other  hand,  the  release  was  read  to 
him,  as  his  attorney  and  the  attorney  of  the  company  testify,  he 
signed  it  with  full  knowledge  of  its  contents,  and  is,  of  course,  bound 
by  it.  Moreover,  whether  it  was  read  to  him  or  not,  he  was  charged 
with  knowledge  of  its  contents  when  he  signed  it,  because  the  testi- 
mony is  clear  and  uncontradicted  that  his  attorney,  whom  he  had 
authorized  by  a written  power  of  attorney  to  compromise  this  claim 
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for  him,  read  the  release,  understood  its  contents,  signed  Belliwith’s 
name  to  it  while  the  latter  touched  the  pen,  received  the  f300,  and 
divided  it  between  himself  and  his  client.  Under  the  law,  the 
knowledge  of  this  attorney  was  the  knowledge  of  the  defendant  in 
error.  Nor  was  there  any  evidence  upon  which  a finding  that  this 
release  was  procured  by  artifice  or  deceit  can  be  lawfully  sustained 
for  a moment.  The  fact  that,  as  we  have  seen,  the  plaintiff  was  char- 
ged under  the  law  with  full  knowledge  of  the  contents  of  this  agree- 
ment, is  it«*lf  fatal  to  this  claim,  for  there  could  be  no  deceit  where 
there  was  no  ignorance  and  no  concealment.  It  is  true  that  Belli- 
with  testified  that  he  was  told  by  his  attorney  that  the  release  evi- 
denced a settlement  of  his  claim  for  |4.11,  only,  and  that  he  supposed 
this  to  be  true  when  he  signed  the  contract.  But  the  solemn,  wTit- 
ten  agreements  of  men  cannot  be  whistled  down  the  wind  by  the  tes- 
timony of  one  of  the  parties  to  them  to  such  a story  as  this,  in  the 
teeth  of  the  power  of  attorney  he  executed,  and  his  owm  testimony 
that  he  had  employed  his  lawyer  to  prosecute  and  settle  this  claim  for 
personal  injuries;  that  his  attorney  had  reported  to  him  the  day 
before  his  settlement  that  Mr.  Wilson  offered  him  f.300  for  the  release 
of  this  claim,  and  that  he  replied  that  he  did  not  want  it,  because 
they  told  him  that  its  receipt  would  settle  his  demand;  that  Mr. 
Wilson  made  him  the  same  offer  the  next  day,  and  he  then  knew  that, 
if  he  took  it,  its  acceptance  would  constitute  a settlement,  and  told 
Mr.  Wilson  that  he  did  not  want  it;  that  he  knew  when  the  money 
was  paid  to  his  attorney  that  there  w'as  more  than  f4.11;  that  he 
knew  when  he  gtd  home  on  that  day  that  he  had  received  $200;  and 
that  this  |200  was  a present  to  him  from  the  company,  and  so  he  kept 
it,  and  used  it  at  his  home.  In  view  of  this  testimony,  and  the  facts 
that  this  settlement  was  made  in  the  presence  of  the  defendant  in 
error,  by  his  chosen  attorney,  after  a negotiation  which  continued 
through  several  days;  that  he  was  charged,  under  the  law,  with  knowl- 
edge of  the  contents  of  the  release  he  signed ; that  he  took  and  used 
the  proceeds  of  the  settlement,  and  has  never  offered  to  return  them, 
— the  evidence  in  this  case  comes  far  short  of  that  clear,  convincing, 
and  unequivocal  proof  which  would  warrant  either  a jury  or  a court 
in  finding  either  mistake,  fraud,  or  deceit  in  the  execution  of  this  con- 
tract, and  the  court  below  was  in  error  when  it  refused  to  instruct  the 
jury  to  return  a verdict  for  the  company. 

In  the  consideration  of  the  sufficiency  of  the  evidence  to  warrant 
the  verdict,  we  have  not  referre<l  to  the  testimony  of  Kort  and  others 
that  Poole  told  him  six  months  after  this  release  was  executed  that 
the  company  had  never  made  any  general  settlement  with  Belliwith, 
but  had  given  him  a little  money — a few  hundred  dollars — to  help 
him  out,  because,  in  our  opinion,  that  testimony  was  incompetent, 
and  should  not  have  been  received  by  the  court  or  considered  by  the 
jury.  This  statement  of  Poole  was  not  admissible  in  evidence  as  an 
admission  of  the  company,  because,  although  Poole  was  its  claim  agent, 
and  may  have  been  empow’ored  to  settle  claims  against  it,  there  is  no 
evidence  in  this  record  that  he  had  any  authority  to  abrogate  settle- 
ments which  the  general  counsel  of  the  company  had  made,  or  to 
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admit  on  behalf  of  the  company  that  such  settlements  had  not  been 
made.  He  was  not  present  on  the  day  when  Mr.  Wilson  closed  the 
negotiations,  made  the  settlement,  and  obtained  the  release  of  this 
claim  of  the  defendant  in  error,  and  he  could  have  known  what  was 
said  and  done  on  that  day  by  heai^sav  only.  The  company,  so  far  as 
this  record  shows,  had  never  delegated  to  him  the  power  to  admit 
that  the  settlement  which  Mr.  Wilson  had  made  had  not  been  made, 
and  it  required  a special  delegation  of  such  a power  to  authorisse  the 
destruction  of  the  contract  of  release  by  any  such  adniission.  The 
testimony  of  Kort  and  others  was  therefore  not  competent  as  evidence 
of  an  admission  of  the  company.  Nor  was  it  admissible  as  proof  of 
a verbal  act,  which  was  a part  of  the  res  gestie.  The  statement  of 
Poole  w’as  not  made  at  or  near  the  time  when  the  act  to  which  it  re 
fers  was  done.  It  was  not  made  until  about  six  months  after  the 
event  which  it  describes  had  happened,  and  it  was  a mere  narration  of 
this  past  event,  founded,  not  on  what  Poole  saw  or  heard  at  the  time, 
but  on  what  some  one  else  had  told  him  that  he  saw  or  heard.  This 
statement  was  entirely  detached  from  any  material  act  that  is  perti- 
nent to  the  issue  in  this  case,  and  was  itself  nothing  but  hearsay. 
Insurance  Co.  v.  Mosley,  8 Wall.  3J17,  lO.").  416;  Vicksburg  & M.  R 
Co.  V.  O’Brien,  119  U.  S.  99,  104.  105,  7 Sup.  Ct.  118;  Association  v 
Shyrock,  36  U.  S.  App.  658,  667,  20  C.  C.  A.  3,  8,  and  73  Fed.  774,  778. 
The  testimony  of  Kort  was  therefore  hearsay  repeating  hearsiiy.  and 
it  should  have  b(*en  rejected. 

It  is  assigned  as  error  that  the  court  refused  to  give  to  the  jury 
the  following  instniction: 

“If  you  find  that  the  plaintiff,  .after  poing  round  to  the  east  pap,  where  he 
understood  he  was  to  wait  for  the  lucMiminp  train,  from  motives  of  euriosity,  or 
for  his  own  pleasure,  went  iniieli  nearer  the  burning  tank,  and  was  Injured  by 
reason  of  so  doing,  he  cannot  recover;  and  you  are  to  consider.  In  that  connec- 
tion, whether  the  reason  which  he  now  gives  for  going  back  is  truthful,  or 
whether  it  is  a mere  subterfuge  to  excuse  his  conduct.” 

With  the  exception  of  that  part  which  relates  to  the  reason  w^hich 
Belliwith  gave  for  going  back,  this  is  substantially  the  same  instruc- 
tion which  we  held  in  Chicago,  8t.  P.,  M.  & O.  Ky.  Co.  v.  Myers,  25  C. 
C.  A.  486,  80  Fed.  361, — a case  arising  out  of  the  same  accident, — 
should  have  been  given.  Our  reasons  for  this  view,  and  some  of  the 
authorities  which  support  it,  will  be  found  in  Judge  Thayer's  opinion 
in  that  case,  and  will  not  be  repeated  here.  Belliwith  testified  that 
he  went  back  towards  the  burning  tank  to  get  a package  that  he  had 
left  in  the  passenger  car  which  he  had  occupied  on  his  way  from  Min- 
neapolis. Several  witu(*8ses,  however,  testified  that  he  had  told  them 
at  various  times  that  he  went  back  to  find  his  handkerchief,  which 
he  discovered  he  had  lost  from  his  pocket.  In  view  of  the  testimony 
of  these  witnesses,  and  the  general  character  of  the  evidence  given 
by  Belliwith,  we  think  the  latter  part  of  this  request  was  not  objec- 
tionable, and  are  of  the  opinion  that  the  entire  request  should  have 
been  given,  if  the  case  was  to  be  submitted  to  the  jury  at  all. 

There  are  other  assignments  of  error  in  this  record,  but  the  ques- 
tions which  they  present  are  not  likely  to  arise  again  in  the  case,  and 
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no  good  purpose  would  be  served  by  discussing  them.  The  judgment 
below  must  be  reversed,  with  costs,  and  the  case  must  be  remanded 
to  the  court  below,  with  directions  to  grant  a new  trial;  and  it  is  so 
ordered. 


(8,3  Fed.  631.) 

EQUITABLE  LIFE  ASS  UR.  SOC.  v.  MoELROY  et  al. 

(Circuit  Court  of  Appt'als,  Eighth  Circuit.  August  2,  1807.) 

No.  787. 

1.  Life  Insurance — REPREsESTATroNS— Concealment. 

The  intentioDal  omissiou.  by  an  applicant  for  life  insurance,  to  disclose 
to  the  company  ever>’  fact  material  to  the  risk  (especially  the  fact  of  a 
sudden  and  dangerous  illness)  whicii  comes  to  his  knowledge  at  any  time 
before  the  contract  Is  Anally  closed,  even  though  subsequent  to  his  orig- 
inal representations  and  medical  examination,  is  a fraud  which  vitiates 
the  contract. 

2,  Same — Oral  Contract  of  Insurance— Presumptio.ns. 

In  view  of  the  custom  of  life  insurance  companies  to  contract  by  writ- 
ten policies,  there  is  a strong  presumption,  where  no  policy  has  b<‘en 
issued  and  no  premium  paid,  that  there  was  no  contract,  and  no  intention 
to  contract,  otherwise  than  by  a policy  made  and  delivered  upon  the 
simultaneous  payment  of  a premium.  Caldwell,  Circuit  Judge,  dissents. 

8.  Same— Prepayment  op  Premiums— Waiver. 

Unless  a life  Insurance  company  does  or  omits  some  act  whereby  the 
assured  has  Just  ground  to  believe,  does  Indleve,  and  acts  on  the  belief, 
that  the  corporation  will  make,  continue,  or  restore  a contract  without 
the  payment  of  a premium,  there  is  no  estoppel  and  no  waiver. 

4-  Same- Lapse  of  Policy — Revival- New  ('ontract. 

Where  a life  insurance  policy  has  laiised  and  become  void,  it  cannot  be 
revived  without  a new  contract  between  the  parties. 

6.  Triai.— Dirf.ctino  Vkrimct. 

It  Is  the  duty  of  the  trial  court  to  direct  a verdict  in  favor  of  the  party 
who  Is  clearly  entitled  to  it.  where  the  evidence  is  such  that  a verdict  for 
his  opponent  must  lie  set  aside  by  the  court. i 

6.  Life  Insurance — Change  op  Parties. 

The  parties  to  a contract  of  life  insurance  are  as  Important  as  the 
subject-matter,  and  parties  cannot  be  imported  or  substituted  upon  one 
side  without  the  consent  of  those  on  the  other. 

7.  Same — Tender  op  Policv— Conditional  Acceptance. 

Where  a life  Insurance  policy  is  tendered,  an  acceptance  on  condition 
that  the  beneficiaries  be  changed  does  not,  until  approved  by  the  com- 
pany, close  the  contract,  even  though  the  assured  could  have  accepted  it 
as  It  stood,  and  then  assigned  It  to  the  proposed  beneficiaries. 

8.  Trial— Instructions— A.'isuMF.D  State  of  Facts. 

It  is  error  to  charge  the  jury  upon  an  assumed  state  of  facts,  to  which 
no  evidence  applies. 

9.  Contracts— Proposal  and  Acceitance. 

Mere  delay  in  accepting  or  rejecting  a proposal  does  not  make  a con- 
tract. 

10.  Same. 

The  acceptance  of  an  offer,  if  not  communicated  to  the  proposer,  does 
not  make  a contract. 


1 As  to  directing  verdict,  see  note  to  A'^any  v.  Peirce,  26  C.  0.  A.  531. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri 

L.  C.  Krauthotf  (J.  V.  C.  Karnes  and  Daniel  B.  Holmes  on  brief), 
for  plaintiff  in  error. 

Gardiner  Lathrop  (H.  M.  Beardsley  on  brief),  for  defendants  in 
error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  was  an  action  upon  a policy  of 
insurance  upon  the  life  of  James  E.  McElroy,  issued  by  the  Equitable 
Life  Assurance  Society  of  the  United  States,  the  plaintiff  in  error, 
on  June  29,  1894,  to  Della  Irene  McElroy,  James  Edward  McElroy, 
and  Myrtle  Beckham  McElroy,  the  defendants  in  error.  The  insur- 
ance company  answered  to  the  complaint  of  the  defendants  in  error 
upon  that  policy  that  on  June  29,  1894,  negotiations  were  pending 
between  McElroy  and  the  company  relative  to  the  insurance  of  his 
life,  but  no  contract  had  been  made,  and  no  premium  had  been  paid ; 
that  on  June  26,  1894,  he  was  taken  seriously  ill  with  appendicitis; 
that  on  June  28,  1894,  expert  physicians  and  surgeons  decided  that 
a dangerous  surgical  operation  offered  the  only  chance  of  saving  his 
life;  that  he  was  taken  to  a hospital,  and  such  an  operation  was  per- 
formed *upon  him  on  that  day;  that  on  June  29,  1894,  Helen  C.  Doty, 
the  private  secretary  of  McElroy,  who  knew  these  facts,  of  which 
the  company  was  ignorant,  appeared  in  its  office  in  New  York,  con- 
cealed the  whereabouts  of  McElroy,  his  illness,  and  the  operation 
that  had  been  performed  upon  him,  represented  that  he  was  in  good 
health,  but  was  absent  in  Boston,  and  had  left  funds  with  her  to  pay 
the  premium  for,  and  to  consummate  the  contract  of,  insurance,  paid 
a part  of  the  premium  on  that  day  and  the  remainder  on  the  next 
day,  and  thereby  induced  the  company  to  issue  the  policy  in  suit, 
which  it  would  not  have  done  if  it  had  been  informed  of  the  facts. 
McElroy  died  about  4 o’clock  on  the  morning  of  June  30,  1894,  from 
the  effects  of  the  disease  and  the  operation.  The  case  was  tried  to 
a jury,  and  there  were  a verdict  and  judgment  against  the  company 
for  the  full  amount  of  the  policy.  The  writ  of  error  challenges  this 
judgment,  and  the  alleg(‘d  errors  on  which  counsel  place  their  chief 
reliance  are  the  refusal  of  the  court  to  instruct  the  jury  to  return  a 
verdict  in  favor  of  the  assurance  society,  and  some  portions  of  its 
charge  relative  to  the  legal  effect  of  the  facts  established  by  the 
proof.  A statement  of  these  facts  is  essential  to  an  understanding 
of  the  questions  presented  by  the  assignment  of  these  erroi*s. 

The  facts  which  stood  admitted  or  established  by  uncontradicted 
testimony  or  by  the  evidence  introduced  by  the  defendants  in  error 
at  the  close  of  the  trial  were  these:  On  December  30.  1892,  the  as- 
surance society  issued  its  policy  No.  627,641  on  the  life  of  McElroy, 
for  fl00,000,  payable  to  James  E.  McElroy,  his  executors,  adminis- 
trators, or  assigns,  in  30  equal  annual  installments  after  his  death, 
in  consideration  of  the  annual  payment,  in  advance  of  a pi'emiiim  of 
f 1,669  on  or  before  the  30th  day  of  December  in  every  year  during 
the  continuance  of  the  contract.  This  policy  was  a tontine  install- 
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ment  policy,  and  provided  that  at  the  end  of  the  tontine  period,  which 
was  on  December  30,  1012,  the  society  would  commute  or  discount 
and  pay  to  McElroy,  if  living,  any  installment  at  the  rate  of  3^ 
per  cent,  compound  interest  per  annum,  and  would  give  him  the  op- 
tion to  receive  the  installments  as  they  fell  due,  or  in  a single  pay- 
ment at  the  rate  of  discount  stated.  The  policy  gave  the  same  op- 
tion to  his  executors,  administrators,  or  assigns  if  he  was  dead  when 
the  first  installment  became  due.  McElroy  failed  to  pay  the  second 
premium  on  this  policy,  which  fell  due  on  December  30,  1893. 
Oeorge  E.  Tarbell  was  third  vice  president  of  the  society,  and  an  in- 
timate friend  of  McElroy.  At  the  latter’s  request,  he  extended  the 
time  for  the  payment  of  this  premium  until  January  30,  1894,  but 
McElroy  did  not  pay  it,  and  the  policy  lapsed  and  was  forfeited  on 
that  day.  McElroy  applied  to  Tarbeil  for  a further  extension,  but 
w'as  reused,  because  the  rules  of  the  society  prohibited  an  exten- 
sion of  more  than  one  month.  During  the  spring  of  1894,  Tarbell 
• repeatedly  solicited  McElroy  to  have  his  policy  reinstated,  and  Mc- 
Elroy often  urged  Tarbell  to  become  a director  in  a tele])hone  corpo- 
ration which  he  was  promoting,  but  neither  granted  the  request  of 
the  other.  On  May  8,  1894,  Tarbell  again  urg^  McElroy  to  have  his 
policy  reinstated,  and  he  replied  that  he  did  not  know  whether  he 
should  carry  any  insurance  or  not,  but  that,  if  he  did,  it  would  not 
be  more  than  |50,000.  Tarbell  told  him  that  he  would  be  compelled 
to  submit  to  another  medical  examination  before  his  policy  could  be 
reinstated  in  any  event,  urged  him  to  return  his  old  policy  and  to 
take  the  examination,  and  assured  him  that  taking  the  examination 
would  put  him  under  no  obligation  to  take  the  insurance.  On  May 
lUth  he  was  examined  and  certified  by  the  surgeon  of  the  society  for 
restoration.  On  June  13th  or  14th  he  brought  his  old  policy  to  Tar- 
bell, and  said  he  had  not  decided  how  much  insurance  he  would  take. 
Tarbell  told  him  that,  if  he  would  make  up  his  mind  and  give  him  his 
check,  he  could  put  his  insurance  into  effect.  He  declined  to  do  so, 
and  said  he  was  not  ready  to  determine  that  matter  definitely,  but 
that,  if  he  took  any  insurance,  he  would  probably  take  f 50, 000;  and 
Tarbell  told  him  he  would  have  the  policy  reduced  to  |50,000,  and 
take  it  down  to  him,  and  he  replied  that  he  would  discuss  the  matter 
then.  On  June  14,  1894,  the  chief  medical  director  of  the  society 
approved  the  report  of  McEIroy’s  examination  on  May  10,  1894;  and, 
by  direction  of  Tarbell,  a new  policy  on  the  life  of  McElroy,  for 
150,000,  was  written.  This  policy  bore  the  same  number,  had  the 
same  tontine  period,  and  was  jiayable  to  the  same  parties,  as  the  old' 
policy;  but  it  provided  for  the  payment  by  the  society  of  only  $50,000, 
in  installments  one-half  as  large  as  those  in  the  old  policy,  in  “con- 
sideration of  the  payment  in  advance  of  $434,  and  of  the  semiannual 
payment  of  $434  * * * on  or  before  the  30th  day  of  June  and 

December  in  every  year  during  the  continuance  of  this  contract.’’ 
Tarbell  then  wrote  McElroy:  “I  have  asked  Miss  Amendt  to  hand 
you  policy  No.  627,641,  which,  as  per  your  request,  we  have  reduced 
to  $50,000,  with  the  premium  payable  semiannually.  Kindly  give 
her  your  check  for  the  same,  $434,  and  she  will  have  a renewal  re- 
ceipt sent  to  you;”  gave  this  letter  and  the  policy  to  his  private  secre- 
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tary,  Miss  Amendt,  and  instructed  her  to  liand  the  letter  to  McElroy, 
and,  if  he  paid  the  premium,  to  deliver  the  policy  to  him.  On  June 
15,  1894,  she  took  them  to  him,  delivered  the  letter,  and  told  him 
what  her  instructions  were.  He  read  the  letter,  and  said,  “I  don’t 
want  to  do  anything  about  that  policy  until  I can  see  Mr.  Tarbell.’’ 
She  urged  him  to  pay  the  premium  and  take  it.  Then  he  i*ead  the 
policy,  and  said  he  wanted  it  made  out  differently;  that  he  wanted 
130,000  payable  to  his  wife,  and  |10,000  to  each  of  his  children.  Miss 
Amendt  had  no  authority  to  change  the  policy  in  this  way,  and  she 
took  memoranda  of  the  names  of  the  new  parties,  and  told  him  she 
would  take  the  policy  back,  and  see  if  she  could  have  it  written  as  he 
desired,  and  that  she  would  then  bring  it  back,  and  deliver  it  to  him, 
so  that  he  could  have  the  insurance.  He  replied,  “No,’’  never  mind 
about  that,  that  he  wanted  to  see  Tarbell.  She  took  the  policy  and 
her  memoranda  back  to  the  office,  and  placed  them  in  her  desk. 
Tarbell  was  then  out  of  the  city.  When  he  returned,  a few’  days  later, 
she  related  the  conversation  she  had  with  McElroy  to  him;  but  noth-  • 
ing  further  was  done  in  the  matter  until  after  Miss  Doty,  McElroy’s 
private  secretary,  appeared,  on  June  28,  1894,  told  them  that  McEl- 
roy w’as  aw’ay,  and  had  left  funds  with  her  to  pay  the  premium,  and 
asked  for  the  policy.  On  June  26.  1894,  McElroy  was  taken  seriously 
sick  with  appendicitis.  On  the  morning  of  June  28,  1894,  the  sur- 
geons decided  that  his  situation  was  grave,  and  that  an  operation  of- 
fered the  only  chance  for  his  recovery.  He  then  called  Miss  Doty  to 
his  room,  signed  a number  of  blank  checks,  and  told  her  to  get  the 
policy  in  suit,  and  pay  the  premium  on  it,  but  not  to  tell  the  officers 
of  the  society  that  he  was  sick.  He  was  then  taken  to  the  hospital; 
the  opt*ratioii  w’as  j>erfornied;  and  he  died  from  its  effects,  about  4 
o’clock  in  the  morning  of  June  30, 1894.  Immediately  after  her  inter- 
view with  him.  Miss  Dotv  went  to  the  office  of  the  society,  where  she 
found  Tarbell  and  Miss  Amendt.  She  knew  of  the  illness  of  McElroy, 
and  that  he  had  bt*en  taken  to  the  hospital  for  the  operation.  She 
told  them  that  McElroy  was  away,  and  had  left  instructions  with  her 
to  pay  the  premium  and  get  the  policy,  and  asked  if  it  was  ready. 
Miss  Amendt  replied  that  it  had  not  been  touched,  because  she  had 
not  been  feeling  well,  and  she  had  let  it  go  by.  She  siiid  she  was  in 
a hurry  for  the  policy,  and  asked  if  she  could  have  it  that  day.  She 
was  told  that  it  w'ould  be  written  as  soon  as  possible,  but  that  it 
would  probably  not  be  ready  until  the  next  day.  Thereupon  Tarbell 
directe<l  tlie  i)olicy  to  be  changt*d  so  that  the  beneficiaries  should  be 
Della  Irene  McElroy,  Myrtle  Keckham  McElroy,  and  James  Edward 
McElroy,  Jr.,  instead  of  James  E.  McElroy,  his  executoi’s,  adminis- 
trators, and  assigns;  and  this  was  done.  The  next  morning,  June 
29th,  Miss  Amendt  tel(*phoned  to  Mi.ss  Doty  that  the  policy  w'as  ready, 
and  Tarbell  w’ould  bring  it  over  to  McElroy.  She  replied  that  McEl- 
roy was  still  away.  Thereupon  Miss  Amendt  took  the  policy  to  her, 
received  McElroy’s  check  for  |434,  told  Miss  Doty  that  there  was 
113.02  interest  owing  on  this  installment,  and  that  another  install- 
ment would  be  due  the  next  day.  She  gave  Miss  Doty  the  receipt  of 
the  society  for  “f434.  being  the  semiannual  premium  due  on  the  30th 
da}’  of  December,  1893,  upon  policy  No.  627,641,  on  life  of  Jas.  E.  Mc- 
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Elroy.”  On  June  30,  1894,  after  MeElroy’s  death,  Miss  Doty  went  to 
the  office  of  the  society,  told  Tarbell  that  McElroy  was  in  Boston,  that 
she  did  not  know  when  he  would  return,  but  that  he  might  go  to  Chi- 
cago before  he  came  back,  paid  the  |13.02  interest  on  the  December 
installment,  and  the  f434  which  fell  due  on  that  day,  and  obtained  the 
receipts  of  the  society  for  ‘‘$13.(^2,  interest  on  premium  due  Dec.  30, 
1893,”  and  for  “1434.00,  being  the  semiannual  premium  due  the  30th 
day  of  June,  1894,  upon  policy  No.  627,641,  on  the  life  of  Jas.  McEl- 
roy.” Miss  Doty  did  not  know  that  McElroy  was  dead  wheu  she  had 
this  interview.  On  July  2,  1894,  two  attorneys  of  the  defendants  in 
error  visited  the  offices  of  the  society,  and  interviewed  Tarbell  and 
Miss  Amendt.  They  were  permitt<?d  to  testify,  for  the  purpose  of  im- 
peaching those  witnesses,  that  Tarbell  said  at  that  interview  that  he 
reduced  the  policy  from  |1()0,000  to  |50,000,  and  told  Miss  Amendt 
to  take  it  down  and  deliver  it  to  McElroy,  and  that  Miss  Amendt  said 
that,  when  she  presented  the  policy  to  McElroy,  he  said  it  was  all 
right,  except  that  he  wanted  the  beneficiaries  changed. 

Upon  this  state  of  facts,  the  court  refused  to  instruct  the  jury  to 
return  a verdict  for  the  plaintiff  in  error,  but  charged  them  in  effect 
(1)  that  if  there  w’as  no  completed  contract  to  insure  the  life  of  Mc- 
Elroy before  he  was  dangerously  ill,  on  June  28,  1894,  it  was  the  duty 
of  Miss  Doty  to  inform  the  society  of  his  illness,  and  if,  by  her  con- 
duct or  w’ords,  she  gave  Tarbell  to  understand  that  McElroy  was  in 
good  health,  and  in  that  belief  he  sent  the  policy  to  her,  when  he 
would  not  have  done  so  if  he  had  known  the  facts,  the  policy  was 
fraudulently  obtained,  and  there  could  be  no  recovery  upon  it;  but 
that  (2)  if  the  society  and  McElroy  had  closed  an  agrec'mtmt  of  insur- 
ance of  the  life  of  the  latter  before  June  28th,  and  the  delivery  of  the 
policy  and  payment  of  the  premium  were  only  the  performance  of 
that  contract,  the  defendants  in  error  might  recover,  notwithstand- 
ing the  concealment  of  the  fatal  illness  of  McElroy. 

There  can  be  no  doubt  of  the  soundness  of  the  first  of  these  prop- 
ositions, nor  of  the  invalidity  of  the  policy  if  the  contract  of  insur- 
ance was  not  complete  and  binding  upon  both  parties  to  it  before 
M iss  Doty  appeared  on  the  scene,  on  June  28.  1894.  ^Tien  she  called 
for  the  policy,  she  knew*  that  McElroy  was  dangerously  ill,  and  had 
been  sent  to  a hospital  to  undergo  a s(‘rious  operation.  She  had  been 
instructed  not  to  tell  the  officers  of  the  society  that  he  was  sick,  but 
she  testified  that  she  should  not  have  done  so  if  she  had  rc(!eived  no 
instructions.  8he  therefore  intended  to  conceal  that  fact  from  them 
in  any  event,  because  she  knew,  as  every  one  knows,  that  the  com- 
pany w’ould  never  have  insured  that  life  if  it  had  knowm  how  plainly 
its  end  was  apprmiching.  She  told  Tarbell  and  Miss  Amendt  that 
McElroy  w'as  away;  that  he  had  left  funds  to  pay  the  premium,  and 
instructed  her  to  do  so  and  get  the  policy.  The  statement  was  one 
of  those  half  truths  that  w^as  far  more  dangerous  and  misleading  than 
a downright  falsehood,  and  it  perfectly  accomplished  its  purpose  of 

deceit.  She  testified  that  sh(*  meant,  not  that  McElrov  was  awav 

• • 

from  the  city,  but  that  he  was  away  from  his  office.  Why  did  she  not 
say  so?  How  different  was  the  effect  of  the  statement  she  made  from 
28  C.C.A.-24 
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that  of  the  whole  truth!  How  ditTereiit  from  the  effect  of  a plaiu 
Mtatemeut  of  the  facts  that  he  was  away  from  his  office,  at  the  hos- 
pital, where  he  was  uudergoirij;:  a critical  surgical  operation,  to  which 
he  was  compelled  to  submit  by  the  virulence  of  an  attack  of  appen- 
dicitis under  which  he  was  sulTering,  and  that,  in  contemplation  of 
that  operation,  he  had  called  her  to  his  bedside,  signed  blank  checks, 
and  instructed  her  not  to  tell  the  officers  of  this  society  that  he  was 
sick,  but  to  pay  the  premium,  and  get  a policy  on  his  life!  The  sub- 
ject-matter of  this  contract  was  the  life  of  James  E.  McElroy.  When 
these  negotiations  commenced,  in  May,  1894,  he  was  30  years  old. 
His  examination  showed  his  life  to  be  a lirst-class  risk.  The  prob- 
abilities were  that  he  would  live  more  than  liO  years,  and  that  the 
society  would  receive  for  its  ifoO.OOO  its  semiannual  premiums  for  19 
years,  A sudden  and  fatal  illness  attacked  him,  and  the  probable 
length  of  his  life  was  reduced  to  a few'  days,  so  that  the  probability 
was  that  the  society  would  receive  but  J|881.02  for  its  f50,000.  The 
statements  of  Miss  Doty  that  he  was  away,  that  he  was  in  Boston, 
and  that  he  w'ould  probably  retui-n  by  (^hicago,  her  omission  to  tell 
that  he  w'as  dangerously  ill,  and  that  he  had  signed  blank  checks  In 
contemplation  of  a serious  operation,  that  he  was  undergoing  that 
operation,  and  that  he  had  instructed  her  not  to  tell  the  officers  of 
this  society  that  he  was  sick,  but  to  ]my  the  premiums  and  get  the 
policy,  were  respectively  made  and  omitted  for  the  purpose  and  with 
the  intent  of  inducing  this  society  to  make  this  contract  to  pay  f50,- 
000  for  ^881.02,  in  ignorance  of  the  facts  which  made  that  result  al- 
most inevitable,  and  on  the  faith  of  the  medical  examination  of  May 
lO,  1894,  and  the  previous  good  health  of  McElroy.  They  were  inten- 
tionally made  and  omitted  to  cheat  this  society  into  making  this  con- 
tract and  issuing  its  policy,  and  they  did  so;  but  they  will  receive 
no  reward  at  the  hands  of  any  court. 

Fraud  vitiates  all  contracts.  But  misrepresentations  or  conc'eal- 
ments  of  the  facts  relative  to  the  health  of  those  whose  lives  are  in- 
sured are  peculiarly  fatal  to  contracts  of  life  insurance,  becauw*  the 
companies  necessarily  rely  upon  the  statements  and  acts  of  th(»  as 
sured  in  making  their  contracts.  Companies  cannot  know  and  sur- 
geons cannot  discover  by  the  appearance  and  examination  of  sub- 
jects many  insidious  and  often  fatal  diseases,  the  symptoms  of  which 
are  felt  by  their  victims.  Hence  the  companies  require  them  to  an- 
swer many  questions  as  to  their  habits,  their  health,  their  symptoms, 
the  longevity  of  their  ancestors,  and  the  causes  of  their  decease. 
When  these  have  been  answered,  and  the  examining  surgeon  has  cer- 
tified to  the  good  health  of  the  subject  and  the  character  of  the  risk 
upon  his  life,  these  answ'ers  and  this  certificate  become  the  basis  of 
the  contract.  In  other  words,  the  honesty,  good  faith,  and  truthful- 
ness of  the  person  whose  life  is  insured  form  the  actual  foundation  of 
the  agreement  of  life  insurance.  It  is  for  this  reason  that  contracts 
of  life  insurance  are  said  to  be  uberriraae  fidei,  and  any  material  mis- 
representation or  concealment  is  fatal  to  them.  When  the  represen- 
tation of  good  In^alth  and  the  certificate  of  the  surgeon  have  been 
made,  and  the  contract  is  not  immediately  closed,  but  negotiations 
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for  it  continue,  and  proposals  and  counter  proposals  are  made,  but 
for  some  time  none  are  accepted,  the  representation  and  certificate 
continue  and  condition  all  the  proposals  and  the  ultimate  contract, 
when  it  is  closed.  They  are  all  made  in  reliance  upon  the  continued 
truth  of  the  representation  and  certificate,  and  in  the  belief  that  there 
has  been  no  material  change  in  tlie  health  or  the  probability  of  the 
continued  life  of  the  subject.  The  nature  of  this  contract,  the  insur- 
ance of  a man's  life,  the  perfect  familiarity  of  the  man  himself  with 
the  condition  of  its  subject-matter,  his  own  life,  the  ignorance  of  the 
insurance  comj)any  concerning  it,  and  its  necessary  reliance  in  mak- 
ing the  contract  upon  his  good  faith,  honc*sty,  and  truthfulness,  im- 
pose upon  him  the  duty  of  disclosing  to  the  company  every  fact  ma- 
terial to  the  risk  which  comes  to  his  knowledge  at  any  time  before 
the  contract  is  finally  closed.  An  intentional  omission  to  discharge 
that  duty  perpetrates  a plain  fraud  upon  the  company,  which  neces- 
sarily avoids  the  contract.  The  policy  in  this  case  cannot  be  sus- 
tained in  the  face  of  the  intentional  concealment  by  McKlroy  and  his 
agent,  Miss  Doty,  of  the  radical  change  in  the  condition  of  its  subject- 
matter  after  the  negotiations  w'ere  commenced,  and  before  they  were 
closed, — from  a condition  of  robust  health  and  probable  long  life, 
upon  w hich  they  were  based  and  were  proc<*eding,  to  one  of  dangerous 
illness,  of  a critical  surgical  operation,  and  of  imminent  death.  The 
intentional  concealment  of  this  change,  and  the  misleading  represen- 
tation of  continued  good  health  and  actual  business  life,  inflicted  a 
flagrant  fraud  upon  this  company,  w'hich  is  fatal  to  the  contract  of 
insurance,  unless  it  was  completed  before  McEli*oy  was  attacked  with 
appendicitis.  Insurance  Co.  v.  Wolff,  95  U.  8.  320,  333;  Insurance 
Oo.  V.  Ewing,  92  U.  8.  377,  380;  Loewer  v.  Harris,  6 C.  C.  A.  394, 
57  Fed.  368,  373;  Dungan  v.  Insurance  Co.,  40  Md.  409,  498;  Mar- 
shall v.  Insurance  Co.,  58  N.  Y.  Super.  Ct.  400,  11  N.  Y.  Supp.  700; 
tJrand  Lodge  v.  Cressey,  47  111.  App.  010:  Carter  v.  Boehm,  3 Bur- 
rows, 1905;  Morrison  v.  Muspratt,  4 Bing.  Off,  02;  Huguenin  v.  Bay- 
ley,  6 Taunt.  18(»;  Buny.  Ins.  (3d  Ed.)  37,  38,  51,  52;  Insurance  Co.  v. 
Lawrence,  2 Pet.  25,  49;  McLanahan  v.  Insurance  Co.,  1 Pet.  170, 
185;  Nippolt  v.  Insurance  Co.,  57  Minn.  275,  278,  59  N.  W.  191; 
Bates  V.  Hewitt,  L.  R.  2 Q.  B.  595,  004;  Tate  v.  Hyslop,  15  Q.  B. 
Div.  368,  377;  Blackburn  v.  Vigors,  12  App.  Cas.  531.  No  valid 
contract  of  insurance,  therefore,  was  made  or  closed  after  June  27, 
1894,  and  the  only  question  at  the  close  of  the  trial  was  whether  or  not 
such  a contract  had  been  made  before  that  day. 

The  society  insisted,  and  still  insists,  that  there  was  no  evidence  of 
such  an  agreeimait  in  (he  case;  but  the  court  instructed  the  jury, 
in  effect,  that  they  might  conclude  that  there  w'as  such  a contract  if 
thc*y  found  from  the  evidence  (1)  that  prior  to  June  15,  1894,  Tarbell 
and  McElroy  had  agreed  that  the  old  policy  for  |100,000  should  be 
reduced  to  !?50,000,  and  revived  for  that  amount;  (2)  that  the  dif- 
ference between  the  contract  to  pay  the  |50,000  to  Della  Irene  Mc- 
Elroy, Myrtle  Beckham  McElroy,  and  James  Edward  McElroy,  Jr., 
which  McElroy  demanded  on  June  15,  1894,  and  the  agreement  to 
pay  the  f 50, 000  to  James  E.  McElroy,  his  executors,  administrators, 
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and  assigns,  which  he  refused  to  take  and  pay  the  premium  for  on  that 
day,  “was  a matter  of  no  substance  to  the  insurance  company” ; (3) 
that  Tarbell,  when  this  proposed  change  in  the  contract  was  reported 
to  him,  assented  to  it  by  some  overt  act;  and  (4)  that  “the  company 
would  have  so  complied  therewith  prior  to  the  last  sickness  of  Me* 
Elroy  but  for  the  inability  of  the  clerk  or  secretary  or  other  clerk  of 
the  company  or  some  other  business  cause  in  the  office  obstructing 
to  do  so  timely.”  In  support  of  this  charge  it  is  insisted  that  con- 
tracts of  insurance  may  be  made  orally  as  w’ell  as  in  writing;  that 
they  may  be  based  upon  mutual  promises  on  the  one  part  to  insure, 
and  on  the  other  to  pay  for  the  insurance;  that  the  time  for  the  pay- 
ment of  the  premium  may  be  extended  or  deferred  by  agreement ; and 
that  its  payment  at  the  fixed  or  usual  time  may  be  waived.  But  the 
question  in  this  case  is  not  so  much  w hat  may  be  done  as  what  was 
done.  There  is  no  doubt  that  an  oral  contract  of  insurance  may  be 
made,  but  the  custom  of  life  insurance  companies  is  to  contract  by 
written  policies,  and,  until  such  a policy  is  delivered,  the  presumption 
is  that  there  were  negotiations,  but  no  contract,  and  no  intention  to 
contract,  before  the  delivery  of  the  policy. 

A company  may  make  an  oral  contract  of  insurance  without  the 
payment  of  the  premium,  in  consideration  of  the  promise  of  the  as- 
sured to  pay  it;  but,  in  order  to  constitute  such  a contract,  the  com- 
pany must  agree  to  accept  the  promise  of  the  assured,  instead  of  its 
performance,  as  the  consideration  for  the  insurance.  In  the  conduct 
of  the  business  of  insurance  against  fire  in  our  cities  such  contracts 
are  not  uncommon.  Indeed,  it  is  quite  customary  for  fire  insurance 
companies  to  make  their  contracts,  and  to  extend  a short  term  of 
credit  to  the  assured  for  their  premiums.  But  no  such  custom  ex- 
ists in  the  conduct  of  the  business  of  life  insurance.  The  almost  in- 
variable custom  there  is  for  the  companies  to  make  no  contract,  and 
to  incur  no  liability  to  insure  the  life  of  any  man,  until  a premium  has 
been  paid.  Accordinglv.  where  no  policy  of  life  insurance  has  been 
issued,  and  no  premium  has  been  paid,  there  is  a strong  pi*esumption 
that  there  was  no  contract,  and  no  intention  to  contract,  otherwise 
than  by  a policy  made  and  delivered  upon  the  simultaneous  payment 
of  a premium.  Kendall’s  Adm’r  v.  Insurance  Co.,  10  U.  S.  App.  256, 
2 C.  C.  A.  459,  and  51  Fed.  680.  691;  Heiman  v.  Insurance  Co.,  17 
Minn.  15.3,  157  (Gil.  1-7);  Mark(\v  v.  Insurance  Co.,  103  Mass.  78; 
Hoyt  V.  Insurance  Co.,  98  Mass.  539,  543;  Markey  v.  Insurance  Co., 
118  Mass.  178,  194;  1 May.  Ins.  (3d  Ed.)  § 56.  A company  may  waive 
the  jiayment  of  a premium  when  it  is  due,  but  the  basis  of  waiver 
is  estoj)pel;  and  unless  the  company  does  or  omits  some  act  whereby 
the  assured  has  just  ground  to  believe,  does  believe,  and  acts  on  the 
belief,  that  the  corj)oration  will  make,  continue,  or  restore  a contract 
without  the  pfiyment  of  a premium,  there  is  no  estoppel,  and  there 
can  be  no  waiver.  Unsell  v.  Insurance  Co..  32  Fed.  443,  445;  Thomp- 
son V.  Insurance  Co.,  104  U.  S.  252,  261;  Ecpiitable  Life  Assur.  Soc. 
v.  Ilietts’  Adm’r,  19  U.  S.  App.  173,  185,  7 C.  C.  A.  359,  and  58  Fed. 
541;  Beach,  Ins.  7,57,  758. 

AVe  come,  then,  to  the  consideration  of  the  evidence  of  this  oral 
contract,  under  the  general  presumption,  based  on  the  custom  of  the 
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business  of  life  insurance,  that  there  was  no  contract  of  insurance, 
because  there  was  no  policy  and  no  payment  of  premium.  The  cir- 
cumstances surrounding  this  particular  case  raise  the  same  presump- 
tion. If  a contract  of  life  insurance  binds  the  insured  to  pay  the 
stipulated  premium,  as  counsel  for  the  defendants  in  error  contend, 
McElroy  had  once  agreed  to  pay  this  society  annually  for  liU 

years.  But  he  had  broken  his  contract.  He  had  made  default  in  his 
second  pa>Tiient.  The  society  had  extended  the  time  for  its  pay- 
ment 30  days,  but  his  default  continued.  He  begged  for  a further  ex- 
tension, but  the  society  refused  to  give  it,  and  the  policy  for  |l()(),000 
lapsed  on  January  30,  1894.  If  the  plaintiff  in  error  was  willing  to 
promise  to  insure  McElroy  for  his  promise  to  pay  premiums,  here 
w’as  its  opportunity.  It  declined  it,  and  it  is  almost  incredible  that 
after  this  refusal  it  would  make  a contract  to  insure  his  life  for 
150,000  in  consideration  of  the  bare  promise  of  one  who  had  already 
made  default  in  his  obligations  to  pay  the  new  premiums  at  some  in- 
definite time  in  the  future.  Thus,  the  general  presumption  that  there 
w'as  no  oral  contract  is  seconded  by  a strong  presumption  to  the  same 
effect  from  the  circumstances  surrounding  the  case.  The  defendants 
in  error  were  called  upon  to  produce  clear  and  convincing  proof  to 
overcome  these  presumptions. 

Much  stress  is  laid  in  the  argument  upon  the  fact  that  the  policy  in 
suit  was  called  by  the  witnesses,  and  is,  in  effect,  the  old  policy  for 
fl00,000  reduced  50  per  cent,  and  restored  with,  a change  of  ben- 
eficiaries and  of  amounts  and  times  of  payment  of  the  installments 
of  premium.  But  the  fact  remains  that  it  evidences  a new  contract 
of  insurance,  which  did  not  exist  between  January  30,  1894,  and  May 
8, 1894,  and  which  could  not  be  brought  into  existence  without  a new 
agreement  of  the  parties.  The  question  here  is  whether  or  not  there 
is  any  evidence  that  such  an  agreement  was  made  before  June  28, 
1894,  and  it  is  immaterial  to  that  issue  whether  it  was  to  be  evi- 
denced by  a new  policy  or  a restored  policy.  A new'  contract  was  es- 
sential to  the  insurance  of  the  life  of  McElroy  by  either  method,  and 
we  have  searched  this  record  in  vain  to  discover  some  evidence  that 
these  parties  made  or  intended  to  make  such  a contract  without  a 
delivery  of  a policy  and  the  simultaneous  payment  of  the  premium. 
On  the  other  hand,  the  contract  relations  between  McElroy  and  the 
society  ceased  on  January  30, 1894.  Tarbell  repeatedly  solicited  him 
to  restore  the  old  policy,  and  he  repeatedlv  declined.  He  finally  in- 
duced him  to  return  his  old  policy,  and  to  submit  to  a medical  ex- 
.amination,  by  the  assurance  that  taking  the  examination  would  put 
him  under  no  obligation  to  take  any  insurance.  On  June  13  or  14, 
1894,  when  he  r(‘turned  his  old  policy,  Tarbell  urged  him  to  give  his 
check  then  for  the  first  premium  on  the  new  policy,  and  let  him  put 
his  insurance  into  effect;  but  he  refused  to  do  so,  and  declared  that 
he  W'as  not  ready  to  determine  the  matter  definitely;  and  when  Tar- 
bell told  him  he  w’ould  have  the  old  policy  reduced  to  |50,000,  and 
bring  it  down  to  him,  he  replied  that  he  would  discuss  the  matter 
then.  The  new  policy,  when  w'ritten,  recited  that  it  was  made  in 
consideration  ‘‘of  the  ]‘avmeiit  in  advance  of  |434,  and  of  the  semi- 
annual payment  of  §^43, 4 * * * on  or  before  the  30th  day  of  June 
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and  Deeomber  in  every  year  duiinfc  tlie  continuance  of  the  contract.’* 
Tarbell  directtnJ  Miss  Amendt  to  deliver  this  policy  only  upon  pay- 
ment of  the  ^4:14  in  advance.  She  told  McKlroy  she  was  so  in- 
structed when  she  presented  the  i>olicy  and  Tarbell’s  letter  to  him  on 
June  15th,  and  in  that  letter  Tarbell  wrote  him,  “Kindly  j^ive  lier  your 
check  for  the  same,  ^f434,  and  slie  will  have  a renewal  receipt  sent  to 
you.”  McElroy  rejected  the  policy,  refused  to  pay  the  premium,  and 
declared  tliat  he  wanted  the  beneficiaries  chanjied  from  himself,  his 
executors,  administrators,  and  assigns,  to  the  defendants  in  ernir. 
Miss  Amendt  took  the  policy  back  to  the  society,  to  see  if  she  could 
have  this  change  made,  and  there  the  negotiations  rested  until  Miss 
Doty  appeart^,  on  June  28th,  with  her  story  of  McElroy’s  absence  and 
her  request  for  the  policy.  This  evidence  is  undisputed,  and  it  seems 
to  us  to  show  that  there  was  no  contract  to  insure,  and  no  intention  to 
make  any  such  contract  until  the  premium  was  paid.  The  parties  them- 
selves were  evidently  of  this  opinion  at  the  time.  McElroy  thought 
so,  or  he  would  not  have  told  Miss  Doty  to  conceal  his  illness.  pay 
the  premium,  and  get  the  policy  on  June  28th.  Miss  Doty  thought  so, 
or  she  would  not  have  concealed  his  sickness,  and  declared  that 
he  was  away,  that  he  was  in  Boston,  and  w'ould  probably  return  by 
Chicago,  while  she  was  procuring  the  policy  and  ptiying  the  premiums. 
And  Tarbell  and  Miss  Amendt  thought  so,  or  they  w'ould  not  have 
made  the  simultaneous  receipt  of  the  first  installment  of  the  premium 
a condition  precedent  to  the  delivery  of  esich  of  the  policies.  The 
result  is  that  the  general  presumption  based  on  the  custom  of  the 
business  of  life  insurance,  the  presumption  from  the  circumstances 
of  this  particular  case,  the  terms  of  the  policy  tendered,  the  construc- 
tion placed  upon  the  transaction  by  the  parties  to  it  at  the  time, 
and  the  undisputed  evidence,  all  tend  to  show  that  there  was  no  con- 
tract to  insure  the  life  of  McElroy,  and  no  intention  to  make  such  a 
contract,  before  flu*  premium  was  paid  and  a policy  was  delivered, 
on  June  29, 1894,  and  there  is  no  evidence  to  the  contrary. 

Nor  is  there  anv  evidence  of  anv  waiver  in  this  case.  The  basis  of 
waiver,  as  we  have  said,  is  estopj>el  or  acts  from  which  the  contract- 
ing party  may  legitimately  infer  a waiver.  But  the  society  did  noth- 
ing and  said  nothing  whereby  McElroy  had  any  ground  to  believe,  and 
it  did  nothing  that  induced  him  to  believe,  that  his  life  was  or  would 
be  insured  without  the  simultaneous  payment  of  a premium  and  the 
delivery  of  a policy.  On  the  other  hand,  it  forfeited  his  former  policy 
on  account  of  his  failure  to  pay  the  premium.  It  requested  him  to 
pay  the  first  premium  on  the  new  policy  on  June  1.3th  or  14th,  when* 
he  handed  back  his  old  policy,  and  notified  him  that  this  payment 
was  necessary  to  enable  Tarbell  to  put  his  insurance  into  effect.  On 
June  15th  it  declared  to  him,  by  the  recital  in  the  policy  tendered, 
by  letter,  and  by  the  statement  of  Miss  Amendt,  that  the  payment  of 
the  premium  was  a condition  precedent  to  the  delivery  of  the  policy 
and  the  closing  of  the  contract.  Look  at  the  case  in  any  aspect,  and 
tliere  is  no  evidence  in  it  which  warrants  a finding  that  there  was 
before  June  29,  1894,  any  contract  botw’een  these  parties  or  any  waiv- 
er by  the  j>laintiff  in  error  of  its  right  to  refuse  to  make  such  a con- 
tract; and  the  court  should  have  instructed  the  jury  to  return  a 
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verdic  t in  favor  of  the  society.  It  is  the  duty  of  the  trial  court  to 
direct  a verdict  in  favor  of  the  party  who  is  clearly  entitled  to  it, 
where  the  evidence  is  such  that  a verdict  for  his  opponent  must  be 
set  aside  by  the  court.  Railway  Co.  v.  Davis,  10  U.  S.  App.  422,  3 
C.  C.  A.  420,  and  5.3  Fed.  61;  Gowen  v.  Harley,  12  U.  S.  App.  574, 
.585,  6 C.  C.  A.  100,  197.  and  56  Fed.  07.3,  080;  Railway  Co.  v.  Mose- 
ley, 12  U.  8.  App.  601,  604,  6 C.  C.  A.  641,  643,  aud  57  Fed.  021.  022; 
Reynolds  v.  Railway  Co.,  .32  U.  8.  App.  577,  16  C.  C.  A.  435,  437,  438, 
and  60  Fed.  808,  810;  Motcw  v.  Granite  Co.,  36  U.  8.  A]»p.  682,  20  C. 
C.  .\.  and  74  Fed.  155,  i57. 

Mcjreover,  we  are  not  prepared  to  concede*  the  proposition  con- 
tained in  the  charge  of  the  court  below  that  it  w'as  the  province  of 
the  jury'  to  hold  this  society  bound  by  the  contract  with  Della  Irene 
McElroy,  M^Ttle  Beckham  McElroy,  aud  James  Edward  McElroy,  Jr., 
if  they  were  of  the  opinion  that  the  difference  between  that  contract 
and  its  proposed  agreement  with  “McElroy,  his  ext^cutors,  adminis- 
trators, and  assigns,”  which  McF^lroy  rejected,  “was  of  no  substance 
to  the  company.”  The  subject-matter  of  a policy  of  life  insurance  is 
the  life  insured.  The  parties  to  it  are  the  insurance  company,  on  the 
one  hand,  and  the  beneficiaries,  on  the  other.  The  parties  to  a con- 
tract are  as  important  as  the  subj<*ct-rnatter,  and  parties  cannot  bt* 
imported  or  substitutc'd  upon  one  side  of  a contract  witlioul  the  con- 
sent of  those  on  the  other.  Rank  v.  Hall.  101  U.  8.  4.3,  51 ; Ferdon 
V.  Canfield,  104  N.  Y.  1.30,  142,  10  N.  E.  146;  Thomas  v.  Thomas,  60 
Hun,  382,  38.3,  15  N.  Y.  Siipp.  15;  McElwee  v.  Insurauc<*  Co..  47 
Fed,  708.  The  question  at  issue  was  not  what  contracts,  other  than 
that  it  offered,  the  society  might  have  made  without  11101*0  damage 
to  itself,  but  what  contract  it  in  fact  made.  It  offered  to  make  a 
contract  with  McElroy,  his  executors,  administrators,  and  assigns, 
to  insure  his  life  on  certain  conditions.  It  is  true  that  McElrov 
might  have  accepted  that  contract,  and  then  have  assigned  it  to  the 
defendants  in  error;  but  he  did  not,  and  the  proposition  cannot  be 
entertained  for  a moment  that  a court  or  a jury  may  bind  the  pro- 
poser of  a rejected  contract  to  an  agreement  of  the  same  terms  with 
any  parties  to  whom  the  rejected  contract  might  have  been  assigned, 
if,  in  their  opinion,  the  difference  between  the  agreements  is  of  no 
substance  to  the  propos(*r.  Courts  and  juries  cannot  make  contracts 
for  the  litigants  before  them.  Every  party  has  the  right  to  make  or 
to  refuse  to  make  the  contracts  offered  to  him,  and  the  exercise  of 
that  right  is  not  limited  by  the  soundness  of  the  reasons  which  induce 
him  to  act.  If  he  proposes  an  agreement,  and  it  is  rejected,  and  a 
modified  contract  is  offered  to  him,  he  has  the  absolute  right  to  ac- 
cept or  reject  the  counter  ])roposition,  either  with  or  without  rea- 
son, and  whether  the  difference  between  the  two  propositions  seems 
to  a jury  to  be  material  or  immaterial.  He  has  the  right  to  deter- 
mine that  question  for  himself.  The  rejeidion  of  his  first  proposi- 
tion leaves  him  under  no  obligation  to  make  any  contract.  It  leaves 
him  free  to  refuse  to  make  even  the  original  contract  w^hich  he  offered, 
and  free  to  refuse  to  make  every  other  contract  proposed  to  him. 
These  propositions  are  fundamental  in  the  law  of  contracts;  and  it 
follows  that  w’hen  McElroy  refused  to  pay  the  premium  on  and  re- 
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jetted  the  policy  tendered  to  him  by  the  plaintiff  in  error  on  June  15, 
1894,  and  demanded  a change  in  the  beneficiaries,  he  left  the  society 
entirely  free  to  make  or  to  refuse  to  make  any  contract  relative  to  hia 
life,  whether  the  difference  between  the  two  proposed  contracts  ap- 
peared to  the  jury  to  be  of  substance  or  of  shadow.  No  one  but  the 
society  itself  could  so  determine  and  act  upon  that  question  as  to  bind 
it  by  an  agreement.  Eliason  v.  Henshaw,  4 Wheat,  225,  229,  230; 
Carr  v.  Duval,  14  Pet.  77,  82;  Kleinhans  v.  Jones,  15  C.  C.  A.  644,  68 
Fed.  742,  749. 

Nor  can  we  sanction  the  instruction  that  if  the  jury  found  that  after 
Miss  Amendt  communicated  to  Tarbell  the  fact  that  McElroy  re- 
fused to  take  the  policy  tendered  to  him  on  June  15th  and  wanted  the 
beneficiaries  changed,  and  before  June  28,  1894,  he  assented  to  tlie 
change  by  some  overt  act,  and  the  company  would  have  complied 
with  McElroy's  wishes  prior  to  the  last  sickness  of  McFJroy  but  for 
the  sickness  or  inability  of  some  clerk  or  servant  or  some  other  busi- 
ness cause,  then  they  might  find  the  existence  of  the  contract  before 
the  illness  of  McElroy.  We  have  searched  this  record  in  vain  for  the 
evidence  of  any  overt  act  of  Tarbell  wliich  signified  his  assent  to  the 
new  proposiil  of  McElroy  before  Miss  Doty  came,  on  June  28th,  to  ask 
for  tiie  policy.  It  is  error  to  charge  the  jury  upon  an  assumed  state 
of  facts  to  which  no  evidence  applies,  bi*cause  it  withdraws  tlieir  at- 
tention from  the  real  issues  on  trial,  and  tends  to  fix  it  upon  issues 
that  are  not  presented  by  the  case.  Insurance  Co.  v.  Stevens,  36  U. 
S.  App.  401,  18  C.  C.  A.  107,  and  71  P^ed.  258;  Railroad  t^o.  v.  Hous- 
ton, 95  U.  S.  703;  Railroad  Co.  v.  Blessing,  14  C.  C.  A.  394,  67  P'ed. 
277,  281;  Rjiilway  Co.  v.  Spencer,  36  U.  S.  App.  229,  18  C.  C.  A.  114, 
115,  and  71  P^'ed.  93,  94.  Moreover,  delay  in  rejecting  or  accepting 
a proposal  does  not  make  a contract.  No  acceptance  of  McElroy’s 
counter  proposition  appears  to  have  been  made,  and  it  is  certain  that 
no  notice  of  such  an  acceptance  was  ever  given  to  him  before  his 
fatal  illness.  Even  if  the  proposition  was  accepted,  still  there  was 
no  contract,  because  no  notice  of  the  acceptance  had  been  given.  The 
acceptance  of  an  offer  not  communicated  to  the  proposer  does  not 
make  a contract.  KendalPs  Adm’r  v.  Insurance  Co.,  10  U.  S.  App. 
250,  2 C.  0.  A.  459,  and  51  Fed.  089,  093;  Jenness  v.  Iron  Co.,  53  Me. 
20,  23;  Mcrulloch  v.  Insurance  Co.,  1 Pick.  278;  Thayer  v.  Insurance 
Co.,  10  Pick.  325,  331;  Borland  v.  Guffey,  1 Grant,  Cas.  394;  Be<*kwith 
V.  Cheever,  21  N.  H.  41,  44;  Duncan  v.  Heller,  13  S.  C.  94,  96;  White 
v.  Corlies,  40  N.  Y.  407.  The  judgment  below  must  be  reversed, 
with  costs,  and  the  case  must  be  remanded  to  the  court  below,  with 
instructions  to  grant  a new  trial;  and  it  is  so  ordered. 

CALDWELL,  Circuit  Judge  (dissenting).  The  opinion  of  the  court 
lays  down  proi)08itions  to  which  I cannot  yield  my  assimt.  There 
is  no  rule  of  law  which  declares  that  every  man  is  perfectly  familiar 
with  his  health  and  physical  condition.  Many  men  are  afflicted  with 
fatal  maladies  who  are  profoundly  ignorant  of  the  fact.  It  is  not 
the  invariable  practice  of  insurance  companies  to  refuse  to  issue  a 
policy  until  the  jiremium  has  been  j>aid;  cretlit  is  frequently  given. 
If  the  contract  of  insurance  was  complete  before  the  evidence  of  the 
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contract — the  policy — was  delivered,  and  before  the  sickness  and 
death  of  the  insured,  it  is  immaterial  what  was  said  and  done  by  the 
insured’s  stenographer  at  or  before  the  time  of  the  delivery  of  the 
policy  and  the  payment  of  the  premium.  Nothing  she  said  or  did 
could  affect  the  validity  and  binding  force  of  the  previously  completed 
contract,  if  one  existed.  The  question  of  fact  whether  there  was  a 
completed  and  binding  contract  for  insurance  prior  to  the  delivery 
of  the  policy  and  the  payment  of  the  premium  was  submitted  to  the 
jury  upon  voluminous  and  conflicting  testimony,  under  instructions 
which  are  not  subject  to  any  just  exceptions.  The  jury  found  there 
was  such  a contract.  This  verdict  of  the  jury  is  overthrown  by  the 
court  on  the  strength  of  presumptions  which  are  unknown  to  the 
law.  There  is  no  presumption  of  law  that  all  contracts  for  insurance 
are  in  writing.  It  is  well  settled  that  a verbal  contract  of  insurance 
is  not  within  the  statute  of  frauds,  and  that  it  is  as  binding  and  ef 
factual  as  a written  one;  and  in  a suit  upon  such  a contract  the  rule 
of  evidence  is  the  same  that  it  is  in  a suit  upon  any  other  lawful  con- 
tract, viz.  the  party  setting  it  up  must  prove  it  by  a preponderance 
of  the  evidence.  The  plaintiffs  in  this  case  discharged  all  the  burden 
imposed  upon  them  by  the  law  when  they  proved  the  contract  to  the 
satisfaction  of  the  jury.  The  law  raised  no  presumptions  against 
them  or  the  weight  of  the  evidence.  The  exact  nature  of  the  “pre- 
sumption” relied  on  as  one  of  the  grounds  for  setting  aside  the  verdict 
of  the  jury  is  not  defined  by  the  court.  Whether  it  is  one  of  fact  dr 
one  of  law,  and  whether  it  is  conclusive  or  may  be  rebutted,  and,  if 
open  to  rebuttal,  the  nature  and  degree  of  the  evidence  required  to- 
overthrow  it,  are  questions  not  discussed  in  the  opinion  of  the  court. 
If  the  policy  was  not  delivered,  and  the  premium  was  not  paid,  be- 
fore the  sickness  or  death  of  the  insured,  these  facts  did  not  preclude 
the  plaintiffs  from  showing,  as  they  did  to  the  satisfaction  of  the  jury, 
that  there  was  a valid  verbal  contract  for  the  insurance,  and  that  time 
was  given  for  the  payment  of  the  premium;  and,  as  the  insurance 
might  lawfully  have  been  effected  in  this  way,  there  is  no  presumption 
of  law  that  it  was  not  so  done.  Lisbon  v.  Lyman,  49  N.  H.  553.  To 
hold  otherwise  is  to  confound  the  distinction  between  facts  and  cir- 
cumstances and  presumptions. 


(83  Fed.  (590.) 

STERNA  MAN  v.  PECK,  United  States  Marshal. 

(Circuit  Court  of  Appeals,  Second  Circuit.  July  10,  1897.) 

Extra  dition— M crder— V enue. 

Cne  accused  of  poisoning,  resulting  in  death  in  Canada,  may  be  extradited, 
though  It  appears  that  the  poison.  If  administered  at  all,  was  given  In  this 
country. 

This  was  an  application  for  a writ  of  habeas  corpus  to  procure  the 
release  of  Olive  A.  Sternaman,  who  had  been  committed  by  a com- 
missioner for  extradition  to  Canada  on  the  charge  of  murdering  her 
husband  by  administering  poison.  The  circuit  court,  after  a hearing, 
discharged  the  writ  (77  Fed.  595),  and  the  petitioner  appealed.  This 
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court,  in  an  opinion  filed  May  26,  1897,  affirmed  the  order  below.  26 
C.  C.  A.  214.  JSO  Fed.  883.  The  petitioner  has  now  filed  an  application 
for  a rehearing. 

From  the  facts  brought  forth  on  the  hearing  before  the  commissioner 
it  appeared  that  the  accused  and  her  husband,  for  some  time  prior  to 
the  latter’s  death,  were  in  Buffalo,  N.  Y..  where  he  was  attended  by 
physicians,  and  that  six  da^’s  before  his  death  the  accused  took  him  to 
Canada,  where  he  died.  The  petition  for  rehearing,  after  setting 
forth  the  proceedings  heretofore  had,  continued  as  follows : 

“That  on  the  argument  before  the  district  court,  on  the  return  of  the  said 
writs,  the  objection  was  made  on  the  behalf  of  the  said  Olive  A.  Stemainan  that 
the  depositions  taken  In  Canada  were  improperly  certified,  and  were  inadmissi- 
ble in  evidence;  but  the  court  overruled  said  objection,  and  at  the  dose  of  the 
argument  dismissed  the  said  writ  of  habeas  corpus.  That  an  apiieal  was 
thereupon  duly  taken  to  this  court  from  the  order  dismissing  the  said  writ. 
That  the  said  appeal  was  argued  at  the  present  term  of  this  court,  and  on 
the  26th  day  of  May,  1897,  this  court  rendered  Its  decision  affirming  said  order. 
Your  petitioner  further  alleges  that  this  court,  in  its  opinion  written  by  Judge 
Wallace,  decided  that  there  was  evidence  before  the  United  States  commissioner 
tending  to  show  that  the  said  Olive  A.  Sternaman  had  committed  the  crime 
with  which  she  was  charged;  but  that  the  court  also  decided  that  the  deposi- 
tions taken  In  Canada  were  not  authenticated  by  the  certificate  of  the  principal 
diplomatic  or  consular  officer  of  that  country,  as  required  by  section  5 of  the 
act  of  congress  of  August  3,  1882  (22  Stat.  210);  and.  as  your  petitioner  un- 
derstands, tills  court,  in  reaching  its  conclusion,  wholly  disregarded,  and  In- 
tended to  wholly  dl.sregard  and  lay  out  of  view,*  the  said  depositions.  For 
proof  of  this  statement  your  petitioner  begs  leave  to  refer  to  the  language  of 
the  aforesaid  opinion  of  Judge  Wallace.  Your  petitioner  further  alleges  that 
among  the  depositions  so  held  to  have  been  Improperly  received  in  evidence 
before  the  commissioner  was  the  deposition  of  Dr.  Ellis,  of  Toronto,  the  chemist 
who  analyzed  the  viscera  taken  from  Stemaman’s  body,  and  who  swore  to 
having  found  arsenic  therein;  also  that  one  of  the  two  depositiot*  of  the  under- 
taker in  which  he  swears  that  he  did  not  embalm  the  body  of  Sternaman;  and 
also  the  depositions  of  the  two  physicians  in  Canada  who  attended  Sternaman 
in  his  last  Illness.  And  your  petitioner  alleges  and  states  as  a fact  that,  leav- 
ing out  the  said  deiiositions  from  the  case,  there  was  ab.solutely  and  literally 
no  evidence  whatever  lR*fore  tlie  United  States  commissioner  showing  or  tend- 
ing to  show  the  commission  of  any  crime  by  the  said  Olive  A.  Sternaman  at 
any  place  within  the  dominion  of  Canada,  but,  on  the  contrary,  the  evidence 
shows  that.  If  a murder  was  committed  at  all,  It  was  committed  at  Buffalo. 
New  York.  Your  petitioner  alleges  that  In  the  presentation  of  the  appellant’s 
case  before  this  court  he  failed  adequately  to  call  the  court’s  attention  to  the 
situation  In  which  the  case  would  be  left  with  the  said  depositions  omitted 
therefrom,  and  he  Iwlievcs  that,  by  reason  of  such  failure  upon  his  part,  the 
court  overlooked  the  fact  that  the  crime.  If  any  there  was,  was  committed  In 
the  United  States,  and  not  In  Canada;  and  that,  should  the  order  of  this  court 
stand,  a grave  Injustice  against  the  appellant  would  be  committed.  And  your 
petitioner,  representing  the  said  Olive  A.  Sternaman  as  her  counsel,  respectftilly 
petitions  the  judges  of  this  court,  or  one  of  them,  for  leave  to  move  for  a*  re- 
hearing of  this  case  upon  this  ground.  Your  petitioner  further  certifies  that 
this  application  is  made  In  good  faith,  and  not  for  delay.  And  your  petitioner 
will  ever  pray,’’  etc. 

Frank  C.  Ferguson  and  Wallace  Thayer,  for  appelhint. 

W.  A.  Poucher,  U.  S.  Atty.,  and  W.  H.  !Mackey,  Asst.  U.  S.  Atty., 
for  appellee. 

Befoit*  WALLACE,  LACOMBE,  and  SHIPMAN,  arcuit  Judges. 

PER  CURIAM.  In  deciding  this  case  the  court  did  not  overlook 
the  point  which  is  now  raised  for  the  first  time,  and  made  the  basis 
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of  an  application  for  a reargument;  but,  as  the  point  had  not  been 
presented,  the  court  did  not  deem  it  necessary  to  discuss  it.  We  think 
it  is  not  well  taken.  Ex  parte  Rousse,  Stew.  R.  (Lower  Canada)  321; 
2 Geo.  II.  c.  21 ; 14  Geo.  III.  c.  83 ; Tyler  v.  People,  8 Mich.  320 ; Com. 
V.  Macloon,  101  Mass.  1.  The  application  for  a reargument  is  denied. 


(83  Fed,  691.) 

UNITED  STATES  v.  LAHEY  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.  December  1,  1897.) 

Customs  Duties— Classification— Chiffon  Veiuno. 

The  thin  silk  fabric  known  as  ‘‘chifTon,”  which  is  suitable  for  veils,  and 
is  also  much  used  for  ruching,  neckwear,  and  dress  trimmings,  when  Im- 
ported In  widths  of  14  inches,  with  a border  on  each  side,  generally  known 
In  tlie  trade  as  “chiffon  vell.ng,”  was  dutiable  under  the  tariff  act  of  1894 
as  "veilings,”  under  paragraph  301,  and  not  as  manufactures  of  silk,  under 
paragraph  302. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  an  appeal  by  Isaiah  A.  Lahey  and  Colon  C.  Duncan,  com- 
posing the  firm  of  Lahey  & Duncan,  from  a decision  of  the  board  of  gen- 
eral appraisers  reversing  a dt*cision  of  the  collector  of  the  port  of 
New  York  in  regard  to  the  classification  for  duties  of  certain  mer- 
chandise. The  circuit  court  affinned  the  decision  of  the  board,  and 
the  United  States  appeahnl  to  this  court. 

W^allace  Macfarlane,  U.  S.  Atty.,  and  Henry  D.  Sedgwick,  Asst.  U. 
S.  Atty. 

Comstock  & Brown  (Albert  Comstock,  of  counsel),  for  appellees. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  The  importations  in  controversy  are  a thin  fabric 
of  silk,  of  a kind  known,  on  account  of  its  texture,  as  “chiffon”;  and 
the  decision  of  the  case  involves  merely  the  question  of  fact  whether 
such  importations  were  “veilings,”  according  to  the  commercial  under- 
standing prevailing  when  the  tariff  act  of  August  28, 1894,  was  passed. 
In  the  proofs  before  the  board  of  general  appraisers  it  appear^  that 
while  chiffons  of  various  widths  were  suitable  for  veils,  and  were 
largely  used  for  that  purpose,  they  were  also  much  used  for  other 
purposes,  such  as  ruching,  neckwear,  and  dress  trimmings;  and  they 
were  to  some  extent,  but  not  generally  or  uniformly,  known  and  dealt 
in  as  veilings.  In  the  proofs  before  the  circuit  court  there  is  a de- 
cided preponderance  of  testimony  to  the  effect  that  chiffons  like  the 
present  importations, — viz.  of  the  width  of  14  inches,  and  having  a 
border  on  each  side, — being  specially  adapted  for  use  as  veils  in  1893 
and  subsequently,  were  generally  imported  and  sold  by  the  trade  desig- 
nation of  “chiffon  veiling.”  Ujjon  the  testimony  in  the  record,  we 
are  of  the  opinion  that  the  circuit  court  should  have  decided  the  ques- 
tion of  fact  in  favor  of  the  government,  and  its  adjudication  is  there- 
fore reversed. 
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(83  Fed.  692.) 

UNITED  STATES  v.  GIESE. 

(Circuit  Court  of  Appeals,  Second  Circuit.  Deoeraber  14,  1807.) 

No.  44. 

Customs  Duties— Classification — Carbonate  op  Potash. 

Refined  carbonate  of  potash  was  entitled  to  free  entry  as  “potash,  • • • 
carbonate  of,”  under  paragraph  595  of  the  tariff  of  1804,  and  was  not  sub- 
ject to  duty  under  paragraph  (>0,  as  within  the  description  “all  chemical 
compounds  and  salts  not  siieclally  provided  for  in  this  act.”  78  Fed.  805, 
atfirmed. 

This  is  an  appeal  from  a decision  of  the  circuit  court,  Southern  dis- 
trict of  New  York,  affirming  a decision  of  the  board  of  general  ap- 
praisers, which  reversed  a decision  of  the  collector  of  the  port  of  New 
York,  78  Fed.  805.  That  officer  classified  an  importation  of  refined 
carbonate  of  potash  under  paragraph  00  of  the  tariff  act  of  1894,  as 
being  within  the  description  “all  chemical  compounds  and  salts  not 
specially  provided  for  in  this  act.”  The  importers  protested,  contend-  ' 
ing  that  it  should  be  assessed  for  duty  under  paragraph  595  of  the 
same  act. 

Jas.  T.  Van  Renssalaer,  for  the  United  States. 

Edw.  Hartley,  for  appellee. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  The  paragraph  on  which  the  importers  rely  reads 
as  follows: 

“595.  Potash,  crude,  carbonate  of,  or  black  salts.  Caastic  potash,  or  hydrate 
of,  including  refined  In  sticks  or  rolls.  Nitrate  of  potash,  or  saltpeter,  crude. 
Sulphate  of  potash,  crude  or  refined.  Chlorate  of  potash.  Muriate  of  potash." 

It  will  be  noticed  that  the  first  sentence  of  this  paragraph  employs 
three  dt*scriptive  phrases,  viz. : Potash,  crude ; potash,  carbonate  of ; 
black  siilts.  The  use  of  the  word  “or”  might  leave  it  uncertain  whether 
or  not  they  were  mere  alternative  designations  for  the  same  article; 
but  the  board  of  general  appraisers  has  found  that  “there  are  potash 
salts  known,  respectively,  as  black  salts,  crude  potash,  carbonate  of 
potash,  and  caustic  potash” ; and  there  is  abundant  evidence  to  sustain 
this  finding.  Under  these  circumstances,  we  see  no  reason  why  the 
court  should  be  astute  to  find  some  excuse  for  holding  that  congress 
did  not  intend  to  say  what  it  has  said  in  positive  and  unambiguous  lan- 
guage. When  an  importation  is  within  the  description  w’hich  con- 
gress has  used  in  this  paragraph  as  “carbonate  of  potash,”  it  should 
be  classified  accoi*dingIy,  w'hether  it  be  crude  or  refined.  There  is  no 
force  in  the  suggestion  that  it  is  not  to  be  assumed  that  congress  would 
admit  refined  carbonate  of  potash  free,  in  view  of  the  fact  that,  in  this 
very  paragi’aph,  refined  sulphate  of  jiotash  and  refined  caustic  potash 
are  expressly  given  fi*ee  entry.  The  decision  of  the  circuit  court  is 
affirmed. 
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(84  Fed.  3.) 

GAKNER  et  nl.  v.  SOUTHERN  MUT.  BITILDING  & LOAN  ASS’N. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.  June  10,  1897.) 

No.  588. 

Feder.\l  and  State  Courts— Conflict  op  Jurisdiction— Appointment  op 
Receivers. 

A federal  court  will  not  appoint  a receiver  for  a corporation  when  it  ap- 
pears that  a state  court  of  competent  Jurisdiction  has  already  appointed  a 
receiver  therefor,  who  has  taken  possession  of  all  its  assets.i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia. 

This  was  a bill  In  equity  by  Charles  E.  Garner,  a citizen  of  Florida,  suing  in 
behalf  of  himself  and  all  other  stockholders  and  creditors,  against  the  Southern 
Mutual  Building  & Loan  Association,  a corporation  organized  under  the  laws 
of  Georgia,  and  others.  The  bill  was  in  the  nature  of  a creditors’  bill,  and  set 
forth  that  the  defendant  company  was  insolvent,  and  prayed  for  the  appointment 
of  a receiver  to  take  charge  of  all  the  corporate  proi>erty,  books,  etc.,  and  for  the 
Issuance  of  writs  of  Injunction  restraining  the  defendant,  its  oftlcers,  directors, 
agents,  etc.,  from  Interfering  further  with  its  affairs.  Thereafter  the  bill  was 
amended  by  making  William  J.  Speer,  treasurer  of  the  state  of  Georgia,  a pai*ty 
defendant,  and  alleging  that  be  had  in  his  iiossession,  as  such  treasurer,  in 
compliance  with  the  Georgia  statutes,  $.‘i31,(XiO  of  the  securities  and  assets  of 
the  defendant  coiporation.  By  this  amendment  it  was  sought  to  8e<piestrate 
the  securities  and  assets  in  the  hands  of  said  Sijeer,  to  have  a receiver  appointed 
for  the  same,  and  the  administration  of  the  fund  proceeded  with  by  the  court. 
On  a rule  to  show  cause  why  the  injunction  should  not  be  granted,  and  a re- 
ceiver appointed,  as  prayed  for,  the  defendant  association  made  a return,  show- 
ing, among  other  things,  that  prior  to  the  institution  of  this  suit  a creditors’ 
suit  had  been  brought  by  Roby  Robinson  and  others  against  the  defendant 
association,  in  the  sujierlor  coiut  of  the  state  of  Georgia,  which  suit  was  for  the 
purpose  of  sequestrating  all  the  assets  of  the  association,  and  for  the  general 
administration  thereof,  the  payment  of  its  (lcl)ts,  and  the  distribution  of  the  re- 
mainder among  its  stockholders;  that  on  February  5,  1897,  a receiver  was  ap- 
pointed in  that  suit,  who  qualified  on  the  following  day,  and,  three  days  before 
the  Institution  of  the  present  suit,  took  possession  of  ail  the  assets  of  the  asso- 
ciation, so  far  as  the  same  could  be  found,  including  possession  of  the  key  to  the 
box  in  the  office  of  the  trc.asurer  of  Georgia,  where  the  securities  dejxislted  with 
such  treasurer  were  stonnl;  that  the  key  so  taken  possession  of  was  the  only 
key  to  said  box;  and  that  the  receiver  also  notified  the  treasurer  of  his  appoint- 
ment, and  of  bis  right  to  control  the  securities,  leaving  the  same  voluntarily  in 
the  box  In  the  treasurer’s  office.  On  this  showh^j  the  circuit  court  entered  an 
interlocutory  order  denying  the  application  for  an  injunction,  and  refusing  to  ap- 
point a receiver.  From  this  decree  the  present  appeal  was  taken. 

Tompkins  & Alston,  for  appellants. 

Ellis  & Gray  and  King  & Spalding,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PER  CURIAM.  Considering  that  the  bill  tiled  by  Roby  Robinson 
and  others  in  the  sujierior  court  of  Pulton  county,  in  the  state  of 

1 As  to  conflict  of  Jurisdiction  between  federal  and  state  courts,  see  note  to 
Louisville  Trust  Co.  v.  City  of  Cincinnati,  22  C,  C,  A.  356;  and  note  to  Plow 
Works  V.  Finks,  26  C.  C.  A.  49,  subd.  3.  on  page  50. 
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Georgia,  on  the  Ctli  day  of  February,  1897,  was  a bill  to  liquidate  and 
wind  up  the  affairs  of  the  Southern  Mutual  Building  & Loan  Associa- 
tion, and  that  upon  the  said  bill  the  said  court  took  jurisdiction, 
appointing  a receiver,  who  was  directed  to  take  charge  of  all  the 
moneys,  properties,  and  assets  of  said  corporation,  and  hold  the 
same  subject  to  the  further  order  of  the  said  court,  we  are  of  opin- 
ion that  thereby,  and  prior  to  the  flling  of  the  bill  by  the  present 
appellants  in  the  circuit  court  of  the  United  States  for  the  Northern 
district  of  Georgia,  all  the  assets,  money,  and  properties  of  every 
description  of  the  said  Southern  Mutual  Building  & Lcmn  Associa- 
tion were  taken  into  the  custody  and  control  of  said  state  court, 
and  placed  beyond  the  jurisdiction  of  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Georgia.  It  follows  that  the 
order  appealed  from,  refusing  an  injunction  on  the  application  of 
appellants  to  restrain  the  ti'easurer  of  the  state  of  Georgia  from 
making  certain  disposition  of  the  assets  of  the  Southeni  Mutual 
Building  & Loan  Association  in  his  possession  and  under  his  control, 
and  refusing  to  appoint  a receiver  to  take  charge  and  administer 
said  assets,  w'as  in  all  respects  proper.  The  decree  appealed  from  is 
affirmed,  with  costs. 


(8t  Fed.  G9.) 

EDGELL  et  al.  v.  FELDER. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.  June  23,  1897.) 

No.  613. 

1.  Parties  in  Equity. 

In  a bill  by  one  member  of  a partnership  to  recover  salaries  and  commis- 
sions due  the  partnership,  where  it  is  alleged  that  the  other  partner  refuses 
to  join  as  a party  plaintiff,  and  ha.s  fraudulently  conspired  with  the  other 
defendiints  to  defeat  a recovery,  such  latter  partner  is  a proper  and  neces- 
sar3'  party  defendant. 

2.  Ai’Pkahanck. 

Parties  who  enter  a special  api>earance,  and  thereupon  file  motions  to  dis- 
miss the  suit  for  \vant  of  Jurisdiction  and  for  want  of  equity,  and  to  disehar;;e 
a receiver  and  dissolve  a temporary  injunction  for  want  of  Jurisdiction,  and 
IxH-ause  no  previous  notice  was  given  of  the  application  for  the  Injimctlou, 
and  it  was  is.sued  in  term  time,  without  retiulrlng  complainant  to  give  bond, 
must  be  held  to  have  appeared  generally  In  the  cause. 

Ai)iw*til  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  (Georgia. 

Tills  was  a bill  in  equity  l»y  Thomas  J.  Felder,  a citizen  of  Georgia,  residing 
in  the  Southern  district  tlu'i-eof.  against  Alfred  N.  Hehre,  a citizen  of  New  York, 
George  S.  Edgell  and  Austin  Corbin,  .Ir.,  also  citizens  of  New  York,  the  New 
Ihigland  Mortgage  Security  Compauj'.  a citizen  of  Massachusetts,  and  Uve  cor- 
porations existing  under  the  laws  of  the  kingdom  of  Great  Britain.  The  de- 
fendant George  S.  Edgell  was  sued  as  surviving  partner  of  the  firm  which  was 
dissolved  by  the  death  of  Austin  Corbin,  Sr.,  and  also  as  co-partner  with  -\ustln 
Corbin,  Jr.,  composing  the  present  partnership  doing  business  as  the  Corldn 
Baiddng  Companj'.  Tlie  purpose  of  the  suit  was  to  recover  compensation  for 
services  rendered  by  the  plaintiff  indlvidiuilb'  for  the  sales  and  renting  of  lands 
under  contract  from  May  1,  181M,  to  the  date  of  the  formation  of  a iMirtnership 
betwwm  complainant  and  the  defendant  Alfred  N.  Hehre,  on  or  about  Sepiem- 
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her  1,  1805;  and  also  for  the  recovery  of  complainant’s  unsettled  interest  In  the 
eaminRs  of  the  partnership  of  Kehler  & Hehre  from  September  1,  1895,  until 
the  death  of  Austin  Corbin.  Sr.,  .June  G,  189G:  and  also  for  the  recovery  of 
the  earnings  of  Felder  and  ilehre  alleged  to  he  due  from  the  new  firm  composed 
of  Edgell  and  Austin  Corbin,  Jr.,  from  June  «.  1890.  to  about  December  1,  1896. 
n'he  hill  alleged  that  Alfred  N.  Hehre  was  made  a defendant  because  he  refused 
to  join  as  a iwirty  plaintiff,  and  that  he  fraudulently  cfuisplnnl  with  the  other 
defendants  to  defeat  the  recovery  of  what  was  due  to  the  tirni  of  Felder  & 
Ilehre.  No  decree,  however,  was  asked  against  him.  The  defendants,  being 
nonresidents  of  the  state,  entered  a sj>eclal  or  limited  api>earance  "for  the  pur- 
pose of  making  a motion  to  dissolve  the  Injunction  and  discharge  the  receiver 
apiK)inted  in  this  cause,  as  well  as  also  to  suhinit  a motion  for  the  dismissal 
of  said  bill  for  the  want  of  jurisdiction  In  the  court.”  The  defendants  accord- 
ingly filed  motions  to  dissolve  the  injunction,  discharge  the  receiver,  and  dis- 
miss the  bin,  setting  up  that  the  court  was  without  jurisdiction  to  hear  the 
cause  under  the  statutes  of  the  I^nite«l  .States:  that  the  suit  could  not  l>e  brought 
in  the  district  of  complainant’s  residence— First,  because  the  defendant  Hehre 
was  a real  complainant,  so  far  as  the  recovery  sought  was  for  what  was  due 
to  the  firm  of  Felder  & Hehre,  and  therefore  could  not  be  brought  In  the  district 
where  only  Felder  resided;  and,  second,  because  the  jurisdiction  of  the  court 
was  not  founded  “only  on  the  fact  that  the  action  Is  between  citizens  of  differ- 
ent states.”  It  was  also  set  up  ns  a ground  for  the  motions  that  the  bill  sought 
to  recover  what  was  due  to  Thomas  .7.  Felder  individually  for  his  services  prior 
to  the  formation  of  the  partnerslilp  of  Felder  & Hehre,  and  that  Felder  had  an 
adequate  remedy  at  law  to  recover  that  debt,  for  which  reason  the  bill  was  with- 
out equity.  In  the  circuit  court  these  motions  were  denied,  and  the  defendants 
have  appealed. 

Webb  & Bradshaw,  for  appellants. 

Marion  Erwin,  for  apixdlee. 

Before  PARDEE,  Circuit  Judge,  and  MAXEY  and  PARLANCE, 
District  Judges. 

PER  CURLVM.  In  the  case  made  by  the  complainant’s  bill,  Alfred 
N.  Hehre,  a citizen  of  the  state  of  New  York,  and  a member  of  the 
co-partnership  of  Felder  & Hehre,  is  properly  and  necessarily  a ])arty 
defendant.  The  said  bill  show's  a controversy  within  the  general 
jurisdiction  of  the  circuit  court  for  the  Southern  district  of  Geoi’gia, 
the  complainant  being  a citizen  of  the  state  of  Georgia,  residing  in  the 
Southern  district  of  said  state,  and  all  the  defendants  being  either 
citizens  of  other  states  or  aliens,  and  the  matter  in  dispute  exceeding 
in  value  the  sum  of  |2,000,  exclusive  of  interest  and  costs.  The  ap- 
pellants herein,  having  appeared  in  the  circuit  court,  and  entert^ 
motions  to  dismiss  the  suit  for  want  of  jurisdiction  ratione  persome, 
and  to  dismiss  the  bill  for  want  of  equity,  and  to  dissolve  the  injunc- 
tion theretofore  issued  in  the  case  for  want  of  jurisdiction,  and  be- 
cause no  previous  notice  of  application  therefor  w’as  given,  and 
because  it  was  issued  in  tenn  time,  without  requiring  the  complain- 
ant to  give  bond  therefor,  and  that  the  complainant  should  execute 
a bond  in  such  sum  as  the  court  might  require  to  protect  the  de- 
fendants against  all  damages  or  losses  w'hich  might  be  suffen'd  by 
reason  of  granting  said  injunction,  and  to  withdraw'  the  said  in- 
junction because  issued  prematurely,  and  to  discharge  the  receiver 
theretofore  appointed  in  the  case,  must  be  held  to  have  enter(*d  a 
general  appearance  to  the  bill,  and  thereby  waived  any  ])rivilege 
they  might  have  had  to  object  to  being  sued  in  the  district  in  which 
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the  complainant  resides,  although,  by  the  terms  of  the  writing  ac- 
tually filed  with  the  clerk,  the  appearance  made  was  a limited  ap- 
pearance. ' Considering  that  the  court,  under  the  circumstances, 
had  full  jurisdiction  of  the  case  made  by  the  bill,  the  issuance  of  an 
injunction  was  a proper  exercise  of  the  sound  discretion  vested  in 
the  chancellor,  and  the  same  may  be  said  as  to  the  appointment 
of  a receiver,  except  that  the  record  shows  tliat  a receiver  was  ap- 
pointed simultaneously  with  the  filing  of  the  bill,  and  without  no- 
tice to  the  parties  whose  possession  was  to  be  disturbed  thereby. 
Aflfirmed. 


(84  Fed.  274.) 

VE.ATCn  et  al.  v.  AMERICAN  LOAN  & TRl^ST  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  December  0,  1897.) 

No.  832. 

1.  Railroads— Petition  by  Judgment  Creditors  against  Receiver — Plead- 

ing. 

A complaint  filed  by  a judgment  creditor  of  a railroad  company  against 
a receiver  operating  Its  property,  seeking  to  enforce  payment  of  the  judg- 
ment, which  alleges  the  receipt  by  the  receiver  of  earnings  properly  applica- 
ble thereto,  need  not  aver  that  such  earnings  have  not  been  disbursed: 
such  fact,  if  It  exists,  being  matter  of  defense. 

2.  Same— Surplus  Earnings  in  Hands  op  Rkceivkr— Rights  of  Creditors. 

A mortgagee  of  a railroad  has  no  preferred  right,  above  that  of  a Judg- 
ment creditor,  to  surplus  earnings  that  have  accumulated  in  the  hands 
of  a receiver,  appointed  at  the  Instance  of  stockholders,  prior  to  the  filing 
of  a bill  for  foreclosure. 

Opinion  on  petition  for  rehearing.  For  former  opinion,  see  25 
C.  C.  A.  30,  79  Fell.  471. 

Before  BREWER,  Circuit  Justice,  and  BAN BORN  and  THAYER, 
Circuit  Judges. 

BREWER,  Circuit  Justice.  A petition  for  a rehearing  has  been 
filed  by  the  appellees  in  this  case,  in  which  they  challenge  so  much 
of  the  ruling  of  this  court  as  sustained  the  third  cause  of  action  stated 
in  the  intervening  complaint  of  appellants.  We  shall  not  stop  to 
restate  the  tacts  at  length,  but  refer  to  the  opinion  heretofore  filed 
for  a full  statement  thereof.  It  is  enough  now  to  say  that  the  ap- 
pellants, on  June  1,  1805.  recovered  judgments  against  the  Union 
Pacific,  Denver  & Gulf  Railway  Company,  in  actions  for  torts. 
These  torts  took  place  on  the  27th  of  July,  1803.  On  October  12, 
1803,  the  railroad  was  taken  possi^ssion  of  by  the  receivers  of  the 
Union  l*acific  Railway  Company,  that  company  having  been  there- 
tofore ojierating  the  Union  Pacific,  Denver  & Gulf  Raili-oad.  These 
receivers  continued  in  possession  until  December  18,  1803,  w’hen  a 
suit  was  begun  by  one  of  the  stockholders  of  the  Union  Pacific,  Den- 
ver & Gulf  Kailw^ay  Coiniiauy.  In  that  suit  Frank  Trumbull  was 
apjiointed  a receiver,  ami  forthwith  tmik  possession  of  the  property 
of  the  company,  and  continued  operating  the  road,  as  such  receiver, 
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until  October  31.  1804,  when  he  was  again  appointed  receiver  of  the 
same  property  in  a suit  brought  by  the  American  Loan  & Trust 
Company,  as  trustee  of  certain  mortgage  bondholders.  On  the  same 
day  an  order  was  entered  in  the  latter  suit,  consolidating  it  with  the 
one  brought  by  the  stockholders.  The  allegations  of  the  third  cause 
of  action  are  that  while  Trumbull,  as  receiver,  was  operating  the 
road,  under  the  appointment  made  in  the  stockholders’  suit,  he  real- 
ized from  the  operation  of  the  railroad  a sum  exceeding  f400,0(U)  in 
excess  of  taxes  and  operating  expenses,  and  that  this  sum  was  now, 
or  ought  to  be,  in  his  possession  as  receiver.  It  was  not  aflBrma- 
tively  stated  that  such  sum  had  not  been  paid  out  under  orders  of  the 
court,  nor  that  it  had  not  beim  appropriated  in  payment  of  interest 
or  )>rincipal  of  mortgage  indebtedness,  nor  that  it  was  not  necessary 
therefor.  The  case  is  left  on  the  simple  showing  of  a tort  prior  to 
any  receivership,  of  a judgment  therefor  after  the  receivership  at 
the  instance  of  the  mortgagee,  of  an  intervening  receivership  at  the 
instance  of  a stockholder,  and  a net  income  during  such  receivership 
of  more  than  enough  to  pay  the  judgment. 

Involved  in  the  matter  thus  called  to  our  attention  is  a question  of 
pleading.  If  the  case  is  to  be  considered  as  though  the  other  causes 
of  action  had  been  stricken  out,  then  the  question  presented  arises 
upon  the  facts  as  above  stated.  It  is  insisted,  however,  by  the  appel- 
lees, that  in  other  portions  of  the  complaint  it  is  affirmatively  show'n 
that  this  accumulation  of  net  income  had  b(‘cn  disjmsed  of,  and  was 
no  longer  in  the  hands  of  the  receiver.  A distinct  charge  in  one 
c(uint  of  a complaint  is  not,  however,  to  be  overthrown  by  any  mere 
inferences  from  matters  alleged  in  other  counts.  It  miiy  be  that,  if 
such  disposal  w’as  distinctly  averred  elsewhere  in  this  complaint  and 
in  either  of  the  other  counts,  we  should  be  compelU*d  to  take  notice  of 
such  averment,  and  consider  whether  the  disposition  thus  shown  w’as 
one  which  defeated  api>ellants’  right  to  recover;  but,  as  w^e  read  the 
complaint,  there  is  no  such  distinct  averment,  or  at  least  none  w’hich 
shows  a disposal  by  the  receiver  of  the  whole  ^400,000.  It  is  in  the 
light  of  this  construction  of  the  complaint  that  we  procee<l  to  recon- 
sider the  question  presented  upon  the  facts  stated  in  the  tliird  cause 
of  action. 

It  is  true,  the  pleader  does  not  negative  any  disposcal  of  these  earn- 
ings. He  sim]dy  alleges  that  they  are  still  in  the  hands  of  th«‘  re- 
ceiver,- or,  if  diveided  by  him.  should  in  erpiity  be  restored  to  the  in- 
come account.  Was  it  necessary  that  he  should  negative  the  fact 
of  disposal,  or,  in  case  other  disposition  had  been  made,  show  fop 
what  purpose  it  had  been  made,  in  order  that  the  court  might  d(‘t(*r- 
mine  whether  that  disposition  was  rightful?  We  think  not.  It  was 
enough  for  the  jdeader  to  aver  the  accumulation  of  this  fund,  and 
that  it  had  jiassed  into  the  hands  of  the  prestuit  receiver.  If  he  haxl 
disposed  of  it  in  such  a way  as  to  prevent  its  aiqnopriation  to  the 
pa.Muent  of  appellants’  claim,  it  W’as  matter  of  defense,  and  to  be  by 
him  set  up.  A plaintiff  is  not  comiadled  to  sliow  that  th(*re  cannot 
be  any  defense.  It  is  enough  for  him  to  allege  a state  of  facts  wliiclk 
shows  prima  facie  a right  of  recovery. 

28  C.C.A.— 26 
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Turning  now  to  the  question  of  law,  it  will  be  noticed  that  a rail- 
road receivership  may  be  at  the  instance  of  the  mortgagee,  or  of  a 
judgment  creditor,  or  of  a stockholder.  If  at  the  instance  of  the 
mortgagee,  the  income  is  im}>oimded  for  its  benefit;  if  of  a judgment 
creditor,  for  the  payment  of  his  judgment.  There  is  in  the  latter 
case  an  equitable  levy  on  such  income,  and  the  mortgagee  can  claim 
no  superior  right  thereto. 

In  Sage  v.  Kailroad  Co.,  125  U.  S.  361,  .377,  379,  8 Sup.  Ct.  887,  81)2, 
it  was  said: 

“Had  the  receiver  never  been  appointed,  and  had  the  railroad  contpany 
operated  the  property  just  as  the  receiver  did,  producing  the  same  amount 
of  net  earnings  that  were  in  the  hands  of  the  receiver,  at  the  time  of  his 
discharge,  would  the  trustees  in  the  mortgage  of  May  1,  1877.  have  been 
entitled  to  demand  that  such  earnings  be  paid  over  to  them?  Clearly  not.  ‘It 
is  well  settled,’  this  court  said  in  Dow  v.  Railroad  Co..  124  U.  S.  t»5‘2,  6.54, 
8 Sup.  Ct.  67.1.  674,  ‘that  the  mortgagor  of  a railroad,  even  though  the  mort- 
gage covers  income,  cannot  be  requir^  to  account  to  the  mortgagee  for  earn- 
ings. while  the  property  remains  in  his  possession,  until  a demand  has  been 
made  on  him  therefor,  or  for  a surrender  of  the  possession  under  the  provi- 
sions of  the  mortgage.  That  is  the  effect  of  what  was  decided  by  this  court 
in  Railroad  Co.  v.  Cowdrey,  11  Wall.  459,  483.’  See,  also.  Gilman  v.  Tele- 
graph Co..  91  r.  S.  tm-.  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798;  Kountze  v. 
Hotel  Co..  107  V.  S.  .378.  2 Sup.  Ct.  911;  Teal  v.  Walker,  111  TJ.  S.  242,  250. 
4 Sup.  Ct.  42t>.  • • * If  the  trustees,  pending  the  receivership,  had  Inter- 

vene<l  and  asked  possesslr)n  of  the  pi*operty,  they  might  perhaps  have  been 
entitled,  as  against  general  creditors,  to  the  income  of  the  property  thereafter 
accruing,  upon  the  principles  announced  by  this  court  in  Dow  v.  Railroad 
Co.  (as  reorganized)  124  U.  S.  6.32.  8 Sup.  Ct.  673.  But  we  do  not  perceive 
any  legal  ground  upon  which  they  are  entitled  to  the  net  earnings  of  the 
propert.v  while  it  was  In  the  hands  of  the  receiver,  in  a suit  instituted  by  a 
judgment  creditor  for  the  protection  of  his  own  interests,  and  not  of  the  inter- 
ests of  the  trustees,  or  of  the  bondholders,  or  of  other  creditors.  Ills  suit  was. 
in  effect,  an  equlral)le  levy  for  his  benefit,  upon  the  net  Income  of  the  prop- 
erty. Other  creditors,  who  filed  their  claims,  based  upon  judgments,  gain 
nothing,  as  between  themselves  and  Sage,  by  the  fact  that  their  judgments 
were  rendered  upon  coupons,  which  were  secured  by  lien  ui>on  the  mortgagiid 
Ijroperty.’’ 

When,  as  in  this  case,  a receiver  is  appointed  at  the  instance  of  a 
stockholder,  to  whom  does  any  surj»lns  income  belonji,  and  what 
j>ower  of  disposition  of  such  incomt*  has  either  the  receiver  or  the 
court  appointinf?  him?  Before  any  rtneivership,  and  while  the  niil- 
road  property  is  being  operated  by  the  company  mortgagor,  it  has 
all  the  rights  of  an  owner  in  resjtect  to  the  income.  It  may  not,  of 
coiirse,  convey  away  the  fixed  i)roperty  so  as  to  relieve  it  from  the 
lien  of  the  mortgage;  but  it  may  use  the  income  in  the  payment  of 
such  debts  as  it  sees  fit,  and  if,  in  the  absence  of  any  special  statute, 
it  elects  to  pay  a general  erniitor,  or  one  who  has  simply  a claim  for 
damages  on  account  of  a tort,  instead  of  paying  interest  or  principal 
of  its  mortgage  debt,  the  mortgagee  has  no  recourse  against  the 
party  thus  receiving  payment  to  compel  reimbursement.  In  other 
words,  the  mortgagor's  j)ower  over  the  income  is  the  same  as  though 
there  were  no  mortgage  debt.  It  may  prefer  whatever  creditor  or 
claimant  it  pleases,  and,  provided  it  pays  only  a just  debt  or  an  hon- 
est claim,  a secured  creditor  has  no  giound  of  action  against  the 
I>arty  thus  paid.  But  this  absolute  freedom  of  disposition  ceasf's 
when  a receiver  is  appointed.  The  moment  the  court  takes  posses- 
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sion  of  property,  certain  equitable  rights  exist,  which  cannot  be  ig- 
nored by  receiver  or  court.  The  property  and  the  income  received 
thei*efrom  is  taken  possession  of  by  the  court  for  the  benefit,  accord- 
ing to  certain  eijuitable  rules,  of  all  parties  in  interest.  The  mort- 
gagee does  not  have  those  special  rights  to  the  income  which  it  ac- 
quires when  the  receivei*ship  is  at  its  instance.  Not  that  its  claims 
can  be  wiiolly  ignored,  but  it  can  no  longer  insist  that  it  has  taken 
the  special  contract  or  statutoi*;v  rem(‘dies  for  impounding  the  in- 
come. If,  during  this  stockholders’  receivership,  there  was,  as  al- 
leged, accumulated  |400,000  of  net  income  above  both  operating 
expenses  and  taxes,  and  that  sum  passed  into  the  hands  of  the 
receiver  appointed  under  the  mortgage  for(‘closure  proceedings,  it 
may  have  been  disposed  of  by  him  for  one  of  three  purposes, — either 
in  payment  of  claims  accruing  prior  to  the  stockholders’  receivership, 
for  betterments  on  the  property,  or  in  payment  of  interest  or  prin- 
cipal of  mortgage  indebtedness.  The  mere  fact  that  the  same  person 
is  appointed  receiver  under  the  mortgage  for(‘closure  as  was  nn  eiver 
under  the  stockholders’  bill  dm^s  not  make  the  tw'o  j)r(>ceedings  iden- 
tical. The  case  is  the  same  as  though  a distinct  party  was  appointed 
receiver  under  the  foreclosure  proceedings,  to  whom  the  railroad 
proj>erty  was  turned  over  by  the  prior  receiver.  There  would  then 
remain  the  duty  of  the  court  in  respect  to  the  prior  receivership  to 
administer  the  accumulated  earnings  in  the  hands  of  that  receiver, 
and  it  would  not  necessarily  follow  that  it  w’as  the  duty  of  the  court 
to  turn  those  funds  over  to  the  second  receiver  for  the  sole  benefit  of 
the  mortgagee. 

Doubtless,  the  circuit  court  in  which  the  foreclosure  proceedings 
were  pending  was  fully  aware  of  the  disposition,  if  any,  made  of 
these  surplus  earnings,  and  very  likely  the  conclusion  to  which  it 
came  In  sustaining  the  demurrer  to  the  entire  intervening  com- 
plaint may  have  been  influenced  by  such  knowledge;  but  the  record 
before  us  does  not  advise  as  to  these  matters,  and  it  does  not  seem 
wise  for  us  to  d<d(*iTiiine,  in  ignorance  of  the  facts,  whether  the  dis- 
j>osal  which  has  been  made  (if  any  has  been  made)  was  such  a dis- 
posal as  precluded  these  appellants  from  any  claim  against  the  re- 
ceiver. It  is  settled  that  a claim  for  damages  for  personal  injuries, 
such  as  were  the  claims  of  these  appellants,  is  not  a preferential  debt. 
Trust  Co.  V.  Riley,  30  U.  S.  App.  100,  16  C.  0.  A.  610,  and  70  Fed.  32. 
And,  if  thi^se  surplus  earnings  have  bc*en  appropriated  in  payment  of 
preferential  debts,  it  would  follow'  that  these  appellants  have  no 
claim  on  account  thereof.  It  may  be  that  they  had,  before  these 
claims  for  torts  had  passed  by  judgment  into  debts,  b(M*n  a]»propri- 
ated  by  order  of  the  court  in  payment  of  interest  on  underlying  mort- 
gages, or  of  past-due  interest  on  the  mortgage  in  suit.  In  that  case 
it  would  be  a question  of  doubt  as  to  whether  there  were  any  equities 
in  behalf  of  these  appellants  to  compel  the  mortgagees  to,  in  effect, 
pay  bgck  interest  which  they  had  already  received.  Or  it  may  be 
that,  the  present  earnings  of  the  road  having  been  sufficient  to  pay 
all  accumulated  interest,  the  receiver  has,  by  direction  of  the  court, 
expended  these  jmst  earnings  in  betterments  on  the  property;  and 
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then  it  would  become  a still  more  serious  question  whether,  not  be* 
ing  necessary  for  interest,  the  court  has  power  to  expend  such  sur- 
plus earnings  in  mere  improvements  on  the  property  mortgaged, 
leaving  claims  for  torts  unpaid.  Particularly  is  this  true  if  it  should 
turn  out  that  there  is  to  be  no  sale  of  this  property  under  the  fore- 
closure proceedings,  and  it  is  to  l)e  surrendered  to  a reorganiz(*d  com- 
pany. But  it  hardly  seems  wise  for  us  to  speculate  as  to  what  the 
rights  of  the  appellants  might  be  under  these  various  contingencies. 
We  do  not  wish  to  be  deciding  moot  cases.  We  think,  therefore, 
that  the  appellees  should  be  called  upon  to  answer  this  third  cause  of 
action,  and  make  full  disclosure  of  the  facts,  and  then  there  will  be 
no  difficulty  in  applying  the  law'  to  the  facts,  and  determining  what 
are  appellants’  rights.  The  former  decree  of  this  court  reversing 
the  order  and  decree  of  the  circuit  court,  and  remanding  the  cause, 
with  directions  for  further  proceedings,  is  confirmed;  and  the  stay 
of  procc*edings  entered  in  this  court  on  June  14, 1807,  shall  now  cease, 
and  a mandate  will  issue  to  the  circuit  court  forthwith. 


(82  Fed.  177.) 

ATLANTIC  TRANSPORT  CO.  v.  CONEYS. 

(Circuit  Court  of  Appeals,  Second  Circuit.  July  26,  1897.) 

Master  and  Servant— Independent  Contractor. 

A firm  of  jfjbbinp  carpentei*s  employed  by  a steamship  company  to  make 
noces.sary  repairs  and  alterations  in  their  vessels  wb<*n  In  port,  and  who 
charged  for  work  by  the  hour,  and  lumlx'r  by  the  foot,  sent  men  in  (*harj2re  of 
a foreman  to  do  the  work.  Superlntemlent.s  and  captains  of  the  vessels  had 
the  right  to  direct  the  manner  and  e,\tent  of  repairs  and  alterations  to  be  made. 
Uchl,  that  the  men.  while  so  engagwl.  were  the  servants  of  the  steamship  com- 
pan.v,  and  not  of  an  independent  contractor.! 

Wallai^.  ,T..  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  writ  of  error  was  brought  to  reverse  a judgment  for  $2.034.8,%  reudert'-l 
ui>ou  a verdict  of  tlie  jury  in  favor  of  Micliael  Coneys,  the  plaintiff  below,  in  ’iit 
action  to  re<*over  damages  for  personal  injuries  caused  by  the  negligence  of  |s*:  - 
.sons  nll(‘ged  to  be  the  servants  of  the  defendant,  a stesuiislilp  company  having  a 
line  of  st«‘anu‘rs  nmninc  to  and  from  New  York,  and  engaged  in  the  transix^rta- 
tiou  from  New  York  to  l.ondon  of  eatile,  horses,  grain,  and  general  merchamlise. 
The  pUtiutiff  was  an  employf-  of  an  eJevalor  company,  and  at  the  time  of  the 
accidimt  was  at  work  upon  a canal  boat  alongside  of  tlie  defendant’s  steamer 
Mississippi,  and  between  it  and  a giain  elevator  from  which  tlic  steamer  was 
IcKiding.  lie  was  injured  by  tlie  fall  uiM>n  him  of  a woo-len  shutter  wliicli  was 
u.se<l  for  clasiiig  a gangway  at  tin*  slile  of  tlie  top  deck  of  tlie  .steamer,  ami  w.as  a 
part  of  tlie  fittings  of  the  vwsel  for  the  ciuriage  of  cattle,  and  whicli  was  liehig 
handled  by  carpenters  in  tiie  employment  of  II.  P.  Kirkiiam  & Son,  a lirm  of 
canx’nters,  who  were  repairing  tlie  cattle  stalls.  The  accident  liaiipened  throiigfi 
the  negligence  of  the  carpenters.  The  defendant  relied  uixm  the  i>osltion  that  the 
W'orkmen  were  in  the  employment  of  indeiiendent  contractors,  and  were  not  its 
servant.s,  and.  in  various  forms,  requestetl  the  trial  court  to  thus  instruct  die  jur>’. 
Tlie  c-ourt  chargetl  the  jury  that  the  evidence  showed  they  were  not  the  servants 

1 See  note  at  end  of  case. 
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of  an  independent  ooiitractor,  but  that  they  weiv  doing  the  work  at  the 

« request  of,  and  under  the  direction  of.  the  ship’s  otttcera.  To  this  charge  the 
defendant  excepted,  and  the  assignments  of  error  relate  to  this  exception,  and  to 
the  various  refusjtls  of  tlie  trial  judge  to  direct  otherwise.  The  farts  in  regard 
to  the  cotuv<*  of  business  of  the  defendant  witli  the  firm  of  II.  P.  Kirkliaiu  & Son 
are  given  in  tlie  opinion. 

William  1*.  Burr  and  H.  K.  Coddington,  for  plaintiff  in  error. 

J.  Parker  Kirlin,  for  defendant  in  error. 

Before  PKCKHAM,  Circuit  Justice,  and  WALLACE  and  SHIP- 
MAN,  Circuit  Judges. 


SHIPMAN,  Circuit  Judge  (after  stating  the  facts  as  abovt*).  The 
fact  of  a distinction  between  the  liability  of  an  employer  for  an  injury 
causetl  by  the  negligence  of  his  employe!*  or  his  servant,  and  tin*  lia- 
bility of  an  owner  for  an  injury  caused  by  the  negligem  e of  an  inde- 
pendent contractor  who  uiid<*rtakes  to  execute  sp«*citi«*d  work  upon 
the  owner’s  property,  was  fornu*rly  not  well  recognized  (Bush  v.  Stt  iii- 
nian,  1 Bos,  & 1*.  40-4),  but  is  now  distinctly  understood  iHilliard  v. 
Kichardson,  J Uray,  349).  If  any  confusion  now  exists,  it  is  in  regard 
to  the  controlling  tests  that  determine  the  character  of  the  particular 
contract  which  is  under  examination.  The  two  kinds  of  <*inployment 
are  frequently  close  to  each  other,  and,  while  it  is  often  not  difticult  to 
appreciate  and  understand  the  difference  betwa^n  the  two  classes  of 
contracts,  it  is  sometimes  difficult  to  express  the  distinctions  with  ex- 
actness of  language.  The  cases  of  Casement  v.  Brown,  148  U.  S. 
()15,  13  Sup.  Ct.  (>7l!,  and  Ibtilroad  Co.  v.  Hanning,  15  Wall.  649,  illus- 
trate that,  while  two  contracts  may  a])parently  be  similar  in  phrase- 
ology, yet  their  nature  and  subject-matter  may  place  the  respective 
contracting  parties  in  different  relations  to  each  other.  The  tenden- 
cy of  mo<lern  decisions  is  not  to  regard  as  essential  or  controlling  the 
mere  incidentals  of  tin*  contract,  such  as  the  mode  and  manner  of  pay- 
ment iCorbin  v.  Aim*rican  Mills,  ’J7  Conn.  274),  or  w’hether  the  owner 
can  discharge  the  subordinate  workmen,  and  not  to  regard  as  essen- 
tial, or  an  absolute  i<*st,  so  much  what  the  owner  actuall}'  did  when 
the  w’ork  was  being  done,  as  what  he  had  a right  to  do.  Many  circum- 
stances may  combine,  as  in  Butler  v.  Townsend,  12<5  N.  Y.  105,  26  N.  E. 
1017,  which  show  that  the  relation  of  an  independent  contractor  ex- 
ists, but  the  signillcant  test,  which  courts  regard  as  of  an  absolute 
character,  has  been  variously  expressed  by  them  as  follows: 

“The  test,  I think,  alw’iiys  Is,  had  the  .sui)erior  control  or  pow’er  over  the  acting 
or  mode  of  acting  of  the  subordinates?  • • ♦ Was  there  a control  or  direction 
of  the  person.  In  opiiosltlon  to  a mere  right  to  object  to  the  quality  or  the  dt'serip- 
tlon  of  the  work  done?  * * * On  the  other  hand.  If  an  employer  ha.s  no  such 
personal  control,  but  has  merely  the  right  to  rejwt  work  that  Is  ill  done,  or  to 
stop  work  that  is  not  being  rightly  done,  but  has  no  power  over  the  person  or  time 
of  the  workman  or  artisan  einploye<l,  tlieu  he  will  not  be  their  superior,  in  tlie 
sense  of  the  maxim,  and  not  answerable  for  their  fault  or  negligence."  Ixm! 
Gifford  In  Stephen  v.  Commissioners,  .3  Sess.  Cas.  <4th  Series  Scot.)  5,'C>,  ,542. 

In  Linnehan  v.  Rollins,  137  Mass.  123,  125,  the  instruction  of  the 
trial  judge,  which  was  adopted  by  the  appellate  court,  was: 

"The  aljsolute  test  Is  not  the  exercise  of  the  iww'er  of  control,  but  tlie  right  to 
exercise  iiower  of  control," 


Digitized  by  Google 


390 


28  C.  C.  A.  REPORTS, 


In  Hexaraer  v.  Webb,  101  X.  Y.  377,  4 N.  E.  755,  tbe  court  said: 

“The  test  to  determine  whetiier  one  who  renders  service  to  another  does  so  as 
a contractor  or  not  is  to  ascertain  wlietlier  he  renders  tlie  service  in  the  course  of 
an  independent  occupation,  repnsemin^r  the  will  of  liis  employer  only  as  the 
result  of  his  work,  ami  not  as  to  tlie  mwins  by  which  it  is  aecomplishetl.” 

In  Casement  v.  Brown,  supra,  the  court,  by  Mr.  Justice  Brewer, 
said: 

“The  will  of  the  comiianies  [the  owners]  was  represented  only  in  the  result 
of  the  work,  and  not  in  the  means  by  which  It  was  accomplished.  This  ;:ave  »o 
the  defendants  tlie  status  of  independent  conn’actors,  and  that  status  was  not 
affected  by  the  fact  that,  Instead  of  waiting  until  tlie  close  of  tlie  work  for  ac* 
ceptance  by  the  engineers  of  the  companies,  the  contract  provided  for  their  daily 
supervision  and  approval  of  both  material  and  work.” 

— Whereas,  in  Railroad  Co.  v.  Hanning,  supra,  the  court  found  that 
the  essence  of  the  contract  to  rebuild  an  old  wharf,  and  ‘‘make  it  as 
good  as  new,”  was  a reservation  of  the  power,  ‘‘not  only  to  direct  what 
shall  he  done,  but  how  it  shall  be  done.” 

In  the  case  now'  under  consideration  the  contract  was  not  in  wTit* 
ing,  but  was  manifested  by  the  course  of  business  betw’een  the  parties, 
and  the  witnesses  are  not  at  variance  as  to  its  terms.  Tliere  w'as  no 
question  before  the  jury  as  to  the  evidence,  but  the  plaintiff  in  error 
insists  that  it  was  entitled  to  a ruling  that  the  legal  conclusions  from 
the  evidence  must  be  that  the  firm  of  carpenters  stood  in  the  position 
of  independent  contractors,  or  at  least  that  the  question  of  the  char- 
acter of  the  contract  w^as  one  for  the  jury.  The  members  of  the  court 
concur  in  the  opinion  that  the  facts  did  not  entitle  the  plaintiff  to  the 
absolute  ruling  which  was  asked  for,  and  the  majority  are  of  opinion 
that  the  only  just  inferences  from  the  testimony  are  that  the  relation 
between  the  shi])owners  and  the  carpenter  was  that  of  master  and 
servant.  The  dissenting  judge  thinks  that  the  inferences  might 
be  twofold,  and  that  the  question  should  have  been  submitted  to 
the  jury. 

The  steamship  company  had  for  four  years  before  the  accident 
been  operating  a line  of  steamers  carrying  horses,  cattle,  and  general 
cargo  from  New  York.  Whenever  a steamer  arrived  in  port,  its  fit- 
tings for  cattle  and  other  equipments  for  the  carriage  of  freight  re- 
quired repairs,  which  were  uniformly  made  by  Kirkham  & Sou,  who 
charged  for  w'ork  by  the  hour,  and  for  material  by  the  foot.  The  dock 
superintendent  of  the  steamship  company,  in  reply  to  the  question. 
“Describe  to  us  how  the  work  is  done;  who  gives  the  directions?” 
said: 

“Tliere  are  hardly  any  directions  to  be  given.  Mr.  KIrkliam  has  a foreman 
there,  and  he  goes  to  work,— being  nsed  to  this  work,  he  knows  Just  what  is  to 
be  done;  and  he  goes  ahead  and  does  this  work  regularly  each  week,  excepting 
possibly  when  we  have  horses.  When  we  have  horses,  then  I counsel  him  how 
many  horses.” 

In  reply  to  the  question,  “What  kind  of  w'ork  do  they  do  on  the  ship, 
and  how  long  are  they  there  generally  each  trip?”  he  said: 

“Some  of  them  are  there  most  all  the  time  while  the  ship  Is  in  port.  There  is 
so  many  things  to  lie  done— fitting  up  the  boat  for  grain,  and  tinkering  around, 
one  thing  and  another;  fixing  up  the  cattle  fittings;  fixing  up  for  the  horses— 
that  it  takes  a larger  or  smaller  gang,  according  to  the  amount  of  work,  most 
of  the  time  tlie  slilp  is  in  port.” 
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The  carpenters’  foreman  testified  that  he  goes  over  every  vessel  of 
the  steamship  company  as  it  arrives,  and  reports  the  result  of  his  in- 
spection to  the  superintendent,  who  tells  him  to  go  ahead  with  the 
w'ork;  that  when  the  Mississippi  came  in,  the  superintendent  being 
absent,  the  assistant  gave  orders  to  go  ahead  and  see  to  the  repairing 
the  same  as  usual;  that  in  practice  the  witness  got  instructions  from 
the  captains  once  in  a while,  “in  the  nature  of  alterations,  or  any 
thing  that  way’’;  and  that  it  was  a part  of  his  general  duty  to  do  any 
repairing  that  he  sees  is  needed,  and  asked  for  by  the  captain  or  by 
the  dock  superintendent.  Kirkham  & Son  are  the  jobbing  carpen- 
ters cust(»marily  employed  by  this  steamship  line.  Their  experience 
has  been  such  that  their  ascertainment  of  the  necessary  amount  of 
repairs  is  relied  upon.  They  are  told  to  do  the  work,  and,  as  a rule, 
need  no  other  directions.  But  both  the  captains  and  the  superin- 
tendent have  the  riaht  to  direct  the  extent  and  the  manner  of  the 
alterations  and  repairs.  It  is  a right  not  often  exercised,  for  the  car- 
penters apparently  had  the  confidence  of  the  superintendent,  but  the 
right  existed.  But  it  may  be  said  that,  while  it  is  true  that  the  of- 
ficers of  the  defendant  had  some  general  power  to  direct  how  altera- 
tions and  repairs  should  be  made,  they  had  no  particular  power  “lo 
direct  and  control  the  manner  of  performing  the  very  work  in  which 
the  careh^ssness  occurred,”  and  that  the  existence  or  nonexistence  of 
such  kind  of  power  is  the  real  question  in  the  case,  which  is  true. 
Charlock  v.  Preel,  125  N.  Y.  357,  26  N.  E.  262;  Vogel  v.  Mayor,  02 
N.  Y.  18.  Tlie  subject-matter  to  which  the  course  of  business  related 
— that  of  a series  of  minor  jobbing  repairs — tells  with  a good  deal  of 
clearness  what  the  rights  of  the  respective  parties  w’ere.  The  con- 
tract of  the  superintendent  was  not  analogous  to  that  of  a household- 
er’s, occasional  contract  with  a tinman  to  tin  a roof,  or  with  a painter 
to  paint  a house.  It  w^as  analogous  to  that  of  the  owner  of  a house 
who  customarily  calls  in  the  jobbing  carpenter  whom  he  is  in  the 
habit  of  employing,  and  starts  him  in  the  work  of  “tinkering  around, 
one  thing  after  another,”  and  doing  the  various  jobs  of  repairs  which 
time  has  shown  to  be  necessary.  The  manner  in  w Inch  the  work  shall 
be  done,  and  the  dangers  to  be  avoided,  as  well  as  the  extent  to  wdiich 
the  work  shall  be  carried  on,  are  under  the  control  and  guidance  of 
the  owner.  In  this  case  separate  bills  were  made  out  for  the  sepa- 
rate kinds  of  work  upon  each  vessel,  and  for  the  materials  furnished 
for  each  job;  and,  while  the  mode  of  payment  is  not  essential,  it  was 
not  in  harmony  with  the  usual  incidents  of  the  contract  of  an  inde- 
pendent contractor.  Inasmuch  as,  in  our  opinion,  the  only  infer- 
ence that  can  fairly  be  drawn  from  the  testimony  is  that  the  steam- 
ship company  and  the  carpenters  w’cre  in  the  usual  relation  of  master 
and  servant,  the  judgment  of  the  circuit  court  is  affirmed. 

WALLACE,  Circuit  Judge  (dissenting).  I think  that  the  evidence 
upon  the  trial  presented  a question  of  fact  for  the  determination  of 
the  jury, — w'hether  Kirkham  & Son  were  contractors,  exercising  an 
independent  calling,  and  delegated  with  the  responsibility  of  deciding 
how’  the  carpenter  w'ork  which  they  were  to  do  for  the  defendant 
should  be  done,  subject  to  the  right  of  the  defendant  to  object  to  the 


uigitized  by  > 


392 


28  C.  C.  A.  REPORTS. 


quality  of  the  work,  or  whether  the  relation  between  their  subordi- 
nates and  the  defendant  was  that  of  master  and  servant  Unless  the 
defendant,  pursuant  to  the  understanding  or  course  of  business  be- 
tween it  and  Kirkham  & Son,  had  the  right  to  direct  and  control 
the  manner  of  performing  the  very  work  in  which  the  carelessness  oc- 
curred by  which  the  plaintiff  was  injured,  the  employes  of  Kirkham 
& Son  were  not  its  servants.  In  my  opinion,  the  trial  judge  ern*d  in 
taking  this  question  from  the  jury,  and  deciding  as  matter  of  law  that 
these  employes  were  the  servants  of  the  defendant.  I therefore  dis- 
sent from  the  opinion  of  the  court. 

NOTE. 

Negligence  of  Employes— Who  are  Independent  Contractors. 

1.  As  Determined  by  the  Nature  of  the  Business. 

[a]  (N.  Y.  Com.  PI.  181M)  A tup  owner  engajred  in  the  business  of  towing  is 
an  independent  contractor  as  to  vessels  towed  liy  him,  and  the  employer  of  one 
of  his  tugs  is  not  liable  for  negligence  of  the  master  and  crew  thereof. — McLough- 
lin  V.  Transportation  Co..  27  N.  Y.  Supp.  248.  7 Misc.  Kep.  119. 

rb]  (Pa.  Sup.  18SH)  One  who  contracts  with  a railroad  to  move  Its  cars  on  a 
part  of  Its  track  by  hoi*se  power  in  the  ordinary  buslne.ss  of  the  road,  himself 
employing  the  drivers  and  teams,  is  not  an  independent  contractor.— Railway  Co. 
V.  Hahn,  12  Atl.  479. 

2.  As  Determined  by  the  Method  of  Compensation. 

[a]  (II.  S.  C,  C.  A.  5th  Cir.  1S95»  One  engaged  by  a railroad  company  under  a 
verbal  contract  to  remove  dead  and  maimed  cattle  from  the  railroad  yard,  who 
la  paid  in  the  same  way  and  at  the  same  time  as  laborers  genenilly  in  the  servitv 
of  the  company,  and  may  be  discharged  in  the  same  way.  is  not  such  an  inde- 
pendent contractor  that  the  enmixany  is  exempt  from  liatxility  for  injuries  caused 
l)y  his  failure  to  remove  a crijxpled,  but  dangerous,  steer.— Railway  Cd.  v.  June- 
man.  18  C.  C.  A.  aiM.  71  Fed.  939. 

[b]  (Ark.  Sup.  1890)  A i>erson  employed  by  a railroad  company  to  clear  off 
and  burn  the  rubbish  from  its  right  of  way  at  so  much  per  mile,  who  hires, 
pays,  and  controls  his  own  help,  is  not  a servant  of  the  compiiny.  but  an  inde- 
pendent contractor.— Rail W4iy  Co.  v,  Yonley.  13  S.  W.  ;53.3. 

[c]  (Conn.  Sup.  1801)  Where  one  who  undertakes  to  build  a retaining  wall  for 
a city  Is  to  use  his  own  implements,  and  employ,  discharge,  and  have  full  control 
of  the  workmen,  they  are  bis  servants,  and  not  the  city’s,  notwithstanding  that 
his  remuneration  is  to  be  measured  l>y  the  days’  and  lioiirs’  work  of  himself 
and  his  men;  and  he  is  liable  for  injury  cinised  to  a stranger  by  their  negligence. 
—Geer  v.  Darrow,  2:4  Atl.  1087,  01  Conn.  230. 

[d]  (Mass.  Sup.  1SI>.3)  The  mere  fact  that  one  doing  work  on  a building  Is  to 
he  paid  a round  sum  therefor  does  not  make  lilni  a servant  of  the  owner,  instead 
of  an  independent  contractor:  hut  lie  is  an  independent  contractor  If  he  is  in  the 
exercise  of  a distinct  and  independent  employment,  using  his  own  means  and 
methods  for  accomplishing  the  work,  and  Is  not  under  the  Immediate  super- 
vision and  control  of  the  owner.— Morgan  v.  Smith.  35  N.  E.  101.  159  Mass.  570: 
Same  v.  Sears.  Id. 

[e]  (Minn.  Sup.  1893)  An  employe  of  a fuel  comi>any,  engaged  In  ddiverlfig 
coal  for  the  coinpan.v  at  a stipulated  price  i>er  load,  is  a servant  of  the  company, 
and  not  an  independent  contractor.— Waters  v.  Fuel  Co.,  55  N.  W.  52,  52  Minn. 
474. 

ff]  (Minn.  Sup.  1897)  The  manager  of  defendant’.s  farm  directed  an  employt^, 
who  u.sed  his  own  team  and  plow,  and  was  irald  by  the  acre,  to  leave  certain 
work  and  go  to  another  part  of  the  farm,  and  there  plow  a Are  break  preparatory 
to  burning  the  stubble,  field  that,  on  the  evidence,  it  was  a question  for  the 
Jury  whether  the  action  of  the  employ^  in  burning  the  stubble  was  that  of  a 
servant  of  defendant  or  an  hulepeudcut  contractor.— Whitson  v.  Ames,  70  N.  W. 
793. 
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8.  As  Determined  by  the  Terms  of  Empi.ovment. 

fa]  (Ala.  Sup,  18S)7)  lender  one’s  contract  with  mine  owners,  by  which  his 
sons  are  to  cut  coal  for  a certain  amount  per  ton  for  all  they  can  dig.  and  he  is 
to  furnish  the  tools,  powder,  and  “stufT’  for  the  work,  and  the  ‘‘bank  boss” 
Is  to  have  control  of  the  work,  the*8ons  are  employ(^s  of  the  mine  owners,  and 
not  Independent  contractors,— Drennen  v.  Smith,  ‘22  South.  442. 

fb]  (111.  App.  1889)  Where  a plumber  Is  employed  to  repair  the  plumbing  In 
a house,  and  no  special  terms  are  agreed  on,  and  the  plmnber  is  not  given  pos- 
session of  the  house  or  the  plumbing,  he  Is  not  an  independent  contractor,  but  a 
servant  of  the  employer,  who  is  liable  for  the  negligence  of  the  plumber.— 
Bemauer  v.  Steel  Co.,  33  111.  App.  491. 

[c]  (Ind.  Sup.  1892)  In  an  action  for  Injuries  caused  by  the  alleged  negligence 
of  defendant,  the  owner  of  a rolling  mill.  It  appeared  that  it  contracted  with  a 
third  person  to  heat  scrap  iron,  and  that  the  heater  himself  hired  and  paid  for 
the  necessary  assistance  in  his  work.  Plaintiff  was  hired  by  the  heater,  and  was 
Injured  while  In  discliarge  of  his  duty.  ITie  superintendent  of  the  rolling  mill 
had  the  power  to  discliarge  the  heater,  but  had  nothing  to  do  with  hiring  the 
helpers,  keeping  their  time,  or  paying  tliem.  though  ho  could  discharge  a heater 
If  the  latter  should  refuse,  when  requested  by  the  superintendent,  to  discharge 
any  of  his  helpers.  Udd,  that  the  heater,  and  not  defendant,  was  plaintiff’s 
employer.— Rolling-Mill  v.  Cooper,  30  N.  E.  294.  131  Ind.  3<*3. 

[d]  (Iowa  Sup.  1894)  One  acting  for  an  Investment  company  in  the  construc- 

tion of  a building,  under  a written  agreement  requiring  him  to  make  all  con- 
tracts for  material  and  labor  in  his  own  name,  and  to  l>e  the  party  responsible 
thereon,  receiving  partial  payment  In  stock  of  the  company,  but  reciting  that 
the  company  desires  to  employ  him  ‘‘in  the  constnictlon”  of  the  building,  and 
providing  for  the  letting  of  contracts  by  him  for  work  and  material  ‘‘subject  to 
the  approval  of  the  company.”  requiring  him  to  devote  his  whole  time  to 
supervision  over  such  lal>or  and  materials,  and  to  furnish  the  company  with  a 
statement  of  the  cost  of  work  and  material,  and  providing  that  he  shall  receive 
10  per  cent,  of  the  cost  of  certain  labor  and  material  “in  full  for  his  services  in 
looking  after  the  execution  of  said  contracts,  • • • and  superintending 

and  supervising  the  entire  construction  of  the  building.”  will  be  regarded  as  a 
servant  of  the  company,  and  not  an  Independent  contractor.— Hughimnks  v.  In- 
vestment Co..  60  N.  W.  <U().  92  Iowa,  2G7;  Fay  v.  Same,  Id. 

[e]  (Mich.  Sup,  1892)  Where  defendant  employcii  a person  to  fill  its  ice  house 
with  ice.  and  furnished  him  with  an  apparatus  i)y  which  the  ice  was  hoisted, 
defendant  is  not  liable  to  an  employe*  of  such  person  for  injuries  resulting  from 
the  inexperience  of  such  employf*’s  fellow  servants  in  working  such  apparatus. 
— Piette  V.  Brewing  Co..  52  N.  W.  152,  91  Mich.  605. 

ff)  (N.  T.  Sup.  1891)  In  an  action  for  injuries  caused  by  slipping  on  an  Icy 
pavement  In  front  of  defendant’s  premise's,  it  apiieared  that  defendant,  discov- 
ering water  In  his  cellar,  employeil  a firm  of  plumiiers  to  remedy  the  defect. 
They  told  defendant  that  they  could  do  nothing  that  day  except  to  have  a man 
ball  out  the  water,  and  defendant  told  them  to  get  a man  to  do  it.  The  plumb- 
ers then  employed  men  to  pump  out  the  water,  and  proceeded  to  rejiair  the 
sewer.  While  the  water  was  being  pumped  out,  some  of  It  fell  on  the  pave- 
ment and  froze,  causing  the  injuries  complained  of.  The  plumbers  rendered  an 
entire  bill.  Including  the  pumping,  to  defendant,  who  paid  it.  Held,  that  the 
men  who  pumped  the  water  were  the  servants,  not  of  defendant,  but  of  the 
plumbers,  who  were  independent  contractors.— Larow  v.  Clute,  14  N.  Y.  Supp. 
61G,  60  Hun,  580. 

[g]  (I'^a.  Sup.  1896)  A person  employed  to  construct  a building,  with  materials 
to  be  furnished  by  the  owner,  and  according  to  certain  plans,  who  was  to  r(*(*clvc 
In  payment  a per  diem  for  himself  and  the  other  men  engaged  on  the  work, 
who  were  to  be  hired  and  paid  by  him,  is  an  independent  contractor,  and  occu- 
pies the  relation  of  master  to  such  employes,  for  whose  negligence  the  owner 
is  not  liable;  the  work  contracted  for  being  lawful.— Emmerson  v.  Fay,  20  S. 
E.  386. 

4.  Control  of  the  Manner  of  Doing  Work. 

[a]  (-‘Ua.  Sup.  1SS9)  A railroad  company  is  not  liable  to  a person  Injured 
through  the  negligence  of  a contractor  or  his  servants  engaged  in  constructing 
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Its  road,  where  it  appears  that  the  contractor  had  the  peiieral  control  and  direc- 
tion of  the  manner  of  doing  the  work.— Railroad  Co.  v.  Chasteen,  7 South.  94, 
88  Ala.  591. 

[b]  (Ala.  Sup.  1892)  An  ore  digger,  who  furnishes  his  own  tools  and  appliances, 
who  employs  and  pays  his  own  assistants,  and  who  is  paid  by  the  mine  owners 
a specified  sum  per  car  for  ore  mined  by  him,  is  not  a servant  of  the  mine 
owners,  but  an  independent  contractor,  as  the  moans  and  details  of  the  execu- 
tion of  his  work  are  subject  to  his  own  exclusive  control  and  management;  and 
hence  the  wrongful  employment  of  an  infant  by  the  ore  digger  does  not  render 
the  mine  owners  liable  to  the  infant’s  parents  for  his  death.— Harris  v.  Mc- 
Namara. 12  South.  103,  97  Ala.  181. 

[cj  (Fla.  Sup,  1894)  Laborers  grading  a roadl>ed.  subject  to  the  direction  of 
the  chief  engineer  of  a railroad  company,  are  not  independent  contractors,  but 
are  servants,  for  whose  negligence  in  setting  fire  along  the  right  of  w’ay  the 
company  is  liable.- Railroad  Co.  v.  Slialley,  14  South.  890.  33  Fla.  397. 

[d]  (Oa.  Sup.  1890)  The  owner  of  a cargo  of  coal  hired  plaintiff  to  assist  in 
unloading  it,  and  also  hired  of  defendants  a pair  of  mules  and  a driver  to  be 
used  in  raising  the  coal  from  the  hold  of  the  vessel.  Said  owner  was  to  have 
full  control  of  the  mules  and  the  driver,  and  might  put  the  driver  at  any  other 
work.  And,  although  he  paid  defendants  for  the  hire  of  the  mules  and  driver, 
he  had  the  right  under  his  contract  of  hiring  to  discharge  tlie  driver,  and  appoint 
a substitute.  Held,  in  an  action  for  personal  injuries  occasioned  by  the  driver’s 
careless  management  of  the  mules,  that  in  said  work  the  driver  was  not  the 
servant  of  defendants,  but  of  the  coal  owner. — ^Brown  v.  Smith,  12  S.  E,  411, 
86  Ga.  274. 

[e]  (Ga.  Sup.  1893)  Where  a railroad  company  employs  another  corporation 
to  lay  a track  for  it  under  a contract  by  which,  if  strictly  carried  out,  the  other 
corporation  would  be  an  independent  contractor,  but  afterwards  the  parties 
abandon  the  contract,  and  the  railroad  company,  by  its  officers  and  servants 
takes  charge  of  and  supervises  the  work,  gives  directions  as  to  how  the  road- 
bed shall  be  constructed,  and  assumes  general  management  and  control  of 
the  enterprise,  the  railroad  company  cannot  relieve  itself  from  liability  for  inju- 
ries caused  by  negligent  or  improper  construction,  but  will  be  primarily  respon- 
sible.—Railroad  Co.  V.  Phillips,  17  S.  E.  82,  90  Ga.  829. 

[f]  (111.  Sup.  1896)  An  owner,  who  lets  the  work  of  altering  a building  to  a 
competent  mechanic,  and  surrenders  entire  control  of  the  premises  and  super- 
vision of  the  work  to  him.  Is  not  liable  for  an  injury  done  by  the  contractor  to 
a tenant  who.  for  a valuable  consideration,  agreed  to  the  making  of  the  repairs. 
60  111,  App.  587,  reversed.— Jefferson  v.  Jameson  & Morse  Co.,  46  N.  E.  272. 
166  111.  138. 

[g]  (111.  Sup.  1897)  Where  a construction  company  lays  mains  under  contract 
with  a gas  company,  the  latter  cannot  avoid  liability  for  injury  to  a workman 
caused  by  the  escape  of  gas  which  was  negligently  turned  into  the  pipes  before 
they  were  completely  Joined,  it  appearing  that  the  officers  of  one  corporation 
were  also  officers  of  the  other,  that  the  employes  passed  alternately  from  the 
service  of  one  to  the  service  of  the  other,  and  that  the  officer  who  ordered  the 
gas  to  be  turned  into  the  piiK'S  could  not  s.ay  whether  he  gave  such  order  as 
president  of  the  gas  company  or  as  supenising  engineer  of  the  construction 
company.  .Judgment,  64  111.  App.  270  (1806),  atiirmed. — Gas  Co.  v.  Myers,  48 
N.  E.  66.  168  lU.  130. 

[h]  (111.  Sup.  1897)  A construction  company  was  laying  mains  under  a con- 
tract with  a gas  company.  After  the  Joints  of  two  pipes  had  been  cemenUxi. 
gas  w'as  turned  into  the  mains  to  test  the  completeness  of  the  Juncture,  and, 
escaping,  came  in  contact  with  fire  near  tlie  trench,  and  injured  a workman. 
Held,  that  the  fact  that  the  construction  company  l^d  not  completed  its  con- 
tract, and  turned  over  the  pipes  and  mains  to  the  gas  company,  would  not 
relieve  the  latter  from  liability,  if  it  had  control  of  the  gas  itself.-^as  Co.  v. 
Myers,  48  N.  E.  66,  108  111.  1,39. 

[i]  (Dl.  Sup.  1897)  Defendant  contracted  with  the  owner  of  several  teams  and 
wagons  to  do  Its  hauling  at  a specified  sum  per  week.  Defendant’s  name  was 
lettered  upon  the  wagons,  but  their  owner  was  to  employ  and  pay  his  own  team- 
sters, and  defendant  e.xerclsed  no  control  over  them.  Held,  that  defendant  was 
not  liable  to  a person  injured  through  the  negligence  of  the  driver  of  one  of  such 
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wagons.  Judgiiiont.  C8  Til.  App.  600,  affirmed.— Foster  v.  Wadsworth-How- 
land  Co.,  48  N.  E.  1««.  lOS  111.  514. 

fj]  (III.  App.  181X1)  In  an  action  for  personal  injuries,  it  appeared  that  defend- 
ant hired  S.  to  haul  its  goods;  that  S.  drove  one  of  his  teams,  and  employed 
G.  to  drive  the  other;  that  defendant  directe<l  what  was  to  l>e  hauled,  but 
gave  no  Instructions  ns  to  the  route  or  rate  of  speed;  and  that,  while  driving 
his  team  carrying*  defendant’s  goods.  G.  ran  over  plaintiff’s  intestate.  Held, 
that  defendant  was  not  liable.— Wadsworth-llowland  Co.  v.  Foster,  50  111.  App. 
513. 

fk]  (Ind.  App.  1806)  One  constructing  a building  by  employing  a contractor 
with  his  employes  to  do  the  carpenter  work,  paying  the  wages  of  such  employes 
to  the  contractor,  but  keeping,  himself,  the  control  and  management  of  it, 
l>ecomes  a master  of  such  employes.— Dehority  v.  Whitcomb,  41  N.  E.  1059,  13 
Ind.  App.  5.58. 

[l]  (Iowa  Sup.  1894)  Where  one  engaged  in  the  erection  of  a building  Is  to 
furnish  lal)or  and  material  at  prices  to  be.  fixed  by  him.  and  to  use  such  ma- 
chinery and  appliances  as  are  deemed  by  him  necessary,  the  owner  reserving 
no  right  to  control  the  manner  of  the  performance  of  the  contract,  he  Is  not 
an  agent  or  sei^'ant  of  the  owner  of  the  building. — Hughbanks  v.  Investment 
Co.,  CO  N.  W.  C40,  02  Iowa,  2C7;  Fay  v.  Same,  Id. 

[m]  (La.  Sup.  1^7)  Under  a written  contract  to  demolish  a building,  coubilnlng 
a clause  that  the  “work  of  demolition  is  to  be  carried  out  according  to  the  direc- 
tions of  the  supervising  architect,  whose  decisions  on  all  points  I agi*ee  to  accept 
as  final,”  such  control  over  the  work  was  reserved  as  prevented  the  contractor 
from  being  Independent,  and  created  the  relation  of  master  and  servant.— Faren 
V.  Sellers,  3 South.  363,  39  T^a.  Ann.  1011. 

[n]  (I.ia.  Sup.  1897)  A person  employed  by  a coal  company  to  unload  Its  coal 
from  cars  at  a stipulated  price  per  car,  and  under  the  direction  of  the  company. 

Is  not  an  Independent  contractor,  but  a ser\-aut  of  the  company.— Holmes  v.  Rail- 
road Co.,  22  South.  403,  49  La.  Ann.  1465. 

[o]  (Mass.  Sup.  1893)  The  mere  fact  that  the  architect  of  the  owner  directs 
certain  things  to  be  done  by  the  contractor,  over  whom  he  exercises  no  control 
as  to  the  manner  of  doing  the  work  or  his  choice  of  workmen,  does  not  make 
the  contractor  a servant  of  the  owner.— Morgan  v.  Smith,  35  N.  B.  101,  169 
Mass.  570;  Same  v.  Sears,  Id. 

[p]  (Mass.  Sup.  1895)  A manufacturing  company  employed  a carpenter  under 
a continuing  contract  to  make  all  repairs  and  alterations  to  its  works,  he  to  fur- 
nish tools,  and  the  company  the  materials,  at  $2.50  per  day  for  his  own  services 
and  25  cents  profit  on  each  man  employed  by  him.  The  carpenter  hired,  paid, 
superintended,  and  discharged  the  men  employed  by  him,  but  the  company 
directed  how  the  work  was  to  be  done.  Held,  that  a man  hired  by  th^  car- 
penter was  an  employfi  of  the  carpenter,  and  not  of  the  company,  within  St. 
1887,  c.  270,  regulating  the  liability  of  masters  to  servants.— Dane  v.  Chemical 
Co.,  41  N.  E.  678,  164  Mass.  453. 

[q]  (Mich.  Sup.  1893)  A person  who  contracts  to  grade  a street,  agreeing  to 
place  barriers  around  all  excavations,  and  to  indemnify  the  city  for  any  damages 
from  negligence  on  his  part  in  doing  the  work.  Is  not  liable  for  Injury  to  a 
hack  caused  by  a defective  filling  of  an  excavation  in  a street,  where  he  placed 
barriers  around  such  excavation,  and  the  barriers  were  removed  and  the  filling 
done  by  the  contractor’s  men,  under  the  direction  and  command  of  the  board 
of  public  improvements  of  the  city.— Kulwickl  v.  Munro,  54  N.  W.  703,  95 
Mich.  28. 

[r]  (Minn.  Sup.  1896)  There  being  evidence  that  one  performing  work  for  ' 
another  represented  the  will  of  that  other,  not  only  as  to  the  result  of  the  em- 
ployment, but  also  as  to  the  means  by  which  that  result  was  to  be  accom- 
plished, the  question  whether  he  was  an  Independent'  contractor,  or  an  agent  for 
whose  acts  the  employer  was  responsible,  should  have  been  submitted  to  the 
jury. — Barg  v.  Bousfleld,  68  N.  W.  45,  65  Minn.  3.55. 

[s]  (Minn.  Sup.  1896)  Defendant’s  roof  leaked  because  of  the  melting  of  ice 
thereon,  and  defendant  asked  a ’contractor  and  builder  to  reiiair  the  siune,  tell- 
ing him  to  “fix  it  up,  and  bring  me  the  bill.”  and  not  to  “botlier  me  about  it.” 
and  the  contractor  agreed  to  do  so.  In  removing  the  Ice,  which  it  was  under- 
stood would  have  to  be  removed,  an  employfe  of  the  contractor  threw  part  of 
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It  to  the  ground,  injuring  a traveler,  firjtl,  that  whether  the  contractor  was 
an  independent  contractor,  relieving  defendant  from  liability  for  the  injnrli*», 
was  a question  for  the  jury.— Rait  v.  Can>et  Co.,  <58  N.  W.  729,  66  Minn.  7<I. 

[t]  (Mo.  Sup.  1891)  In  an  action  for  i>ersoual  injuries  it  app<»ared  tlnit  defend- 
ants contracted  with  one  R.  to  place  an  elevator  in  their  building;  that  defend- 
ants reserved  no  right  to  direct  the  wiirk;  that  R.  einployetl  workmen  to  put 
In  the  elevator;  and  that  through  their  negligence  a plank  fell  from  a fourth- 
story  window,  and  injured  plaintlfTa  wife,  who  was  in  the  adjoining  yard. 
Tliere  was  evidence  that  on  the  day  of  the  accident  defendants*  engineer  got 
up  steam  for  the  workmen  to  use  in  moving  the  elevator,  and  that  after  the 
accident,  and  while  a number  of  people,  including  the  workmen,  were  in  the 
yard,  one  of  the  defendants  remarked,  “Go  back  to  your  work;  you  can  do 
no  good  here,” — altliough  there  was  also  evidence  that  this  remark  was  matle 
by  another  bystander.  Ildd,  rliat  the  workmen  were  the  servants  of  R.,  who 
W’as  an  independent  contractor.— Long  v.  Moon.  17  S.  W.  810,  107  Mo.  3R4. 

[ill  <Mo.  Sup.  1896)  Where  one  agrees  with  the  owner  of  property  to  fimiish 
designated  stone  and  construct  a sidewalk  In  front  of  siicli  proiierty  for  a stipu- 
lated price,  and  the  o\vner  retains  no  power  to  dlrec't  the  manner  of  iloing  the 
work  or  right  to  control  such  pei'son  in  the  perforinan(*e  of  the  contract,  tlie 
latter  is  an  Indepenilent  contractor  for  whose  negligent  ol*stnictlon  of  the  street 
such  owner  Is  not  liable,— C'lty  of  Independence  v.  Slack,  34  S.  W.  lOiH.  134 
Mo.  08. 

[v]  (Mo,  Sup.  1897)  Where  a landlord  employeil  a builder,  who  was  not  sub- 
ject to  his  orders,  except  as  to  the  result  to  he  obtained,  to  build  a privy  on 
premises  occupied  by  plaintiffs,  he  was  not  liable  for  the  negligence*  of  the 
builder  in  leaving  an  excavation  filled  with  water,  which  caused  the  death  of 
pLilntlff’s  chlld.-Wlese  v.  Remme,  41  S.  W.  797. 

[w]  (Mont,  Sup.  ISJCi)  A person  employed  by  the  agent  of  the  owner  of  a 
street  railway,  at  a stipulated  sum  |>er  month,  to  run  a car  and  furnish  a driver, 
the  car  and  the  road  being  controlled  and  tlie  work  directed  by  the  agent,  is 
not  an  independent  contractor;  and  the  owner  is  liable  for  the  negligent  of 
such  employe's  servants.— Jensen  v.  Barbour,  39  Pac,  906,  15  Mont.  5S2. 

[xl  (N.  C.  8up.  1894)  Where  one  was  engagt*d  In  the  construction  of  a rail- 
road for  a lumber  company  under  contract,  and  it  does  not  appear  Itow  he  was 
paid,  or  whether  It  devolved  on  him  exclusively  to  furnish  material  for  tlie 
work,  and  pay  the  hands  In  its  accomplishment,  or  wliether  the  <ompany  exer- 
cised control  over  it.  the  fact  that  it  supervised  the  cutting  of  timber  by  him 
on  the  land  through  which  the  road  was  to  pass  rendei*s  him  its  servant  in 
law.— Waters  v.  Lumlier  Co..  20  S.  E.  718,  ll."»  .\.  C.  i’AS. 

[y]  (Tex.  Sup.  1897)  Whether  a person  who  contracted  with  an  oil  company 
to  liale  the  hulls  of  cotton  seed  with  a machine  l>elonging  to  the  company,  he 
to  hire  and  pay  his  own  men.  was  an  iude|)ciident  contractor,  so  as  to  n*liove 
the  company  from  lialdlity  for  injury  to  the  men  imder  him,  was  proiK*rIy  sub- 
mitted to  the  Jury,  he  lilm.self  having  testified  that  he  was  a foreman,  and  there 
l>eing  evidence  that  the  company's  superintendent  din*cted  him  In  hi.s  work, 
fixed  the  hours  of  employment  of  his  iiands,  and  fn'iiuently  reipiired  them,  over 
his  objection,  to  do  other  work,— Wallace  v.  Oil  Co..  40  S.  W.  .’199. 

[.vyl  (Va.  Sup.  lSi)l)  An  employ^i  of  an  exi>erlenced  bridge  builder,  to  whom 
a railroad  company  had  given  a contract  to  replace  an  oUl  bridge  with  a new 
one,  the  work  to  be  performed  so  as  not  to  interfere  with  the  running  of  trains, 
was  killed  by  the  falling  of  the  bridge  while  a train  was  iiassing  over  it  at 
a speed  of  only  tliree  mill's  an  hour.  Plans  and  everything  but  certain  mate- 
rial were  furnished  by  the  contractor,  and  lie  was  to  receive  a gross  sum.  The 
engint*er  of  tlie  road  was  to  have  the  right  to  criticise  the  metliod  of  erection 
and  workmanship,  but  not  to  direct  Uie  methods  of  the  contractor  In  the  erec- 
tion, By  the  contract  no  trains  were  to  pa.ss  over  the  bridge  during  the  progi\*ss 
of  the  renovation  until  the  signal  shoulil  lie  given  by  the  contractor’s  foreman. 
This  liad  been  given  by  him  on  the  occasion  of  the  accident,  which  was  cause  1 
by  the  fact  that  certain  braces  had  not  lieen  put  In  ixisitlon  where  the  old 
work  had  been  cut  away.  //»/«/.  that  the  railroad  company  was  not  liable,  the 
accident  having  been  oi*casionc<l  by  tlie  negligence  of  the  contractor’s  sei*vaiit. 
The  fact  that  tlie  railroad  comimny  reserveil  the  right  to  run  its  trains  over  the 
bridge  during  the  time  of  its  renovation  does  not  dt'stroy  the  independency  of 
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the  eontraetor’s  employment.— Bibb’s  Adm’r  v.  Norfolk  & W.  R.  Co.,  14  S.  E. 
1(«,  87  Va.  711. 

|zl  (WIs.  Sup.  1805)  Where,  in  an  action  for  damages  mused  by  the  negli- 
geut  opening  of  a dam  for  the  pun>ose  of  driving  logs,  there  is  evidence  tluit 
The  person  La  charge  of  the  drive  was  acting  as  defendants’  agent,  and  also  evi- 
dence that  he  had  full  control  of  the  drive  and  dam.  and  that  he  employed 
the  men  and  obtained  the  supplies,  defendants  merely  pitying  him  for  driving 
their  logs,  It  Is  for  tlie  Jury  to  determine  whether  suclt  i>ersou  was  an  Inde- 
pendent contractor  or  not.— Carlson  v.  Stocking.  G.’i  N.  W.  IxS.  91  Wis.  432. 

[zz]  (Can.  1892)  PlalntifT.  while  walking  on  a sidewalk  by  the  side  of  a toll- 
gate,  tripped  on  a cliain  which  fastened  tlie  gate  and  was  stretched  across  the 
walk  to  the  toll  house.  The  gate  keeper  collected  the  tolls  under  an  agreement 
by  which  he  j>aid  a lixtHl  sum  for  the  privilege  of  so  doing,  and  did  not  account 
for  the  receipts,  but  in  stretching  the  chain  across  the  walk  he  followed  the  prac- 
tice which  irnil  existed  for  s<niie  years,  and  ho  was  t(dd  by  the  company  to 
fasten  the  giite  as  lie  did.  HrUI.  that  the  road  company  was  liable  for  plaintiff's 
injury.— Hoad  Co.  v.  (Campbell.  20  Can.  Sup.  Ct.  R.  605. 

5.  Inspection  and  Approval  of  Work. 

[a]  (U.  S.  1893)  Defendant.s  contracted  to  furnish  all  materials  for  the  con- 
struction of  the  piers  for  a railroad  liridge  across  a certain  river,  the  materials 
to  be  subject  to  the  inspection  and  approval  of  tlie  engineer  of  the  railrojid  com- 
pany, and  to  construct  the  piers  according  to  certain  plans  and  sp .deifications 
under  the  continuing  Insiiection  and  subject  to  the  approval  of  the  engineer. 
Held,  that  defendants  were  Independent  contractors,  and  as  such  they  and  not 
the  railroad  company  were  liable  for  injuries  to  third  persons,  resulting  from 
their  negligence  in  the  performance  of  the  work.— Casement  v.  Brown,  13  Sup. 
Ct.  672,  148  U.  S.  615. 

[b]  (Ala.  Sup.  1893)  Where  a railroad  company  yields  possession  of  Its  prem- 
ises to  a company  which  contracts  to  build  a railroad  thereon,  and  the  latter 
company  lets  the  contract  to  a thinl  party,  the  first  company  is  not  liable  for 
trespasses  committed  by  the  last  contractor  on  adjacent  lands,  and  It  is  immate- 
rial that  the  work  is  to  be  done  subject  to  the  approval  of  the  tirst  company’s 
engineer.— Railway  Co.  v.  Martin.  14  .^outh.  401,  100  Ala.  511. 

[c]  (Cal.  Sup.  lSt)6)  In  an  action  for  personal  injuries  it  api>eared  that  defend- 

ant entered  into  a contract  with  agents  of  the  United  States  to  construct  a 
harbor  jetty;  that  plaintiff  was  injured  by  the  breaking  of  a cap  on  a bent, 
w’hlch  had  been  negligently  constinicted.  The  contract  provided  that:  “The. 

work  is  to  be  executed  under  the  supervision  of  the  enginetT  officer  in  charge, 
or  his  agent.  • * ♦ No  inateritiJ  of  any  description  will  lie  placed  in  tlie 
works  witliout  his  knowiedge  and  instructions  at  the  time.  • * • Tlie  con- 
tractor must  keep  upon  the  works  at  all  times  responsible  agent.s,  who  .‘»lmll 
have  full  authority  to  carry  out  the  instnictlous  of  the  agent  of  the  United 
States;  ♦ • • and  all  material,  suiiervision.  and  labor  furnished  by  the 

contractor  will  be  subject  to  the  approval  of  the  engineer  officer  in  charge.” 
Held,  tliat  defendant  was  not  the  agent  of  the  United  States  in  the  performance 
of  the  contract,  but,  under  its  provisions,  was  an  Independent  contractor  and 
employer.— Callan  v.  Bull.  45  Uac.  1017,  113  Cal.  593. 

fd]  (Conn.  Sup.  189Q)  A contnict  let  by  a liorough  for  building  sewers  allowed 
the  burge.Hses  to  Inspect  the  materials  and  work,  to  see  that  tliese  fulfilled  the 
specifications.  The  specifications  provided  tliat  the  work  should  be  packed  In 
by  persons  approved  by  tlie  borough  engineer,  and  no  timnellng  should  l>e  al- 
lowed, except  on  his  permission:  that  if.  in  excavation,  any  obstruction  were 
met.  whicli  said  engineer  tliouglit  should  lie  avoided,  the  work  should  lie  meas- 
ured, and  the  excavation  filled  In;  tliat  the  work  should  lie  prosecntiHl  at  as 
many  points  as  said  engineer  should,  from  time  to  time,  determine;  that  plank 
foundations  should  be  laid  when  the  engineer  thought  them  needed:  that  all 
work  .should  be  done  according  to  the  plan  and  directions  of  the  engineer;  that 
certain  rock  sliould  lie  excavateii  witii  as  little  lilasting  as  possible,  under  Imme- 
dhite  supervision  of  the  engineer;  that  laliorers  and  tools  objected  to  by  the 
engineer  should  be  removed;  and  tliat  tlie  contractor  should  lie  resiionsible  for 
all  damages  to  neighltorlng  property,  and  at  liis  own  expense  shore  up,  protect, 
and  restore  all  improveuunits  disturbed  or  injured.  Held  that,  as  against  a 
gas  company  whose  pipes  were  injured  in  the  course  of  the  work,  the  con- 
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tractor  was  independent,  and  not  the  borough’s  servant.— Norwalk  Gasl’ght  Co. 
V.  Borough  of  Norwalk,  28  Atl.  S2,  63  Conn. 

[e]  (N.  Y.  App.  1891)  Defendant  had  a contract  to  constnict  a sewer  In  the 
streets  of  a city,  in  which  the  city  reserved  the  right  to  “vary,  extend,  or 
diminish  the  quantity  of  work  during  its  progess.”  Before  the  work  was  com- 
pleted, he  was  directed  to  make  i?ert,iin  changes  in  the  grade  of  the  sidewalk, 
which  his  workmen  did  in  such  fashion  as  to  leave  a hole  near  the  curb,  into 
which  plaintiff  fell,  and  was  Injured.  HrM,  that  defenciant  was  an  independent 
contractor  ns  to  this  work,  and  Is  liable  for  the  negligence  of  his  w’orkmen 
therein.— Charlock  v.  Freel,  26  N.  E.  262.  125  N.  Y.  *i57. 

[f]  (Pa.  Sup.  1892)  In  an  action  for  persomd  injury,  it  appeared  that  plaintiff 
was  hurt  while  w'orking  upon  an  air  sltaft  intended  to  be  connected  with  the 
defendant’s  mine.  At  the  time  of  the  accident  tlie  shaft  was  not  yet  con- 
nected with  the  mine.  Plaintiff  was  in  the  service  of  a third  party,  who  had 
contracted  to  construct  the  air  shaft  for  the  defendants.  The  defendants  had 
nothing  to  do  with  the  construction  of  the  air  shaft,  except  that  they  had  the 
right  to  supervise  the  work  so  far  as  to  see  that  the  contract  was  complied 
with.  HfJd.  that  plaintiff  could  not  recover.— Welsh  v.  Parrish,  24  Atl.  86. 
148  Pa.  St.  599. 

[g]  (Tex.  Civ.  App.  1805)  The  fact  that  defendant’s  engineer  had  no  authority 
over  the  contractors  for  the  constnictlon  of  defendant’s  road,  except  to  see  that 
the  road  was  constructed  according  to  contract,  did  not  establish  tliat  the  con- 
tractors were  independent  of  the  company,  so  as  to  relieve  the  latter  from  lia- 
bility for  the  negligent  construction  of  a crossing.  31  S.  W.  66,  affirmed. — Rail- 
w'ay  Co.  V.  Warner.  32  S.  W.  868,  88  Tex.  642. 

fh]  (Va.  Sup.  1891)  Where  a railroad  bridge  contractor  is  otherwise  Independ- 
ent. the  mere  fact  that  the  right  of  inspection  is  reserved  to  the  railroad  com- 
pany does  not  render  him  its  mere  employ^.- Bibb’s  Adm’r  v.  Norfolk  & W. 
R.  Co.,  14  S.  E.  163.  87  Va.  711. 

fi]  (WIs.  Sup.  1895)  Contractors  who  have  agreed  to  erect  a building  of  cer- 
tain materials  and  according  to  fixed  plans,  and  who  are  empowered  to  per- 
form the  w’ork  thereunder  in  their  own  manner  and  with  their  own  machinery, 
subject  only  to  Inspection  by  the  architect,  are  Independent  contractors. — Smith 
V.  Traders’  Exchange.  64  N.  W.  1641,  91  Wis.  360. 

6.  Inspection  with  Right  to  Dtscharoe  Employes. 

fa]  (.\la.  Sup.  1892)  The  fact  that,  in  practice,  ore  diggers  would  discharge 
their  hands,  on  request  of  the  mine  owners,  for  refusal  to  observe  the  rules  of 
the  mines,  and  that  the  mine  owners  objected  to  the  hiring  of  a certain  class 
of  assistants  by  the  ore  diggers,  does  not  show  such  reservation  of  control  as 
creates  the  relation  of  master  and  servant  between  them,  and  as  will  consti- 
tute the  assistants  employed  by  the  ore  diggers  serv.ants  of  the  mine  owrners.— 
Harris  v.  Mi'Nnmani.  12  South.  103.  97  Ala.  181. 

fl>l  (Mo.  Sup.  1892)  A company  w'hich  (*ontracts  for  an  excavation  for  the 
foundation  of  a building,  to  be  made  as  the  company’s  engineer  should  direct, 
any  one  refusing  to  obey  his  orders  to  be  discharged  by  the  contractor,  Is  lljible 
for  damages  to  adjoining  property,  re.sulting  from  the  negligent  manner  in 
which  the  excavation  is  made.— Larson  v.  Railway  Co.,  19  S.  W.  416,  110  Mo. 
234. 

fc]  (Wash.  Sup.  1897)  Where  a city  charter  confers  on  the  board  of  public 
works  the  control  of  the  streets,  and  provides  that  improvements  made  thereon 
sh.all  be  made  under  the  management  of  the  Iward,  a contractor  paving  a street 
under  a contract  providing  that  the  city  engineer  shall  have  superintendence  of 
the  Improvement,  and  that  any  person  employed  on  the  work  disobejing  the 
city  engineer  shall  be  dischargtHl,  Is  a servant  of  the  city,  and  not  an  Inde- 
pendent contractor,  and  the  city  Is  liable  for  injuries  caused  by  his  negligence. 
—Cooper  V.  City  of  Seattle,  47  Pac.  887,  16  W.ash.  462. 

7.  Subcontractors. 

[a]  (Ky.  1897)  Where  persons  who  took  the  contract  for  tearing  down  a 
brick  building,  and  instructing  a new  one.  let  the  brickw'ork.  including  the 
tearing  dowm  of  the  old  walls,  to  a sulicontractor,  the  former  were  liable  to  a 
stranger  for  injuries  caused  by  a hole  in  the  sidewalk  in  front  of  such  building. 
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made  and  left  at  night  unguarded  and  imllghted  by  the  subcontractor.— Bau- 
meister  v.  Markham,  31)  S.  W.  S44. 

[b]  (Tenn.  Sup.  181K))  A construction  company  engaged  In  building  a railroad 
made  a subcontract  for  the  construction  of  the  road  from  a given  point  as  far 
as  the  company’s  cliief  engineer  might  determine,  the  company  to  furnish  a 
locomotive  and  frain,  wltli  (‘ngineor,  fireman,  and  brakeman,  for  the  use  of  the 
subcontractors  In  such  work.  Hrld  tliat,  whUe  engaged  in  such  work,  the  sul>- 
contractors  were  independent  contractors,  for  whose  negligence  in  the  manage- 
ment of  the  train  the  company  was  not  liable.— Powell  v.  Construction  Co.,  13 
8.  W.  601,  88  Tenn-  092. 

8.  Dcty  to  Protect  the  Public  Cannot  be  Delegated. 

[a]  (111.  App.  1802)  The  duty  of  a city  to  keep  its  streets  in  reasonably  safe 
condition  cannot  be  delegated,  aud  where  it  lets  a contract  for  improving  its 
streets,  and  the  contractor  makes  excavations  in  the  street,  and  fails  to  supply 
proper  guards  or  lights,  and  a traveler  is  Injured  in  consequence  of  stich  failure, 
the  city  is  liable,  and  it  is  immaterial  that  the  city  had  no  notice  that  the  «litch 
was  not  guarded  or  lighted. — City  of  Sterling  v.  Schiffmacher,  47  111.  App.  141. 

[b]  (Neb.  Sup.  1894)  Where  a city  lets  the  building  of  a public  improvement 
to  a contractor,  it  will  be  liable  for  an  injury  to  another  resulting  from  the  negli- 
gence of  such  contractor  in  the  manner  of  the  construction  of  such  Improve- 
ment.—City  of  Beatrice  v.  Reid,  59  N.  W.  770,  41  Nel).  214. 

[c]  (Pa.  Sup.  1887)  A turnpike  company,  after  its  roadbed  was  flnlshefl,  and 
while  it  was  in  actual  use,  and  the  ('ompany  collecting  tolls  thereon,  placed  in 
charge  of  a contractor  certain  alterations.  WTiile  the  work  was  going  on.  A., 
in  driving  over  the  roadbed  at  night,  was  thrown  out  of  his  wagon,  and  injured. 
In  an  action  for  damages  by  A.  against  the  turnpike  company,  held,  that  tlu^ 
contractor  was,  as  to  the  public,  to  wiiom  the  turnpike  company  owed  the  duty 
of  protection,  only  the  agent  or  servant  of  the  c'ompuuy,  and  not  an  independ- 
ent contractor. — Improvement  Co.  v.  Rhoads,  9 Atl,  852,  116  Pa.  St.  377. 

9.  Pleading. 

fa]  (Wash.  Sup.  1890)  An  allegation  that  a certain  Arm  were  constructing  a 
portion  of  tlie  roadbed  of  a railroail  company,  and  that  plaintiff  was  working 
for  tliem  as  a common  labonT.  sutliclently  sliowa  that  said  firm  were  independ- 
ent contractors.— Boyle  v.  Railway  Co.,  43  Pac.  344,  13  Wash.  383. 


(83  Fed.  225.) 

NATIONAL  MASONIC  ACC.  ASS’N  OF  DES  MOINES  v.  SPARKS. 
(Circuit  Court  of  Appeals,  Eighth  Circuit.  Octol)er  6,  1897.) 

No.  859. 

1.  Federal  Jurisdiction — Allegations  of  Citizensiiii*— Burden  of  Proof. 

Where  a plaintiff’s  pleading,  in  the  fetleral  courts,  .sets  out  the  necessary 
diverse  citizen.sbip  of  the  parties,  the  burden  of  botii  allegation  and  pro<)f  to 
the  contrary  rests  upon  the  party  wlio  seeks  to  defe.it  tlie  juri.silictlon. 

2.  Same— Effect  ok  General  Denial. 

A general  denial,  in  a feileral  court,  is  a plea  to  the  merlt.s,  and  does  not 
put  in  is.suc  averments  of  citizenship,  upon  wliieli  tiie  jurisdiction  depends. 
Tlic  matter  of  jurisdiction  is  waived  unless  it  is  challenged  by  a si^ecial  plea. 

8.  Appeal  and  Error— Review — Bill  of  Exckitions. 

To  enable  the  circuit  court  of  apiieals  to  review  the  action  of  the  circuit 
court  upon  the  admission  or  exclusion  of  evidence,  the  evidence  to  which 
tlie  exception  is  directed  must  be  Inconwrated  in  the  hill  of  exeeptions.i 
4.  S.V.MK— IIar.mi,ks8  Error. 

It  Is  not  error  to  e.xelude,  upon  a trial,  cumulative  evidence  of  a state 
of  facts  .which  is  not  controverted. 


1 As  to  the  application  of  this  rule  in  the  case  of  excluded  evidence,  see  note 
to  Ladd  V.  Mining  Co.,  14  C.  C.  A.  2-18. 
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6.  Same— Trial  to  Court— Special  Findings. 

In  order  that  the  opinion  of  the  court  In  a case  tried  without  a Jur>%  may 
l)e  treated  as  a special  finding  of  facts,  so  that  assignments  of  error  may 
Ik*  based  thereon,  Its  statement  of  the  facts  found  should  not  be  mingled 
with  the  evidence,  or  with  discussions  of  law  or  the  reasons  for  the  court's 
conclusions. 

0.  Same— Assignments  of  Error. 

Upon  a writ  of  error  the  objection  that  the  circuit  court  made  neither  gen- 
eral nor  special  findings  of  fact  cannot  be  considered,  unless  raised  by  the 
assignment  of  errors. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

Clark  Varnum,  for  plaintiff  in  error. 

Carroll  Wright,  for  defendant  in  error. 

Before  SANBORN  and  TUAYER,  Circuit  Judges,  and  RINER, 
District  Judge. 

RINER,  District  Judge.  This  was  an  action  at  law  brought  by 
Nannie  R.  Sparks,  the  defendant  in  error,  against  the  National 
Masonic  Accident  Association  of  Des  Moines,  Iowa,  the  plaintiff  in 
error,  in  the  circuit  court  of  the  United  States  for  the  Southern  dis- 
tri(?t  of  Iowa,  to  recover  the  sum  of  f 5,250,  with  interest  and  costs,  upon 
a judgment  obtained  by  her  against  the  association  in  the  circuit  court 
sitting  within  and  for  the  county  of  Johnson,  in  the  state  of  Missouri. 
The  petition  filed  in  the  circuit  court  for  the  Southern  district  of 
Iowa  averred,  in  substance,  that  the  plaintiff  was  a citizen  of  the 
state  of  Missouri;  that  the  defendant  was  a citizen  of  the  state  of 
Iowa;  that  the  amount  involved  in  controversy  exceedinl  the  sum 
of  |2,000,  exclusive  of  interest  and  costs;  that  on  the  25th  of  No- 
vember, 18113,  she  recovered  a judgment  against  the  defendant  in  the 
circuit  court  within  and  for  the  Seventeenth  judii  ial  district  of  the 
state  of  Missouri,  held  in  the  county  of  Johnson,  in  said  state,  in  the 
sum  of  $5,225,  with  costs  and  interest  from  that  date;  that  the  court 
rendering  such  judgment  was  a court  of  general  jurisdiction,  and  a 
court  of  i*ecord,  and  that  she  was  the  owner  and  holdi*r  of  the  judg- 
ment at  the  time  this  action  was  brought.  To  this  i>etition  the  de- 
fendant answ'ered : 

(1)  Atlmittliig  that  It  was  a ooiporntlon  organized  under  the  laws  of  the 
state  of  Iowa;  (2)  denying  each  siid  every  other  allegation  of  the  petition; 
(3)  as  a separate  defeiise,  that  the  defendant  never  appeared  In  any  suit 
or  proceeding  brought  against  It  by  the  plaintilT  in  tbe  clreult  eourt  of  John- 
son county.  Mo.,  and  denied  that  It  was  ever  summoned  to  appear,  or  was 
served  wltli  process  to  api)enr,  in  such  action;  (4)  for  a further  and  separate 
defi'iise.  "tliat  it  is  a corporation  organized  under  the  laws  of  the  state  of 
Iowa,  with  its  otllce  and  place  of  business  at  tlie  city  of  Des  Moines,  in 
said  Hf.afe  of  Iowa,  and  tliat  it  never  has  had  an  ottice  in  the  state  of  Mis- 
souri. nor  kept  or  maintained  any  agents  or  otlleers  in  said  state;  that 
neitlier  the  siiperinteiulent  of  the  insurance  department  of  the  state  of 
Missouri,  uor  any  otlier  person  within  said  state,  lias  ever  been  apj)ointe<l 
l)y  tile  defendant  as  a p«T.soii  uihui  wlioin  scrvict*  of  i)rx*ess  might  he  scr\ed 
upon  the  defendant  wllhiji  said  state  of  Missouri;  that  the  defendant  has  never 
made  appliention  to  tlie  insurauee  department  of  »he  stale  of  Missouri  to 
1)0  admitted  to  said  state  to  do  business;  that  said  defendant  has  never 
been  served  with  process  by  any  of  its  ottleers  or  agents,  or  any  person  ui*ou 
whom  service  of  proces.s  could  he  lawfully  made,  or  wlio  was  appointed  there- 
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unto,  within  the  nald  state  of  Missouri,  and  that  any  Judgment,  If  any  was 
obtained  by  the  alleged  i>lnlntifF  In  the  said  alleged  suit  or  proceeding  alleged 
to  have  been  had  In  the  circuit  court  of  Johnson  county,  Missouri,  was  ren- 
dered without  service  of  pro<’ess  uikjr  the  defendant,  or  upon  any  person 
or  persons  authorized  or  empowered  to  accept  such  service  of  process,  or 
have  such  service  of  process  made  upon  him  or  them,  for  the  defendant;” 

(.'5)  for  another  defense,  “that  It  never  entered  any  voluntary  appearance 
in  the  alleged  suit  or  proceeding  claimed  to  have  been  had  In  the  circuit 
court  of  Johnson  county,  Missouri;  that  no  person  that  was  authoriz<Ml  or 
cunpowered  to  accept  service  of  process  for  it  (the  defendant),  or  to  have 
service  of  process  made  upon  him  or  them  for  the  defendant,  was  ever  per- 
sonally cited  to  appear  In  said  cause,  or  personally  served  with  any  sum- 
mons or  process  in  said  cause,  nor  did  any  such  person  ever  appear  for  the  cU»- 
feiidnnt  in  said  cause  or  proceeding:”  (0)  for  ancHher  defense,  “that  any 
alleged  judgment  pretended  to  be  rendered  by  the  eireiilt  court  of  Johnson 
county,  in  the  state  of  Missouri,  against  this  defendant,  in  favor  of  the 
plaintitr,  was  obtained  through  the  fraud  of  the  plaintifl,  in  this:  tliat  the 
said  plaiiitifT.  well  knowing  that  each  and  every  of  tlie  matters  hereinbe- 
fore pleaded  in  this  answer  were  true,  and  the  same  being  title,  and  being 
hereby  reafhniied  and  reaverred  as  thougli  pleiided  at  length  iierein,  said 
plaintiff  did,  witli  the  express  purpose  of  preventing  tlie  defendant  from 
presenting  a defense  to  such  alleged  suit,  fall,  neglect,  and  refuse  to  serve 
or  cause  to  be  served  upon  it  (the  defendant)  any  luoi  i*ss  or  summons  or 
citation  whatever  in  the  said  alleged  suit,  and  fraudulently,  and  with  the 
Intent  to  defraud  this  defendant,  caused  .‘service  of  a writ  of  process  to  be 
made  upon  the  superliiteiident  of  Insurance  of  the  state  of  ..Missouri,  and 
after  having  caused  and  procured  such  service  to  be  made,  and  tlius  pre- 
v«n  iug  tliv*  defendant  and  Its  agents  and  ottlcers  from  having  due  and  legal 
notice  of  the  commencement  of  such  suit,  the  i>la intiff  then  and  there  caused 
and  procured  the  court  pretending  to  render  such  judgment  to  fraudulently 
and  untruthfully  recite  in  the  said  Judgment  the  false  and  untrue  state- 
ment that  the  defendant  was  doing  an  a<*cldent  life  insurance  business  in 
the  state  of  Missouri,  and  the  further  false  and  untrue  statement  that  per- 
sonal service  was  had  upon  the  defendant  In  the  state  of  Missouri,  and  the 
further  false  and  untrue  statement  that  the  superinteiideut  of  the  insur- 
ance department  of  the  state  of  Missouri  was  authorized  to  rei’elve  such 
service  of  process,  all  of  which  acts  and  things  were  done  by  the  plaintiff 
for  the  express  purpose  of  causing  and  procuring  an  apparently  valid  judg- 
ment entry  to  be  made  by  the  saitl  circuit  court  of  Johnson  county,  Missouri, 
w’hen  in  truth  and  in  fact  the  said  court  so  making  such  judgment  entry  was 
wholly  without  jurisdiction  over  said  cause,  and  wholly  without  jurisdic- 
tion over  the  defendant,  and  wholly  without  Jurisdiction  to  render  said  judg- 
ment or  make  such  alleged  entry  of  Judgment,  and  which  want  of  jurisdic- 
tion was  known  to  the  plaintiff  at  the  time  of  the  causing  and  procuring 
such  court  to  make  such  entry.” 

Hy  Htipiilation  in  writing,  by  the  parties  and  filed  in  the  cir- 

cuit court,  a jury  was  waived,  and  the  case  was  tried  by  the  court. 

The  trial  resulted  in  a judgment  in  favor  of  the  plaintiff  for  the  sum 
of  fC,0S1.00.  The  defendant  thereupon  sued  out  this  writ  of  error. 

In  the  brief  filed  on  behalf  of  (he  plaintiff  in  error,  it  was  insisted 
that,  as  this  was  an  ordinary  civil  action,  the  jurisdiction  of  the  circuit 
court  depended  entirely  upon  the  fact  that  the  plaintiff  was  a citizen  of 
Missouri  and  the  defendant  a citizen  of  Iowa,  and  that  t!ie  burden 
was  on  the  j da  intiff  to  establish  t hat  fact  by  proof.  Tt  is  the  well- 
settled  rule  in  the  federal  courts  that  where  (he  plaintiff’s  ])etitiou,  as 
in  this  cas(*,  sets  out  the  necessary  diverse  citizenship  of  tlu*  parties, 
the  burden  of  both  allcfjatiou  and  jiroof  rests  upon  the  party  who 
seeks  to  defeat  it.  In  the  case  of  Hartog  v.  Memory,  110  U.  S.  5SS, 

590,  6 Sup.  Ct.  .521,  the  supreme  court  said; 
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“It  was  well  settled  before  the  act  of  IST.j  that,  when  the  citizenship  nec- 
essary for  the  Jurisdiction  of  the  courts  of  tlie  United  States  api>eare(l  ou 
tile  face  of  the  record,  evidence  to  contradict  the  record  was  not  admissible, 
e.vct  i-t  under  a plea  in  abatement,  in  the  nature  of  a plea  to  the  jurisdiction, 
and  that  a plea  to  the  merits  was  a waiver  of  such  a plea  to  the  juris- 
diction.” 

And  again,  in  the  same  case,  it  is  said: 

“The  parties  cannot  cull  ou  the  court  to  go  behind  the  averments  of  citizen- 
ship in  the  record,  except  by  a plea  to  the  jurisdiction,  or  some  other  ap- 
propriate form  of  proceeding.”  See,  also,  Foster  v.  Hallway  Co.,  5d  Fed.  434. 

The  answer  here  admits  that  the  defendant  is  a citizen  of  Iowa,  but 
“denies  each  and  every  other  allegation  contained  in  the  plaintiff's 
petition.”  A general  denial,  in  this  form,  is  a plea  to  the  merits,  and 
does  not  raise  the  question  of  jurisdiction,  if  proper  averments  appear 
of  record  to  confer  it.  The  matter  of  Jurisdiction  is  waived  unless  it 
be  challenged  by  a special  plea  in  that  behalf.  In  Refining  Co.  v. 
Wyman,  38  Fed.  574,  Judge  Hammond  said: 

“And  there  is  a good  reason  for  it,  found  in  the  fact  that  In  a certain,  but 
very  particular  aud  somewhat  peculiar,  sense,  the  federal  courts  are  tri- 
bunals of  limited  jurisdiction;  aud  the  rule  tliat  the  jurisdiction  of  all  courts 
of  limited  powers,  iu  tliai  general  sense  which  is  not  at  all  applicable  to 
tlie  federal  courts,  must  exhibit  itsidf,  has  been  u]),ilied  to  them,  neverthe- 
less, aud  their  jurisdiction  must  appear  upon  tJie  technical  record.  So  that,  if 
we  permit  a mere  geiu^ral  denial  to  put  In  issue  tliese  special  averments  of  juris- 
diction, along  with  all  oilier  aveniieut.s,  we  should  have  tlie  jurLsdlctloual  facts 
tried  aud  settled  without  auy  minute  made  of  that  issue  upon  the  technical 
record,  and  there  would  be  no  showing  whether  the  suit  failed  for  want  of 
jurisdiction  In  this  limited  tribunal,  or  upon  other  grounds,  of  a more  formid- 
able effect  when  passed  into  the  general  judgment.” 

The  jurisdiction  was  not  challenged  by  special  plea  in  that  behalf 
iu  the  circuit  court,  and  the  case  comes  within  the  rule  announc<*d 
in  Hartog  v.  Memory  and  Foster  v.  Railway  Co.,  supra. 

An  examination  of  the  record  disposes  of  the  assignment  of  error 
based  on  the  exclusion  of  the  record  liook  of  the  association.  It  does 
not  appear  from  the  bill  of  exceptions  that  the  record  book  of  the  as- 
sociation was  excludiHl  by  the  court.  At  the  trial,  connsid  for  the 
plaintiff  in  error  stated  to  the  court  that  he  wished  to  offer  the  book  for 
< ertain  purposes,  and  upon  objection  being  made  an  opportunity  was 
given  to  examine  the  book.  The  offer  was  not  again  renew’ed,  and  the 
court  did  not  rule  upon  the  question  of  its  admissibility. 

It  is  also  insisted  that  the  circuit  court  erred  in  admitting  in  evi- 
dence what  purported  to  be  a transcript  of  the  judgment  rendered  by 
tie  circuit  court  of  Missouri,  upon  w'hich  this  suit  was  brought,  for 
the  reasons  that  the  transcript  of  the  record  of  that  judgment  was 
not  properly  certified;  that  it  disclosed  the  fact  that  the  judgment 
was  rendered  without  service  of  summons  upon  the  association;  that 
the  only  process  which  was  attempted  to  be  issued  or  served  in  that 
case  w’as  issued  against,  and  served  upon,  the  superintendent  of  the 
insurance  department  of  the  state  of  Missouri;  that  the  association 
had  never  appointed  the  superintendent  of  the  insurance  department 
of  Missouri  its  agent  upon  wdiom  service  of  process  might  be  made, 
and  that  therefore  the  judgment  entered  in  the  circuit  court  of  Missouri 
w as  invalid.  We  have  examined  the  record  carefully,  but  have  been  un- 
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nblo  to  find  any  transcript  of  tliis  judpjment  in  the  bill  of  exceptions. 
To  enable  this  court  to  review  the  action  of  the  circuit  court  upon 
the  admission  or  exclusion  of  evidence,  the  evidence  to  which  the 
exception  is  directt*d  must  be  incorporated  in  the  bill  of  exceptions; 
otherwise  the  court  has  no  means  of  forming  a judjjment  in  rejjard  to 
the  propriety  of  the  alleged  erroneous  ruling.  Where  a similar  ques- 
tion was  before  the  court,  Judge  Sanborn,  speaking  for  the  court,  said: 

“This  Is  a court  for  the  correction  of  the  errors  of  the  court  below,  but 
those  who  assail  its  rulings  must  prcsiuit  the  ovitlcncc  upon  which  it  actcil. 
In  the  absence  of  tljat  evidence,  the  presumption  is  lliat  the  court  l>elow 
was  right.  This  assignmeut  cannot  be  sustalneil.”  Sipes  v.  Seymour,  40  U. 
S.  App.  1S5,  1ST,  22  C.  C.  .A.  DO.  and  70  Fed.  110. 


Complaint  is  also  made  that  the  court  erred  in  overruling  the  objec- 
tions of  the  defendant  to  the  testimony  of  the  witm*sses  J.  A.  Dover- 
man  and  K.  S.  Clark,  agents  of  the  association,  to  the  effect  that  they 
solicited  applications  for  membership  in  the  a.ssociation  in  the  state  of 
^Missouri  in  the  year  1802,  and  in  refusing,  after  admitting  the  evi- 
dence above  mentioned,  to  permit  these  witnesses  to  testify  whether 
the  officers  of  the  as.sociation  knew  that  they  were  in  Missouri,  or  so- 
liciting business  there.  The  defendant  had  alii»ady  offered  in  evidence 
the  deposition  of  Alfred  Wiug.ite,  the  vice  president  of  the  association, 
who  testified,  without  objection,  on  cross-examination,  that  the  associa- 
tion received  applications  for  membership  solicited  by  its  agents  in 
Missouri,  issued  certificates  uism  these  applications,  appointed  collect- 
ors, who  collected  their  assessments,  and  that  the  agents  w’ere  not  au- 
thorized to  do  busim'ss  in  the  state  of  Missouri.  The  testimony  of  Dov- 
erman  and  Clark,  flierefore,  was  im*i*ely  cumulative;  and  it  was  not 
error  to  receive  it,  as  it  could  not  have  prejudiced  the  defendant’s  case 
to  allow^  additional  evidence  tending  to  prove  a stale  of  facts,  the  exist- 
< nee  of  which  was  not  controverted  at  the  trial.  Wingate  had  also  tes- 
tified— and  his  testimony  w’as  not  contradicted — that  these  agents 
were  not  authorized  to  do  business  in  the  state  of  Missouri;  hence  the 
refusal  to  let  Doverman  and  Clark  testify  to  the  sami*  fact  could  not 


have  been  prejudicial  to  the  defendant. 

Several  assignments  of  error  are  based  on  certain  statements  of  fact 
found  in  the  opinion  of  the  trial  court.  That  this  opinion  cannot  be 
treatc'd  as  a special  finding  of  facts,  or  as  an  agrc(‘d  staii  inent  of 
facts,  seems  to  be  well  s<*ttled.  Lehnen  v.  Dickson.  14S  U.  S.  71,  Til 
Sup.  Ct.  481;  Adkins  v.  W.  & J.  Sloane,  Itl  C.  S.  A]jj».  r)73.  8 C.  C.  A. 
0.7(>,  and  00  Fed.  344;  Hinkley  v.  City  of  Arkansas  City,  32  U.  Apj). 
040,  10  C.  C.  A.  30.5,  and  00  Fed.  70S;  .Mindien  v.  Hart,  30  V.  S.  App. 
534,  18  C.  C.  A.  570,  and  72  Fi  d.  204.  In  the  case  last  cited,  this 
court,  in  speaking  of  cases  tried  by  the  court  without  the  intervention 
of  a jury,  said: 


“The  finding  in  such  cases  may  be  general,  like  the  general  verdict  of  a 
Jury,  or  it  may  be  .si)(*cial,  like  the  sp^H'ial  verdict  of  a jury.  When  the 
finding  Is  special,  the  facts  found  .should  be  stated  as  tliey  would  be  In  a 
special  verdict  of  a jury.  In  stating  tlie  facts  found,  no  reference  wliatever 
should  be  made  to  the  evidence  upon  which  those  facts  are  found.  Neitlier 
the  evidence  nor  any  discussion  of  it  should  be  injected  into  the  ultlmule 
finding  of  facts  upon  which  the  court  rests  its  judgment.  The  spt'cial  find- 
lug  of  facts  should  be  a clean-cut  statement  of  the  ultimate  facts,  witliout 
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Iniportlnj?  Into  It  the  ovidonco  or  the  reasoning  by  whlcli  the  oonrt  arrived  at 
Its  tliullng.*’ 

It  is  doubtless  true,  as  said  b}’  Mr.  Justice  Ilrewer  in  Lehnen  v. 
Dickson,  supra: 

“That  cases  may  arise  in  which,  without  a formal  sj)ecial  finding  of  facts,  th«*re 
Is  presented  a ruling  of  the  court  which  Is  distinctly  a ruling  upon  a mutter 
of  biw,  and  In  no  manner  a determination  of  facts,  or  Of  Inferences  from 
fact.s.  In  which  this  court  ouglit  to.  and  will,  review  the  ruling.  Thus.  Iti 
Insurance  Co.  v.  Tweed.  7 Wall.  44.  where,  on  the  argument  In  this  court, 
counsel  agreed  that  certain  recitals  of  fact  made  by  the  trial  court  in  Its 
opinion,  or  ‘reasons  for  judgment.*  as  It  was  calleil.  were  tlie  facts  in  the  case, 
and  might  lx‘  accepted  as  facts  found  by  tlie  court.  It  was  held  that,  a.s  they 
could  have  made  such  agrtement  In  the  court  below,  it  would  l>e  ac<*ciKetl 
and  acted  upon  here,  and  the  facts  thus  assented  to  would  be  regarded  as 
the  facts  found  or  agreed  to,  upon  which  tlie  judgment  was  based.” 

In  the  opinion  of  tlie  court  set  out  in  the  rword  here,  however,  the 
facts  found  are  so  mingled  with  a stateiiient  of  the  evidence,  and  a dis- 
cussion of  the  law  tind  facts,  and  the  n*asons  for  the  court's  conidu- 
sions  thereon,  that  we  cannot  acct'jit  it  as  a special  finding  of  facts. 

The  suggestion  of  counsel  for  the  plaintiff  in  error  at  the  argu- 
ment, and  again  urged  in  his  brief,  that  the  circuit  court  made  neither 
geiH*i‘al  nor  special  findings  of  fact,  and  therefore  the  judgment  must 
be  held  to  be  invalid,  is  fully  answered  by  the  fact  that  this  question 
is  not  raised  by  the  assignment  of  errors.  Some  other  qm^stions  are 
discussed  by  counsel  in  their  briefs,  which,  in  our  judgment,  in  view 
of  the  state  of  the  record  before  us,  do  not  require  special  mention. 
The  judgment  of  the  circuit  court  is  affirmed. 


{Ki  F(h1.  2SS.) 

WFirrMAN  V.  NATIONAL  BANK  OF  OXFORD. 

(Circuit  (^urt  of  Appeals.  Second  Circuit.  July  21,  1897.) 

No.  135. 

1 Corporations— STOCKnoi.DKRs’  Liability— Transitory  Actions. 

An  action  by  a judgment  creditor  of  an  insolvent  Kansas  corporation  to 
charge  a ste.ekholder  with  the  amount  of  tlie  judgment  under  tlen.  St.  Kan. 
18ii8.  c.  2.3.  S .32.  Is  transitory  in  its  nature.  aiHl  may  lie  brought  In  a federal 
court  In  another  state  against  a stockholder  who  resides  thwe.i 

2.  Same— JcDOMENT — Presu.mption  of  Vamoitv. 

In  an  action  to  charge  a stockhohler  with  the  amount  of  a judgment  re- 
covered against  an  insolvent  corporation,  an  objection  that  the  judgment 
was  void  because  the  cashier  of  the  corponitioii  made  a voluntary  appeaniiice. 
and  waived  Is.suance  of  proces.s  after  file  i^nwratlon  liad  cea.'ted  to  do 
business,  is  wltliout  merit,  it  apjM'aring  that  an  attorney  appeared  and  fibnl 
an  answer  for  tlie  defendant,  llic  presumptions  are  in  favor  of  the  regu- 
larity of  tlie  judgment,  and  it  is  for  the  (U‘feudant  to  show  that  it  was  col- 
lusive. or  that  tlie  attorney  was  an  intruder. 

8.  Same — Proof  of  Tiianoe  of  Corporate  Name. 

A properly  authenticated  eopy  from  tlie  otlice  of  the  secretary  of  state  of 
the  state  of  Kansas  of  an  original  certificate  of  a change  of  corporate  name, 

1 As  to  sto<‘kholders’  liability  to  creditor  of  the  coriairation.  see  note  to 

Rickorsou  Roller-Mill  Co.  v.  Farrell  Foundry  & Machine  Co.,  23  C.  C.  A.  315. 
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filed  in  his  office  b.v  the  con>oratlon’8  president  or  secretary,  as  required  by 
the  state  law,  Is  sufficient  proof  of  the  chani^e  of  name,  until  Its  truthfulness 
has  been  successfully  attacked. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  an  action  at  law  by  the  National  Bank  of  Oxford,  Pa., 
against  George  L.  Whitman,  to  charge  him,  as  a stockholder,  with  the 
amount  of  a judgment  obtained  by  plaintiff  against  a Kansas  corpora- 
tion. The  circuit  court  directed  a verdict  for  the  plaintiff,  and  entered 
judgment  accordingly  (70  Fed.  097),  and  the  defendant  brought  the 
case  to  this  court  on  writ  of  error. 

The  constitution  of  the  state  of  Knusns  provided  prior  to  the  year  1800.  and 
still  provides,  in  section  2 of  article  12,  ns  follows:  “Dues  from  corix>ratious 

shall  be  secure<l  by  iudividiial  liability  of  the  stockholders  to  an  additional 
ainrtunt  equal  to  the  stock  owned  by  each  stockholder:  and  such  other  means 
as  shall  be  provld«*d  by  law;  but  such  individual  liabilities  shall  not  aiiiily  to 
railway  cori>orations,  nor  corporations  for  rellfrious  or  charitable  pun>oses.“  Sec- 
tion 82  of  chapter  28  of  the  fJeneral  Statutes  of  Kansas  of  ISCkS,  section  40  of 
the  same  chapter  as  amended  in  1SS8,  and  section  44  of  the  same  chapter, 
which  are  still  the  statutes  of  the  state,  providcni  as  follows: 

Section  82:  “If  an  execution  shall  have  been  Issued  ai^lnst  the  property  or 

eff«‘cts  of  a corporation,  except  a railway  or  a rellfiious  or  charitable  corijora- 
tiou,  and  there  cannot  be  found  any  jjroperty  whereon  to  levy  su(*h  execution, 
then  execution  may  be  Issued  apainst  any  of  the  stockholders,  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by  him  or  her  owned,  tojretlier  with  any 
nniount  unpaid  thereon;  but  no  execution  shall  issue  a>;ainst  any  stockliolder, 
except  ui)on  an  order  of  the  court  in  which  the  action,  suit  or  other  proceeding 
shall  have  been  brought  or  Instituted,  made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or  persons  sought  to  be  charged:  and, 
uiH)n  such  motion,  such  court  may  order  execution  to  issue  accordingly:  or 
the  plaintiff  in  the  execution  may  proceed  by  action  to  cliarge  the  stockholders 
with  the  amount  of  his  judgment.” 

Section  40,  as  amended:  “.V  con)oration  is  dissolved:  First,  by  the  expira- 

tion of  the  time  limited  in  its  charter:  second,  by  a judgment  of  dissolution  ren- 
dered by  a court  nf  competent  jurisdiction;  but  any  such  corporation  shall  be 
deemed  to  Ije  dlssoive<l  for  tlie  purpose  of  enabling  any  creditors  of  such  corix)- 
ration  to  prose<-ute  suits  against  the  stockholders  tltereof  to  enforce  their  indi- 
vidual liability,  if  it  be  shown  that  such  corporation  has  suspended  business 
for  more  than  one  year,  or  tliat  any  cori)oratiou  so  sus|a‘nded  from  business 
shall  for  three  months  after  tiie  passage  of  this  act  fail  to  resume  its  usual  and 
ordinary  business.”  Laws  1883,  p.  88. 

Section  44:  “If  any  corporation  created  under  this  or  any  general  statute 

of  this  state,  except  railway  or  charitable  or  religious  corporations,  be  dissolved, 
leaving  debts  unpaid,  suit  may  be  brought  against  any  person  or  persons  wiio 
were  stockholders  at  the  time  of  such  dissolutions  without  joining  the  corpora- 
tion to  such  suit;  and  If  judgment  bo  rendered  and  execution  satisfied,  the  de- 
fendant or  defendants  may  sne  all  who  were  stockholders  at  the  time  of  disso- 
lution for  the  recovery  of  the  portion  of  such  debt  for  wldch  they  were  liable 
and  the  execution  upon  the  judgment  shall  direct  the  collection  to  be  made  from 
proiwrty  of  each  stockholder  respectively,  and  if  any  number  of  stockholders 
(defendants  In  the  case)  shall  not  have  property  enough  to  satisfy  his  or  their 
portion  of  the  execution,  then  tlie  amount  of  the  deficiency  shall  be  divlde<l 
equally  among  all  the  remaining  stockholders,  and  collections  made  acconlingly, 
deducting  from  the  amount  a sum  in  itroportion  to  the  amount  of  stm-k  owned 
by  the  plaintiff  at  tin*  time  the  company  dissolved.” 

The  Arkansas  City  Bank  was  fnnued  in  lS8i>,  under  the  laws  of  the  state  of 
Kaii.sas.  to  do  a banking  and  real-estate  business  with  a cai)ltal  of  .$20.(MM), 
divided  into  2,<MK)  .simres  of  tsiOO  each,  and  was  located  in  Ark;iusa.s  City,  in 
said  state.  The  original  stockholders,  their  residences,  and  the  number  of  the 
shares  of  each  stockholder  were  as  follows:  George  L,  Whitman,  New  York 
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City,  1,000  sharps:  Samnel  Newell,  New  York  City.  640  shares:  James  L.  Huey. 
Arkansas  City.  S49  shares:  Mary  L.  Newell.  New  York  City,  1 share;  Mary  E, 
Huey,  New  York  City,  1 share.  In  1S89  the  name  of  llie  liank  was  chanse»i, 
and  became  the  Arkansas  City  Investment  Company.  In  Deceml>er,  IsitO.  it 
made  a seneral  assijjnment  for  the  benefit  of  Its  creditors,  and  from  that  time 
completely  suspended  its  business,  and  thereafter,  at  the  expiration  of  one  year, 
was  deemed  to  be  dls.solved  under  the  provisions  of  section  40  for  the  purpose 
of  enablim;  its  cre<lltors  to  sue  its  stockholders.  Alxmt  four  months  before  it-< 
failure  it  Indorsed  and  miarantleil  for  value  two  promissory  notes,  tos»*ther 
amounting  to  $4.S7r>,  which  were  discounted  by  the  plalntiflF,  the  National  Bank 
of  Oxford,  located  in  Pennsylvania.  Tlie  assignee  made  payments  upon  these 
notes  from  time  to  time.  Imt  in  1805  the  i)Iaiutitt  dul.v  obtained  Judgment  against 
the  bank,  in  a state  court  of  Kansas,  for  the  sum  of  $3,4<lS.ri0.  the  bank  having 
appeared,  and  having  made  answer  to  the  complaint.  An  execution  upon  this 
Judgment  was  returned  to  court  wholly  unsatisfied,  and  it  appeared  that  the 
bank  had  at  tliat  time  no  assets  or  propertj\  The  plaintifT  tliereupon  brought 
on  action  at  law  in  the  circuit  court  for  the  Southern  district  of  New”  York 
against  the  defendant  George  L.  Whitman,  being  the  owner  of  1,000  shares  of 
the  stock  of  this  bank,  to  recover  from  him  tlie  amount  due  to  the  plaintiff  from 
said  bank.  The  complaint  in  the  action  alleged  all  the  foregoing  facts.  'Phe 
d<‘feiulant  had  not  theretofoi*e  Ix'en  subjected  to  any  liability  as  a st(»ckholder  of 
the  bank.  At  the  close  of  the  trial  of  this  suit  before  a Jury  each  jKirty  moved 
for  the  direction  of  a verdict  in  its  favor.  The  court  directed  a verdict  in  favor 
of  the  plaintiff  for  the  amount  of  the  Kansas  Judgment,  with  Interest.  To  re- 
verse the  Judgment  entered  upon  this  verdict  a writ  of  error  was  brought.  The 
principal  question  presented  by  the  assignments  of  error  was  as  to  the  character 
of  the  remedy,  provided  by  the  Kansas  statutes  against  a stockholder  of  an  in- 
solvent cor]K)ration. — whetlier  it  was  a special.  pe<'ullar.  and  local  remedy  cre- 
ated by  the  statute  aixl  without  force  and  not  capable  of  being  enforced  outside 
of  the  limits  of  the  state  of  Kansas. 

William  G.  Wilson  and  Joseph  H.  Choate,  for  plaintiff  in  error. 

William  B.  Hornhlower,  for  defendant  in  error. 

Before  WALLACE,  LAt’OMBE,  and  SHIPMAN,  Cimiit  Jiidj-eg. 

SHIPMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  It  will 
be  obseiwed  that  the  complaint  contains  the  averments  which  are  re- 
quired either  by  s(*ction  o2  or  section  44,  and  seeks  to  enforce  an 
alleged  liability  of  the  defendant,  whether  he  is  to  be  charged  with  the 
amount  of  the  Kansas  judgment  or  with  the  amount  of  the  debt  due  to 
the  plaintiff  from  the  coiporation ; and  it  is  to  be  further  noticed  that 
not  only  the  fact  of  the  judgment  was  proved,  but  that  also  all  the  facts 
upon  which  the  judgment  was  based,  such  as  the  guaranty,  the  dis- 
count, and  th(*  nonpiiyment,  were  pi*oved,  so  that  the  question  w’hich  is 
often  raised  as  to  the  force  and  effect  of  the  original  judgment,  and 
how'  much  it  establishes  against  the  stockholder,  is  immaterial.  The 
plaintitf  has  prov(*d  all  the  facts  that  are  to  be  proved, — whether  the 
judgment  conclusively  established  against  the  stockholders  the  in- 
debtedness of  the  bank,  or  w as  only  prima  facie  evidence  of  it,  or  was 
no  evidence  of  the  indebtedness,  but  w’as  merely  a condition  precedent 
to  a suit  against  the  stockholder.  The  main  question  in  the  case — 
whether  a suit  to  (‘ufonu*  the  liability  declared  by  the  constitution  of 
Kansas,  and  provided  by  its  statutes,  was  transitory  in  its  character, 
and  could  be  brought  by  an  action  at  law’  in  a court  of  another  state 
against  a single  steickholder,  who  was  a resident  of  such  state — has 
alivady  been  stated.  It  is  to  be  premisenl,  as  was  clearly  shown  by 
Justice  Clifford  in  Morley  v.  Thav(*r,  3 Fed.  730,  with  respect  to  this 
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particular  constitutional  provision,  that  it  is  not  self  executing  in  its 
character,  and  that  statutory  lej^islation  was,  therefore,  required  to 
<arry  it  into  effect.  Groves  v.  Slaughter,  15  Pet.  440;  Wells  v.  lioth, 
43  Kan.  201,  23  Pac.  148.  It  is  also  to  be  premised,  as  stated  in 
Pollard  V.  Bailey,  20  Wall.  520,  and  reaffirmed  in  Bank  v.  Fram?klyn, 
120  U.  S.  747,  i Sup.  Ct.  757,  that  the  statutory  remedy  is  exclusive. 
“A  g(*neral  liability  created  by  statute,  without  a remedy,  may  be 
enforced  by  an  appropriate  common-law  action.  But  when  the  pi*o- 
vision  for  a liability  is  coupled  with  a proyision  for  a spi‘cial  remedy, 
that  remedy,  and  that  alone,  must  be  employed.’’  Two  other  decisions 
have  been  recently  given  by  the  supreme  court,  which  do  not  under- 
take to  construe  this  class  of  statut€*s,  but  which  are  important  be- 
cause they  declare  the  conclusion  which  must  naturally  follow  if  the 
plaintiff's  ccmstruction  has  been  established  by  the  highest  court  of 
Kansas,  and  because  they  show'  the  particulars  in  this  class  of  statutes 
w’hich  the  supreme  court  regards  as  especially  significant  upon  the 
question  of  construction.  Tlie  case  of  Flash  v.  Conn,  109  U.  S.  371, 
3 Sup.  Ct.  2r»:i,  was  based  upon  a provision  in  a general  act  of  the  state 
of  New  York  for  the  formation  of  corporations  that  all  the  stockhold- 
ers of  eveiy  company  incoiqnirated  under  it  shall  be  severally  indi- 
vidually liable  to  creditors  of  the  company  until  the  whole  amount 
of  the  capital  stock  shall  be  paid  in  and  certified.  The  court,  after 
saying  that  great,  if  not  conclusive,  weight  must  be  given  to  the 
construction  which  the  highest  court  of  New  York  had  placed  upon 
the  statute,  and  that,  following  such  construction,  the  liability  was 
in  contract,  said  that  ‘Mt  can  be  enforc(*d  by  an  action  sounding  in  con- 
tract against  a stockholder  found  in  another  state,”  and  that  a resort 
to  (‘quity  was  not  necessjiry,  but  an  action  at  law  w'as  adequate.  Upon 
the  last  point  the  court  said : 

“Lastly,  It  Is  ofijectod  that  the  declaration  sets  out  a case  which  should  have 
boon  prosecute<l  In  equity,  and  not  at  law.  There  Is  no  pround  for  this  objection 
to  rest  on.  In  the  cases  of  Pollard  v.  Bailey.  20  Wall.  520,  and  Terry  v.  Tubman, 
02  V.  S,  150,  to  which  w’c  are  referred  In  Its  support,  the  liability  of  the  stock- 
holders was  in  proportion  to  the  stock  held  by  them.  Each  stockholder  was, 
therefore,  only  liable  for  his  projwrtlon  of  his  debts.  This  proportion  could  only 
be  ascertained  upon  an  account  of  the  delits  and  stock,  and  a pro  rata  distribu- 
tion of  the  indebtedness  among  the  several  stockholders.  This,  the  court  held, 
could  only  be  done  by  a suit  in  equity.  But  in  this  case  the  statute  makes  every 
stockholder  individually  liable  for  the  debts  of  the  company  for  an  amount  equal 
to  the  amount  of  his  stock.  This  liability  is  fixed,  and  does  not  depend  on  the 
liability  of  other  stockholders.  There  Is  no  necessity  for  bringing  In  other  stock- 
holders or  creditors.  Any  creditor  who  has  recovered  Judgment  against  the  com- 
pany, and  sued  out  an  e.xecution  thereon,  which  has  been  returned  unsatisfied, 
may  sue  any  stockholder;  and  no  other  creditor  can.” 

This  decision  was  not  novel  in  its  character,  although  its  doctrine 
had  not  been  universally  controlling  in  the  state  courts,  but  in  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  the  supreme  court 
stated  its  position  in  regard  to  the  duty  of  a court  of  one  state  to  en- 
force a statute  of  another  state,  which  w'as  penal  in  the  popular  sense, 
and  a position  which  was  not  in  accordance  with  the  obiter  remarks  of 
the  justice  who  delivered  the  opinion  of  the  court  in  Steam-Engine  Co. 
V.  Hubbard,  101  U.  S.  188,  192.  The  Huntington  Case  grew’  out  of  a 
statute  of  the  state  of  New  York,  which  made  the  officers  of  a corpora- 
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tion  who  signed  and  rocorded  a false  certificate  of  the  amount  of  its 
capital  stock  liable  for  all  its  debts;  and  the  question  was  whether 
such  a statute  was  so  penal  in  its  character  that  it  could  not  be  en- 
forced in  the  courts  of  another  state.  The  court  said : 

“As  the  statute  iiuposes  a burdensome  liability  on  the  officers  for  their  wrrong- 
ful  act,  it  may  well  be  considered  penal,  in  the  sense  tliat  it  should  be  strictly 
coustruwi.  But,  as  it  gives  a civil  remedy  at  tlie  private  suit  of  tiie  creditor  only, 
and  measured  by  the  amount  of  his  debt,  it  is,  as  to  him,  clearly  remedial.  To 
maintain  such  a suit  is  not  to  administer  a puitisliment  Imposed  upon  an  offender 
against  the  state,  but  simply  to  enforce  a private  right  secured  under  its  laws 
to  an  individual.  We  cun  see  no  just  ground,  on  principle,  for  holding  such  a 
statute  to  be  a i)enal  law.  in  the  sense  tliat  It  cannot  be  enforced  in  a foreign 
state  or  country. “ 

It  becomes,  therefore,  of  prime  inqwrt.'uice  to  ascertain  what  the 
highest  court  of  Kansas  has  said  in  regard  to  the  transitory  character 
of  an  action  to  enforce  tin*  statutory  remedy,  or  w hat  it  has  said  upon 
the  nature  of  the  stockholder's  obligation,  and  whether  it  was  several 
or  joint,  definite,  or  adjustable  according  to  a proportion.  The  germ 
of  the  present  statutes  of  Kansas  is  found  in  the  territorial  laws  of 
185,1.  The  entire  body  of  statutes  which  were  enacted  at  that  session 
was  afterwards  repealed,  and  statutory  provisions  in  regard  to  the  in- 
dividual liability  of  stockholdeis  si^ems  to  have  been  passt^  with 
respect  to  particular  classes  of  corporations,  and  not  to  have  been 
reproduced  in  a condensed  form,  until  the  revision  and  codification  of 
1808. 

The  first  judicial  decision  of  Kansas  in  regard  to  the  individual  lia- 
bility of  stockhohiers  was  upon  the  proper  construction  of  section  14, 
c.  31,  Laws  180.3,  in  regard  to  the  incorporation  of  insurance  compa- 
nies, which  w’as  as  follows:  “The  stockholders  of  any  company  or- 

ganizt‘d  under  this  act,  shall  to  the  amount  of  stock  by  them  held, 
be  jointly  and  severally,  liable  for  all  debts  or  responsibilities  of  the 
company.”  The  supreme  court  of  Kansas,  in  Grund  v.  Tucker,  5 Kan. 
70,  held  that  “under  this  statute,  a creditor  may  maintain  an  action 
at  law  against  one  or  more  stockholders  in  an  insurance  company  or- 
ganized under  the*  act  of  lSi>.3,  to  recover  a debt  due  by  the  corpora- 
tion.” The  couit  thus  anticipated  the  decision  in  Flash  v.  Conn,  regard- 
ed “each  stockholder  as  individually  liable  for  the  debts  of  the  com- 
pany to  an  amount  inpial  to  the  amount  of  his  stock,”  rejected  the  idi^ 
of  a pro|K»rtionate  liability  or  a pro  rata  distribution  of  debts  among 
stockholders,  and  consequently  rejected  the  idea  that  the  creditors' 
remedy  must  be  in  equity.  In  Hentig  v.  James,  22  Kan.  320,  the  Kan- 
sas court,  in  discussing  the  mode  of  procedure  under  section  32,  said 
that  the  creditor  has  two  mo<les,  either  by  the  issuance  of  an  execution 
against  the  stockholder,  or  by  an  action  to  charge  him  with  the 
amount  of  the  judgment  against  the  corjMiration,  but  said  nothing 
either  in  favor  of  or  against  the  exclusive  jurisdiction  of  the  Kansas 
court  over  the  second  mode  of  procedure.  In  Howell  v.  Manglesdorf, 
3.3  Kan.  11)4,  5 Pac.  750,  the  question  of  the  transitoriness  of  the 
action  at  law  was  closely  touched.  A creditor  had  obtain(*d  an  un- 
satisfied Kansas  judgment  against  a Kansas  corporation,  had  given 
notice  to  a noni’esident  stockholder,  who  was  sought  to  Ik*  charged.and 
had  moved  the  court  in  which  judgment  was  rendered  to  order  execu- 
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tion  to  issue  apiinst  such  nonresident.  The  question  of  the  power 
of  the  trial  court  to  grant  such  a motion  came  before  the  supreme 
court,  which  said  that  the  firat  mode  of  procedure  was  not  applicable 
to  a nonresident  stockholder,  and  that  the  second  mode  w'as  “an  ordi- 
nary' action  to  be  instituted  w'h(*rever  ptTsoual  jurisdiction  of  the  stock- 
holder can  be  acquired”;  and  further  Siiid  that  the  ruling  “does  not 
deprive  a creditor  of  a remedy  against  the  stockholder  residing  in 
another  state,  and  upon  w'hom  service  cannot  be  obtained  here.” 
“While  the  liability  is  statutory,  it  is  one  which  arises  upon  the  con- 
tract of  subscription  to  the  capital  stock  of  the  corporation,  and  an 
action  to  enforce  the  same  is  transitory  ” — citing  Flash  v.  Conn,  supra. 
It  is  true  that  this  language  is  obiter  in  the  sense  that  it  was  not 
absolutely  necessary  to  the  decision  of  the  question  before  the  court, 
w'hich  W’as  w’hether,  by  notice  to  a nonresident,  the  Kansas  court  could 
order  execution  to  issue  against  him,  but  it  clearly  stated  the  theory 
of  the  court  respecting  the  nature  of  the  statutory  remedy  and  the  way 
in  which  it  is  to  be  worked  out,  and  in  a certain  sense  was  not  obiter, 
because  it  answered  the  argument  that  the  liability  of  noui’csident 
stockholders  must  be  enforced  by  notice  and  the  levy  of  an  execution, 
or  W’as  not  enforceable,  and  that,  therefore,  in  many  instances,  the 
creditors  were  without  remcHly. 

Inasmuch  as  the  answer  to  the  question  in  regard  to  the  transitor- 
iness of  the  action  is  much  aided  by  the  fact  that  the  remedy  of  th(» 
statute  is  several  and  indiv'idual,  and  that  the  liability  of  the  stock- 
holder is  a definite  and  fixed  one,  the  next  decision  of  the  highest 
Kansas  court,  in  Abbey  v.  Dry-Goods  Co.,  44  Kan.  415,  24  Pac.  426, 
is  important.  The  case  w’as  under  section  44,  and  the  complaint 
joined  several  stockholders  as  defendants,  against  wdiom  several 
judgments  were  recovered,  the  aggregate  of  which  amounted  to  the 
debt  of  the  creditor  against  the  corporation.  The  court  held  that 
the  liability  of  stockholders  to  creditors  under  this  section  was  not 
joint,  but  that  each  must  be  sued  separately.  The  statute  was,  in 
substance,  a copy  of  the  Missouri  statute  in  regard  to  stockholders’ 
liability,  and  the  decision  of  the  Missouri  court  of  appeals  upon  the 
same  subject  (Perry  v.  Turner,  55  Mo.  418),  and  tlie  decisions  in 
Bank  v.  Ibbotson,  24  Wend.  473,  and  Paine  v.  Stewart,  33  Conn. 
616,  npon  analogous  statutes,  are  to  the  same  effect.  The  drift  and 
tendency  of  the  Kansas  decisions,  other  than  the  one  in  the  Howell 
Case,  in  regard  to  the  character  of  the  stockholders’  liability  and  of 
the  creditors’  remedy  under  section  32,  are  manifest.  Tlie  means 
which  the  statutes  provided  to  enforce  the  individual  constitutional 
. liability  determined  and  fixed  the  extent  of  the  amount  which  must 
be  paid  by  each  stockholder  individually,  and  which  in  no  manner 
dei>ended  upon  what  any  other  stockholder  could  or  ought  to  pay. 
As  the  statute  was  not  penal,  it  is  not  important  whether  the  lia- 
bility is  called  statutory  or  one  based  upon  contract.  It  is  stat- 
utory because  it  did  not  exist  at  common  law,  and  it  is  contractual 
because  “every  one  who  becomes  a member  of  the  company  by  sub- 
scribing to  its  stock  assumes  this  liability.”  Flash  v.  Conn,  supni. 
Section  32  has  thus,  by  the  decisions  of  the  state  court,  the  indicia 
of  a transitory  action,  and,  although  these  indicia  might  be  over- 
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come  bv  a manifest  intent  of  the  legislature  that  the  action  should 
be  local,  yet,  when  their  intent  has  been  interpreted  by  the  highest 
court  of  their  state,  as  in  the  Howell  Case,  supra,  we  are  not  dis- 
posed to  read  into  the  statute  another  intent  unless  such  a con- 
struction is  demand(Mi.  In  our  opinion,  another  construction  is  not 
called  for,  but  the  legislature  intended  that  the  action  against  a 
nonresident  stockholder  was  not  necessarily  to  be  under  the  juris- 
diction of  the  courts  of  Kansas.  Two  modes  of  procedure  were 
provided,— one  of  a summary  character,  which  could  be  used  in  the 
case  of  resident  stockholders,  but  which  was  useless  against  nonres- 
idents, and,  if  no  means  had  been  provided  to  make  the  liability  of 
nonresident  stockholders  effective,  creditors  might,  in  many  in- 
stances, lose  entirely  the  benefit  of  the  constitutional  provision  for 
their  protection.  The  second  mode  was,  therefore,  provided  of  a 
transitory  character,  and  the  amount  of  the  liability  was  made  def- 
inite and  certain,  so  that  each  stockholder  could  be  severally  sued. 
There  is  more  color  for  the  conclusion  that  the  action  under  sec- 
tion 44  is  local,  because  any  stockholder  who  has  paid  a judgment 
against  himself  may  sue  the  body  of  the  stockholders,  and  obtain 
contribution  from  them;  and  this  part  of  the  proceeding  looks  even- 
tually towards  a proportionate  division  among  them.  It  does  not 
necessarily  follow  that  the  original  judgment  must  have  been  ob- 
tained in  Kansas.  However  this  may  be,  we  are  satisfied  that  the 
proceeding  against  a stockholder  under  section  32  is  transitory. 

It  is  said  that  this  construction  has  not  been  sustained  by  the 
highest  courts  of  the  states  of  Massachusetts,  Illinois,  and  New 
York.  It  is  true  that  in  Bank  v.  Rindge,  154  Mass.  203,  27  N.  E. 
1015,  which  was  a suit  in  Massachusetts  to  enforce  the  provisions 
of  section  32  against  a Massachusetts  stockholder,  the  question  of 
the  construction  of  the  statute  was  attempted  to  be  raised,  but  it 
is  also  true  that  the  attempt  was  not  successful.  The  defendant  de- 
murred to  the  sufficiency  of  the  cause  of  action  as  stated  in  the  dec- 
laration. but  the  court  was  unable  to  decide  whether  the  statute 
authorized  an  action  in  another  state,  for  the  ^‘declaration  does  not, 
in  terms,  set  forth  any  statute  of  Kansas,  nor  show  to  what  extent 
the  laws  of  Kansas  above  set  forth  are  statutory  or  rest  in  judicial 
decisions.  We  are  not  at  liberty  to  determine  the  case  upon  an 
examination  of  the  statute  of  Kansas,  with  the  assistance  of  anv 
construction  which  may  have  lK*en  put  upon  it  by  the  courts  of 
that  state;  but  we  must  take  the  case  as  the  parties  present  it  to 
us.”  But  in  Bank  v.  Ellis,  1G6  Mass.  414,  44  N.  E.  349,  the  pleader 
was  more  careful,  and  upon  demurrer  to  a declaration  upon  the 
same  statute  against  a Massachusetts  stockholder  the  coui*t  said: 
“A  declaration  which  sets  forth  that,  according  to  the  law  of  Kan- 
sas, the  defendant  stockholder  of  a corporation  organized  under  the 
laws  of  that  state  is  liable  to  a judgment  creditor  of  the  corpora- 
tion as  upon  a contract,  which  is  suable  anywhere,  is  good;”  and. 
further,  that  “jurisdiction  exists  here  [in  Massachusetts]  to  enforce 
the  liability  like  other  debts,  if  the  law  of  Kansas  is  accurately 
stated  in  the  declaration.”  It  thus  appears  that  the  courts  of 
Massachusetts  have  not  yet  stated  their  own  opinion  upon  the  stat- 
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uto  in  question.  In  Fowler  v.  Lamson,  146  111.  472,  34  N.  E.  932, 
tlu*  jilaiutiff  had  recovered  a judj^ient  against  a Kansas  corpora- 
tion before  the  superior  court  for  Cook  county,  Ill.;^^i  execution 
had  been  issued  upon  that  judgment,  which  was  returnbd  unsatis- 
fied, and  the  plaintiff  then  brought  a bill  in  equity  in  the  courts  of 
Cof>k  county  against  stockholders  to  recover  the  amount  of  the 
judgment.  This  bill  was  dismissed  upon  the  ground  that  the  Kan- 
sas statute  w'as  local.  In  Tuttle  v.  Bank,  161  111.  497,  44  N.  E.  984, 
the  question  upon  the  Kansas  statute  came  before  the  court,  as  it  is 
presented  here,  and  it  was  held  that  an  action  to  carry  this  stat- 
ute into  effect  would  not  lie  in  another  state;  tliree  of  the  seven 
judges  dissenting.  In  Marshall  v.  Sherman,  148  N.  Y.  9,  42  N.  E. 
419,  the  question  arose  upon  the  defendant’s  demurrer  to  the  suffi- 
ciency of  the  complaint,  and  because  all  the  necessary  parties  to  the 
action  were  not  included.  The  constitution  and  statutes  of  Kan- 
sas were  fully  set  out  in  the  complaint,  but  the  judge  w’ho  spoke 
for  the  court  remarked  that  there  was  no  allegation  as  to  the  mean- 
ing or  €*ffect  of  the  statutes  or  of  the  constitutional  pro\ision  under 
the  adjudication  of  the  courts  of  Kansas,  and  that,  therefore,  the 
court  was  obliged  to  construe  them  by  itself.  Among  the  various 
suggestions  which  were  given  in  favor  of  sustaining  the  demurrer, 
the  court  was  of  opinion  that  the  statutes  provide  for  a special  and 
peculiar  remedy  under  the  laws  of  Kansas.  The  Kansas  decisions 
were  not  referred  to  in  the  opinion.  It  is  well  understood  that  the 
tendencv  of  the  decisions  in  the  state  courts  has  been  to  avoid  tak- 
ing  jurisdiction  of  suits  to  enforce  the  liability  of  stockholders  in  a 
foreign  corporation  under  the  statutes  of  a foreign  state,  because, 
in  the  language  of  the  court  in  the  Rindge  Case,  supra,  tlie  suit  is 
one  “which  involves  the  relation  between  it  [the  foreign  corpora- 
tion] and  its  stockholders,  and  in  which  complete  justice  only  can 
be  done  by  the  courts  of  the  jurisdiction  where  the  corporation  w'as 
created.”  But  when  the  statutory  remedy  is  one  which  does  not 
involve  any  relation  between  stockholder  and  corporation,  but 
touches  only  the  liability  of  the  stockholder  to  creditors  (Guerney 
v.  Moore,  131  Mo.  650,  32  S.  W.  1132),  the  argument  is  simply  one 
against  the  expediency  of  the  statute.  The  decisions  in  die  fed- 
eral courts  which  affirm  the  jurisdiction  of  federal  courts  in  other 
states  to  enforce  this  particular  statute  of  Kansas  are  Bank  v. 
Rindge,  57  Fed.  279,  Rhodes  v.  Bank.  13  C.  C.  A.  612.  66  Fed.  512, 
McVickar  v.  Jones,  70  Fed.  754.  Decisions,  in  addition  to  those  al- 
ready cited,  in  favor  of  jurisdiction  of  courts  of  foreign  states  to 
enforce  similar  or  analogous  state  statutes,  are  Paine  v.  Stewart, 
3.3  Conn.  516;  Cuvkendall  v.  Miles,  10  Fed.  342;  Auer  v.  Lombard, 
19  C.  C.  A.  72,  72  Fed.  209. 

The  technical  points  which  were  made  bv  the  plaintiff  in  error 
are  without  solidity.  It  is  said  that  the  Kansas  court  did  not  ac- 
quire jurisdiction  to  render  judgment  against  the  corporation,  be- 
cause the  cashier  made  a voluntarv^  appearance,  and  waived  the 
issuance  of  process,  at  the  commencement  of  the  suit  in  1895,  when 

no  business  had  been  done  bv  the  bank  after  its  insolvencv  on 
*.  • 

December  15,  1890.  But  an  attorney  at  law*  appeared,  filed  an  an- 
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swer,  to  which  the  plaintiff  replied;  and  the  presumptions  are  in 
favor  of  the  regularity  of  the  judgment.  It  was  for  the  defendant 
to  show  th«at  it  w’as  collusive,  or  tliat  the  attorney  was  an  intruder. 
Tenney  v.  Townsend,  9 Blatchf.  274,  Fed.  Caa.  No.  i:i,832.  It  is  next 
said  that  there  was  no  competent  evidence  of  the  change  of  name  of 
the  corporation.  The  minutes  of  the  proceedings  were  taken  away 
w'ith  him  by  the  president  “w’hen  he  left”  in  May  or  June,  1889, 
and  some  secondary  evidence  was  given  of  their  contents,  when 
perhaps  an  insufficient  foundation  had  been  laid  for  it.  But  the 
statutes  of  Kansas  provide  that  a corporation  can  change  its  name, 
and  section  12  of  chapter  2J  of  the  General  Statutes  of  18i»8  pro- 
vides as  follow's: 

“Such  change  of  name  • * • shall  take  effect  and  be  enforced  from  the 
date  at  w’hicli  the  president  or  secretary  of  the  c*orporation  shall  file  with  the 
secretary  of  state  an  attidavit  setting  forth  the  name  adopted,  ♦ • • together 
with  the  date  at  w’hlch  such  change  w’a.s  voted  by  the  stockholders  of  such  (cor- 
poration.” 

A properly  authenticated  copy  of  the  original  certificate  filed  in 
the  office  of  the  st^cretary  of  state  was  produced,  and  was  certainly 
sufficient  proof  of  the  change  of  name,  until  its  truthfulness  had 
been  successfully  attacked.  The  judgraent«of  the  circuit  court  is 
affirmed,  with  costs.  • 


(83  Fed.  :t58.) 

MYERS,  County  Treasurer,  v.  NORTHERN  PAC.  RY.  CO. 

(Ciivult  Court  of  Apijeals,  Ninth  Circuit.  October  4,  1897.) 

No.  352. 

1.  St.\te  Taxation  ok  Railway  Land  Grants— Minehal  Lands. 

Lands  lying  within  the  placed  limits  of  the  Northern  Pacific  Railroad 
grant,  to  which  the  company  Is  seeking  to  perfect  its  title,  and  which  are 
includ(Nl  in  lists  which  have  been  approved  and  certified  to  by  the  register 
and  receiver  of  the  IcK-al  land  office,  but  to  w'hlch  the  government  refases  to 
i.ssue  patents  pending  an  investigation  a.s  to  whether  the  lands  are  mineral 
lands  sudi  a.s  are  reserved  from  the  grant,  are  subject  to  ta.\ation  by  the 
state.  1 

2.  Same— Montana  Law's — Assessment. 

Tliere  is  nothing  in  the  provisions  of  tlie  Political  Code  of  Montana  relat- 
ing to  the  a.ssessment  of  property  for  taxation  which  can  fairly  lie  comstmed 
as  depriving  tlie  state  of  authority  to  tax  lauds  claimed  by  a railroad  com- 
pany under  a c*ongrc.ssional  grant,  though  tlie  Issuance  of  jiatents  thereto 
is  suspended  pending  an  investigation  as  to  whether  or  not  they  are  min 
eral  lauds  so  as  to  tie  excepted  from  tlie  grant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

C.  B.  Nolan,  Atty.  Gen.,  for  appellant 
C.  W.  Bunn,  for  appellee. 

1 As  to  state  taxation  of  railroad  grant  lands,  see  note  to  Railroad  Co.  ▼. 

AVright,  4 C.  C.  A.  198. 
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Before  ROSS  and  MORROW,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HiVWLEY,  District  Judge.  This  is  a suit  in  equity  to  enjoin  ap- 
pellant, the  treasurer  of  Jelfersou  county,  Mont.,  from  selling  the 
lands  described  in  the  bill  of  complaint  for  the  nonpayment  of  state 
and  county  taxes,  levied  in  the  year  1894.  The  circuit  court  granted 
an  injunction  as  prayed  for  in  the  complaint.  The  record  contains 
a lengthy  stipulation  of  facts,  upon  which  the  case  was  tried,  which 
may  be  briefly  summarized.  The  lands  in  (|uestion  are  surveyed  odd 
sections  within  the  place  limits  of  the  grant  to  the  Northern  Paciflc 
Railway  Company  by  act  of  congress  approved  July  2.  1KG4  (IJ  8tat. 
3G5).  The  railroad  company  accepted  the  terms,  conditions,  and  im- 
positions of  this  act  in  due  and  regular  form.  It  detinitely  flxtHi  the 
line  of,  and  built,  its  road,  and  earned  the  grant.  Long  pnor  to  the 
assessment  and  tax  levies  herein  complained  of,  it  prepared,  in  the 
form  prescribed  by  the  secretary  of  the  interior,  and  filed  w’ith  the 
register  and  receiver  of  the  tJniU*d  State's  district  land  office  for 
the  district  in  which  said  lands  were  situate,  lists  of  lands  claimed 
by  the  company  as  inuring  to  it  under  its  grant,  including,  among 
others,  the  land  describt*d  in  tlie  complaint,  and  at  said  time  paid  the 
register  and  receiver  of  the  Cnitod  States  land  office  the  fees  to 
which  they  were,  by  reason  of  such  listing  and  filing,  entitled.  The 
lists  were  certified  to,  allowed  and  approved  by,  the  register  and  re- 
ceiver of  the  local  land  office.  These  lists,  including  the  lauds  de- 
8crib(*d  in  the  complaint,  had  not,  at  the  time  of  the  assessments  and 
tax  levies  complained  of,  and  have  not  yet,  been  adjusted  in  the 
office  of  the  commissioner  of  the  general  land  office.  The  various  di- 
visions in  the  commissioner’s  office  have  not  yet  examined  or  passed 
upon  said  lists,  and  it  has  not  yet  been  determined  in  said  office  what 
lands  are  within  the  terms  of  the  grant  to  said  company,  and  none 
of  said  described  lands  have  been  certified  by  the  commissioner  to 
the  secretary  of  the  interior,  or  have  bc'en  patented  by  the  United 
States  to  the  railroad  company,  and  the  question  whether  said  lands 
are  mineral  or  nonmineral  in  character  has  not  yet  been  determined, 
and  is  now  under  investigation  under  the  terms  and  ]>rovisions  of  the 
act  of  congress  apju’oved  February  2G,  1895.  entitled  “An  act  to  pro- 
vide for  the  examination  and  classification  of  certain  mineral  lands 
in  the  states  of  Montana  and  Idaho”  (28  Stat.  6S:i).  The  railroad 
company  has  such  right,  title,  interest,  and  property  in  and  to  said 
lands  as  is  conferred  upon  it  by  the  act  of  (?ongres.s  approved  July 
2,  1864,  and  acts  and  joint  resolutions  of  congress  supplementary 
thereto  and  amendatory  thereof,  and  no  other.  The  delay,  if  any, 
in  the  identification  of  the  lands,  is  not  the  result  of  any  action, 
failure,  or  default  on  the  part  of  the  railroad  company.  On  Novem- 
ber 4,  1895,  the  secretary  of  the  interior  suspended  the  patenting  of 
the  lands  until  the  mineral  or  nonminenil  character  of  the  lands 
selected  by  the  company  .shall  have  bmi  iiivestigatc'd,  and  detinitely 
ascertained  and  adjudicated  by  tuoper  proceedings,  and  until  mineral 
claimants  and  the  state  of  Montana  shall  have  opportunity  to  be 
heard  before  the  department  on  questions  of  law  and  fact.  Under 
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tue  act  of  February  26,  1896,  three  commissioners  have  been  ap- 
pointed to  examine  and  classify  the  mineral  lands  in  the  Helena  land 
disti'ict,  including  the  lands  described  in  the  complaint  The  com- 
missioners commenced  the  examination  and  classification  of  lands  in 
said  district  during  the  year  1895,  and  have  since  continued  such 
examination  and  classification,  and  have  examined  and  classified  only 
a small  portion  of  the  lands  described  in  the  complaint. 

In  Barden  v.  Railroad  Co.,  154  U.  S.  288,  14  Sup.  Ct.  1030,  the  court 
held  that,  by  the  grant  of  public  lands  made  to  the  Northern  Pacific 
Railroad  Company  by  the  act  of  July  2,  1864  (13  Stat.  365,  c.  217),  all 
mineral  lands  other  than  iron  or  coal  are  excluded  from  its  operation, 
whether  known  or.  unknown ; and  all  such  mineral  lands,  not  otherwise 
specially  provided  in  the  act  making  the  grant,  are  reserved  exclusively 
to  the  United  States,  tlie  comi)any  having  the  right  to  select  unoccu- 
pied and  unappropriated  agricultural  lands  in  odd  sections,  nearest 
to  the  line  of  the  road  in  lieu  thereof.  The  contention  of  the  ap- 
pellee is  that  under  the  general  principles  announced  in  that  deci- 
sion the  railroad  company  is  excluded  by  law  from  the  possession 
of  or  dominion  over  the  lands  specified  in  the  grant  until  it  is  finally 
determined  by  the  government  that  it  is  not  mineral  land.  It  is  true 
that  the  grant  is  only  of  nonmineral  lands.  All  mineral  lands  are. 
by  express  language,  “excluded  from  the  operation  of  this  act’’ 
Giants  of  like  character  have,  however,  always  been  construed  as  be- 
ing in  praesenti.  In  none  of  them  were  the  mineral  lands  granted. 
Mineral  lands  were  always  reserved  and  excepted  from  the  provi- 
sions of  the  grants.  Prior  to  the  decision  in  the  Barden  Case,  there 
had  been  more  or  less  discussion  as  to  whether  or  not  the  railroad 
grants  excluded  mineral  lands  which,  at  the  time  of  the  passage  of 
the  act,  were  not  known  to  be  mineral.  This  question  was  set  at  rest 
by  tlie  decision  of  the  court  in  the  Barden  Case.  Mr.  Justice  Field, 
speaking  for  the  court,  said: 

“It  seems  to  us  as  plain  as  lnnj?iiaj;e  can  make  it  that  the  Intention  of  con- 
gress was  to  exclude  from  the  grant  actual  mineral  lands,  whether  known  or 
unknown,  and  not  merely  such  as  were  at  the  time  known  to  be  mineral.  After 
the  plaintiflf  had  complied  with  all  the  conditions  of  the  grant,  performed  every 
duty  respecting  It,  and,  among  other  tilings,  that  of  definitely  fixing  the  line  of 
the  route,  its  grant  was  still  limited  to  odd  sections  which  were  not  mineral  at 
the  time  of  Uie  grant,  and  also  to  those  which  were  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  were  free  from  pre-emption  and  other  claims 
or  rlglits  at  the  time  the  line  of  the  road  w'as  definitely  fixed;  and  was  coupled 
with  tlie  condition  that  all  mineral  lands  w^ere  excluded  from  its  operation, 
and  tliat.  In  lieu  thereof,  a like  quantity  of  unoccupied  and  unappropriated  agri- 
cultural lands.  In  odd  sections,  nearest  to  the  line  of  the  road,  might  be  seU'cteil. 
There  is,  In  our  judgment,  a fundamental  mistake  made  by  the  plaintiff  In  tlie 
consideration  of  the  grant.  Mineral  lauds  were  not  conveyed,  but  by  the  grant 
Itself,  and  the  subsequent  resolution  of  congress  cited,  were  specifically  reserved 
to  the  United  States,  and  excepted  from  the  operations  of  the  grant,  niere- 
fore  they  were  not  to  be  located  at  all,  and  if.  In  fact,  located,  they  could  not 
pass  under  the  grant.  Mineral  lands  being  absolutely  reserved  from  the  Incep- 
tion of  the  grant,  congress  further  provided  that  at  the  time  of  the  location  of 
the  road  other  lands  khould  be  excepted,  viz,  those  previously  sold,  reserved, 
or  to  which  a homestead  or  pre-emption  right  had  attached.” 

In  that  case  it  was  contended  that  the  construction  which  was 
finally  given  to  the  act  by  the  court  would  prevent  the  states  and 
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territories  from  taxing  the  property  of  the  company  unless  they  could 
tax  the  whole  property,  mineral  as  well  as  agricultural  lands.  In 
reply  to  this  contention  the  court  said : 

“We  do  not  see  wby  not  The  authority  to  ta.x  the  property  granted  to  the 
company  did  not  give  authority  to  tax  the  mlner.als.  wlilch  were  not  granted. 
Tlie  property  could  be  appraised  without  including  any  consideration  of  the 
minerals.  The  value  of  the  property  excluding  the  minerals  could  be  as  well 
estimated  as  its  value  including  them.  The  proiierty  could  be  taxed  for  its 
value  to  the  extent  of  tlie  title  which  is  of  the  land.” 

In  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133  U.  S.  496,  10  Sup.  Ct. 
341,  upon  which  appellee  principally  relies,  the  coui’t,  after  declaring 
that  the  lands  within  the  original  sections  named  in  the  grant  to  the 
railroad  company  had  become  the  property  of  the  railroad  company, 
ajid  were,  therefore,  taxable,  held  that  the  portion  of  the  lands  taxt‘d 
which  fell  within  the  indemnity  lands  could  not  be  taxed,  because 
no  title  passed  to  the  company  until  after  the  selections  were  made, 
and  until  the  same  were  approved  by  the  secretary  of  the  interior. 
Why?  Because  his  action  in  making  the  selection  was  not  ministe- 
rial, but  judicial.  ‘‘He  was  required  to  determine,  in  the  first  place, 
whether  there  were  any  deficiencies  in  the  land  granted  to  the  com- 
pany which  were  to  be  supplied  from  indemnity  lands;  and,  in  the 
second  place,  whether  the  particular  indemnity  lands  selected  could 
be  properly  taken  for  Uiose  deficiencies.  In  order  to  reach  a proper 
conclusion  on  these  two  questions,  he  had  also  to  inquire  and  deter- 
mine whether  any  lands  in  the  place  limits  had  been  previously  dis- 
posed of  by  the  government,  or  whether  any  pre-emption  or  homestead 
rights  had  attached  before  the  line  of  the  road  was  definitely  fixi*d. 
There  could  be  no  indemnity  unless  a loss  was  established.  And  in 
determining  whether  a particular  selection  could  be  taken  as  indem- 
nity for  the  losses  sustained,  he  was  obliged  to  inquire  into  the  con- 
dition of  those  indemnity  lands,  and  determine  whether  or  not  any 
portion  of  them  had  been  appropriated  for  any  other  purpose,  and,  if 
so,  what  portion  had  been  thus  appropriated,  and  what  portion  still 
roraaincHl.  This  action  of  the  secnMarv  was  required,  not  merely  as 
supervisory  of  the  action  of  the  agent  of  the  state,  but  for  the  pro- 
tection of  the  United  States  against  an  improper  appropriation  of 
their  lands.  Until  the  selections  were  approved,  there  were  no 
selections  in  fact,  only  preliminary  proceedings  taken  for  that  pur- 
pose,  and  the  indemnity  lands  remained  unaffin  tiHl  in  their  title. 
Until  then,  the  lands  which  might  be  taken  as  indemnity  were  incapa- 
ble of  identification.”  Here  the  lands  taxed  are  within  the  place  lim- 
its of  the  grant.  The  route  of  the  road  had  become  definitely  fixed. 
The  lands  granted  were  susceptible  of  identification,  and  the  title 
attached  to  them,  and  took  effect  as  of  the  date  of  the  grant;  the 
mineral  lands  being,  as  in  all  of  the  similar  grants  to  railroad  com- 
panies, excepted  from  its  provisions.  There  is  no  averment,  how- 
ever, in  the  bill  that  any  of  such  lands  are  mineral  lauds.  On  the 
contrary,  it  is  alleged: 

“That  said  lands,  and  each  and  every  part  tliereof,  were,  prior  to  the  at- 
tempted assessment  and  tax  levies  hereinafter  referred  to,  surveyed  by  the 
United  States,  or  under  Its  authority,  and  were  reported  by  the  surveyors  mak- 


I 


Digitized  by  Google 


416 


. 28  C.  C.  A-  REPORTS. 


In^  8uoh  surveys  to  be  aftricultural  lands  and  nonmineral  In  character,  and  as 
yet,  so  far  as  your  orators  have  information,  no  minerals  in  quantities  suffi- 
cient to  add  to  the  richness  of  said  lands,  or  to  justify  expenditure  for  their 
extraction  by  any  metliods  of  mining  now  in  use  or  invented,  or  known  to  ex- 
ist, have  been  discovered  in  said  lands.” 

This  state  of  the  facts  brings  the  case  within  the  rule  announced 
in  Wisconsin  Cent.  R Co.  v.  Price  Co.,  supra,  as  to  the  lands  included 
in  the  grant,  which  were  held  to  be  taxable. 

We  had  occasion  in  Railroad  Co.  v.  Wright,  4 C.  C.  A.  193.  54  Fe<l. 
B7,  to  pass  upon  a similar  question;  the  onlv  substantial  difference 
in  the  facts,  so  far  as  the  present  discussion  is  involved,  being  that 
in  that  case  the  bill  alleged  that  the  commissioner  of  the  general 
land  oftice  had  refused  to  issue  patents  to  the  railroad  company  for 
the  lands  granted,  because  the  railroad  company  had  failed  and  re- 
fuscHl  to  file  with  the  commissioner  affidavits  showing  the  nonmineral 
character  of  the  land,  while  in  the  present  ca.se  it  is  admitted  that  the 
railroad  company  and  the  receivers  thereof  have  b(‘en  at  all  times  dili- 
gent and  active  in  obtaining  the  adjustment  of  said  grant,  and  in  ob- 
taining j)at(*nts  to  said  company  for  the  granted  lands,  and  have  done 
everything  in  their  means  and  power  to  obtain  the  final  adjustment 
of  the  grant,  and  to  obtain  patents  for  the  land  di*scribed  in  the  com- 
plaint. This  difference  in  the  facts  makes  no  real  distinction  in  the 
principles  involved  in  this  discussion.  In  that  case  substantially 
the  same  argument  was  made  as  in  this.  The  court,  referring  to  the 
argument  then  made,  stiid: 

•‘Coimsol  for  appellant  assalLs  the  de<'lsion  rendered  by  the  eimilt  court,  and 
argues  at  great  length,  from  several  different  standpoints,  to  the  effect  that  the 
averments  of  tlie  bill  clearly  show  that  all  tlie  facts  ne<*essary  to  determine 
wiietlier  the  lands  in  ((ue.stion  are  within  the  descrli)tloii  contained  in  the  act 
of  congress  have  never  been  ascertained;  tliat  tliey  cannot  be  identified  as 
ian»ls  coming  within  the  provisions  of  the  act,  and  liave  not  been  segregated 
from  tlie  public  domain:  that  until  such  time  as  they  are  fully  deflneil  an*l 
segn>gatetl  from  the  public  domain  the  lands  i*annot  be  taxed  by  the  state: 
tliat  the  lands  are  not  taxable  until  the  UnittHl  States  ceases  to  hold  or  claim 
any  such  interest  in  them  a.s  to  justify  tlie  withholding  of  laitents  therefor; 
that  they  are  not  taxable  while  there  remains  any  duty  unperformed  by  the 
United  States  or  its  officers  of  determining  the  facts  upon  tlie  existence  of 
wiiich  depends  appellant’s  right  to  have  jiatents  issued  to  it  for  said  lands; 
that  the  detennlnatlon  of  sucli  facts  is  necessarily  a condition  prwedent  to  tlie 
issuaiK-e  of  such  patents:  tliat  the  lauds  are  not  taxable  until  appellant  lias 
pro<ureil  and  filed  affidavits  of  their  iKmmineral  diameter  in  the  interior  de- 
imrfmeiit  of  tlie  government,  if  the  otficei-s  of  that  dejiartment  have  any  au- 
tliority  to  demand  such  aflidavlts:  and.  finally,  tliat  the  lands  are  subject  to 
exploration  and  location  as  niliieral  laiuLs,  and  for  this  reason  are  not  uixable. 
In  supiKirt  of  this  argument  I'oiinsel  cites  a vast  number  of  authorities,  stale 
and  national.  iiK-liidlng  numerous  rulings  made  b.v  the  interior  dejiartniem. 
'Hie  sum  and  siilistaiice  of  the  entire  argument  made  by  counsel  is  that  apfs*!- 
hint  is  tlie  owmer  of  the  absolute  title  to  all  the  lamls  granted  by  the  act  of 
coiign*ss  for  every  purpose  except  as  to  the  right  of  taxation  by  tlie  states.” 

In  Railroad  Co.  v.  Raltorsou,  154  U.  S,  130,  132,  14  8iip.  Ct.  977. 
the  court  said: 

“Tlie  ground  uism  which  it  w’as  asserted  that  these  lands  were  not  subject 
to  taxation  was  fliat  they  had  not  b<»en  hleiitlfitHl  as  lands  i>as.slng  to  the  plain- 
tiff under  its  grant,  liecaii.'ie  the  United  States  had  refused  to  certify  them, 
and  hel<i  tlumi  suspended  “for  the  reason  that  it  is  claimed  that  such  lands  are 
mincrul,  and  are  excei>tcd  from  the  grant  to  the  plaintiff.*  It  was  said  in  Wis- 
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codsId  Cent.  R.  Co.  v.  Price  Co.,  133  U.  S.  496,  505,  10  Sup.  Ct.  344.  that  ‘he 
■wlio  has  the  right  to  proiierty.  and  Is  not  exchide<l  from  Its  enjfiyment,  shall 
not  l>e  permitted  to  use  the  legal  title  of  the  g(»verniiient  to  avoid  his  just  share 
of  state  taxation’;  and  plaintilT  does  not  state  whether  all  or  any  part  of  tiu* 
lands  are  mineral  or  nonmineral.  If  the  legal  or  equitable  title  to  the  lands, 
or  any  of  them,  was  In  the  plaintiff,  then  it  was  liable  for  the  taxes  on  all  or 
some  of  them:  and  the  mere  fact  that  the  tlti<‘  might  be  In  controversy  would 
not  appear  in  Itself  to  furnl.sh  sutticieut  reason  why  plaintiff  should  not  deter- 
mine whether  the  lands  or  some  of  them  were  worth  paying  taxes  on  or  not.” 

The  court  disposed  of  the  case  upon  other  grounds.  But  the  lan- 
guage of  the  court,  as  quoted,  is  indicative  of  its  views  upon  the  ques- 
tion here  involved,  and  is  sufficiently  expressive  to  justify  a reference 
thereto  in  support  of  the  right  of  the  state  to  tax  the  lands. 

In  Central  Pac.  R.  Co.  v.  Nevada,  1G2  U.  S.  512,  16  Sup.  Ct.  885, 
which  is  distinguishable  from  this  case  only  upon  the  ground  that 
there  the  state  liad  levied  the  tax  upon  the  possessory  claim  of  the 
railroad  company,  while  in  this  case  it  is  claimed  that  it  is  not  the 
interest  of  the  company,  but  the  land  itself,  that  is  assessed.  But  the 
identical  i»oint  here  raised  was  there  argued  and  relied  upon  by  the 
attorney  for  the  railroad  company,  and  was  answered  by  the  court  as 
follows: 

“It  is  fiirtlier  claimed  that  no  lands  grantwl  to  this  road  can  be  taxed  prior 
to  the  is.sue  of  tlie  patent,  because  the  grant  excludes  mineral  lands,— not 
only  minerals,  but  mineral  lands;  that  the  right  and  power  to  a.scertam  which 
of  the  lands  are  mineral  and  which  nonmineral  is  vested  exclusively  in  the  of- 
ficers of  the  government,  and  can  be  proved  only  by  the  issue  of  a patent, 
ns  held  by  this  court  In  Barden  v.  Railroad  Co.,  154  U.  S.  2S8,  14  Sup.  Ct.  10:i0. 

It  is  argued  that,  If  the  railroad  comiuiny  paid  taxes  upon  tliese  lands,  It  might 
never  own  or  require  them,  and  the  tax  would  consequently  be  paid  on  property 
It  never  owned  or  could  own;  and  that,  upon  the  other  hand.  If  the  company 
should  not  pay  the  taxes,  and  the  lands  be  .sold  under  tlie  judgment  appealed 
from,  the  title  to  the  lands.  If  the  assessments  were  valid,  w’ould  pass  to  the 
purchaser,  w’hether  they  were  mineral  or  not.  * • • It  Is  true  that  In  the 
Barden  Case  we  held  that  mineral  lands  were  excluded  from  the  operation  of 
the  Pacific  Railroad  land  grants  whether  such  minerals  w'cre  known  or  un- 
known at  the  date  of  the  grant,  because  the  statute.'*  had  excepted  tliem  In  the 
most  nne*qulvo<*al  terms;  but  nothing  was  said  in  that  case  to  inipugit  tlie  au- 
thority of  tlie  previous  cases  which  had  held  that  these  grants  were  in  prtesenti 
of  lands  to  be  afterwards  located.  They  be<ame  .so  located  when  tliey  were 
surveyetl.  Then  the  grants  attaclied  to  them  subject  to  certain  specitltHl  ex- 
ceptions, one  of  w'hlch  was  that  minerals  should  he  discovered  upon  them  before 
the  issue  of  a ixilent,  when,  as  to  such  lands,  tlie  title  of  tlte  company  failed. 

The  .i»os.'.ihillty.  however,  that  minerals  might  he  discovereil  upon  certain  sec- 
tions of  these  lands,  as  to  wltlch  the  title  of  tlie  railroad  company  might  bo  de- 
feasilde.  would  not  impair  their  title  to  tlie  great  Inilk  of  the  grant,  or  enable 
the  company,  with  rcsj»ect  tlicreto,  to  evade  its  just  obligations  to  the  state. 

Slnnild  tlio  company  discLiim  a right  to  tlio  po.s.scssion  of  any  portion  of  the.se 
lands  by  rea.son  of  tlie  discovery  of  niluerals  tiieri'oii.  thi're  would  remain  uo 
riglit  to  tax  tliem  under  the  statutes  of  Nevada:  but.  so  long  as  the  couipany 
asserts  a iiossessory  claim  to  them,  it  itnpll(*s  a corresi>ondiiig  obligation  to  pay 
the  taxes  upon  them.  State  v.  Central  Bac.  R.  Co.,  20  Nev.  372,  22  Bac.  2.37.” 

We  have  quoted  thus  extensively  from  the  decisions  of  the  United 
States  courts  for  the  purpose  of  sliowing  that  tiie  tpiestions  raised 
and  discussed  in  this  case  are  neitlier  new  nor  novel.  The  ]>oints 
raised  are  precisely  the  same  as  were  raised  in  the  csises  before  the 
decision  in  the  Barden  Case,  and  the  decision  in  that  case  in  no  man- 
ner changes  the  rulings  that  had  been  jireviously  made  upon  the  same 
28  C.C.A.-27 
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identical  question.  In  fact,  this  is  apparent  from  the  language  of 
the  court  iiself  in  that  cast*,  heretofore  quoted,  in  which  it  is  t*x- 
pressly  affirmed  that,  notwithstanding  the  views  expresstnl  as  to 
the  character  of  tlie  grant,  it  would  not  in  any  manner  interfere  with 
tJhe  right  of  the  state  to  tax  the  lands  granted  to  the  railroad  com- 
pany. 

Appellee  cites  section  ;JG97  of  the  Political  Code  of  MontJilla,  wliich 
provides  for  the  assessment  of  land  in  subdivisions  and  by  st‘ctiuns. 
and  argues  that  such  an  assessment  cannot  be  construed  as  an  assess- 
ment of  the  interest  of  the  railroad  company  therein.  Section  37t)0 
of  the  siime  Code  provides  tJiat  the  assessor  shall  ascertain  “all  prop- 
erty in  his  county  subject  to  taxation,  * * • and  must  assess 

such  property  to  the  persons  by  whom  it  was  owned  or  claimed,  or 
in  whose  possession  or  control  it  was  at  12  o’clock  m.  of  the  tirst 
Monday  of  March  next  preceding.”  Section  3G70  provides  that  “all 
property  in  this  state  is  subject  to  taxation,”  except  as  provideil  in 
section  3G71.  The  lands  in  question  do  not  come  within  any  of  the 
exceptions  mentioned  in  se<‘tion  3G71,  unless  it  is  shown  that  they 
are  the  property  of  the  United  States.  It  is  not  so  shown,  unless  we 
indulge  in  the  presumption  that  they  are  mineral  lands.  This  we  are 
not  authorized  to  do.  All  presumptions  are  directly  to  the  contrary. 
In  favor  of  taxation  is  the  rule;  exemption  from  taxation  the  excep 
tion.  Mining  Co.  v.  Kennon,  3 Mont.  35,  37.  The  term  “property.  * 
in  the  Code,  includes  real  i*state;  the  term  “real  estate”  includes  “the 
possession  of,  claim  to,  ownei*ship  of,  or  right  to  the  possession  of, 
land.”  Section  3080.  Possession  with  a claim  of  ownership  is  a 
subject  of  taxation,  and  imposes  on  the  occupant  the  duty  of  paying 
the  tax  levied  upon  the  property.  Reily  v.  Lancaster,  30  Cal.  354. 
35G,  and  authorities  there  cited.  The  assessment  was  made  in  the 
nmnner  required  by  law.  The  regularity  of  all  the  acts  of  the  assess- 
ing and  collecting  officers  is  conceded.  There  is  nothing  in  any  of  the 
statutory  provisions  of  Montana  which  can  fairly  be  construed  as 
depriving  the  state  of  its  authority  to  tax  the  property  as  the  lands 
of  the  railroad  company.  In  Ibiilroad  Co.  v.  McUinnis  (N,  D.)  G1  N. 
W.  10.32,  1034,  the  court,  in  passing  upon  a similar  question,  held 
that,  if  the  railroad  comptiny  was  not  the  owner  of  the  lands,  and  had 
not  sufficient  title  to  support  the  levy  of  the  assessment,  it  could  not 
and  should  not  be  allow  ed  to  que.stion  “the  legality  of  the  tax.”  The 
railroad  comj)any  cannot  complain  of  any  injustice  or  hardship  in  be 
ing  conij>elled  to  pay  taxes  on  this  land.  It  has  as  perfect  and  com- 
plete title  tln*reto.  subject  only  to  the  excev>tions  stated  in  the  act. 
as  if  it  had  a patent  thereto  (as  is  clearlv  shown  in  Wisconsin  Cent. 
R.  Co.  V.  Price  Co.,  supra);  and,  if  any  part  or  ])ortion  of  the  land 
is  to  l)e  excluded  from  the  grant  because  coming  within  any  of  the 
<*xc<‘ptions  mentioned  in  the  grant,  tlu*n.  by  the  (*xpress  terms  of  the 
grant,  the  railroad  company  is  entitled  to  select,  with  the  approval 
of  the  secretary  of  the  interior,  an  equal  quantity  of  other  land  in 
lieu  thereof.  The  act  of  February  2G,  1S05.  does  not  contain  any 
provisions  which  indicate  any  intention  on  the  part  of  congress  to  re- 
lieve the  lands  granted  from  state  taxation  until  such  time  as  it  may 
be  finally  settled  what  portions  thereof,  if  any,  are  mineral  lands. 
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It  appears  from  flu*  pleadinju^s  that  appellee  has  executed  mort- 
gages upon  this  land,  ther<‘bv  asserting  its  ownership  therein.  It  is 
admitted  that  it  has  all  the  right,  title,  and  interest  in  the  land  as 
conferred  upon  it  by  the  act  of  congress. 

We  are  of  opinion  that  the  land  is  taxable.  The  railroad  company, 
by  virtue  of  its  grant,  has  an  indefeasible  right  or  title  thereto.  The 
land  has  become  the  property  of  the  railroad  company  in  the  sens(* 
that  there  is  nothing  to  prevent  its  use  and  enjoyment  by  the  com- 
pany. It  being  the  beneficial  owner  of  the  land,  and  being  protected 
in  its  use  and  enjoyment,  there  is  no  substantial  reason  why  it  should 
not  be  compelled  to  pay  taxes  thereon.  The  argument  that  it  may 
some  time  in  the  future  be  shown  that  some  part  thereof  is  mineral 
land  is  too  remote,  indefinite,  and  uncertain  to  be  seriously  consid- 
ered by  th(?  court  as  a valid  reason  for  refusing  to  enforce  the  right 
of  taxation.  Courts  should  deal  with  things  as  they  are,  without 
attempting  to  determine  rights  upon  mere  jmssibilities  and  specula- 
tions. The  duty  devolved  upon  the  railroad  company  to  affirma- 
tively show'  that  the  lands  taxed  belong  to  the  class  which  was  ex- 
cluded from  its  grant.  In  other  w'ords,  the  burden  was  upon  tht? 
railroad  company  to  show  that  the  lands  taxed  w'ere  mineral  lands. 
State  V.  Central  Pac.  K.  Co.,  20  Nev.  372,  3K1,  22  Pac.  237;  Railroad 
C'O.  V.  McGinnis  (N.  D.)  61  N.  W.  1032,  1035.  It  should  not  be 
allowed  to  blow'  hot  and  cold;  to  say  in  one  breath  the  lands  are  not 
mineral  for  the  purpose  of  establishing  its  rights  therein,  and  in  the 
next  breath  to  say  that  the  lands  mav  be  mineral  for  the  purpose  of 
avoiding  the  payment  of  taxes  thereon.  The  judgment  and  decree 
of  the  circuit  court  is  reversed,  and  cause  remanded,  with  instructions 
to  dismiss  the  bill,  and  enter  judgment  in  favor  of  appellant  for  his 
costs. 


reil.  287.) 

HARDING  V.  MINNKATOLIS  NOimiKRN  RY.  CO. 

(Circuit  Court  of  Appt*«ls.  EIjrlitli  Circuit.  December  13.  1897.) 

No.  929. 

Pi  ni.ic  Lands— Omission  of  Ist.and  fro.m  Schvky— Rights  of  Ripatuan  Own- 

KRS. 

In  1849  the  poveriiiiuTit  inu<le  a survey  of  hinds  lyliiR  on  the  east  bank 
of  the  Mississippi  river,  tliose  oiiposite  beinjj:  at  tliat  time  owne<l  by  the 
Indians.  Opposite  tlie  survey,  and  near  the  east  siile  of  the  river,  was  a 
small  island,  containiiu;  alMUit  si.\  a<*res.  which  was  not  surveyed  nor 
shown  on  the  plat.  An  e.xttiision  of  the  snrvty  to  the  island  would  have 
broiijjht  tile  corner  of  four  sections  near  its  center,  the  remainder  of  two 
of  such  sections  lying  on  the  west  side  of  the  river.  In  lSj>3  the  laud  on 
the  west  side  was  surveyed,  together  with  the  island,  whieli  was  then 
divided  into  four  lot.s,  e.ach  included  in  a different  section.  I'nder  this  sur- 
vey the  island  was  entereil  in  LH.")."*.  and  afterwards  patented.  The  land 
opposite  on  the  east  bank  was  patented  in  1849,  and  no  claim  to  the  island 
was  made  by  the  owners  thereof  for  more  than  40  years  thereafter.  Ih!tl 
that,  under  such  facts,  there  was  no  presumption  tliat  the  government  in- 
tended, in  omitting  the  island  from  the  first  survey,  to  relinquish  Its  title 
thereto,  in  favor  of  those  who  should  become  owners  of  the  river  frontage 
on  the  east  bank. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Action  by  Edgar  Harding  against  the  Minneapolis  Northern  Rail- 
way Company.  A verdict  wus  directed  for  the  defendant,  and  the 
plaintilT  brings  error. 

M.  H.  Boutelle  (N.  H.  Chase,  on  the  brief),  for  plaintiff  in  error. 

J.  R.  Atwater,  for  defendant  in  error. 

Before  SANBORN  and  TELVYER,  Circuit  Judges,  and  RINER, 
District  Judge. 

THAYER,  Circuit  Judge.  This  is  a suit  in  ejectment.  The  plain- 
tiff in  error  sued  the  defendant  in  error  in  the  lower  court  to  recover 
the  possession  of  a tract  of  land  in  the  city  of  Minneapolis,  Minn., 
which  was  a part  of  a formerly  w’ell-deflned  island  in  the  Mississippi 
river.  He  deraigned  his  title  to  the  land  in  question  under  a patent 
issued  by  the  United  States  to  Peare  Botenau  (properh’  spelled  Pierie 
Bottineau),  on  March  2r>,  1849,  whereby  there  w-as  granted  to  the  pat- 
entee, his  heirs  and  assigns,  “the  northwest  quarter  of  the  southwest 
quarter  and  lot  numb(*r  one  of  section  fourteen  in  towmship  twenty-nine 
north,  of  range  twenty-four  w'est,  in  the  district  of  lands  subject  to  sale 
at  the  Falls  of  St.  Croix.  Wisconsin,  containing  seventy-five  acres  and 
thirty-tw'o-hundr(xlths  of  an  acre,  according  to  the  official  plat  of  the 

EXHIBIT  E. 


Tlio  two  red  pnrnllel  lines,  referred  to  in  the  opinion  of  the  court,  are  in- 
dicated by  heavy  black  lines. 
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The  red  lines,  referred  to  in  the  opinion  of  the  court,  are  Indicated  by  heavy 
black  lines. 
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survey  of  the  said  lands  returned  to  the  i^em*rai  land  offiee  by  the  sur- 
veyor geu(*ral.’’  The  plat  which  appears  on  the  following  page  is  a copy 
of  the  public  survey  to  which  reference  was  made  in  the  aforesaid 
patent.  Lot  1,  which  is  referred  to  in  the  patent,  is  indicated  on 
the  plat  by  red  lines,  and  contains  35.32  acres.  It  will  be  observed 
thTit  lot  1 has  a river  frontage,  and.  while  the  fact  is  not  disclosed 
by  the  plat  of  the  original  survey,  yet  it  is  nevertheless  true  that,  at 
the  time  said  surv€*y  was  made  and  filed  in  the  genenil  land  ottice, 
there  was  a small  island  in  the  Mississippi  river  in  front  of  lot  1, 
at  the  place  indicated  on  the  plat  by  a star,  which  lay  on  the  east 
side  of  the  main  channel  of  the  Mississippi  river,  and  was  subse- 
quently known  as  “Boom  Island.”  The  land  claimed  by  the  plain- 
tiff in  this  case  is  a part  of  Boom  island,  and  he  asserts  a title  there- 
to, not  because  it  was  in  terms  conveyed  to  him  by  his  grantor,  but 
because  he  has  become  tin*  ow  ner,  by  mesne  conveyances  under  Botti- 
neau, of  a part  of  the  land  originaily  patented  to  him,  which  abuts 
on  the  Missis.sippi  riv(*r  opposite  to  the  south  end  of  Boom  island. 

The  diagram  marked  “Kxhibit  E”  shows  the  outline  of  Boom 
island,  and  the  part  thereof  which  is  included  between  the  two  red 
parallel  lines  indicates  the  portion  of  the  island  which  is  claimed 
by  the  plaintiff  because  of  his  river  frontage.  When  the  survey  of 
March  25,  1841),  was  mad(‘,  the  Indian  title  to  the  lands  on  the  west 
bank  of  the  Mississipju  river  had  not  been  extinguished,  and  the  land 
had  not  been  surveyed,  but  so  much  of  township  29  N.,  of  range  24 
W.,  as  is  situated  on  the  west  side  of  the  Mississippi  river,  was  sur- 
veyed by  the  government  in  the  year  1853,  after  the  Indian  title  had 
b(M^n  extinguished.  On  the  plat  of  said  last-mentioned  survey,  which 
completed  the  survey  of  said  township.  Boom  island  was  duly  out- 
lined and  platted.  On  March  25,  1849,  Boom  island  was  separated 
from  the  east  bank  of  the  river  by  a slough,  through  which  a con- 
sid(‘rable  volume  of  water  then  flowed;  and  on  some  occasions  boats 
passed  between  the  island  and  the  east  bank  of  the  river,  although 
the  main  channel  of  the  river  was  unquestionably  on  the  west  sid^ 
of  the  island.  The  east  bank  of  the  river  opposite  to  Boom  island 
was  somewhat  abrupt,  and  a little  higher  than  the  island,  and  the 
island  was  covered  with  a growth  of  small  timber.  Since  then, 
how  ever,  the  channel  between  the  island  and  the  east  bank  has  been 
gradually  AIUmI  iij)  by  sawdust  and  sediment,  so  that,  when  the  river 
is  very  low',  it  is  sormdimes  possible  to  walk  from  the  east  bank  of 
the  river  to  the  island  at  its  north  end;  but  usually  there  is  some 
flow  of  water  through  the  slough,  and,  when  the  river  is  high,  a con- 
sid(‘rable  volume  of  water  still  flows  between  the  island  and  the 
mainland.  Moreover,  between  the  land  which  is  now'  owned  by  the 
plaintiff  on  the  east  bank  of  the  river  and  the  south  (*nd  of  the  island 
there  is  a stretch  of  water  which  is  usuallv  from  75  to  80  feet  wide 
that  can  only  be  crossed  with  a skiff  or  boat.  On  October  24,  1854, 
after  the  fractional  part  of  township  29  N.,  of  range  24  W.,  which 
li(‘s  on  the  west  bank  of  the  Mississipju  river,  had  been  surveytHl. 
Herman  Saunders  entered  the  island,  which  wtis  first  disclosetl  by 
that  survey,  and  is  now  known  as  “Boom  Island,”  in  the  public  land 
oflice,  and  received  a patent  therefor  on  May  3,  1859.  In  said  pat- 
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ont  Boom  island  is  designated  as  “lot  numbered  two  of  section  four- 
teen, lot  numlK*red  four  of  section  fifteen,  lot  numbered  one  of  sec- 
tion twenty-two,  and  lot  numbiMed  eight  of  section  twenty-three,  in 
township  twenty-nine  north,  of  range  twenty-four  west,  in  the  dis- 
trict of  lands  fiirmerly  subject  to  sale  at  Stillwater,  now  Cambridge, 
Minnesota,  containing  six  acres  and  ninety-four  hundredths  of  an 
acre,  according  to  the  ollicial  plat  of  the  survey  of  said  lands  re- 
turned to  the  general  land  oflice  by  the  surveyor  general.*’  It  is 
under  this  latter  patent  to  Saundei*s  tliat  the  d<*fendant  company 
holds  possc^ssiou  and  deraigns  its  title. 

The  t)lainti£f  lays  claim  to  Boom  island  on  the  ground  that  the  fail- 
ure of  the  government  surveyors  to  disclose  tlie  island  by  the  sur  vey 
made  juior  to  March  25.  1840,  to  which  reference  was  made  in  the 
patent  to  Bottineau,  estoj»|M*d  the  Cniled  States,  after  the  gi*ant  to 
Bottineau,  from  thereafter  surveying  the  island  or  asserting  a title 
thereto.  The  plaintitT  claims  that  the  island,  being  undisclosed  by 
the  first  survey,  passed  to  Bottineau  by  virtin*  of  his  pat(*nt;  that,  by 
failing  to  plat  the  island,  the  government  surveyors  in  elTect  declared 
that  it  was  of  no  value,  and  of  no  more  im|Mniance  than  an  equiva- 
aleut  portion  of  the  bed  of  the  stream;  and  that  the  ri))arian  ]>ro- 
prietors  on  the  east  bank  of  the  river  are  thtTefore  (uititled  to  claim 
such  jmrts  of  the  island  as  lie  on  their  respective  fronts,  jirecisely 
as  they  might  claim  it  if  it  was  an  accndion  foriinal  in  front  of 
their  resj>e<  tive  prop<*rties  by  the  action  of  the  currents  of  the  river 
since  the  survey  was  made.  It  may  be  conceded  to  1k‘  the  g(*neral 
rule  that  where  a government  survey  along  the  banks  <d  a navigabh* 
stream  is  made,  and  the  banks  of  the  stream  are  meandered,  but  the 
survey  fails  to  disclose  a small  island  contiguous  to  the  shore,  the 
riparian  proprietor  holding  the  adjacent  shore  land  under  a grant 
from  the  government  is  entitled  to  such  land  as  ap]nirtenant  to  the 
jn*ant.  This  rule  rests  upon  the  ground  that  the  failure  to  survey 
small  islands  contiguous  to  either  shore  is  evidence*  of  an  intent  on 
the  part  of  the  government  to  surrender  all  claim  th<*reto  in  favor  of 
trie  adjoining  riparian  proprietors.  Railroad  Co.  v.  Butler,  150  TJ. 
S.  87,  15  Sup.  Ct.  001;  Butler  v.  Railroad  Co.,  85  Mich.  24fi,  48  N. 
W.  500;  Middleton  v.  Pritchard,  3 Scam.  510,  520;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  11  Sup.  Ct.  808,  838.  But  as  the  rule  last  men- 
tioned for  the  construction  of  grants  is  founded  upon  the  presumed 
intent  of  the  government  to  relinquish  its  title  to  islands  which  are 
contiguous  to  the  bank  of  a stream,  and  are  not  suiweyed  or  platted, 
the  rule  in  question  ought  not  to  be  applir*tl  when  the  circumstances 
are  such  as  to  rebut  that  ]uesuinption.  If,  when  the  bank  of  a 
stre^am  is  surveyed  and  iiu*amler(Hl,  good  r«*asons  exist  for  not  indi- 
caiing  on  the  survey  the  existence  of  an  island  contiguous  to  the 
shore,  the  mere  failure  to  indicate  it  ought  not  to  be  given  the  effect 
of  divesting  the  government  of  its  title  thereto.  In  the  cast*  at  bar 
we  think  that  reasons  did  exist  when  the  first  survey  was  made  for 
not  platting  Boom  island,  and  that  they  are  sufficient  to  overcon^** 
the  presumption,  which  would  otherwise  arise  from  the  survey,  that 
the  government  intemh*d  to  relinquish  its  title  to  the  island.  It  has 
already  been  shown  that  the  survey  to  which  refereuce  was  made  in 
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the  Bottineau  patent  was  neither  a complete  survey  of  the  river  nor  a 
complete  survey  of  township  21)  N.,  of  range  24  W.,  because  a consid- 
erable portion  of  the  township  was  on  the  west  bank  of  the  river,  in 
what  was  then  Indian  countrv.  Furthennore,  it  will  be  observed  bv 
reference  to  “Exhibit  E’’  that  four  of  the  sections  of  the  township, 
to  wit,  sections  14,  15,  22,  and  23,  cornered  on  the  island  about  in  tie* 
center  thereof,^ two  of  which  sections  were  in  the  fractional  part  of 
township  21),  which  was  surveyed  in  the  year  1853,  after  the  Indian 
title  thereto  had  been  extinguished.  When  the  survey  of  the  town- 
ship was  complet(*d.  Boom  island  was  duly  surveyed  and  platted,  and 
shortly  thereafter  the  land  forming  the  island  was  exposed  for  sale, 
and  was  sold  to  Hiram  Saunders,  under  whom  the  defendant  claims. 
It  is  fair  to  infer  from  these  facts  that  the  surveyors  who  made  the 
first  survey  of  a fractional  part  of  the  township  on  the  east  bank  of 
the  river  omitted  Boom  island  from  the  plat  of  that  survey,  because 
a part  of  the  island  lay  in  sections  of  the  township  which  could  not  at 
that  time  be  surveyed.  It  is  most  probable  that  they  did  not  sur- 
vey and  plat  the  island,  because  they  did  not  deem  it  expedient  to  do 
so  until  the  residue  of  the  township  lying  west  of  the  river  was  sur- 
veyed and  platted.  In  view  of  all  the  circumstances  of  the  case, 
and  in  view  of  the  fact  that  the  government,  as  early  as  1853,  caused 
the  island  to  be  surveyed,  it  is  most  likelv.  we  think,  that  the  govern- 
ment surveyors  omitted  to  note  the  location,  contour,  and  area  of 
the  island  on  the  first  jilat,  for  the  reasons  last  suggested,  rather  than 
for  the  reason  that  they  detuned  the  island  of  no  importance,  and  prop- 
erly appurtenant  to  shore  land  w^hich  fronted  the  island. 

In  further  support  of  the  view  that  the  facts  in  the  case  do  not 
warrant  an  infertuice  that  the  government  intended  to  relinquish  its 
title  to  Boom  island  when  it  made  the  first  survey,  it  may  be  said 
that  the  evidence  contained  in  this  recoi*d  fails  to  show  that  Bottineau 
or  any  of  those  claiming  under  him,  except  the  plaintilT,  ever  took 
]>ossession  of  Boom  island  as  appurtiuiant  to  the  grant,  or  asserted  a 
title  thereto  under  the  patent  of  March  25.  1840.  They  appt*ar  to 
have  recognized  the  government’s  right  to  survey  the  island  as  a part 
of  the  public  domain  subsequent  to  the  date  of  that  patent,  as  well 
as  its  right  to  sell  the  land  to  Saunders;  for,  so  far  as  the  evidence 
shows,  they  never  took  any  steps,  until  the  present  suit  was  filed, 
to  challenge  the  survey  or  patent,  or  to  prevent  a sale.  The  conduct 
of  Bottineau,  and  those  claiming  under  him.  for  moix*  than  40  yi^rs, 
has  been  in  the  nature  of  an  admission  that  the  claim  made  by  the 
government  in  1853,  that  Boom  island  was  still  a part  of  the  public 
domain,  was  a lawful  claim.  In  this  latter  respect  the  case  at  bar 
differs  essentially  from  the  case  of  Railroad  Co.  v.  Butler,  supra,  on 
which  much  reliance  was  placed  on  the  argument  by  the  plaintilfs 
counsel.  In  that  case  a survey  of  laud  on  the  river  bank  which 
failed,  as  in  this  case,  to  disclose  an  island  contiguous  to  the  shore, 
was  made  in  1831;  and  the  land  on  the  bank  was  entered  by  those 
under  whom  the  plaintiffs  claimed,  in  the  following  year, — 1832.  In 
the  year  1837  the  opposite  bank  of  the  river  was  also  surveyed,  and 
lertain  islands  in  the  river  were  disclosed  and  surveyed;  but  the 
one  in  dispute  was  not  then  surveyed  or  disclosed,  and  no  survey  of 
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said  island  was  made  until  1855.  \Vben  the  government  patented 
the  island  in  controversy  to  a third  party  under  the  survey  made  in 
1855,  and  the  grantee  filed  his  patent  for  record,  the  plaintiffs,  oppo- 
site to  whose  land  the  island  lay,  immediately  commenced  a suit  to 
cancel  and  annul  the  patent  as  a cloud  upon  their  title.  In  that  case 
there  was  no  pretense  that  the  riparian  proprietors  ever  acquiesced 
in  the  claim  made  by  the  government  that  the  island  remained  pub- 
lic property,  notwithstanding  the  first  survey;  while  in  the  case  at 
bar  the  evidence  indicates  such  acquiescence  for  at  least  3C  years, — 
that  is  to  say,  since  the  island  w'as  patented  to  Saunders,  on  May  3, 
1859.  Without  pursuing  the  subject  at  any  greater  length,  it  is  suf- 
ficient to  say  that,  upon  the  state  of  facts  disclosed  by  the  evidence, 
we  think  that  the  circuit  court  did  right  in  instructing  the  jury,  at 
the  close  of  all  the  evidence,  to  return  a verdict  for  the  defendant 
company;  and  the  judgment  entered  upon  said  verdict  is  therefor** 
afiii'med. 


(84  Fed.  329.) 

TTNITED  STATES  v.  MOSES. 

(Circuit  CJourt  of  Appeals,  Second  Circuit  December  1,  1807.) 

No.  12. 

CCBTOMS  DlTIES — Cl.AS.SIKICATION— PaPER. 

A very  llpht  paptn*.  soft,  semitransparent,  long-flbered,  and  dull-flnlsbed. 
which  Is  highly  absorbent,  and  therefore  much  used  by  dentists,  and  which 
Is  also  use<I  for  making  paper  napkins,  held  to  have  been  dutiable,  under 
paragraph  422  of  the  act  of  Octol^r  1,  1890,  as  “paper  not  specially  pro- 
vided for,"  and  not  to  have  been  “tissue  paiKT,"  so  as  to  be  dutiable  under 
paragraph  410. 

This  is  an  appeal  from  a decision  of  the  circuit  court.  Southern 
district  of  New  York,  which  affirmed  a decision  of  the  board  of 
general  appraisers,  reversing  a decision  of  the  collector  of  the  port 
of  New  York  in  regard  to  the  classification  for  customs  duties  of 
certain  merchandise. 

The  merchandise  In  question  Is  a very  light  paper,  soft,  semitransparent,  long- 
flljered,  and  dull-flnish^.  It  Is  highly  absorbent,  and  for  that  reason  is  much 
used  by  dentists.  It  is  also  used  for  making  paper  napkins,  and  in  connection 
with  a machine  called  the  “cyclostyle”  for  duplicating  Impressions.  It  weighs 
under  10  pounds  per  reani  of  500  sheets,  size  20x30.  The  collector  classified 
It  for  duty  under  paragraph  419  of  the  tariff  act  of  October  1,  1890:  “(410) 

Papers  known  commercially  as  copying  paper,  filtering  paper,  silver  paper,  and 
all  tissue  ijaper,  white  or  coloured,  made  up  in  copying  books,  reams,  or  in  any 
other  form,  eight  cents  per  pound,"  etc.  The  lmi)orter  claimed,  and  the  board 
found,  that  It  was  dutiable  under  paragraph  422  of  the  same  act,  which  reads: 
“(422)  Paper  hangings  and  paper  for  screens  or  fircboards,  writing  paper,  draw- 
ing paper,  and  all  other  paper  not  specially  provided  for  in  this  act,  25  i>er 
centum  ad  valorem.”  The  protest  referred  to  this  paragraph  with  sutllcient 
definiteness,  although  It  gave  the  wrong  paragraph  number. 

H.  D.  Sedgwick,  for  the  United  States. 

W.  B.  Coughtry,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
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I*ER  CURIAM.  It  is  not  disputed  that,  unless  the  merchandise 
be  tissue  paper,  it  is  properly  included  in  paragraph  422.  There  is 
no  other  paragi*aph  specially  providing  for  it.  The  sole  question 
presented,  therefore,  is  whether  it  is  “tissue  paper.”  We  do  not  find 
in  the  phraseology  of  paragraph  419  any  reason  for  holding  that  t he 
words  “tissue  paper,”  as  used  therein,  are  not  to  be  interpreted  in 
accordance  with  the  general  rule;  or  that  congress  intended  them  to 
have  any  other  or  different  meaning  from  that  which  they  had  in 
trade  and  commerce.  The  testimony  before  the  board  of  general 
appraisers  upon  the  question  whether  this  importation  was  one 
variety  of  the  “tissue  paper”  of  commerce  was  very  conflicting,  and 
the  additional  evidence  taken  in  the  circuit  court  presents  a like  con- 
flict. Under  the  circumstances  we  see  no  reason  for  reversing  the 
decisions  below.  Decision  of  circuit  court  aflBrmed. 


Fed.  :r.8.) 

THE  IDLEHOUR. 

NEI^JGAN  V.  THE  IDLEHOUR. 

(Circuit  C!ourt  of  Appeals,  Second  Circuit  December  1,  1807.) 

No.  G. 

Maritime  Liens— Supplies  Furnished  to  Restaurant  Keeper — State  Stat- 
utes. 

Under  the  New  York  statute  Rivlnjr  a lien  on  domestic  vessels  for  debts 
contracted  by  the  “master,  owner,  charterer,  builder,  or  cousij^jnee,  or  tbc 
SEent  of  either  of  them,”  there  Is  no  lien  for  goods  ordered  by  an  Independ- 
ent contractor  for  the  restaurant  privileges  of  an  excursion  steamer, 
though,  by  contract,  he  furnishes  meals  to  the  crew,  and  though  he  rep- 
resents himself  to  the  furnisher  as  being  the  vessel’s  steward,  when  in  fact 
he  neither  occupied  the  position  of  steward,  nor  was  held  out  as  such  by 
the  ship’s  officers  or  owners.^ 

This  is  an  appeal  from  a decree  of  the  district  court,  Northern 
district  of  New  York,  sustaining  a libel  filed  against  the  steamer 
Idlehour  under  the  statutes  of  the  state  of  New  York  providing  for 
liens  on  domestic  vessels  for  supplies,  etc. 

The  vessel  was  an  excursion  steamer  plying  In  and  near  the  harbor  of  the 
city  of  Buffalo  and  Niagara  river  points.  The  owner  entered  into  a contract 
with  one  Dewitt  C.  Tower,  whereby,  in  consideration  of  9000.  he  rented  to  .said 
Tower,  for  the  e.xciirsion  season  of  1S‘.M5.  “the  restaurant  and  stand  privilege#! 
of  said  steamer  Idlehour,  said  privileges  to  be  exclusive  from  the  bar  and 
stand  itrivileges  locjited  upon  the  promenade  deck.”  Tower  also  agreed  to  fur- 
nish meals  to  the  cr(*\v  at  a rate  of  10V«  eents  for  each  meal.  On  .Tune  3,  18t¥>. 
Tower  came  to  libelant’s  store,  and  stated  that  he  was  the  steward  of  the 
st«-amer  Idlehour.  and  wanted  to  buy  some  groceries  for  her.  If  they  could  be 
IxHight  cheap  enough.  The  price  being  satisfactory,  he  ordered  some,  which 
were  sent  down  by  libelant’s  delivery  wagon,  and  delivered  on  board  "down 
between-decks  In  the  galley.”  Libelant  had  never  seen  Tower  before.  There- 
after Tower  sometlme.s  ordered  similar  goods  personally;  sometimes  he  sent 
written  orders  with  the  heading.  “Steamer  Idlehour.”  sometimes  with  his  name 
sigiu*!],  and  sometimes  not.  These  orders  were  delivered  by  a boy  “that  was 

1 As  to  maritime  liens  arising  under  state  statutes,  see  note  to  The  Electron, 
21  C.  C.  A.  21. 
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wcirkinp  for  him.”  All  the  goods  so  ordered  were  delivered  in  the  same  way, 
viz.  by  the  driver  of  the  delivery  wagon,  who  took  them  down  Into  the  galley,  * 
where  he  turned  them  over  to  a woman,  whom  he  supposed  was  Tower’s 
wife.  He  says  that  he  saw  Tower  there  quite  often,  and  sometimes  while  he 
was  delivering  goods  he  saw  the  captain  ou  tlie  boat  walking  around,  and  some- 
times up  by  tile  pilot  bouse,  where  he  could  see  the  driver  and  the  wagon 
(which  was  lettered,  “D.  .7.  Nelligan,  31)  Main  Street,  (Groceries  and  Ship  Sup- 
plies”), but  that  lie  never  sitoke  to  the  captain,  nor  the  captain  to  him.  The 
captain  admits  that  he  saw  goods  delivered  to  Tower  from  this  wagon.  The 
hist  delivery  was  ou  August  1,  I.SIHI.  Libelaut  understood  that  the  boat  was 
owmed  by  Ziegler.  He  knew  the  captain  by  sight.  He  never  made  any  in- 
quiries of  either  to  find  out  whether  Tow'er  had  any  authority  to  order  goods 
for  the  boat.  He  saw  Tower  on  the  deck  of  the  Idlehour  occasionally  when  he 
happened  to  be  on  the  dock,  but  never  had  any  talk  with  him  as  to  his  au- 
tluirity,  e.Kcept  on  the  day  he  first  called.  It  further  appeared  tliat  Tower  had 
also  represented  himself  to  others  as  the  stewanl  of  the  Idlehour,  and  obtained 
supplies  from  them;  his  own  statements,  and  the  mere  circumstance  tliat  they 
sub.<eqiieutly  found  him  on  board,  being  taken  by  the  witnesses  ns  sufficient 
indication  that  he  w'as  in  fact  the  steward.  The  eviileuce  for  the  claimant 
showed  that  Tower  held  no  certificate  ns  steward,  that  he  was  not  uniformed, 
that  he  was  not  represented  as  stew\ard,  nor  held  out  to  the  pas.simgers  as 
such,  nor  called  steward,  nor  referred  to  ns  such  by  the  passengers,  and  that 
during  the  jicriod  in  question  there  was  no  one  on  the  boat  employed  as  steward, 
or  acting  in  such  capacity,  and  that  the  captain  and  the  agent  of  the  excur- 
sion line  wiilch  was  running  the  boat  ordered  her  supplies;  that  meals  w'ere  not 
furnished  at  regular  hours  on  the  boat,  but  that  it  “was  run  as  a restaurant, 
wiiere  anyliody  that  wanted  anything  could  go  up  and  buy  it,  and  pay  for  it 
on  the  spot,  the  meals  having  nothing  to  do  with  the  passenger  fares”;  that 
there  were  signs  hanging  up  where  they  ate.  such  as  “Dining  Hall,”  or  “Dining 
Room,”  and  also  “Saruhviches  and  Cake,”  “Tea  or  Coffee,”  and  that  Tower’s 
name  was  on  the  bottom  of  the  sign  he  had  up  for  sandwiches.  Tl»e  libelant 
further  ti'stified  that  the  agent  of  tlie  excursion  line  happened  in  his  store  some 
time  in  July,  and  made  a small  purchase,  for  which  he  paid  cash,  and  remarked 
incidentally,  ‘T  understand  that  one  of  our  boats  are  trading  with  you,  and,  if 
you  can  make  the  prices  right,  we  can  do  considerable  business.”  Tills  is  posi- 
tively denied  by  the  agent,  and  we  do  not  give  much  weight  to  the  statement. 

.1.  W.  Ingram,  for  appellant. 

Edw’.  M.  Hassett.  for  appellee. 

Before  WALLACE,  LA(X)MBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  We  are  unable,  upon  these  facts,  to  concur  in  the 
conclusion  of  the  district  judge.  The  state  statute  reserves  a lien 
in  the  case  of  debts  contracted  by  the  “inast(*r,  owner,  charterer, 
builder,  or  consignee,  or  the  agent  of  either  of  them,’^  but  Tower  was 
certainly  not  in  fact  smh  agent.  His  contract  with  the  owner 
shows  that  the  restaurant  which  he  conduct(*d  was  his  own  independ- 
ent enterprise,  and  the  circumstance  that  he  agreed  to  feed  the 
i i ew  at  so  much  per  meal  does  not  alter  the  situation.  Kretzmer  v. 
The  William  A.  Levering,  .3.5  Fed,  78.3;  Durando  v.  Steamboat  Co. 
(City  Ct.  N.  Y.)  4 N.  Y.  Supp.  386.  Nor  is  there  proof  sufliicient  to 
sustain  the  decree  upon  the  tlieory  that  the  owmer  of  the  ves.sel,  hav- 
ing held  Tower  out  to  the  world  as  the  vessel’s  steward,  is  now’  estop- 
jM*d  from  denying  that  he  held  any  such  relation.  The  opinion  in 
the  district  court  thus  states  the  ground  of  decision: 

*Tt  is  imdisputod  that  the  libelant’s  goods  w’ere  delivered  there  [on  board  the 
ves.‘<ell  openly,  in  broad  daylight,  his  wagon.'j  frequently  coming  there,  with 
his  name  U{xm  them;  and  I think  it  wa.s  the  duty  of  the  owners  of  the  vessel, 
if  tliey  did  not  wish  to  have  the  vessel  libeled,  under  such  circumstances,  to 
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notify  tlip  porson.s  furnishing  pood.s  to  the  man  who  occupied  tlie  position  of 
.ste  ward,  so  far  as  the  public  were  concerned,  that  they  were  not  resiwnslble: 
* • * and.  not  having  done  so,  I am  Inclined  to  think  that  the  owners  are 

now  estopped  from  saying  that  the  man  who  was  ostensibly  the  steward  was  not 
in  fact  the  steward.” 

We  do  not  think  that  the  evidence  supports  a tindiii"  that  Tower 
‘^occiijiied  the  position  of  steward/’  nor  tliat  he  was  “ostensibly  the 
steward,”  and  we  know  of  no  authority  which  would  ret^uire  the 
owners  of  an  excursion  steamer  to  hunt  up  all  persons  who  may 
staid  goods  aboard  of  the  kind  required  by  au  independent  contractor 
for  the  restaurant  privileges,  and  notify  them  that  the  purchases 
are  not  being  made  for  the  ship.  Reference  is  made  to  The  Sylvan 
Stream,  35  Fed.  314,  but  in  that  case  as  appears  from  the  opinion 
“the  goods  were  sold  upon  the  order  of  the  uniformed  and  certifi- 
cated steward  of  the  Sylvan  Stream,  with  the  knowledge  and  con- 
sent of  the  master.”  And  in  Bovard  v.  The  Mayflower,  39  Fed.  41, 
also  referred  to  on  the  brief,  it  is  stated  in  the  opinion  that  the  pro- 
visions for  the  lunch  counter  were  “furnished  under  a general  order 
given  by  the  captain.”  The  decree  of  the  district  court  is  reversed, 
with,  costs. 


(.84  Fed.  3U5.) 

THE  KOCH  ESTER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.  January  3,  1898.) 

No.  434. 

1.  Collision— Stkameu  and  Sail— Lookoct.s. 

Where  a scliooiier,  shortly  after  leaving  |X)rl,  collided  with  a steamer 
coining  in,  hdd,  on  coutllcting  evidence  and  the  probabilities  of  the  case, 
that  the  collision  was  due  to  the  fact  that  ail  ihe  schooner’s  crew,  except 
the  master  at  the  wheel,  were  engaged  in  setting  sail,  and  that,  the  master’s 
vision  b<*lng  obstructed  by  tlie  skills,  he  .several  times  left  the  wheel,  and 
went  to  the  8ch<x»ner’s  side,  to  observe  the  approach  of  the  steamer,  and 
that  the  constant  yawing  of  the  schtumer,  whereby  she  displayed  different 
lights  to  the  steauier,  misled  the  latter,  and  caused  her  to  change  her 
course;  and  that.  If  tlie  steamer  was  in  error  In  not  stopping  and  revers 
ing  as  provided  by  rule  21,  it  was  an  error  in  extremis. 

3.  Same— Iii’TY  of  Master. 

The  master  of  a sailing  vessel  lias  no  right  to  assume  the  duty  of  wheels- 
man at  a iKiint  w'here  the  commerce  of  the  lakes  converges  to  a port  like 
tliat  of  Chicago.  It  is  his  duty  at  such  a time  to  keep  a vigilant  outlook, 
and  to  he  on  hand  on  the  deck,  where  he  can  observe  the  movements  of 
approaching  vessels,  and  give  orders  accordingly.  81  Fed.  237,  affirmed. 

On  appeal  from  the  District  ('ourt  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

A liliel  was  lilcd  by  the  owner  of  the  .scliooner  Amaretta  Mosher  against  the 
steamer  Rochester  in  a cau.se  of  collision  civil  and  maritime.  The  owners 
of  the  steamer  answered  thercio,  a ml  also  tiled  a cross  bill  against  the  owner 
of  tlio  schooner.  The  (listrict  c<nirt  at  the  hearing  dismissed  tlie  libel,  and 
pronounced  for  the  «t<»ss  libelant.  The  owner  of  the  schooner  api>ealed.  The 
Mosher,  a thrt>e-masted  schooner,  sailed  from  the  port  of  Chicago  shortly  after 
8 o’clock  In  the  evening  of  the  4th  day  of  November,  1895,  bound  on  a voyage 
to  Ford  River,  iu  the  state  of  Micliig.in.  Tlie  night  was  fair.  There  was  no 
sea,  and  the  wind  (a  fresh  breeze)  was  from  the  south.  Her  crew  consisted 
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of  seven  men,— master,  mate,  cook,  and  four  seamen.  All  the  crew,  except 
the  master,  who  was  at  the*  wheel,  and  possibly  a man  on  the  lo(»koiit  for  part 
of  the  time,  were  euga;retl  from  the  time  of  leaving  the  port  of  Chicago  to  the 
time  of  collision  in  setting  canvas.  Tlie  schooner  was  light,  and  sailed  on  a 
course  N.  by  W.  W„  at  a ilistance  of  two  miles  from  land.  She  collided 
with  the  Rochester  near  (Jrosse  Point,  six  or  seven  miles  from  the  port  of 
riilcago.  Tile  Rochester  was  lH)und  on  a voyage  from  the  port  of  Buffalo 
to  Hie  port  of  Chicago.  proctM*ding  on  a course  S.  by  E.  Her  master  was  on 
watch  on  the  promenade  deck,  in  his  proper  place.  Her  lookout  was  in  the 
eyes  of  the  lioat,  and  her  mate  on  the  starboard  side  of  the  steamer,  on  the 
forward  promenade  deck,  standing  on  lookout.  The  Mosher  was  proceeding 
at  the  rate  of  six  or  seven  miles  an  liour;  the  Rocliestcr,  at  the  rate  of  eleven 
miles  an  hour.  The  relation  of  tin*  story  of  tlie  collision  by  tlie  respective 
liartli  s is  sulistantlally  as  follows:  The  Mosher,  according  to  the  story  of  her 

captain,  saw  the  mastheail  liglit  of  tlie  R<»<*h«ster  at  a distance  of  six  or  seven 
miles  away,  and  three  or  four  points  on  her  i»ort  bow.  and  the  red  light  of  tlie 
RocIm  stcr  soon  came  into  view.  In  about  ten  minutes  the  captain  of  the 
Mcsiier  left  his  wheel  set.  and  exhibited  a torchlight  on  the  after  j>ort  quarter; 
the  RociiestiT  being  then  two  i>oints  on  the  port  bow  of  the  .Mosher,  and 
three  or  four  miles  distant.  The  Rochester  then  exhibited  her  green  light,  and 
passed  across  the  liows  of  the  schooner  until  she  was  a point  on  the  lee  of 
the  schooner.  Then,  after  a short  time,  and  when  between  a mile  and  a half 
and  two  miles  distant,  and  three  points  on  the  stnrl»oard  bow  of  the  Mosher, 
the  Rochester  blew  one  blast  of  her  whistle;  still  continuing  to  exhibit  to  the 
Moslicr  her  green  light.  The  captain  of  the  Mosher  ordered  his  crew  to  re- 
sume work  of  setting  the  canvas,  wliich  had  for  a moment  been  suspended, 
and  thereupon,  twice,  at  an  Interval  of  six  or  seven  minutes,  left  his  wheel 
loose,  and  went  to  the  starboard  side  of  the  schooner,  to  look  under  the  sails, 
which  obscured  his  view,  to  observe  the  movements  of  the  Rochester.  The 
first  time,  she  was  a mile  and  a half  away,  exhibit  lug  a green  light.  The 
second  time,  he  saw  the  two  lights  of  the  Rochester,  and  then  her  red  light 
alone,  nlx)ut  four  points  on  the  Mosher’s  starl)oard  bow.  Verj’  soon  thereafter 
the  collision  occurred.  The  .Mosher  struck  the  Rochester  on  the  bluff  of  the 
port  1k)w,  end  on.  The  caiptain  of  the  Mo.slier  insists  that  she  kept  on  her 
eourse  from  the  time  the  torch  was  exhibited  to  the  time  of  the  collision, 
that  no  change  was  made  with  the  wheel,  and  that  her  lookout  reported  the 
Rochester  to  liim  but  once.  The  Roi-iiester,  according  to  the  story  of  her  crow, 
had  lookout,  in  addition  to  the  wheelsman,  consisting  of  the  captain,  the  mate, 
and  the  seaman  on  watch,  each  in  his  proper  place,  and  vigilant  to  perform 
his  duty.  The  Mosher,  exhibiting  her  green  liglit.  was  first  observed  when 
she  was  from  V/j  to  2 miles  distant  on  the  port  bow.  The  captain  at  once 
ordered  the  wheel  starboardeil.  In  a short  time  the  schooner  suddenly  shut 
out  her  green  light,  and  exhiliitcd  her  red  light  directly  ahead  of  the  steamer, 
and  immediately  the  captain  of  the  Rociiester  ordered  her  helm  a-port,  and 
tlum  hard  a-port  to  swing  the  vessel  red  to  red;  one  blast  of  the  whistle  being 
sounded,  to  indicate  to  the  Mosher  that  the  vessels  would  pass  port  to  port. 
The  steamer  swung  to  the  westward;  the  schooner  almost  immediately  swung, 
also,  to  tlie  westward,  exliiliiting  her  green  light;  and  the  collision  Immediately 
followed.— the  starlioard  l)ow  of  the  .scliooncr  striking  the  bluff  of  the  steam- 
er’s port  bow.  and  the  Jib  boom  of  the  schooner  piercing  the  steamer’s  deck 
about  2,"»  or  .'50  fc<’t  forward. 

Chas.  E.  Kremor,  for  appellant. 

George  S.  Potter,  for  appi-llee. 

Before  WOODS,  JENKINS,  and  SHOWALTER,  Circuit  Judges. 


JENKINS,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

We  agree  with  the  court  below  that,  if  we  assumed  the  truth  of  the 
direct  testimony  of  all  the  witnesse.s.  we  should  be  unable  to  deter- 
mine which  party  was  at  fault.  But  a careful  analysis  of  the  evi- 
d(  nee  satisfies  us  that  the  court  below  arrived  at  a correct  conclusion. 
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The  testimony  on  behalf  of  the  schooner  is  confusing  and  iim*elinbl(*. 
It  is  manifest  that  her  captain  and  crew  had  no  accurate  notion  of 
distance  or  of  navigation.  The  Mosher  was  but  two  miles  off  sh<»re. 
and  her  master  and  crew  locate  the  Rochester  when  she  was  first  ob- 
served so  that  the  latter  would  be  navigating  half  a mile  inland  from 
the  shore.  The  witnesses,  either  ignorantly  or  willfully,  misstate  the 
facts.  The  testimony  on  the  part  of  the  Rochester  is  much  more 
reliable  and  consistent  8he  olfstuwed  the  Mosher  when  a mile  and 
a half  or  two  miles  distant:  the  latter  exhibiting  her  green  light. 
The  Rochester  immediately  starboarded,  going  to  port.  Upon  this 
course  the  vessels  exhibited  to  t‘ach  other  their  green  lights,  and 
w'oiild,  confessedly,  had  no  change  of  course  occurred,  have  passed 
each  other  in  safety.  What  then  induced  the  change  which  bnoight 
about  this  collision?  The  Mosher  suddenly  exhibited  to  the  Roch- 
ester both  her  lights,  and  then  her  red  light.  According  to  the 
story  of  the  captain  of  the  Mosher,  her  course*  was  not  changed  at  any 
time.  The  learned  and  astute*  proctor  for  the  Mosher  would  there- 
fore have  us  believe  that  this  change  of  lights  was  produced  by  the 
yawing  of  the  ves.sel,  and  claims  faidt  on  the  part  of  the  Rochester, 
in  that  she  did  not  allow  therefor,  and  starboard  her  wheel  long  enough 
or  strong  enough  to  give  the  Mosher  a sufficiently  wide  berth.  This 
notion  would  seem  to  have  had  being  in  the  imagination  of  the  proc- 
tor, for  there  is  no  suggestion  of  it. by  the  schooner’s  witnesses:  nor 
do  we  understand  there  was,  nor  can  we  assume  there  could  have  been, 
sufficient  yawing  of  the  schooner  to  shut  out  the  one  light  exhibited, 
and  to  exhibit  the  other  light  to  the  Rochester,  within  the  distance 
the  two  vessels  were  apart,  and  wilhiii  the  time  intervening  before  tin* 
collision.  It  is  true,  it  was  the  duty  of  the  steamer  to  keep  out  of 
the  w’ay  of  the  sail  vessel:  the  latter  keening  her  course.  This  tin* 
steamer  attempted  to  do.  and  undoubtedlv  would  have  accomplished 
but  for  the  remarkable  change  of  course  of  the  schooner.  That  the 
latter  should  change  her  course  seems  unaccountable,  and  is  only 
explicable  upon  the  fact  that  the  master  on  two  occasions  left  the 
wheel  loose,  which  brought  about  a change  in  her  course.  If  the  re- 
sult would  be  to  cause  the  vessel  to  luff  up  into  the  wind,  as  is 
insisted  by  the  Mosher,  w’e  think  the  clear  inference  is  that  the  change 
in  tliesi*  lights  was  brought  about  by  an  attempt  of  the  master,  when 
he  resumed  the  wheel,  to  put  her  back  on  her  course.  If,  on  the  con- 
trary, the  effect  would  be  to  send  the  schooner  to  starboard,  that  of 
itself  would  sufficiently  account  for  the  change.  Whatever  would 
result,  it  is  clear  there  was  this  sudden  change  in  tin*  course  of  the 
schooner,  threatening  collision,  and  which  impelled  the  steamer  to 
change  her  course  to  the  westward.  The  master  of  the  Mosher  had 
charge  of  the  wheel.  The  cn*w  were  engaged  in  setting  canvas.  The 
vessel  was  at  a point  when*  the  comim*rce  of  the  lakes  converges  to 
the  port  of  Chicago.  The  master  had  no  right  to  assume  the  duty  of 
w heelsman,  under  such  circumstances.  His  duty  at  that  time  was  to 
ke<‘i>  a vigilant  outlook, — to  be  on  hand  on  the  deck  where  he  could 
obs(*rve  the  movements  of  approaching  vessels,  and  give  orders  acconl- 
ingly.  The  Citv  of  Augusta,  i)0  U.  S.  App.  .30.  44,  25  C.  C.  A.  4.30.  and 
Fed.  207.  The  court  was  of  the  opinion  that  no  one  on  the  schoon- 


Digitized  by  Googl 


POST  V.  BEACON  VACUUM  PUMP  & ELECTRICAL  CO. 


431 


er,  except  the  captain,  was  on  the  l<H)kout,  and  that  his  disadvanta- 
geous situation  obliged  him  to  leave  the  wheel,  wdiereby  the  schooner 
went  to  starboard,  indicating  to  the  steamer  the  change  in  her  course. 
We  are  inclined  to  agree  with  the  court  below  upon  this  proposition, 
notwithstanding  the  testimony  on  the  part  of  the  schooner  asserts  the 
presence  of  a lookout.  It  would  seem  remarkable,  if  a prop<*r  lookout 
was  stationed,  that  the  cai>tain  should  have  heard  from  him  but  once 
during  the  approach  of  the  steamer,  and  should  have  aiipealed  to  the 
crew'  engaged  in  setting  canvas,  and  not  to  the  lookout,  to  ascertain 
what  light  the  schooner  was  exhibiting.  It  is  said  the  steamer  was 
at  fault  in  having  no  vigilant  lookout.  We  tind  no  foundation  in  fact 
for  this  objection.  The  captain  and  the  mate  w'ere  on  watch,  in  addi- 
tion to  the  usual  lookout,  and  they  all  apyiear  to  have  been  vigilantly 
employed  in  the  performanc'e  of  their  duty. 

It  is  also  objected  that  the  steamer  should  have  stopped  and  backed, 
instead  of  porting  her  helm.  Rule  21  provides  that  every  steam  ves- 
sel which  is  directed  by  the  rules  to  keep  out  of  the  way  of  another 
shall,  on  approaching  her,  if  necessary,  slacken  her  speed,  or  stop  or 
reverse.  The  difficulty  with  the  application  of  this  rule  here  is  that 
the  steamer  porttnl  her  helm  and  went  to  the  starboard  to  avoid  the 
schooner,  and  the  ves.sels  would  have  passed  each  other  safely,  but  for 
the  faulty  action  of  tin*  schooner.  We  think  it  very  doubtful  whether, 
w'hen  the  schooner  exhibited  her  red  light,  the  Roc  h(*ster  could  have 
avoided  a collision  by  stopping  and  reversing.  If,  however,  that 
(?oulfl  have  been  done,  the  course  adopted  was  taken  m to 

avoid  an  impending  collision  induced  by  the  fault  of  the  schooner,  and 
for  which  the  steamer  should  not  be  held  blameworthy.  The  decree 
win  be  affiiTiied. 


(»4  Fed.  :m.) 

POST  et  nl.  v.  REACON  VACUrM  PUMP  & ELECTRICAL  CO.  et  al. 

(Circuit  Court  of  Appenls.  First  Circuit.  January  19,  1898.) 

No.  21U. 

1.  Equity— Hercisston—Scfkicikncy  ok  Ai.i.egations. 

A bill  for  a rescission,  which  will  .seriously  affect  the  interest  of  others, 
must  contain  clear  and  positive  allegations  showing  the  equitable  right 
of  tlie  complainants  to  the  relief  asked. 

2.  CoRPOUATioxs— Transfer  of  Phopehty — Ultra  Vires. 

The  action  of  a corporation  in  transferring  its  property  and  business  to 
anotlier  corporation  is  not  ultra  viivs  excei»t  as  to  creditors  preJndi<'od 
thereby,  or  nonassenting  stoi-kholders.  ami  their  riglit  to  a rescission  may 
be  waived. 

S.  Same— Rights  of  Stockuolokrs— Estoppel. 

A majority  of  the  stockholders  of  a conioration.  by  vote,  agreed  to  a 
reorganization,  and  the  transfer  of  its  property  and  business  to  a new 
corporation,  in  consideration  of  the  Issiuince  to  the  stwkhohlers  of  a cer- 
tain amount  of  the  stock  of  the  new  company,  and  the  privilege  to  such 
Btockhoklers  of  subscribing  for  the  remainder  at  a fixed  price.  The  plan 
was  i‘.\e<‘Uted.  ami  the  transfer  made.  Held,  that  minority  stockholders 
who  opposed  the  transfer,  but  who  subscribed  for  their  jiroportlon  of  tlie 
stock  of  the  new  company,  though  under  protest,  and  permitted  such  com- 
pany to  conduct  the  business  for  18  months,  were  estopped  to  then  ask 
for  a rescission. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine. 

This  is  a bill  by  Louis  Post  and  others,  as  stockholders  of  the 
Beacon  Vacuum  Pump  & Electrical  Company,  against  such  com- 
pany and  the  Beacon  liOmp  Company,  to  rescind  a transfer  of  the 
property  of  the  former  corporation  to  the  latter. 

Edward  P.  Payson,  for  appellants. 

William  H.  Dunbar,  George  E.  Bird,  and  Louis  D.  Brandeis,  for 
appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

PUTNA!lI,  Circuit  Judge.  The  complainai  ts  are  stockholders  of 
the  Beacon  Vacuum  Pump  & Electrical  Company,  which,  for  con- 
venience, we  will  call  the  “Pump  Company.”  They  bring  this  bill 
against  that  corporation  and  the  Beacon  Lamp  Company,  which 
we  will  call  the  “I/amp  Company.”  The  capital  stock  of  the  Pump 
Company  is  |1, 000,000,  divided  into  40,000  shares,  of  the  par  value 
of  |!25  each,  all  of  wiiich  are  outstanding.  Complainants  hold  2.- 
580  shares,  being  a fraction  over  one-sixteenth  part  of  the  entire 
issue.  They  a.ssume  to  bring  their  bill  in  behalf  of  themselves 
and  of  all  others  in  like  interest;  but,  as  the  case  stands,  there  are 
no  others  in  like  interest.  It  is  maintained  that  the  cause  of  ac- 
tion which  the  bill  presents  exists,  if  at  all,  only  in  the  right  of 
the  corporation,  and  not  in  the  right  of  the  stockholders  them- 
selves; but  we  will  not  find  it  necessary  to  determine  this  prop- 
osition. 

The  bill  was  demurred  to  by  both  respondent  corporations,  as- 
signing various  grounds  of  demurrer,  and,  among  the  rest,  a want 
of  e<iuity,  which  is  the  only  one  to  which  we  will  have  occasion  to 
refer.  It  shows  that  the  Pump  Company  is  a manufacturing  cor- 
poration, and  had  been  making  electric  lamps.  It  seeks  to  set 
aside  a transfer  from  it  to  the  Lamp  Company,  made  pursuant  to 
a scheme  of  reorganization,  and  executed  in  July,  1895.  The  bill 
alleges  that  “on  or  about  March,  1895,  the  assets  of”  the  Pum]>  • 
Company,  “exclusive  of  letters  patent,  were  shown  by  the  corpora- 
tioji  books  to  be  about  ^130,000”;  and  that  the  entire  liabilities 
of  that  corporation,  not  including  the  capital  stock,  were  about 
^(>0,000,  “leaving  the  said  company  with  about  ^70,000  worth  of 
personal  property,  and  said  letters  patent”;  and,  further,  that,  “of 
said  |GO,000  indebtedness,  over  ^.38.000  had  been  incurred  upon 
loans  for  which  the  corporation  issued  bonds  due  and  payable 
about  1902,  thus  leaving  its  then  current  indebtedness,  in  bills  pay- 
able and  accounts,  some  f 22.000.”  It  also  alleges  that  the  Pump 
Company  had  in  18J)5  “sufticient  assets  to  enable  it  to  make  fur- 
ther loams,  if  any  such  were  required,  and  also  the  legal  right  to 
amend  its  charter  to  increase  its  capital,  so  as  to  enable  it  to  issue 
more  stock”;  and  that  it  “was  neither  insolvent  nor  without  pow- 
er to  obtain  the  necessary  funds  to  continue  in  business.”  It  also 
alleges  that,  in  the  event  the  Pump  Company  had  been  wound  up 
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and  its  assets  sold  to  paj  its  debts,  the  value  of  its  letters  patent 
would  have  added  “u  large  sum  to  the  |70,000  of  property  held 
above  its  indebtedness,'’  and  that  the  value  of  the  lettere  patent 
appears,  from  the  circular  to  the  stockholders  setting  out  tlu? 
scheme  of  reorganization,  to  have  been  estimated  at  over  |40(),0(M) 
for  use  in  exchange  for  f400,000  of  the  capital  stock  of  the  Lamp 
Company.  There  are  no  allegations  showing  that  the  old  corpo- 
ration had  any  existing  available  working  capital. 

It  may  well  be  questioned  whether  there  is  sufficient  in  these 
allegations  to  show  that  the  Pump  Company  was  tiuaiicially  ca- 
pable of  pursuing  its  business,  or  that  its  assets,  if  it  had  been 
wound  up,  would  have  yielded  any  substantial  dividend  to  its  stock- 
holders. For  example,  the  first,  which  refers  to  the  books  of  the 
corporation  for  values,  without  any  direct  allegation  about  them, 
is,  of  course,  iusufflcient  on  any  rule  of  pleading  governing  the 
construction  of  a bill  in  equity  to  receive  the  consideration  of  the 
court.  Again,  the  allegation  to  the  effect  that  the  value  of  the 
letters  patent,  if  sold,  would  have  added  “a  large  sum”  to  the  f70,- 
000  of  projK'i'ty  held  above  its  indebtedness  by  the  corporation, 
is  equally  ineffectual,  because  it  is  based  on  the  defective  state- 
ment of  values  which  refers  to  the  books  of  the  corporation.  So, 
also,  the  allegations  that  the  Pump  Company  had  sufficient  assets 
to  enable  it  “to  make  further  logins,”  meaning  thereby  to  borrow 
money,  and  that  it  might  obtain  power  to  issue  more  stock,  with- 
out some  definite  statement  as  to  its  available  resources,  result  in 
what  is  purely  problematical.  The  allegation  that  the  corporation 
w'as’  not  insolvent,  nor  without  power  to  obtain  the  necessary  funds 
to  continue  in  business,  might  properly,  as  the  bill  is  framed,  be 
regarded  as  a mere  deduction  from  the  other  matters  stated  in  the 
bill  to  which  we  have  referred,  and  not  at  all  as  a positive,  dis- 
tinct allegation ; and,  in  view  of  the  insufficient  character  of  the 
allegations  with  reference  to  the  assets  of  the  corporation  to  which 
w'e  hiive  called  attention,  it  might  well  be  held  too  general. 

A bill  seeking  a result  which  miiy  be  so  disastrous  to  the  inter- 
ests of  other  stockholders  as  this  might  be  if  its  principal  prayer 
were  granted  should  support  itself  by  decisive  allegations.  T1h‘ 
general  rule  is  that  the  essential  parts  of  a bill  in  e<piity  should  b(‘ 
stated  positively  and  with  pre<*ision.  Story,  Eq.  PI.  tioth  Ed.)  §§ 
2.55,  256.  This  is  especially  insisted  on  where  a remedy  is  sought 
by  an  injunction  or  a rescission,  the  result  of  which  may  not  only 
compensate  the  party  injured,  which  is  all  the  common  law  ordi- 
narily gives,  but  may  impair  the  interests  of  the  adverse  party  to 
a vastly  dispro|M>rtionale  ext»‘iit.  The  underlying  principle  is  stat- 
ed in  the  following  cases,  although  aj>plied  there  from  an  as])(»ct 
different  from  that  at  l>ar:  (Jrymes  v.  Siind(*rs.  93  U.  S.  .5.5.  62; 

U.  8.  V.  American  Bell  Tel.  Co,,  ifi7  U.  8.  224,  241,  17  8up.  ('t.  S39. 
The  common  law  gives  relief  on  a mere  prei>ondei‘ance  of  proofs; 
but  it  is  certain  that,  in  cases  of  the  class  we  are  considering,  equi- 
ty does  not  act  unh‘ss  the  proofs  are  clear.  The  underlying  rea- 
sons which  require  this  recjuire  also  that  the  allegations  which  the 
proofs  are  to  sustxiin  be  clear  to  the  effect  that  the  complainant 
28  C.C.A.-28 
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has  suffered,  or  is  threateued  with,  an  injury  so  substautial  as  to 
demand,  not  only  compensation,  but  also  sp<?cific  relief  by  rescis- 
sion, even  while  this  may  cause  a loss  to  others  as  to  which  his 
own  would  be  comparatively  trilling. 

All  the  shareholders,  except  the  complainants,  agreed  to  a 
scheme  which  involved  a reorganization  of  the  Pumj>  Conii^any. 
It  provided  that  a new  corporation,  the  Lamp  Company,  should  be 
organized;  that  its  capital  stock  should  be  $500,000,  divided  in  5o,- 
000  shares  of  the  par  of  $10  each;  that,  of  these  shares,  10,000 
should  be  issued  to  the  stockholders  of  the  Pump  Company,  with- 
out any  consideration  coming  fiom  them;  that  32,000  shares  should 
be  open  to  subscription  pro  rata  by  such  stockholders  at  $1.25  per 
share;  and  that  the  balance  should  b<‘  issued  by  the  new  c<upo- 
ration,  as  might  afterwards  be  determined  by  it.  It  appears  that 
the  32,000  shares  had  been  underwTitten;  that  is  to  say,  that  an 
arrangement  had  been  made  by  w'hich  certain  individuals  had 
agreed  to  take  such  portion  thereof,  paying  the  $1.25  per  share 
therefor,  as  might  not  be  taken  by  the  holders  of  the  stock  of  the 
Pump  Company.  This  arrangement  assured  a working  capital, 
and  was  ratifi(^l  by  the  stockholders  of  the  Pump  Company  at  a 
meeting  held  June  20,  1895,  no  shareholder  voting  adversely.  The 
complainants  in  the  present  bill  had  made  known  their  opposition 
to  the  plan,  but  they  did  not  appear  at  the  stockholders’  meeting, 
alleging  that  they  assumed  that  the  meeting  would  not  be  held, 
by  reason  of  certain  suits  which  they  had  instituted. 

It  is  well  to  understand  the  precise  nature  of  the  proceedings 
against  which  the  complainants  protest.  What  was  attempted 
and  done  by  the  Pump  Company  was  not  ultra  vires  In  every  sense 
of  the  term.  No  question  of  public  policy  was  involved,  and  it 
was  all  permissible  with  the  consent  of  all  the  stockholders;  and. 
if  it  had  been  once  acconi|>lish(Hl  with  their  approval,  it  could  not 
have  been  rescinded  by  either  the  state  or  any  parties  in  intere.st, 
unless  by  creditors  prejudiced  thert*by,  if  there  were  any  so  prej- 
udiced. Therefore,  if  the  qm‘stion  involved  is  one  of  ultra  vires, 
it  is  so  in  a modified  w\ay  only;  that  is  to  say,  it  concerns  only  the 
contractual  relations  between  the  stockholders  and  the  cor])ora- 
lion,  as  to  which  the  stockholders  might  w^aive  their  rights,  either 
expressly  or  impliedly;  or,  under  certain  circumstances,  any  stock- 
holder might  become  estopped  from  making  a denial  of  a waiver. 

The  bill  further  alleges  that  the  Lamp  Company  was  organized 
‘‘on  or  before  the  first  day  of  July,  1895”;  that  pursuant  to  the  plan 
of  reorganization,  “on  or  about  July,  1895,”  the  Pump  CV)inpany 
transferred  all  its  assets  to  the  Lamp  Company  for  the  considera- 
tions named  therein;  and  that  the  Lamp  Company  took  possession 
thereof,  and  commenced  to  carry  on,  and  is  still  carrying  on,  the 
former  business  of  the  Pump  Company.  It  also  alleges  that  the 
stock  of  the  new’  corporation  had  been  allotted;  that  the  complain- 
ants ai*e  not  informed  whether  it  had  been  paid  for  or  issued;  and 
that  the  10,000  shares  intended  for  distribution  among  the  share- 
holders of  the  old  corporation  are  held  in  the  custody  of  its  tnnis- 
urer;  and  it  professes  ignorance  whether  or  not  the  plan  of  re- 
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orj^auizajtion  had  been  completed  in  Us  other  details.  It  prays 
for  relief  in  various  forms:  Firet,  for  rescission;  second,  for  a 

valuation  of  the  complainants’  interests  in  the  old  corporation,  ami 
payment  thereof;  and,  third,  as  follows: 

"Or  th.1t  your  orntors  in.iy  Ik?  aUjiulRcd  sovorally  entitled  to  receive  nn 
.imount  of  the  ea|)it:il  .stock  of  sahl  lieacoii  Lamp  Comixiuy  equal  to  the 
amount  of  their  stock  In  said  Beacon  Vacuum  Tump  and  Electrical  Coni- 
I>an3%  due  consideration  being  had  of  tlte  difference  In  the  total  capitalization 
of  the  said  two  comiwinies,  and  said  Beacon  Lamp  Company  ordered  to  issue 
tlie  same,  upon  surrender  of  their  shares  in  said  Beacon  Vacuum  Pump  and 
Electrical  Company  to  your  orators.” 

We  will  call  attention  luTcafter  to  the  peculiar  pertinency  to 
flu*  case  of  the  last  of  these  various  forms  of  relief  prayed  for. 

The  bill  also  alleges  as  follows: 

“What  sul)scripilons  have  been  made  your  orators  are  uninformed,  except 
that  .vour  oratoi*s  liave,  hut  only  under  protest  and  in  order  to  preserve  llielr 
rights,  subscribed  for  au  amount  of  stock  in  said  Beacon  Lamp  Compauj’  ju-o 
rat.i  to  their  holdings,  but  have  not  received  any  of  the  stock  in  said  new 
company,  nor  have  they  ever  surrendered  their  stock  in  said  first-mentioned 
company;  that,  as  they  are  informed  and  believe,  the  amount  of  stock  in  said 
Beacon  Lamp  Company  to  which  j'our  orators  would  have  been  at  liberty  to 
subscribe  has  been  allotted  to  others,  but  whether  either  paid  for  or  issued 
your  orators  are  not  Informed.” 

Whatever  rights  the  majority  of  the  shareholdere  of  a corpora- 
tion which  finds  itself  in  the  doubtful  pecuniary  condition  into 
which  the  Pump  (3oinpauy  had  evidently  fallen  have  with  refer- 
ence to  the  disposal  of  the  assets  of  the  corporation  to  a new  one 
for  a fair  value,  whether  receiving  therefor  cash  or  the  shares  of 
the  new'  corfmration,  when  the  transaction  relates  to  an  absolute 
sale,  and  amounts  to  a winding  up  of  the  corporate  affairs,  we 
inu.st  sissume  it  to  be  the  law  that,  independently  of  some  appro- 
priate statute  provision,  the  majority  has  no  power  to  involve  the 
mimn-ity  in  a reorganization  on  the  lines  of  this  now'  in  issue,  or 
on  any  similar  lines,  without  its  consent,  expres.sed  or  implied. 
The  minority  has  a lawful  right  to  maintain  that  the  contraciiial 
relations  w’hich  it  establi.shed  with  a corporation  whose  sharehold- 
ers they  became  does  not  include  a contractual  relation  w'ith  any 
other  corporation;  and  there  is  no  right  in  law  to  compel  it  to 
elect  between  such  new'  contractual  relation  and  the  loss  of  its 
slip n*s  in  the  old  (corporation,  or  compensation  for  them  on  any 
arbitrary  basis  which  a reorganization  may  give.  The  underlying' 
principle  was  stated  in  Clearwater  v.  Meredith,  1 Wall.  25,  39,  ami 
the  rule  .seems  to  have  b(*en  chcaiiy  re(‘ognized  in  Mason  v.  Min 
ing  Co.,  13.3  U.  S.  .50,  10  Sup.  Ot.  224;  but  a rule  at  law  is  often 
one  thing,  and  the  right  to  relief  in  equity  a very  different  matter. 
Equity  will  not  raise  its  hand  to  give  specific  relief,  and  rescind 
and  annul  important  tran^ctions  as  to  which  there  is  no  charge 
of  a dishonest  purpose,  and  w'hich,  if  not  interfered  with,  may  give 
grwit  profit  lo  parties  interested  in  them,  or  at  least  prevent  them 
from  suffering  great  loss,  at  the  demand  of  a party  who  does  not 
.show  clearly  and  definitely  a valuable  and  substantial  int(*r(*st, 
which  has  been  unlawfully  di^egarded,  or  is  iu  daugei*  thereof, 
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and  who  does  not,  under  the  circumstances  of  the  case  at  bar, 
show  that  he  has  consistently  maintained  a position  in  protection 
of  his  rights  adverse  to  the  majority  interest,  or  that  he  has  had 
no  opportunity  so  to  do.  Indeed,  the  rule  was  well  stated  by  Mr. 
Justice  Field  in  Dimpfell  v.  Railway  Co.,  110  U.  S.  209.  3 8up.  Ct. 
573,  to  the  effect  that  the  equity  courts  will  not  interfere  in  mat- 
ters of  this  character  merely  bec^ause  there  may  be  a doubt  as  to 
the  authority  sustaining  the  proceedings,  or  as  to  their  wisdom, 
nor  unless  a real  and  substantial  grievance  exists.  A convenient  col- 
lection of  authorities  illustrating  this  proposition  will  be  found  in 
Bassett  v.  Manufacturing  Co.,  47  N.  H.  426. 

As  we  have  already  shown,  it  may  well  be  argued  that  the  bill, 
which  we  must  presume  sets  out  the  best  case  the  complainants 
can  make,  nowhere  alleges  in  terms  w'hich  the  equity  courts  can 
accept  that  the  complainants  have  any  such  grievance,  or,  in  any 
clear  or  positive  way,  that  the  complainants  have  brought  it  for 
any  purjwse  except  that  of  maintaining  their  strictly  legal  rights. 
On  the  other  hand,  the  last  variation  in  the  prayers  for  relief,  to 
w'hich  w’e  have  referred,  involves  an  admission  that  the  complain- 
ants make  no  objection  to  being  put  into  a contractual  relation 
with  the  now  corporation,  but  that  their  real  grievance  is  that  they 
cannot  receive  their  proportion  of  the  32,000  shares  of  stock,  to  be 
subscribed  for,  on  better  terms  than  their  co-shareholders,  by  be- 
ing relieved  from  the  payment  of  the  stated  $1.25  per  share. 

But,  passing  by  all  these  questions,  it  is  clear  that  the  complain- 
ants have  not  maintained  that  consistent  position  necessary  to  re- 
lieve them  against  an  equitable  estoppel.  They  admit  that  they 
hiive  subscribed  for  their  proportion  of  the  32,000  shares  of  stock 
in  the  new  corporation.  They  do  not  state  the  date  when  they 
made  the  subsi-ription.  The  tninsfer  of  the  assets  to  this  corpo- 
ration was  made  in  July,  1895,  and  the  bill  was  not  tiled  until  the 
12th  day  of  January,  1897;  so  that,  although  at  the  outset  they 
protested  against  the  reorganization,  yet  their  subscription,  in  the 
absence  of  any  proper  allegation  otherwise,  must  be  presumed  to 
have  been  made  at  such  a time  as  justifitMl  the  res|>ondeuts  in  as- 
suming that  the  Ivamp  Comj)any  was  authorized,  so  far  as  the  com- 
plainants were  concerned,  to  rec(‘ive  the  transfer  of  the  propi*rty 
of  the  old  corporation,  and  to  commence  and  carry  on  its  manu- 
facturing business,  thus  involving  itself  in  the  liabilities  and  other 
complications  inevitably  arising  therefrom.  That  tliis  raised  an 
estoppel  in  equity  as  against  a bill  praying  rescission  is  too  ch‘:ir 
to  need  di.scussion.  It  is  Inn*  that  complainants  allege  that  this 
sulwcription  was  under  protest,  and  only  to  preserve  their  rights; 
but  the  bill  doi^  not  give  the  court  any  details  which  would  en- 
able it  to  perceive  that,  by  any  possibility,  the  effei*t  of  the  sub- 
scription, which  of  itself  would  be  an  accomplished  fact,  could  be 
overcome  by  any  prot(‘st  or  other  formal  reservation  which  might 
accompany  it.  The  decree  of  rhe  court  below  is  affirmed,  with  the 
costs  of  this  court  for  the  appellees. 
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K1TTP:L  V.  AUOrSTA.  T.  & G.  R.  CO.  et  al. 

(Circuit  Court  of  Apinmls.  Second  Circuit.  January  7,  180S.) 

No.  41. 

1.  In8(»i.vf.nt  Cohpokatiox— Officer  as  (’kf.uitor— Rights  and  LiAmuTir.s. 

A director  of  a corponitlou.  who  Is  also  a creilitor,  Is  not  guilty  of  a 
fraud  l>e<iiuse  he  places  his  claim  in  judgment,  and  sells  the  property  of 
the  <’orporation  thereunder,  provided  he  thereby  obtains  no  advantage  of 
(»ther  creditors;  and  where  he  buys  tlie  property  himself,  and  fails  to 
dividi*  the  proceeds  with  another  criMlitor,  of  whose  claim  he  has  no 
knowledge,  ho  can  be  held  accountable  by  such  other  creditor  for  only  a 
jiroportlonate  share  of  the  actual  value  of  the  property  so  obtained,— 
not  less  than  the  amount  bid. 

2.  8amf, — Accounting  to  Otiikk  Creditors — Interest  and  (.'osts. 

Defendant,  who  was  an  orticer.  and  also  a creditor,  of  a corporation, 
sold  its  proi>erty  under  a jtulgmeiu  obtained  by  him.  Complainant  after- 
wards obtained  a Judgment  against  the  corporation,  and  brought  suit 
to  comiH'l  j.ayment  of  the  same  by  <lefeudant.  No  notice  of  his  claim 
was  given,  or  demand  made,  before  suit.  Htld  that,  on  rendition  of  a de- 
cree rtHpiiring  defendant  to  divide  the  proiMHsls  of  the  property  sold  pro 
rata,  complainant  wa.s  entitled  to  inten*st  on  the  amount  recovered,  from 
the  date  of  service  of  his  complaint,  and  to  costs. 

Appe^al  from  tho  ( 'irciiit  Court  of  the  United  States  for  the  Southern 
Di.strict  of  New  York. 

This  wm  a suit  in  equity  by  Joseph  J.  Kittel  against  the  Augusta, 
Tallahass(*e  & Georgia  Railroad  Comjiany,  the  Carrabelle,  Tallahassee 
& Georgia  Railroad  Comi>any,  and  William  Clark,  and  is  brought 
up  by  cross  appeals  from  the  circuit  court 

John  A.  Straley,  for  complainant. 

Chas.  B.  Meyer,  for  defendants. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LAG(JMBE,  (Circuit  Judge.  The  facts  out  of  which  the  cause  of 
action  arose  are  as  follows:  In  1889  and  1890  the  complainant,  Kit- 

tel, loaned  |li0,450  to  the  Augusta,  Tallahassee  & Gulf  Railroad  Com- 
pany (hereinafter  called  the  Augusta  Railroad),  upon  its  promissory 
notes  secured  by  mortgage  upon  109,000  acres  of  land  situated  in  the 
Northern  district  of  Florida,  and  owned  by  said  railroad.  Tlie  notes 
not  being  paid,  suit  was  brought  on  the  mortgage,  and  judgment  of 
foreclosure  entered,  directing  the  sale  of  the  mortgagiHl  premises, 
which  took  place  in  November,  1892.  The  premises  sold  did  not 
realize  the  amount  due  for  notes,  intere.«<t,  costs,  expenses  of  sale, 
etc.;  and  a deficiency  judgment  against  the  Augusta  Railroad,  in  the 
sum  of  10,893.05,  was  entered  on  February  28,  1893,  in  the  United 
States  circuit  court  for  the  Northern  district  of  Floiida,  Execution 
thereon  was  duly  i.ssued  to  the  United  States  marshal,  and  returm*d 
unsatisfied.  The  -Vugusta  Riulmad  seimis  to  have  be<*n  undertaken 
in  the  hope  of  imT<‘asing  the  value  of  some  lands  in  Florida  owned 
by  defendant  William  Clark.  It  was  never  built  or  equipped.  Some 
13  miles  w'ere  graded,  mainly  through  a sw^amp,  rails  laid  on  about 
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11  miles,  and  one  or  more  bridges  nearly  comi»leted.  It  owned  a 
small  tug,  a locomotive,  and  a few  flat  cars.  According  to  the  evi- 
dence given  by  complainant's  witnesses,  from  ^205,000  to  flOO.OOO 
was  sunk  in  the  enterprise,  practically  all  of  which  (except  Kittel’s 
loan)  was  advanced  by  defendant  Clark,  who  was  one  of  the  directors, 
and  substantially  the  ow^ner  of  the  capital  stock.  Evidently,  it  was 
a speculative  enterprise,  which  turned  out  disastrously.  Ai>preci- 
ating  this  fact,  Clark  undertook  to  close  out  his  interest.  Suit  was 
brought  in  his  name  in  the  United  States  circuit  court  to  recover  for 
moneys  loaned  by  him  to  the  company,  and  judgment  by  default  en- 
tered in  his  favor  on  October  6,  1S90,  for  ?4‘]2, 228.42.  Clark  was  at 
that  time  in  Europe,  and,  through  some  error  in  duplicating  part  of 
the  loan  which  figured  in  two  notes,  of  which  one  was  a renewal, 
the  amount  of  this  judgment  w^as  excessive.  Upon  petition  to  the 
court  the  error  was  rectified,  and  judgment  reduced  to  f296,484.fi0. 
Execution  having  been  issued  to  the  marshal,  all  the  property  of  the 
Augusta  Railroad  (except  the  land  covered  by  Kittel’s  mortgage)  was 
sold  January  5,  1891,  to  Clare  and  associates,  for  flOO.OOO.  Clare 
was  in  reality  acting  on  behalf  of  Clark.  A new  corporation,  the 
Carrabelle,  Tallahass(‘e  & Georgia  Railroad  Company,  was  organized, 
and  the  pr()perty  turned  over  to  it.  This  new  railroad  company  is 
also  practically  the  pi’operty  of  Clark. 

The  relief  prayed  in  the  bill  was:  (1)  That  the  judgment  in  favor 
of  defendant  Clark  against  the  Augusta  Railroad,  and  proceedings 
under  it,  be  set  aside,  vacated,  and  declared  null  and  void.  (2)  In 
th(‘  alternative,  that  the  $100,000  received  on  the  sale  by  Clark  be 
declared  the  property  of  the  Augusta  Riiilroad,  and  subject  to  pay- 
ment of  complainant’s  claim.  (3)  That  injunction  be  allowed,  re- 
straining the  said  defendants,  or  either  of  them,  from  disposing  of 
said  property.  (4)  That  a receiver  be  appointed,  to  whom  the  said 
defendants  shall  be  directed  to  assign  said  property  and  all  parts  of 
the  Augusta  Railroad,  w’ho  shall  be  authorized  to  sell,  and  apply 
the  pro<“ef‘ds  to  payment  of  complainant’s  claim. 

The  judge  who  heard  the  cause  at  circuit  held  as  to  the  claim 
against  Clark: 

“Mo  was  an  active  and  controlling  director,  and  also  a creditor  with  a just 
debt.  The  asset.s  of  the  corporation  should,  and  on  proper  prtKjeedings  would, 
be  .*ii>plled  equitably  (which  would  be  ratably)  upon  the  cori>orate  debts.  He 
did  no  more  than  any  creditor  might  do,  and  got  no  more  than  any  creditor 
standing  out  of  any  trust  relation  might  have.  But,  as  a director,  he  ought 
not  to  have  any  preference  over  any  other  creditor:  nnd..If  he  should  divide 
ratably  wMth  the  plalntifT.  he  would  not  have.  The  $100,000  so  divided  would 
seem  to  give  the  plalntifT  .$1,001.  .and  leave  him  $08,000.  The  plaintiff  should 
accordingly  have  a decree  for  that  sum,  but — it  Is  so  small  a part  of  what 
he  has  claimed— without  costs.” 

As  to  the  claim  against  the  Carrabelle  Railroad,  he  held  that  the 
property  in  Florida  could  not  be  reached  from  here  by  a receiver, 
since  it  is  without  the  jurisdiction,  and  that  the  Carrabelle  Company 
could  not  be  held  liable  for  the  $100,000,  since  it  never  had  anything 
to  do  with  that  money;  and  he  dismi.ssed  the.  bill,  as  to  that  com- 
l>any,  w ith  costs.  The  bill  was  dismissed'  as  to  the  defendant  the 
Augusta  Company  without  costs. 
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The  cross  appeals  present  many  questions  for  consideration,  hut, 
bj  concession  or  witlidrawal  upon  the  oral  argument,  a large  part 
of  them  are  disposed  of.  Counsel  for  the  appellant  Clark  stated  that 
he  would  not  press  his  assignments  of  error  which  questioned  the 
propriety  of  the  judgment  against  Clark  for  It  will  therefore 

not  be  necessary  to  enter  into  any  discussion  of  the  law  beai  iug  upon 
this  branch  of  the  rase;  but  we  may  state  that,  upon  the  facts  dis- 
< losed  by  the  record,  we  concur  with  the  court  below  that  equity,  as 
administered  in  the  federal  courts,  should  re<]uire  Clark  to  divide  th(‘ 
l>roc(MHls  of  the  sale  ratably  with  complainant. 

At  the  close  of  the  oral  argument,  counsel  for  complainant  stated 
that  he  pressed  his  ai)peal  only  on  four  ]K)ints:  (1)  That  the  court 
erred  in  taking  $100,000,  only,  as  the  sum  to  be  thus  divid(sl  ratably; 
(2)  that  complainant  should  have  interest  on  his  recovery;  (3)  that 
the  court  erred  in  refusing  to  give  complainant  costs;  and  (4)  in  gi^' 
ing  costs  to  the  Carrabelle  Railroad. 

It  may  be  stated  at  the  outset  that  although,  under  the  decisions, 
Clark  was  technically  guilty  of  fraud,  as  against  Kittel,  in  procuring 
a sale  of  the  w’hole  property  of  the  company  of  w’hich  he  w^as  a di- 
rector in  order  to  pay  the  debt  due  to  himself,  without  protecting 
KittePs  claim,  we  are  satisfied  from  the  record  that  no  actual  fraud 
was  perpetrated  by  him.  Indeed,  he  seems  to  have  been  himself  im- 
posed upon,  and  deluded  into  an  improvident  investment,  the  only 
really  valuable  fruits  of  which  were  the  109.000  acres  mortgaged  to 
the  complainant,  and  bought  in  by  him  on  foreclosure.  Clark  was 
not  only  a creditor  of  the  company  for  nearly  $300,000,  but,  except 
for  Kittel,  he  was  apparently  the  only  creditor.  There  is  some  vagm? 
t(*stimony  by  on<‘  Rlake,  the  promoter  of  the  scheme,  and  at  one  time 
president  of  the  Augusta  Company,  to  the  effect  that  “it  was  some- 
what indebted;  that  it  owed  a numbt^r  of  tradesmen;  it  owed  some 
of  its  employtis;  it  owed  some  attorneys.’’  But  the  treasurer  of  the 
road  testifleil  that,  so  far  as  he  knew,  there  were  no  other  creditors 
than  Clark  and  Kittel,  and  that  no  claims  of  any  such  creditors  have 
b(^en  presented  against  the  company.  Moreover,  when  Clark  sold  the 
property  on  his  judgment,  January  5,  1891,  it  was  not  yet  determined 
whether  or  not  Kittel’s  security  would  not  be  sufficient  to  protect  his 
loan,  for  the  sale  in  foreclosure  under  the  Kittel  mortgage  w'as  not 
until  November,  1892.  The  enterprise  in  which  he  (Clark)  had  em- 
barked was  evidently  a failure;  his  money,  to  the  ext(*nt  of  more 
than  $300,000,  had  been  sunk  in  it,  producing  nothing  of  value  but 
the  unfinished  road,  with  its  paltry  equipment;  efforts  to  dispose  of 
the  bonds  had  failed;  the  railroad  practically  lived  only  upon  his 
advances,  and  when  they  ceased  the  work  would  cease;  he  had  good 
reason  to  believe  that  he  was  not  being  dealt  with  in  good  faith  by 
s(»rae  of  his  oflicial  associate's;  the  very’  loan  of  Kittel  for  w’hich  most 
of  the  real  estate  was  mortgaged  seems  to  have  been  kept  from  his 
knowledge;  and  he  might,  with  good  reason,  decide  to  call  a halt,  and 
realize  what  he  could.  There  w'as  no  inequity  in  his  putting  his 
claim  in  judgment.  That  such  judgment  was  originally  entered  for 
an  excessive  amount  w'as  a clerical  error,  promptly  corrected  on  his 
own  motion,  and  not  evidence  of  any  bad  faith.  There  was  no  in- 
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equity  in  his  issuing  execution  upon  his  judgment,  nor  in  selling  the 
property  upon  his  execution.  Equity  will  not  allow  a director  to  ob- 
tain preference  over  other  creditors  by  such  judgment,  execution,  and 
sale,  although  bona  tide,  and  therefore  the  court  below  required  him 
to  share  the  proceeds  with  the  other  creditor.  Such  proceedings  by 
a director-creditor  are  sometimes  characterized  as  fraudulent,  either 
because,  in  the  particular  cniLse  before  the  court,  other  facts  showed 
that  actual  fraud  w’as  present,  or  because  the  word  is  used,  inarti- 
ficially,  to  indicate  that  eqpity  will  not  permit  a director  to  secure  a 
preference  over  other  creditors  in  this  way.  It  is  consonant  with 
entire  good  faith  for  a director  who  is  a creditor  to  enter  judgment, 
issue  ex(*ciition,  and  sell  all  property  seized  under  such  execution, 
providi'd  he  does  not  tlnueby  st^aire  any  preference,  but  divides  the 
proceeds  ratably  with  all  others  wdio  are  entitled  to  share  with  him. 
We  know'  of  no  authority  w'hich  controverts  this  proposition.  If  he 
neglects  to  share  with  another  creditor,  solely  because  he  did  not  know 
of  his  claim,  equity  may  require  him  to  share  when  the  claim  is  pre- 
sented, because  it  would  be  inequitable  for  him  to  benefit  by  a pref- 
eience  which  it  may  be  presumed  that  he  secured  because  he  was  a 
director.  But  that  is  a very  different  thing  from  holding  that  such 
a transaction  is  sufficient  evidence  of  actual  fraud  on  his  part  If  by 
such  judgment,  execution,  and  sale,  the  director  gets  possession  (or 
secures  possession  to  his  friends)  of  the  property  at  less  than  its 
value,  he  must  account  with  the  other  creditors  on  the  basis  of  the 
actual  value,  for  he  cannot  thus  secure  an  advantage  to  himself  over 
the  other  creditors.  But  the  court  cannot  evolve  any  fanciful  esti- 
mate of  value.  It  must  determine  that  question  from  the  ertdence. 
The  starting  point  is  the  price  at  which  it  was  sold  under  the  court’s 
order,  and  the  director  cannot  show  that  it  was  worth  less.  Has  it 
been  shown  in  this  case  that  it  was  worth  any  more  than  ^100.000? 
The  only  testimony  which  it  is  contended  tends  to  show  a greater 
value  is  that  of  the  sanguine  promoter  of  the  scheme.  Wlien  asked 
as  to  the  fair  and  reasonable  value  of  the  proi>erty,  he  replied  that, 
“considered  as  a basis  for  the  enterprise  as  projected,”  it  w'as  worth 
the  amount  of  bonds  and  stock  ‘‘intended  to  be  issued”  per  mile; 
and,  as  th(*re  were  to  be  f 17,000  of  bonds  and  |17,000  of  stock  issued 
for  each  mile,  the  “eleven  miles  of  road  would  make  a valuation  of 
fJ174,000.”  This,  of  course,  is  mere  wild  speculation.  The  same  writ- 
ness  further  testified  that  the  “total  amount  expended  was  |205,000 
to  1270,000,”  and  that  he  “should  think  the  property  ought  to  have 
been  worth  w'hat  it  cost,  if  pro|>erly  utilized.”  This  testimony  is  not 
especially  persuasive,  even  if  the  court  were  disposed  to  plac*e  much 
confidence  in  the  witness’  estimate.  The  question  is,  what  w^as  the 
property  worth  when  it  was  sold,  not  w’hat  it  w'ould  be  worth  after 
half  a million  more  had  been  expended  in  pro{>erly  utilizing  it.  We 
must  accept  fl00,0(K),  therefore,  as  the  actual  value  of  the  property 
sold. 

In  view  of  the  conclusions  already  expressed,  to  the  effect  that  the 
defendant  Clark  was  guilty  of  no  actual  fraud,  and  that  when  he 
rereived  the  proceeds  of  the  sale  it  was  not  known  that  there  would 
be  any  deficiency  in  Kittel’s  security;  and  in  view',  further,  of  the 
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evidence  in  the  case  that,  although  nominally  sold  for  |100,000,  the 
property  was  really  bought  in  in  the  interest  of  Clark  himself  (no 
money  passing  on  the  transaction),  and  that  he,  through  Clare  and 
his  associates,  or  through  the  Carrabelle  Railroad,  has  since  held 
property  which  has  been  wholly  unproductive,  and  that  until  this 
suit  was  brought  no  demand  was  made  to  share  in  the  proceeds  of 
the  1100,000,  and  no  notification  given  of  the  amount  of  deficiency 
judgment, — we  concur  with  the  court  below  in  the  conclusion  that  no 
interest  is  to  be  allowed,  either  from  the  date  of  the  sale  of  the  Au- 
gusta Railroad,  or  from  the  date  of  the  deficiency  judgment.  The 
complaint  in  this  suit,  however,  apprised  defendant  Clark  that  there 
was  a creditor  of  the  old  road,  entitled,  ex  «quo  et  bono,  to  share  pro- 
portionately in  the  proceeds  of  the  sale.  If  he  wished  to  avoid  pay- 
ment of  interest  thereafter,  he  should  have  tendered  the  proportion- 
ate amount.  Complainant  is  therefore  entitled  to  interest  on  the 
fl,901,  his  proportionate  share,  from  the  date  of  the  service  of  the 
complaint ; and,  for  the  same  reason,  he  is  entitled  to  his  costs  in  the 
circuit  court. 

Upon  the  only  theory  in  this  case  upon  which  the  proof  will  justify 
a decree  in  favor  of  the  complainant,  the  Carrabelle  Railroad  is  not 
a necessary  party  to  the  suit.  The  circuit  court  therefore  properly 
dismissed  the  bill  as  to  that  corporation  with  costs. 

The  decree  of  the  circuit  court  is  therefore  modified,  and  the  cause 
remanded  to  that  court,  with  instructions  to  decree  in  favor  of  com- 
plainant against  defendant  Clark  for  fl,901,  with  interest  from  tht» 
date  of  the  service  of  complaint,  and  costs;  in  favor  of  the  Augusta 
Railroad,  dismissing  the  bill,  without  costs;  and  in  favor  of  the  Carra- 
belle  Railroad  Company,  dismissing  the  bill,  with  costs.  As  to  the 
costs  in  this  court,  inasmuch  as  complainant  has,  upon  appeal,  in- 
creased the  amount  of  his  decree  against  the  defendant  Clark,  com- 
plainant is  entitled  to  costs  of  this  appeal.  Inasmuch  as  complain- 
ant has,  by  his  appeal,  failed  to  disturb  the  decree  of  the  circuit 
court  in  favor  of  the  Carrabelle  Railroad  Company,  that  company  is 
entitled  to  costs  of  this  appeal  against  complainant. 


(84  Fed.  428.) 

AMERICAN  DREDGING  CO.  v.  WALLS. 

(Circuit  Court  of  Appeals,  Third  Circuit  January  10,  1898.) 

No.  8. 

Master  ani>  Servant— Defective  Appliances— Assumption  of  Risks. 

A workman  who,  for  several  weeks,  has  gone  daily  upon  an  uncleated 
Inclined  table  to  oil  the  machinery,  without  complaining  of  the  want  of 
cleats,  assumes  the  obvious  risks  resulting  from  their  absence,  upon  the 
negligent  starting  of  the  machinery  by  a fellow  swrant 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

This  was  an  action  by  Joseph  H.  Walls  against  the  American 
Drt^dging  Company  to  recover  damages  for  personal  injuries.  In  the 
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circuit  court  veixlict  and  judj^ncut  were  given  for  plaintiff,  and  the 
defendant  sued  out  this  writ  of  error.  • 

Joseph  T.  Bunting,  for  plaintiff  in  error. 

Harvey  K.  Newitt.  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRKPAT- 
RICK, District  Judge. 

DALLAS,  Circuit  Judge.  The  plaintiff  below  (defendant  here) 
brought  his  action  to  recover  damages  for  personal  injury  sustained 
while  he  was  in  the  employment  of  the  defendant  below.  When  the 
accident  happened  1k‘  was  upon  a certain  “inclined  table”  on  board 
the  steam  dredge  Republic,  for  the  purpose  of  oiling  a part  of  the 
machinery.  While  tlms  lawfully  there,  he  fell,  and  his  right  hand  was 
caught  in  the  mechanism  and  severely  injured.  He  averred  in  his 
statement  of  claim  that  the  disaster  was  occasioned  by  the  negligence 
of  the  defendant,  in  that  the  said  table  “had  no  cleats  or  other  applian- 
ces thei'eon  to  prott^t  persons  lawfully  there  from  falling  and  injury, 
[and]  the  sjiid  master  of  said  dredge,  in  violation  of  his  duty,  negligently 
caused  the  machinery  of  said  dredge  to  be  put  in  motion,  and  the 
said  dredge  to  roll.”  The  jdaintiff  proceeded  in  accordance  with  this 
allegation,  and  adduced  evidence  in  its  support.  The  learned  judge, 
however,  held — and  in  this  he  was  clearly  right — that  the  person  who 
caused  the  machinery  to  be  put  in  motion  was  the  plaintiffs  fellow 
sen’ant,  and  that,  therefore,  for  any  negligence  of  his  there  could  be 
no  recovery;  but  he  declined  to  charge,  as  requested,  that,  “under 
all  the  evidence  in  this  case,  the  verdict  of  the  jury  must  be  for  the 
defendant,”  and  in  this  we  think  there  was  error.  It  is  not  clear  that 
the  act  of  putting  the  machinery  in  motion  should  not  be  regarded 
as  the  sole  cause  of  plaintiff’s  injury.  But  for  that  act  the  plaintiffs 
situation  would  not  have  been  a dangerous  one,  and  the  accident 
would*not  have  happened.  He  testified : “If  the  machinery  had  not 
been  started,  my  hand  would  not  have  been  hurt,  because  there  would 
have  been  nothing  there  to  hurt  iL”  How  then  can  it  be  said  that 
the  alleged  faulty  construction  of  the  table  contributed  to  produce 
that  hurt,  and  that  the  movement  of  the  machinery  was  but  one  of 
two  concurrent  causes  of  the  harmful  result?  This  question  is,  at 
least,  not  free  from  difficulty;  but  it  need  not  be  answered,  for  our 
judgment  does  not  depend  upon  its  solution,  but  rests  upon  the  ob- 
jection to  the  plaintiff's  asserted  right  of  action,  which  will  now  be 
considered. 

The  plaintiff  was  a man  22  years  of  age.  He  had  been  working  on 
this  dredge  for  upwards  of  6 weeks  when  he  was  hurt.  He  had  been 
very  frequently  upon  this  table.  There  were  not,  at  any  time,  any 
“cleats”  upon  it;  and  this,  of  course,  was  well  known  to  him.  The 
fact  was  as  obvious  to  him  as  it  could  possibly  have  been  to  the  de- 
fendant. The  risk  attendant  upon  being  there  with  the  machinery 
in  operation  was  palpable,  and,  moreover,  his  attention  had  been  ex- 
pressly called  to  it.  He  had  been  directed  to  work  there  when  the 
machinery  was  still.  That  he  intended  to  conform  to  this  direction 
upon  the  occasion  in  question,  as  he  had  previously  done,  and  that  the 
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machinery  was  carelessly  put  in  motion,  may  be  conceded;  but  for 
this  carelessness  of  a fellow  servant  the  common  master  is  not  re- 
sponsible. TVTiat,  then,  remains  upon  which  liability  on  the  part  of 
the  defendant  can  be  pre<licated?  Only  this:  that,  perhaps,  it  was 
its  duty  to  provide  means  for  the  protection  of  the  plaintiff  against 
possible  negligence  of  one  of  his  co-employes.  But,  if  this,  too,  as  a 
general  proposition,  be  accepted,  yet  the  facts  of  this  case  require  its 
qualification,  under  the  established  rule  that  the  employed  assumes  all 
those  risks  which  are  incident  to  his  employment,  and  which  are 
patent  and  obvious.  The  absence  of  cleats,  the  possibility  of  the  ma- 
chinery being  negligently  set  in  motion,  and  the  consequent  danger, 
were  too  plainly  evident  to  admit  of  question  as  to  the  knowledge 
and  comprehension  of  them  by  a person  of  mature  years  and  of  sev- 
eral weeks’  experience.  The  plaintiff  never  complained  that  no  cleats 
were  upon  the  table.  If  he  had  done  so,  it  is  probable  his  complaint 
would  have  been  heeded;  and  after  having,  every  day,  and  four  or 
five  times  a day,  gone  upon  the  table  without  them,  and  without  ob- 
jection, his  charge  that  the  defendant  owed  him  a duty  to  put  them 
there  seems  to  us  to  be  most  unreasonable.  It  cannot  be  sustained 

under  the  authorities.  The  manv  cases  which  show  this  need  not  be 

« 

cited.  Those  refernnl  to  in  the  oynnion  of  the  court  in  Southern  Pac. 
('o.  V.  Seley,  1.'52  U.  S.  145,  14  Sup.  Ct.  530,  will  suffice.  In  that  case, 
“the  thc*ory  upon  wiiich  the  plaintiff  proceeded  in  the  court  below 
was  that  Seley  lost  his  life  by  reason  of  the  negligence  of  the  defend- 
ant, a railroad  company,  in  using  in  its  switches  what  is  called  an 
‘unblocked  frog.’  ” And  the  supreme  court,  after  citing  with  ap- 
jiroval  several  decisions  of  the  courts,  state  and  federal,  in  cases  some  of 
which  closely  resemble  the  prescmt  one,  held,  reversing  the  court  below, 
that,  inasmuch  as  Seley,  knowing,  as  he  did,  the  character  of  the 
frog  and  the  liability  of  being  caught  in  it,  yet  persisted  in  exposing 
himself  to  an  obvious  danger,  no  other  conclusion  was  warranted  than 
that  he  took  the  risk  of  the  work  in  which  he  was  employed.  The 
like  conclusion  is,  w*e  think,  necessary  in  the  present  case.  The  judg- 
ment of  the  court  below  is  reversed. 


(S4  Fwl.  4.m) 

SIHAFI’S  V.  POUTER  et  al. 

(Circuit  CJourt  of  Appeals.  Second  Circuit  January  8,  1898.) 

No.  10. 


1.  TniAL— Motion  to  Dismiss— Waiver. 

A defendant,  by  Introducing  evidence,  waives  a motion  to  dismiss,  made 
at  the  close  of  plalntlfTs  case. 

2.  Appeal.— Review— Motion  for  New  Trial. 

Orders  denying  motions  for  new  trial  are  not  revlewable  In  the  federal 
courts. 

8.  Fraud— False  Representations— Liability  por. 

One  making  false  representations  to  Induce  the  purchase  of  property  Is 
eciunlly  liable  therefor  whether  he  owns  the  property  or  not  and  whether 
the  representations  are  made  directly  to  the  purchaser,  or  to  one  acting 
In  his  Interest,  and  who  reports  them  to  him. 
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4.  Same— Action— Parties. 

Purchnsers  of  property,  who  acted  In  the  matter  for  themselves  and 
others,  the  plan  which  was  carried  out  beln^r  to  form  a company  to 
wlilch  the  property  should  afterwards  he  transferreil.  may  sue  in  behalf 
of  tliemselves  and  all  others  In  interest  to  re<*over  for  false  representa- 
tlous  inducing  the  purchase. 

6.  Appeal— Objection  to  Evidence— Scfpiciencv. 

An  objection  to  the  testimony  of  an  exi>ert  witness  as  to  the  quality 
of  ore  produced  by  a tniiie  as  “incompetent.  Irrelevant,  and  Immaterljil*’ 
Is  t(H>  general  to  support  a specific  assignment  of  error  on  the  ground 
that  It  liad  not  been  shown  that  the  witness  was  at  the  mine  at  the  par- 
ticular time  inquired  about. 

6.  Same— Qualification  of  E.xpeut. 

A ruling  admitting  the  testimony  of  an  expert  over  a general  objtvtion 
will  not  l>e  reviewed  because  a siih.sequent  cross-examination  showe<l  the 
wltm\s8  to  be  Incompetent,  where  no  request  to  examine  as  to  his  com- 
petency was  made  by  the  party  objecting,  and  no  motion  was  made  to 
strike  out  his  evidence  after  the  cross-examination. 

7.  Evidence— Fraudulent  Representations- Letters. 

Where  plaintiffs  claimed  that  they  were  Induced  to  purchase  property 
by  false  representations  made  by  defendant  to  one  acting  in  their  behalL 
letters  from  such  person  were  admissible  to  show  the  communication  to 
them  of  such  representations. 

8.  Same— Parol  Evidence  to  Vary  Writino— Limitation  op  Rule. 

The  rule  that  jiarol  evidence  Is  inadmissible  to  vary  a sealed  contract 
Is  limited  to  actions  between  the  parties  or  their  privies,  and  a third 
person  suing  one  of  the  parties  may  show  by  the  testimony  of  the  other 
that  such  an  instrument  does  not  represent  the  real  contract  between  the 
parties  thereto. 

9.  Circuit  Courts  op  Appeal— Certification  of  Questions- Decision. 

A circuit  court  of  appeal  will  not  withhold  a decision  of  other  ques- 
tions presented  for  review  in  a cause  because  on  one  out  of  many  it 
desires  the  opinion  of  the  supreme  court. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  an  action  by  Dudley  Porter  and  others  against  James 
M.  8igafus  to  recover  daniag:e8  for  deceit.  There  was  judgment  on  a 
verdict  for  plaintiffs,  and  defendant  brings  error. 

This  caiLse  comes  here  on  writ  of  error  to  review  a Judgment  In  favor  of 
the  defendants  In  error,  who  were  plaintiffs  below,  against  tbe  plaintiff  in 
error,  who  was  defendant  below.  The  Judgment  was  entered  upon  the  ver- 
dict of  a Jury.  The  action  is  one  to  recover  damages  for  deceit  by  defend- 
ant inducing  the  purchase  of  a gold  mine  (real  estate,  Improvements,  plant, 
and  mining  rights)  by  tbe  ]ilaintiffs.  Much  testimony  was  taken,  and  the 
court  left  it  to  the  Jury  under  liistructlous  that  it  was  incumbeut  ui>on  the 
plaiutllTs  to  estal)lish  that  the  defendant  had  been  the  author  of  fraudulent 
representations  or  frauduleut  concealments  in  respect  to  material  matters 
affecting  the  value  of  the  property:  that  it  was  the  fraud  wlilch  induced 
the  contract,  and  that,  but  for  It,  the  purchase  would  not  have  been  made. 
The  Jury  were  further  charged  that  “the  measure  of  damages  lu  actions  of 
this  nature  is  the  difference  between  the  value  of  the  property  as  It  proved 
to  be  and  as  it  would  have  been  as  represent i^d.”  Tbe  facts  material  to  the 
assignments  of  error  sufficiently  appear  in  the  opinion. 

Edmund  Wetmore  and  Joseph  H.  Choate,  for  plaintiff  in  error. 
Albert  Stickney,  for  defendants  in  error. 

Before  LACOMBE  and  811 1PM AN,  Circuit  Judges, 
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LACOMBE,  Circuit  Judj^e.  Out  of  the  32  assig^nmeDts  of  error, 
30  have  been  supported  by  arj^ument  in  this  court.  They  may  be  ar- 
ranged in  17  groups,  and  are  hereinafter  discussed. 

1.  The  exception  reserved  to  the  court’s  denial  of  the  motion  made 
at  the  close  of  plaintiffs’  case  to  dismiss  the  complaint  is  of  no  avail. 
By  not  resting  on  his  motion,  and  by  thereafter  offering  his  own 
evid(Tice,  the  defendant  waived  his  motion.  Bunkle  v.  Burnham, 
153  U.  S.  222,  14  Sup.  Ct.  837.  This  disposes  of  the  twenty-first  as- 
signment of  error. 

2.  Orders  denying  motions  for  new  trials  are  not  reviewable  in  the 
federal  com*ts.  Railmid  Co.  v.  Fralolf,  100  U.  S.  24.  This  disposes 
of  the  twenty-ninth,  thirtieth,  thirty-first,  and  thirty-second  assign- 
ments of  error. 

3.  Exception  was  duly  reserved  to  the  refusal  of  the  court  to  dis- 
miss the  complaint  at  the  close  of  the  testimony,  and  is  properly  pre- 
sented here  b}"  assignment  of  error.  To  understand  and  dispose  of 
this  exception  it  will  be  necessary  to  some  extent  to  set  forth  the 
facts.  Defendant  practically  owned  the  mine,  and  had  owned  it  for 
some  time,  and  there  was  evidence  tending  to  show  that  he  wanted 
to  sell  it.  Some  time  in  May.  1803,  one  Griffith  met  defendant,  and 
told  him  he  knew  of  some  people  in  Los  Angeles  to  whom  he  thought 
the  property  could  be  sold.  Th«*reupon  a contract  was  made  be- 
tween them  in  form  calling  for  the  sale  of  the  property  to  Griffith 
for  a sum  named  therein.  Griffith  w'as  unable  to  sell  the  mine  to 
these  parties,  and  notified  defendant  to  that  effect,  w’hereupon  this 
contract  terminated.  On  July  5,  1803,  defendant  and  Griffith  entered 
into  a second  contract  under  seal,  whereby  defendant  agreed  to  sell 
and  convey  the  property  to  Griffith  for  |230,000.  On  August  24, 1803, 
4hey  entered  into  a third  contract,  also  under  seal,  referring  to  the 
second  contract,  and  to  the  fact  that  time  was  not  of  the  essence  of 
such  contract , and  providing  that,  in  consideration  of  Griffith  agree- 
ing to  make  time  the  essence  of  said  contract,  defendant  would  sell 
and  convey,  and  Griffith  pay  the  ^230,000,  on  or  before  January  1, 
1804.  It  reserved  to  defendant  the  right  and  privilege  at  any  time 
l>efore  January  1,  1804,  to  sell  the  property  at  not  less  than  |230,000 
ff 115,000  cash  at  30  days),  in  which  event  he  would  pay  Griffith  |5,000. 
It  w'as  further  stipulated  in  the  contriict  thfit  Griffith  should  go  imme- 
diately to  New  Orleans,  and  endeavor,  as  agent  for  Sigafus,  to  sell  the 
property  to  parties  named  therein  for  ^350,000,  or  such  other  j)rice 
as  Sigafus  might  authorize  Griftith  to  accept.  In  the  event  of  cfffK;!- 
ing  the  New  Orleans  sale  Griffith  was  to  have  10  per  cent,  as  commis- 
sion. Subsequently  to  the  making  of  this  contract,  Griffith  succeeded 
in  effecting  a sale  of  this  property  to  plaintiffs  for  $400,000.  Before 
this  sale  was  effected,  one  Egan,  a mining  expert,  had  visited  the 
mine,  had  seen  Sigafus,  had  been  furnished  with  wliat  pui'portt^d  to 
be  a report  on  the  mine  by  another  mining  expert  (Burnham),  and 
had  made  an  examination  of  the  mine  and  of  a mill  run  i*ondncted 
while  he  and  Sigafus  were  there.  Griffith  asso(‘iated  Egan  and  a 
Col.  Platt  with  himself  in  the  enterprise  of  selling  the  mine,  the 
three  to  divide  profits  between  them.  Charles  W.  Morse  was  the 
first  of  the  plaintiffs  to  hear  of  the  mine,  meeting  Griffith,  Platt,  and 
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Egan  in  Denver,  in  October,  1893,  and  there  is  evidence  tending  to 
show  that  it  was  in  part  upon  his  employment  that  Egan  went  to  tlie 
mine  to  make  his  examination.  Subsequently  Moi‘se  brought  the 
other  two  plaintiffs  into  the  scheme,  and,  after  receipt  of  Egan’s  re- 
port.s,  oral  and  written,  as  to  the  mine,  they,  on  December  28,  1893, 
completed  the  purchase  for  the  price  nanuHl,  f 400,060.  The  complaint 
avers  that  previous  to  December  28,  1893,  defendant,  through  Griftith, 
entered  into  negotiations  with  plaintiffs  for  a sale  to  them  of  said 
mine,  and  plaintiffs  entered  into  negotiations  for  the  purchase  of 
said  mine,  and  thereupon,  and  in  the  course  of  said  negotiations,  the 
defendant  falsely  and  fraudulently,  and  with  intent  thereby  to  deceive 
and  defraud,  made  certain  false  representations,  etc.,  specifically  set 
forth  in  the  complaint;  that  thereafter,  and  on  December  28,  1893. 
plaintiffs,  believing  said  representations  to  be  true  and  correct,  and 
relying  thereupon,  and  induced  thereby,  purchased  said  mine.  In 
support  of  the  motion  to  dismiss  it  is  contended  that  there  was  no 
proof  sufficient  to  go  to  the  jury  that  Griffith  was  in  any  way  the 
agent  of  the  defendant  to  sell  the  mine;  that  it  appears  that  the 
relation  was  that  of  vendor  and  vendee,  and  that  plaintiffs’  sole  con- 
tract was  with  Griffith.  Also  that  at  the  time  of  Egan’s  visit  to  the 
mine  there  was  no  relation  existing  or  intended  betwwn  the  plaintiffs 
and  Sigafus.  In  reply  to  this  it  might  be  sufficient  to  say  that  an 
action  for  false  representations  will  lie  against  the  falsifier,  w’hether 
the  sale  thereby  induced  is  of  his  own  property  or  of  another's.  The 
court  accurately  expressed  the  theory  upon  which  recovery  was  had 
in  the  charge  to  the  jury: 

“The  plaintiffs  claim  that  they  were  Indneed  to  make  the  purchase  In  con- 
sequence of  false  representations  made  to  and  fraudulent  devices  practiced 
,on  Epran  by  the  defend.mt,  while  Eiran  was  niakinjr  the  examination  of  the 
proj)erly,  whereby  Epan  was  led  to  believe  the  Burnham  rei»ort  to  be  true, 
and  otlier  facts  to  be  true,  afterwards  incorpontted  into  a report  made  by 
himself;  that  the  defendant  practiced  these  frauds  on  Epan,  knowing  him  to 
be  acting  in  the  Interest  of  prospective  purchasers,  and  expecting  that  he 
might  mislead  them  by  giving  them  incorrect  information  contained  In  the 
Burnham  report  and  his  own  report  about  the  property;  that  Egan  did  give 
the  erroneous  information  to  the  plaintiffs,  did  corrolwrate  to  them  the  state- 
nuuits  in  tlu‘  Burnham  report;  and  that  the  plalntifTs,  relying  upon  the  truth 
of  the  various  facts  stated  In  that  rejjort  and  in  Egan’s  report,  purchased 
the  property.  If  the  Jury  Ilnd  lhi.s  theory  to  be  establisijed  by  the  evidence, 
the  defendant  is  responsible  to  the  .s;inie  extent  tliat  he  would  l>e  if  he  had 
I)prsonally  misrepresented  the  facts  to  the  plaintiffs,  and  personally  misled 
them  by  fraudulent  practices.” 

There  w'as  no  objection  taken  or  exception  reservt^l  to  this  part 
of  the  charge.  Had  defendant  at  the  trial  iusi.sted  that  the  ease 
thus  submitted  to  the  jury  was  variant  from  that  set  out  in  the 
complaint  (and  we  do  not  now  decide  whether  it  was  or  not),  the 
complaint  might  have  been  amended  to  conform  to  the  proof; 
and,  indeed,  such  amendment  might  now’  be  made,  if  it  were  neces- 
sary. But  there  was  abundant  evidence  to  sustain  the  verdict 
upon  the  theory  that  Sigafus  was  in  fact  undertaking  to  sell  his 
own  mine  through  the  agency  of  Griffith.  He  held  the  title  until 
the  plaintiffs  paid  the  money.  The  b^stimony  fairly  warrants  the 
inference  that  when  he  made  the  contract  of  sale  to  Griffith  (w’hicb 
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be  hiinfielf  iu  his  testimony  refers  to  as  a bond, — ^folio  892)  he  knew 
that  Griffith  had  no  money  to  buy  the  mine  with,  and  that  the  con- 
tract would  be  valueless  and  void,  as  the  earlier  one  was,  unless 
Griffith  found  some  real  purchaser  in  Ix)s  Anj^eles,  or  New  Orleans, 
or  the  East,  or  elsewhere.  There  was  testimony  in  the  record,  quite 
sufficient,  if  the  jury  believed  it,  as  they  did,  to  indicate  that  Si^- 
fus  had  very  good  reason  for  keeping  his  own  personality  as  much 
as  possible  in  the  background  when  the  mine  was  to  be  offered  for 
sale  to  a bona  fide  purchaser.  Griffith  testified  that  on  the  day 
he  left  the  mine,  after  the  last  contract  was  made,  to  look  for  a 
l>urchaser,  Sigafus  told  him  he  could  sell  the  property  on  the  best 
terms  possible;  that  he  (Griffith)  told  Sigafus  that  he  could  not  get 
all  the  money  down  as  his  contract  called  for,  but  that  he  believed 
“these  people  have  money,  and  told  him  about  a telegram  Colonel 
Egan  had  sent  to  Morse.  He  [Sigafus]  said,  make  the  best  terms 
possible,  and  he  would  stand  by  it.”  It  would  have  been  manifest 
error  to  take  the  case  from  the  jury  in  the  face  of  such  evidence, 
and,  if  defendant  wished  to  have  the  attention  of  the  jury  more 
specifically  directed  to  his  theory  of  what  the  proof  showed,  he 
should  have  asked  for  instructions. 

A further  ground  on  which  motion  was  made  to  dismiss  was  that 
“there  was  no  relation  between  the  plaintiff  Morse  and  Colonel 
Egan  at  the  time  of  Eaan’s  examination  of  the  mine  that  would 
enable  Morse,  any  more  than  the  other  plaintiffs,  to  hold  the  de- 
fendant liable  for  the  statements  made  to  Egan.”  It  will  be  a 
sufficient  reply  to  this  proposition  to  refer  to  the  testimony  of 
Morse,  Griffith,  and  Egan  to  the  effect  that  Egan  went  to  the  mine 
to  make  his  examination  upon  the  employment  of  Morse  and  Platt. 

The  other  propositions  advanced  in  support  of  the  motion  to 
dismiss  deal  with  the  evidence  generallv,  it  being  contended  that 
there  was  no  proof  of  false  and  fi-audulent  representations  made  by 
defendant  with  intent  to  induce  the  sale,  which  were  material,  and 
were  relied  upon  by  plaintiffs.  It  would  be  a waste  of  time  to 
enter  into  any  discussion  on  this  branch  of  the  case. 

What  credit  was  to  be  given  to  the  story  of  particular  witnesses, 
how  satisfactory  might  be  the  explanations  offered  of  some  of  de- 
fendant’s letters,  were  questions  for  the  jury  to  pass  upon;  but  to 
contend,  in  the  face  of  the  evidence  of  Doran  and  his  wife,  of  Egan, 
Morse,  and  Hobson,  and  of  the  cross-examination  of  the  defendant 
himself,  that  there  was  no  evidence  to  go  to  the  jury,  is  preposter- 
ous. There  was  no  error,  therefore,  in  denying  the  motion  to  dis- 
miss. This  disposes  of  the  twenty-fourth  assignment  of  error. 

4.  Defendant  excepted  to  so  much  of  the  charge  as  instructed 
the  jury  that,  “if  defendant  authorized  Griffith  or  Egan  to  use  the 
Burnham  report  for  the  purpose  of  influencing  prospective  purchas- 
ers,” etc.,  “plaintiffs  are  entitled  to  recover,”  on  the  ground  that 
there  was  not  sufficient  proof  to  go  to  the  jury  that  defendant  au- 
thorized either  Griffith  or  Egan  to  use  such  re]>ort  for  such  purpose. 
If  it  be  assumed  that  Griffith  was  in  reality  defendant’s  agent  to 
sell,  and,  as  has  been  shown,  there  was  evidence  tending  to  estab- 
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lish  that  relation,  it  would  be  a perfectly  fair  inference  that,  when 
Sigafus  gave  him  the  Burnham  report,  he  expected  and  intended 
that  it  should  be  used  to  help  the  sale.  But  we  need  not  even  make 
this  assumption.  There  was  abundance  of  evidence  tending  to 
show  that  the  Burnham  report  which  was  out  into  Egan’s  posses- 
sion came  originally  from  Sigafus  through  Griffith;  that,  when  he 
came  to  the  mine,  Egan  told  Sigafus  that  he  wa.s  to  make  an  ex- 
amination for  Morse  and  others,  and  that  one  purpose  of  the  exam- 
ination was  to  verify  the  Burnham  report:  that  they  (Egan  and 
defendant)  had  subsequent  interviews,  in  w’hich  this  report  was 
referred  to,  and  Sigafus  stated  that  certain  parts  of  it  were  correct. 
The  exception  is  wholly  without  merit.  This  disposes  of  the  twen- 
ty-tifth  assignment  of  error. 

5.  Plaintiffs  sued  in  behalf  of  themselves  and  their  associates 
jointly  interested  and  associated  with  them  in  the  enterprise.  The 
evidence  shows  that  from  the  beginning  what  they  contemplated 
was  the  formation  of  a company  to  which  the  mine  should  be 
turned  over,  and  which  should  be  composed  of  such  of  their  friends 
as  might  be  inclined  to  take  an  interest  in  the  entei*prise;  and  that 
a number  of  persons  other  than  plaintiffs,  some  prior  and  some 
subsequent  to  the  consummation  of  the  sale,  signed  a subs^Tiption 
}mper,  which  pledged  them  to  take  and  pay  for  the  respective  inter- 
ests therein  set  forth.  Although  the  plaintiffs  were  the  only  per- 
sons appearing  at  the  final  transfer  of  the  property  from  defend- 
ant, the  real  parties  in  interest  were  those  who  had  thus  united  in 
the  purchase,  and  we  know  of  no  reason  why,  under  section  449 
of  New  York  Code  of  Civil  Procedure,  suit  could  not  be  maintained 
by  the  plaintiffs,  with  whom  the  negotiations  were  had.  and  to 
whose  agent  the  representations  were  made,  to  recover  the  entire 
damages,  which,  when  received,  they  would  have  to  distribute 
ratably  among  their  associates.  This  dispost^  of  various  excep 
lions  to  the  admission  of  evidence,  and  to  the  charge  and  refusals 
to  charge,  which  are  set  forth  in  the  twelfth,  thirteenth,  and  twenty- 
seventh  assignments  of  error. 

G.  Excejdion  was  taken  to  testimony  given  by  some  of  plaintiffs* 
witnesses  tending  to  show  a falsification  by  one  Cheatham  of  the 
mill  run  which  was  had  as  part  of  Egan’s  examination,  on  the 
ground  that  Cheatham's  acts  were  not  sufficiently  connected  with 
defendant.  Cheatham  was  defendant’s  foreman  of  the  mine,  in- 
tro<luc(H]  by  him  to  Egan  as  the  man  who  would  “give  him  every 
assist ain  e in  his  power.”  Defendant  was  himself  present  and 
overseeing  whatever  was  g<diig  on  while  Egan  was  there.  The 
falsification  of  the  mill  run  was  ac(‘om pi i she'd  in  part  by  bringing 
up  from  the  leveds  some  sae  kfuls  of  peculiarly  rich  ore,  which  had 
been  mined  before;  and  tlu*re  was  direi*t  evidence,  fortified  by  let- 
ters of  the  defendant,  teuiding  to  show’  that  that  rich  ore  was  put 
in  those  sacks,  and  laid  away,  by  his  expre*ss  direction,  “to  be  used 
in  case  prospective  buyers  exacted  a mill  tt^st.”  There  was  also 
direct  evidence  tending  to  show  that  Sigafus  himself  falsified  this 
same  mill  run  by  throwing  in  valuable  specimens  of  rich  ore  not 
brought  up  from  the  workings  w’hile  the  mill  run  was  going  on. 


Digitized  by  Google 


8IGAFUS  V.  PORTER. 


449 


Naturally  enough,  Cheatham  testified  that  he  did  not  falsify  the 
mill  run,  and  Bigafus  that  he  did  not  direct  or  authorize  Cheatham 
to  do  so,  but  there  was  sufficient  in  the  case  to  warrant  the  jury 
in  finding  the  converse  to  be  the  truth;  and,  that  being  so,  the  evi- 
dence as  to  actual  falsification  under  Cheatham’s  direction  was 
admissible.  This  disposes  of  the  first  and  second  assignments  of 
error. 

7.  One  James  13.  Doran,  a witness  called  for  plaintiffs,  w’as  asked 
this  question:  “Are  you  able  to  state  with  substantial  accuracy  the 
average  richness  of  the  ore  in  the  Good  Hope  Mine  in  November, 
1893?”  This  was  objected  to  as  “incompetent,  and  as  calling  for 
an  opinion.”  It  is  a subject  as  to  which  the  opinion  of  experts  is 
proper  testimony,  and  Doran  was  certainly  qualified  to  express  an 
opinion,  since  he  had  been  a practical  miner  for  24  years,  having 
“done  nearly  everything  from  tool  boy  up  to  superintendency,” 
and  had  been  in  charge  at  defendant’s  mine  from  August,  1889, 
till  he  fell  sick,  in  August,  1893.  It  is  now  contended  that  his  tes- 
timony should  have  been  excluded,  be<*au8e  it  does  not  appear  that 
he  was  in  the  mine  after  he  was  taken  sick,  in  August.  No  such 
specific  objection  was  made  at  the  trial,  and  it  is  apparently  an 
afterthought  of  counstd.  Had  it  been  duly  taken,  however,  we  are 
still  inclined  to  hold  the  exception  unsound.  The  evidence  pretty 
clearlj'  indicates  that  under  Bigafiis’  methods  of  having  the  mine 
worked  there  was  not  much  chance  of  any  material  change  in  three 
months,  and,  although  there  is  no  evidence  to  show  that  Doran  was 
in  the  mine  in  November,  there  is  no  evidence  to  show  that  he  was 
not,  and,  for  aught  that  appears,  he  saw  the  ore  which  came  out  of 
the  mine,  even  if  he  did  not  go  down  into  it  after  his  sickness,  in 
August.  His  opinion  as  to  the  value  of  the  ore  was  admissible. 
What  consideration  should  be  given  to  it  was  for  the  jury.  We 
prefer,  however,  to  put  our  decision  as  to  this  exception  on  the 
ground  that  the  objection  was  not  fairly  called  to  the  attention  of 
the  judge  w’ho  tried  the  cause.  The  stock  objection  “incompetent, 
irrelevant,  and  immaterial”  covers  a multitude  of  sins.  There  is 
hardly  an  objectionable  question  but  what  can  be  classified  under 
one  or  other  of  these  heads.  Sometimes  the  real  nature  of  the  ob- 
jection is  so  plain  that  the  general  phrase  will  be  quite  sufficient  to 
indicate  it;  indeed,  it  may  be  (piite  apparent  without  any  state- 
ment of  the  grounds  of  objection  at  all.  But  there  are  many  other 
objections  which  rest  upon  some  particular  theory  of  the  case,  or 
upon  some  single  fact  in  proof,  which  a judge  may  readily  forgrt 
in  the  course  of  a long  and  intricate  trial.  ' It  is  only  fair  in  such 
cases  to  require  counsel  to  state  clearly  to  the  trial  judge  on  what 
ground  it  is  that  they  object.  Teriainly  it  is  not  fair  to  allow  such 
a general  dragnet  as  “incompetent,  irrelevant,  and  immaterial”  to 
be  cast  over  every  bit  of  evidence  in  the  case  which  counsel  would 
like  to  keep  out,  and  then  to  permit  counsel,  upon  careful  analysis 
of  the  printed  narrative  of  the  trial,  to  formulate  some  specification 
of  error  not  thought  of  at  the  time,  and  which,  if  seasonably  called 
to  the  court’s  attention,  might  have  been  avoided  or  corrected. 
This  disposes  of  the  third  assignment  of  error. 
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8.  An  exception  to  the  admission  of  a similar  question  to  one 
Kingsbury  as  to  the  value  of  the  ore  in  sacks  is  dis])osed  of  in  the 
like  manner.  Incidentally  it  may  be  noted  that  at  the  time  tlie 
question  was  asked  it  appeared  that  Kingsbury  was  a miner  of 
several  tears’  experience.  No  request  was  made  to  be  allow'ed 
to  cross-examine  him  as  to  his  qualifications  as  an  exjjert  before 
taking  the  answer.  Subse(]uent  cross  examination  develojied  the 
fact  that  he  had  never  made  an  assay  of  this  ore,  nor  pounded  it  in 
a mortar,  nor  panned  it, — circumstances  which  are  now  relietl  upon 
to  support  the  assignment  of  error.  But  no  motion  was  made, 
after  cross-examination,  to  strike  out  the  evidence;  and  the  point 
now  raised  was  never  called  to  the  attention  of  the  circuit  judge, 
who.  of  course,  ruled  upon  the  original  objection  solely  in  the  light 
of  the  testimony  as  it  stood  when  the  objection  was  raised.  This 
assignment  of  error  is  akso  apparently  an  afterthought.  This  dis- 
poses of  the  fourth  assignment  of  error. 

The  fifth  assignment  was  withdrawn  on  the  argument. 

9.  Objection  was  intei-posed  to  the  entire  deposition  of  Egan  on 
the  ground  that  “there  is  no  evidence  in  the  case  that  Egan  repre- 
sented the  plaintiffs,  or  that  there  existed  at  that  time  between 
Egan  and  the  plaintiffs  any  engagement,  or  even  any  knowledge 
of  each  other.”  This  objection  was  sufficiently  disposed  of  by  the 
evidence  of  Morse,  (iriftith,  and  Egan  himself  that  the  latter  went 
to  the  mine  to  examine  it  on  the  employment  and  at  the  request  of 
Morse.  This  disposes  of  the  sixth  assignment  of  error. 

10.  Upon  his  direct  examination  Egan  was  asked:  “What  con- 
versation, if  any,  did  you  have  with  Sigafus  as  to  the  Burnham 
report?”  Obje<  tion  was  taken  on  the  ground  that  “there  is  no 
evidence  thus  far  introduced  in  the  case  as  to  what  the  Burnham 
report  was.”  W’hatever  deficiency  there  may  have  been  in  the 
proof  at  the  time  this  question  was  asked,  there  was  abundant  evi- 
dence before  the  case  closed  to  warrant  a finding  that  the  particu- 
lar “report”  as  to  which  Egan  had  conversed  with  Sigafus  was  one 
sent  out  by  the  latter,  containing  additions  to  the  original  report, 
which  additions  included  statements  which  defendant’s  counsel  on 
the  trial  admitted  to  be  fabrications.  The  exception  reserved  is 
without  merit.  This  disposes  of  the  seventh  assignment  of  error. 

' 11.  The  various  objections  to  testimony  set  forth  in  the  eighth 
and  ninth  assignments  of  error  are  based  on  the  proposition  that 
Egan  did  not  represent  the  plaintiffs.  The  remarks  in  subdivision 
4 of  this  opinion,  supra,  sufficiently  dispose  of  them. 

12.  The  hypothetical  cpiestions  put  to  the  witnesses  Egan  and 
Olcott,  which  were  framed  so  as  to  elicit  testimony  tending  to 
show  the  value  of  the  pro|x^rty  had  it  been  as  plaintiffs’  evidence 
tended  to  show  it  was  representtxi,  and  its  value  as  it  really  was, 
have  been  carefully  compared  with  the  evidence,  and,  in  our  opin- 
ion, are  fairly  within  the  rule,  which  authorizes  counsel  to  “assume 
the  existence  of  any  state  of  facts  which  the  evidence  fairly  tends 
to  justify.”  It  might  be  that  plaintiff  would  not  succeed  in  con- 
vincing the  jury  that  Sigafus  was  substantially  the  father  of  the 
altered  and  fabricated  edition  of  the  Burnham  report  which  he  sent 
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out,  and  about  which  Kg^an  testifies  that  he  talked  to  him;  but  cer- 
tainly there  was  evidence  tending  to  connect  this  edition  with  the 
defendant.  And  the  “‘hypotheses’^  in  the  questions  are  in  accord- 
ance with  the  statements  in  such  report.  Incidentally  it  may  be 
noted  that  the  jury  apparently  did  not  accept  the  valuation  elicited 
by  these  questions,  but  rather  fixed  upon  the  price  paid  as  a fair 
value  of  the  property  if  it  had  been  as  repres(‘nte<l.  This  disposes 
of  the  tenth,  nineteenth,  twentieth,  and  twenty-third  assignments 
of  error. 

13.  In  view  of  the  testimony  already  referred  to,  the  objection  re- 
served in  the  eleventh  assignment  of  error  that  plaintifT.s’  Exhibit  A 
— the  fabricated  edition  of  the  Burnham  report  which  Egan  had — 
was  not  sufliciently  identified  to  warrant  its  being  read  in  evidence, 
is  without  merit. 

14.  Certain  letters  of  Egan  to  Morse  and  Platt  (including  one  to 
Roberts,  Platt’s  secretary)  were  put  in  evidence,  to  which  defendant 
duly  objected  as  “not  binding  on  defendant,  and  as  immaterial,  irrele- 
vant, and  incompetent.”  No  claim  is  made  that  they  were  “binding 
on  defendant.”  It  is  the  other  grounds  of  objection  only  that  necMi 
be  considered.  The  letters  were  written  while  Egan  was  conducting 
his  examination  at  the  mine.  The  action  is  to  recover  damages  for 
false  and  fraudulent  representations  alleged  to  have  been  made  by 
defendant,  and  in  reliance  upon  which  representations  the  plaintiffs 
purchased  the  mine.  As  matter  of  fact  the  defendant  and  plaintiffs 
never  met  (until  the  dav  title  w'as  passed).  It  is  evident,  therefore, 
that  plaintiffs  must  show  some  conveyance  of  the  representations 
from  defendant  to  plaintiffs.  This  they  undertook  to  do  by  proving 
that  Sigafus  deceived  Egan;  that  Egan,  relying  on  Sigafus’  misrep- 
resentations, made  a most  favorable  report  to  his  employers,  upon 
the  strength  of  which  they  bought.  Manifestly,  to  do  so  they  would 
have  to  establish  two  entirely  separate  propositions, — one  the  misrep- 
resentations by  Sigafus  to  Egan,  and  the  other  the  reproduction  in 
some  form  of  those  misrepresentations  by  Egan  in  his  report  to  his 
emjiloyers.  It  is  practically  conceded  that  Egan’s  report  was  com- 
petent, relevant,  and  material.  No  objection  was  interposed  to  its 
reception.  Supplemented  by  the  testimony  of  plaintiffs,  it  tended  to 
show  on  what  they  relied  when  they  decided  to  purchase.  Whether 
this  report  contained  material  misrepresentations,  which  were  induced 
by  fraudulent  representations  or  concealments  of  Sigafus,  which  mis- 
led P^gan,  was  a question  to  be  established  by  other  proof;  but,  when 
established,  the  chain  of  proof  would  be  complete.  The  court  cor- 
rectly charged  the  jury  that,  if  they  believed  the  plaintiffs  “were  influ- 
enced by  Egan’s  corroboration  of  the  Burnham  report,  and  by  his  o\vn 
report,  then  the  ini])ortant  question  is  whether  Egan  was  deceived 
and  misled  by  the  defendant  and  whether  he  [defendant]  falsely  rep- 
resented to  him  [Egan]  the  facts  stated  in  the  two  reports.”  But,  if 
P’gan’s  “report”  on  the  mine  was  admissible,  it  is  difficult  to  see  why 
these  other  written  descriptions  sent  by  him  to  his  employers  of  what 
he  found  there,  and  of  what  was  the  present  appearance  and  past 
history  of  the  mine,  are  not  equally  so.  It  would  be  for  the  jury  to 
determine  w'hether  anv  material  false  statements  in  them  were  in- 
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diK*(‘d  by  fraudulent  mi8r(*]>resentations  by  defendant,  relied  upon 
^0'  Any  8€*utence8  in  the  letters  not  thus  material  or  relevant 

might  have  been  excluded  from  the  jury,  had  attention  been  called  to 
them  sj)ecifi rally;  but,  as  a whole,  each  letter  was  admissible  as  a 
part  of  Egan^s  report  to  his  employers,  upon  which  there  was  evi- 
dence tending  to  show  that  plaintiffs  relied  in  making  their  purchase. 
This  disj)08es  of  the  fourteenth,  fifteenth,  and  sixteenth  assignments 
of  error. 

15.  Exception  w^as  res(*rved  to  testimony  of  the  witness  Wood  that 
the  two  rejxirts  (Burnham’s  and  Egan's)  w(*re  submitted  to  the  invest- 
ors. In  view'  of  the  oi>inion  already  express<*d.  it  is  imneces.«iary  to 
di.scuss  this  exception.  Exception  was  also  r(*sm‘ved  to  a question 
to  the  same  witness  whether  he  made  any  statements  to  them  as  to  ‘ 
the  contents  of  the  papers,  upon  the  ground  that  such  statements 
were  not  brought  home  to  d(*fendant.  Inasmuch  as  the  witness  re- 
plied that  he  could  not  recollect  that  he  made  any  definite  statement- 
to  them,  any  discussion  of  the  sufficiency  of  the  objection  would  be  a 
waste  of  time.  The  answer  w'as  harmless.  This  disposes  of  the 
seventeenth  as.signment  of  error. 

1(1.  It  w’ill  be  remembered  that,  in  supjwrt  of  plaintiffs'  contention 
that  Griffith  was  in  reality  the  agent  of  Sigafus  to  sell  the  mine,  Grif- 
fith was  allowed  to  testify  that  on  the  day  he  left  the  mine,  after  the 
last  contract  was  made,  to  look  for  a purchaser,  “Sigafus  told  him  he 
could  sell  the  property  on  the  best  tenns  possible'’;  that  he  (Griffith) 
said  to  Sigafus,  “We  cannot  get  all  the  money  dowm  as  my  contract 
calls  for,  but  I believe  these  people  have  money;  and  1 told  him  about 
a telegram  that  Col.  Egan  had  sent  to  ^forse";  and  that  he  (Sigafusi 
said,  “Make  the  best  terms  possible,  and  he  would  stand  by  it.”  This 
w as  objected  to  as  incompetent,  and  exception  reserved.  The  groimd 
of  the  objection  is  that  plaintiffs  could  not.  by  the  testimony  of  one  of 
the  parties  thereto,  vary  the  terms  of  a written  contract  under  seal. 
If  this  were  an  action  upon  the  contract  under  seal  by  Sigafus  against 
Griffith,  or  by  Griffith  against  Sigafus,  there  would  be  force  in  the 
objection  that  neither  party  could  vary  its  terms  by  parol  testimony; 
but  we  know'  of  no  principle  of  law  which  precludes  a third  person, 
who  is  suing  one  of  the  parti(*s  to  a sealed  instrument  upon  a cause 
of  action  not  arising  upon  such  seahd  instrument,  from  showing  that 
the  instrument  was  in  fact  a mere  d(‘vice  i oncocted  to  mislead  out- 
siders dealing  w'ith  one  or  other  of  the  parties  to  it,  and  not  truly 
representing  the  relations  between  these  parties.  Tliis  disposes  of 
the  eighteenth  assignment  of  (*rror,  and  the  twenty-second  was  w'ith- 
dnnvn  on  argument. 

17.  The  only  remaining  assignments  of  error  are  the  twenty-sixth, 
to  so  much  of  the  charge  as  instnictcHl  the  jury  that  the  “measure  ef 
damages  is  the  difference  between  the  value  of  the  property  as  it 
proved  to  be  and  as  it  would  have  been  as  represented,"  and  the  tw  en- 
ty-eighth,  to  the  refusal  to  charge  substantially  that  the  measure  of 
damages  is  the  money  plaintiffs  had  paid  out  for  the  mine,  with  in- 
terest, and  any  other  outlay  legitimately  attributable  to  defendjmt's 
fraudulent  conduct,  less  the  actual  value  of  the  mine  when  plaintiffs 
bought  it.  In  view’  of  the  recent  opinion  in  Smith  v.  Bolles,  13-  1'. 


Digitized  by  Google 


UNITED  STATES  V.  K.  L.  GCK)DSEEL  CO. 


453 


S.  125, 10  Sup.  Ct.  39,  this  court  desires  the  instruction  of  the  supreme 
court  for  its  proper  decision  of  the  question  arising  upon  these  two 
assippaments  of  error.  A certificate  in  the  form  required  by  the  act 
of  March  3,  1891,  has,  therefore,  been  prepared,  and  be  forwarded 
to  the  supreme  court.  The  fact  that  instructions  are  thus  desired 
as  to  a single  question  out  of  the  many  arising  upon  this  writ  of  error, 
affords  no  sufficient  ground  for  withholding  the  decision  of  this  court 
as  to  the  other  questions  in  the  cau.se.  Compton  v.  Railroad  Co.,  31 
U.  S.  App.  486, 15  C.  C.  A.  397,  and  08  Fed.  263.  This  opinion  is  there- 
fore placed  on  file,  and,  when  instructions  are  received  as  to  the  ques- 
tion certified,  the  cause  will  be  finally  disposed  of. 


(84  Fed.  439.) 


rXITKD  STATES  v.  E.  L.  GOODSELL  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  7,  1S08.) 

No.  ,32. 

CcsTOMs  Duties— New  Tariff  Law— Importation  of  I.emons. 

The  act  of  Aufrust  28,  181)4,  provides  that,  unless  otherwise  specially 
provided,  there  shall  be  levied  upon  all  articles  “imported  from  foreign 
countries  or  withdrawn  for  consumption"  tiie  rates  of  duty  tiiereiii  pre- 
8crll»ed.  An  importation  of  lemons  was  entered  a few  days  before  the 
passage  of  the  act,  and.  according  to  custom  ami  the  rules  of  administra- 
tion of  the  port,  were  designated  for  examination  on  the  wharf.  On  Au- 
gust 2Hth  the  goods  were  examined  there,  having  remained  in  the  custody 
of  the  government  up  to  that  time,  and  were  tiien  sold  by  the  importers. 
IltUi,  that  they  were  dutiable  under  the  new  law. 

This  cause  comes  here  upon  appeal  by  the  United  States  from  a de- 
cision of  the  circuit  court.  Southern  di,strict  of  New  York,  affirming 
a decision  of  the  board  of  general  aitprstistu-s,  which  rever.sed  the  ac- 
tion of  the  collector  of  the  port  of  New  York  in  assessing  certain  boxes 
of  lemons  for  duty.  The  facts  appear  in  the  opinion. 

Heniy  C.  Platt,  for  the  United  States. 

W.  Wickham  Smith,  for  appellee. 

Refore  WALLACE,  LACOMBE,  and  SHIP.MAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  vessel  containing  the  lemons  ar- 
rived at  the  port  of  New  York  on  or  prior  to  August  23,  1894.  The 
goods  were  entered  for  duty  on  that  day,  and  a written  permit  to  land 
and  deliver  them  w'as  also  issued  on  the  same  day,  in  due  form,  des- 
ignating the  goods  for  examination  on  the  wharf,  which,  under  the 
rules  of  customs  administration  at  this  port,  dispensed  with  the  ne- 
cessity of  their  removal  to  the  public  stores  or  warehouses.  On  Au- 
gust 28,  1894,  the  tariff  act  of  1894,  went  into  effect,  supplanting  the 
prior  tariff  act  of  1890.  On  August  29,  1894,  the  goods  were  exam- 
ined, and  the  jiermit,  on  being  presentinl  to  the  examiner,  w*as  in- 
dorsed by  him  “E.xaminKl."  with  his  initials  and  the  date.  The  lem- 
ons were  sold  by  the  iiiqmrters  on  the  wharf  by  auction,  on  August 
29,  1894,  according  to  the  custom  of  importers  to  sell  lemons  and 
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other  fruits  on  the  wharf,  on  arrival,  without  removal.  It  w’as  cus- 
tomary to  offer  such  goods  for  sale  after,  or  at  once  on,  the  issue 
and  receipt  of  the  permit  to  land,  and  often  before  actual  examination 
of  the  goods,  which  generally  took  place  on  the  wharf  at  the  time  of 
sale.  The  lemons  in  question  took  this  course.  The  examiner  in- 
dorsed his  examination  on  the  permit  August  29,  1894,  at  the  time 
of  the  auction  sale  on  the  whaif,  according  to  the  prevailing  custom 
in  dealing  with  goods  of  that  character.  Tlie  goods  were  never  in 
bond  in  any  warehouse,  but  came  direct  from  the  vessel  to  the  wharf, 
where  they  w'ere  sold  by  the  importers,  as  aforesaid.  It  is  the  prac- 
tice of  the  port,  in  the  case  of  such  goods,  that  the  owner  has  no  con- 
trol over  them  until  the  permit  of  delivcrv'  has  been  presented  to  the 
examiner  and  duly  indorsed  by  him.  Tlie  entry  was  stamped.  ‘Taid 
Aug.  23,  1894,-’  and  also  stamjKHi,  “Liquidated  S<‘ptember  8.  1894.” 
but  no  additional  duty  was  paid;  the  amount  originally  paid  by  the 
importer,  on  August  23,  1894,  at  the  time  of  getting  his  duty-paid 
pennit,  being  the  same  amount  at  which  the  dutic^s  were  liquidated. 
Tlie  collector  classified  and  asses.sed  the  lemons  for  duty  under  para- 
graph .301  of  the  act  of  1890.  The  im]>nrters  protested,  claiming  that 
their  merchandise  was  dutiable  under  the  lower  rate  of  duty  imposed 
in  paragraph  210  of  the  act  of  1894. 

The  act  of  1894  provides  as  follows: 

“On  ainl  after  the  first  day  of  August,  eighteen  hundred  and  ninety-four, 
unless  otherwise  specially  provided  for  in  this  act,  there  shall  be  levied,  col- 
lected and  paid  upon  all  articles  imjiorted  from  forru/n  countries  or  trith- 
(/rnicn  for  conHinnption,  and  mentioned  in  the  schedules  herein  contained, 
the  rates  of  duty  which  are,  by  the  schedules  and  par.^grapha,  resi>ectively 
prescribed,  namely.” 

Inasmuch  as  this  statute  was  not  passed  until  August  28,  1894,  the 
section  above  quoted  is  to  be  construed  as  if  it  read  “on  and  after 
the  twenty-eighth  day  of  Angnst.*’  U.  S.  v.  Ibirr,  159  U.  S.  78,  15 
Sup.  Ct.  1002. 

The  phra.‘<e,  “wiilidrawn  for  consumption,”  is  a technical  one,  well 
known  in  customs  administration,  \\lien  goods  arrive  here  from 
abroad,  they  are  entered  either  “for  consumption”  or  “for  wart*hou.se,” 
In  the  latter  case  they  go  into  the  public  stores  or  a bonded  ware- 
house, where  they  remain  until  the  importer  withdraws  them  for  con- 
sumption, by  oiu*  or  more  separate  withdrawal  entries.  Articles, 
then,  which  are  “withdraw’n  for  consumption,”  are  articles  w’hich,  un- 
til the  time  of  such  withdrawal,  were  in  public  store  or  bonded  ware- 
hou.se,  and  the  phrase  in  the  act  as  italicized  al>ove  covers  articles  im- 
jiorled  from  foi(‘ign  countries  on  and  after  the  date  name<l,  and  arti- 
cles imported  before  that  date,  but  still  remaining  in  public  store  or 
bonded  warehouse  on  August  28,  1894. 

Technically,  as  the  appellant  contends,  the  lemons  in  question  were 
never  in  Ixind  in  any  public  store  or  warehouse  or  other  place,  and 
were  never  “withdrawn  for  consumption'*;  but  none  the  less  are  they 
within  the  provisions  of  the  section  of  the  statute  last  quoted  from. 
The  qu(‘8tion  presented  on  this  apfieal  has  been  practically  deter- 
mined by  the  supreme  court.  The  tariff  act  of  1883  contained  in  its 
tenth  section  the  following  provision; 
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‘‘That  all  Imported  goods,  wares  and  merchandise  which  may  be  In  public 
stores  or  bonded  warehouses  on  the  day  and  year  when  this  act  shall  go 
into  eflfect,  except  as  otherwise  provided  in  this  act,  shall  be  subjected  to 
no  other  duty  upon  the  entry  thereof  for  consumption  than  if  the  same  were 
Imported  respectively  after  that  day.” 

This  is  substantially  the  same  provision  as  that  contained  in  the 
act  of  1SJ14,  viz.  that  articles  imported  before  the  new  act  went  into 
effect,  but  remaining  on  that  day  in  public  stores  or  bond(*d  ware- 
houses, shall  be  siibject(*d  to  the  new  rate  of  duty.  In  Uartranft  v. 
Oliver,  125  U.  S.  525,  8 Sup.  Ct.  958,  it  appeared  that  the  bark  con- 
taining the  goods  arrived  before  July  1,  1889,  the  date  wiien  the 
act  went  into  efft‘ct,  but  on  that  date  w’ere  sfill  on  board,  the  vessel 
remaining  with  unbroken  hatches,  and  with  a custom-house  officer  in 
charge  of  the  same.  The  court  says: 

“Tlie  plain  meaning  of  this  section  is  that,  though  goods  arc  imiwrted  be- 
fore tlie  act  takes  eflfect,  yet.  if  they  are  kept  until  after  that  period  in  a pub- 
lic store  or  In^nded  warehouse.— that  is.  in  the  custody  and  under  the  control 
of  officers  of  the  customs.— they  sliall  be  subjected  only  to  tlie  duties  there- 
after leviable  when  they  are  entered  for  consumption.  * ♦ • The  place 

in  which  tlie  goods  are  tlius  kept  is  not  the  essential  fact,  but  the  custody 
of  the  government,  and  tlie  consequent  exclusion  of  control  over  them  by 
the  owner,  which  calls  for  tlie  suspension  of  previous  duties.  There  is  mani- 
fest Justice  in  the  rule  that  goods  thus  withheld  from  the  control  of  the 
owner  or  Imjmrter  sliail  be  subject  only  to  suoli  duties  as  are  leviable  by  the 
law  when  he  is  at  liberty  to  take  possession  of  them.  Ordinarily,  goods  in 
I the  custmiy  and  control  of  officers  of  the  customs  are  placed  In  a public  store 
or  bonded  warehouse,  and  thus  the  designation  of  tlie  goods  as  thus  phK’eil 
is.  in  the  legislation  of  congn*ss.  in  effect  a designation,  and  no  more,  of 
their  being  in  such  custody.  But  goods  on  board  of  a ship,  in  charge  of  a 
customhouse  otfl<*er.  preiiminarj'  to  their  removal  to  a public  store  or  a bonded 
warehouse,  and  during  the  time  necessary  for  that  purpose,  are  in  like  cus- 
tody, and  so  are,  w’ithin  the  spirit  and  intent  of  the  law’,  subject  only  to 
such  duties  as  are  leviable  when  the  goo<ls  are  freed  from  such  custody.  So 
far  as  the  government  Is  concerned,  they  are  in  the  same  position  ns  If  tech- 
nically in  a public  store  or  bonded  warehouse.  'Wlien  in  either  of  those 
places,  they  cannot  be  removeil  wltliout  a permit  from  the  collector.  When 
on  shipboard,  in  charge  of  a custom-house  inspector,  they  are  in  the  same 
condition,  and  cannot  be  removed  w’ithout  a like  permit.  • • • We  are 

therefore  of  the  opinion  that,  within  the  spirit  and  intent  of  the  tenth  sec- 
tion of  the  act  of  March  .3.  1SS.3,  the  goods  were  not  chargeable  with  duties, 
while  on  lioard  the  bark,  in  the  custody  of  an  officer  of  the  customs,  at  any 
greater  rate  than  they  would  have  been  chargeable  if  in  custody  of  such 
officiT  in  a public  store  or  bondiMl  warehouse  of  the  government,  and  that, 
therefore,  duties  w’ere  only  leviable  on  the  goods  by  the  act  whicii  went  into 
effect  on  the  1st  of  July,  lss;{.  3'he  intent  of  tiu‘  legislature  is  to  be  fol- 
lowed, even  If  not  strictly  within  the  letter  of  the  statute.” 

We  are  unable  to  distinguish  the  case  at  bar  from  this  decision. 
The  decision  of  the  circuit  court  is  atfirmed. 
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MORRISON  el  al.  v.  UNITED  STATES. 

WOLFF  et  al.  v.  SAME. 

(Circuit  Court  of  Appeals.  Second  Circuit  January  7,  1898.) 

Nos.  54  and  55. 

Customs  Duties— Classification— Glass  Beads  Strung. 

(Rasa  Ixmds  strung,  of  two  kinds,  one  consisting  of  small  brown  beads, 
which  were  a poor  imitation  of  the  precious  stone  known  as  “cat’s  eye.” 
and  the  other  of  larger  size,  and  also  an  imitation  of  precious  stones. 
held  to  have  been  dutiable  as  “imitations  of  precious  stoiie.s  coiiii>osed  of 
paste  or  glass,  not  exceeding  one  inch  in  dimensions,  not  set.”  under 
parngrapli  454  of  tlie  act  of  1890.  and  not  as  manufactures  of  glass  not 
specially  provided  for  under  paragraph  108. 

These  were  appeals  taken,  respectively,  by  E.  A.  Morrison  & Son 
and  H.  Wolff  & Co.  from  a jiidjjmeut  of  the  circuit  court  affirming 
a decision  of  the  board  of  general  appraisers  which  attirm*^!  the 
action  of  the  collector  in  the  classification  for  duty  of  certain  im- 
ported merchandise. 

Albert  Comstock,  for  appellants. 

Jas.  T.  Van  Rensselaer,  for  the  United  States. 

Before  liACOMBE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  In  the  year  1891,  E.  A.  Morrison  & 
Son  imported  into  the  port  of  New  York  two  invoices  of  elass 
strung  beads  not  exceeding  one  inch  in  dimensions,  of  two  differ- 
ent kinds.  One  kind  consisted  of  small  brown  beads,  which  w*ere 
a very  poor  imitation  of  the  precious  stone  known  as  “cat’s  eye,” 
which  were  used  principally  in  the  millinery  trade  for  trimming,  or 
for  trimming  ladies’  garments,  and  were  popularly  styled  “jew-els’’ 
or  “jewel  stones.”  The  second  kind  consisted  of  larger  beads  than 
those  of  the  first  class,  which  were  also  strung,  and  were  imita- 
tions of  precious  stones,  and  did  not  exceed  one  inch  in  dimensions, 
and  were  used  for  trimming,  and  were  also  called  “jewels.”  In 
189.3  and  1894,  H.  Wolff  & Co.  imported  into  the  port  of  New  York 
sundry  invoices  of  glass  strung  beads,  not  exceeding  one  inch  in 
dimensions,  which  were  imitation  pearl  beads,  and  were  called  by 
that  name,  or  were  called  “wax  beads,”  or  “Roman  beads,”  and 
were  used  for  necklaces  or  for  trimming.  All  these  articles  have 
been  long  commercially  know'n  as  beads.  The  collector  assessed 
a duty  of  60  per  cent,  ad  valorem  upon  all  of  these  goods,  under 
paragraph  108  of  the  tariff  act  of  1891),  which  was  jis  follows: 

“Thin  blown  glass,  blown  with  or  without  a mold,  including  glass  chimneys 
and  all  other  manufactures  of  glass,  or  of  which  glass  shall  be  the  component 
material  of  chief  value,  not  specially  provided  for  in  this  act,  sixty  per 
centum  ad  valorem.” 

The  importers  protested  that  the  goods  w’ere  dutiable  under  para- 
graph 4.54  of  the  same  act,  which  imposed  a duty  of  10  per  cent, 
ad  valorem  upon  “imitations  of  precious  stones  composed  of  paste 
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or  glass,  not  exceeding  one  ihch  in  dimensions,  not  set.”  Tbe 
board  of  general  appraisers  sustained  the  collector,  and  the  dr* 
cuit  court  affirmed  the  decision  of  the  board  upon  the  articles  now 
in  question,  whereupon  the  importers  appealed  to  this  court.  The 
cases  w'ere  tried  together  upon  substantially  the  same  record. 

“Glass  beads,  loose,  unthreaded,  or  unstrung,”  are  dutiable  at 
10  per  cent,  ad  valorem,  under  paragraph  445  of  the  act  of  1890. 
There  is  no  duty  specifically  placed  upon  glass  strung  beads,  and 
it  is  conceded  that  the  merchandise  in  question  was  excluded  from 
classification  under  paragraph  445,  and  that,  unless  it  was  dutiable 
under  paragraph  454,  it  was  properly  classified  by  the  collector, 
under  paragraph  108,  as  manufactures  of  glass  not  specially  pro- 
vided for.  The  articles  were,  in  both  popular  and  in  commercial 
language,  beads.  The  two  Morrison  importations,  which  were 
used  for  trimming,  were  also  called,  apparently  for  convenience 
sake,  “jewels,^-  but  this  subuame  has  no  bearing  upon  the  classifi- 
cation for  tariff  purposes.  The  term  “imitations  of  precious  stones” 
is  not  a commercial  term,  and  has  no  especial  commercial  mean- 
ing. All  these  articles  were  in  fact  imitations  of  precious  stones, 
and  are  known  to  be  such  by  the  people  who  deal  in  them.  The 
term,  “imitations  of  precious  stones,  unset,”  implies  that  there  were 
imitations  w'hich  were  set;  that  is,  made  into  or  arranged  as  orna- 
ments or  imitation  jew'elry.  A natural  suggestion  is  that  the  two 
Morrison  importations  were  to  be  exclusively  used  for  trimming 
ladies’  hats  or  apparel,  and  were  not  to  be  set  into  ornaments  for 
the  person;  but  there  can  be  no  practical  tariff  distinction  between 
imitations  of  precious  stones,  made  of  glass  or  paste,  unset,  whicli 
are  to  be  set  into  articles  of  jewelry,  and  those  imitations  which 
are  to  be  used  as  ornaments  upon  ladies’  hats  or  apparel.  Inas- 
much as  the  only  glass  beads  which  are  named  in  the  tariff  act  are 
unstrung  beads,  these  strung  beads  are  not  classified  by  name, 
and  their  position  for  tariff  purposes  must  be  within  some  para- 
graph of  general  description.  The  only  two  paragraphs  that  can 
be  discovered  which  describe  them  ate  Nos.  454  and  108.  They  are 
imitations  of  precious  stones,  .composed  of  glass  or  paste,  of  the 
designated  size,  and  are  unset,  and  they  are  manufactures  of  glass, 
and,  if  not  specially  provided  for,  must,  fall  into  the  general  re- 
ceptacle for  glass  articles  which  have  escaped  other  classification. 
But  adequate  provision  seems  to  have  been  made  for  them  by  the 
terms  of  paragraph  464.  The  decision  of  the  circuit  court,  so  far 
as  it  related  to  the  articles  in  question,  is  reversed. 


Digitized  by  Google 


458 


28  C.  C.  A.  REPORTS. 


(84  Fed.  448.) 

KOECHL  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  7,  1898.) 

No.  53. 

Customs  Duties — Classi  fication— Antitoxine. 

Antltoxlne,  used  by  iuoculation  for  the  prevention  and  cure  of  diph- 
theria, was  dutiable  as  a “medicinal  preparation,”  under  paragraph  59  of 
the  act  of  1894,  and  was  not  duty  free,  under  paragraph  664,  as  “vaccine 
virus.” 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  by  the  importer  from  a deci- 
sion of  the  circuit  court,  Southern  district  of  New  York,  reversing 
a decision  of  the  board  of  general  appraisers,  which  reversed  the 
action  of  the  collector  of  the  port  of  New  York  in  classifying  cer- 
tain imported  merchandise  for  duty. 

Albert  Comstock,  for  appellant. 

Jas.  T.  Van  Rensselaer,  for  the  United  States. 

Before  lACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  merchandise  in  question  is  anti- 
toxine, the  well-known  specific  used  by  inoculation  for  the  preven- 
tion and  cure  of  diphtheria.  The  collector  assessed  it  for  duty  un- 
der paragraph  59  of  the  tariff  act  of  August  28, 1894,  as  a “medicinal 
preparation,”  which  it  undoubtedly  is.  The  importers  contend  that 
it  should  be  admitted  free  of  duty,  the  paragraph  on  which  they 
rely  being,  “664.  Vaccine  virus.”  Vaccine  virus  is  the  morbic  prin- 
ciple of  cowpox,  which  acts  as  a preventive  of  smallpox,  and  is,  of 
course,  a different  article  from  antitoxine.  The  importers  cite  the 
Century  Dictionary,  which,  after  giving  the  correct  definition  of 
“vaccine,”  both  as  adjective  and  noun,  sets  forth  as  a secondary  def- 
inition of  the  word  when  used  as  a *noun:  “In  a general  sense,  the 
modified  virus  of  any  specific  disease  introduced  into  the  body  in 
inoculation,  with  a view  to  prevent  or  mitigate  a threatened  at- 
tack of  that  disease,  or  to  confer  immunity  against  subsequent  at- 
tacks.” No  authority  for  this  use  is  cited.  The  quotation  ex- 
presses merely  the  opinion  of  the  compiler  or  compilers  of  the  dic- 
tionary, and  it  w'ould  certainly  require  more  than  the  mere  ipse 
dixit  of  a contributor  to  such  a work  to  satisfy  us  that  the  words 
“vaccine  virus”  are  actually  used  with  such  meaning  by  educated 
people;  especially  in  view  of  the  fact  that  none  of  the  other  stand- 
ard dictionaries — Webster,  Worcester,  Funk  & Wagnalls,  etc. — 
give  any  such  definition  of  the  phrase.  No  testimony  was  taken 
before  the  board  of  appraisers,  but  in  the  circuit  court  it  was  shown 
aflirmatively  by  un contradicted  evidence  that  the  antitoxine  in 
question  was  not  within  the  common  meaning  of  the  words  as 
understood  by  the  pharmaceutical  trade  and  the  medical  profes- 
sion. Congress  used  the  w^ords  in  the  same  sense  as  the  trade 
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uses  them  in  Rev.  St.  1874,  § 2505,  including  in  the  free  list  “cow 
or  kine  pox,  or  vaccine  virus,’^  The  decision  of  the  circuit  court 
is  affirmed. 


(84  Fed.  458.) 

EASTMAN  CO.  v.  (4ETZ  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit  January  7,  1808.) 

No.  la 

1.  Patents— Machines  for  Coating  Photographic  Paper. 

The  Eastmau  & Walker  patent  No.  358.848,  for  a machine  for  manu- 
f.^cturlug  sensitive  photographic  films,  was  anticipated  by  the  Sarony  & 
Johnson  machine,  for  making  carbon  paper  (English  patent  of  May  18. 
1878).  as  to  claim  3.  which  is  a broad  one,  covering  a combination  of 
* driven  smooth-faced  rolls,  a snltable  hang-up  machine,  and  a coating 
meclianism  consisting  of  a smooth-faced  roll  partly  submerged  In  the 
coating  material,  arranged  at  such  a distance  from  the  hang-up  machine 
as  to  allow  the  gelatinous  coating  to  set  before  It  reaches  the  looping 
slat.  77  Fed.  412,  affirmed. 

2.  Same— Process  Patents. 

The  Eastman  & Walker  patents.  Nos.  370,110  and  370,111,  for  processes 
of  coating  photographic  paper,  were  anticipated  by  the  method  used  in 
the  Sarony  & Johnson  English  machine. 

8.  Same — Suppression  of  Tkstimo.ny— Costs. 

A large  mass  of  testimony  introduced  into  a patent  case,  merely  In  re- 
sponse to  a remark  by  one  of  plaintiff’s  witnesses  as  to  the  inferiority 
of  the  defendant.s’  product,  and  having  no  bearing  on  the  real  Issues, 
together  with  nearly  1C»0  p.ages  of  printed  testimony  by  an  expert  witness, 
consisting  mainly  of  argumentative  matter,  comments,  and  criticisms, 
mingled  with  opinions,  twliefs,  and  hearsay,  hrld  to  have  been  improperly 
introduced  into  the  record,  so  that  no  costs  of  either  court  should  be  al- 
lowed therefor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

The  complainant’s  bill  In  equity  In  the  circuit  court  for  the  Northern  dis- 
trict of  New  York  alleged  the  infringement  by  the  defendants  of  claim  3 of 
letters  patent  No.  3.58.S48.  dated  March  8,  1887,  for  apparatus  for  manu- 
facturing sensitive  photographic  films,  and  of  the  four  claims  of  letters  patent 
No.  370,110,  and  of  claim  3 of  patent  No.  370,111,  each  dated  September  20, 
1887,  and  each  for  a process  of  coating  photographic  paper,  the  three  patents 
having  been  granted  to  William  H.  Walker  and  George  Eastman,  and  having 
been  a.ssigned  to  the  complainant.  The  original  application  for  Nos.  358,848 
and  370,110  was  filed  October  25,  1884.  It  was  divided,  and  an  application 
for  Nos,  .370,110  and  370.111  was  filed  March  5.  1887,  which  was  also  divided, 
and  the  application  for  370,111  was  filed  Angtist  20.  1S87.  The  circuit  court 
dismissed  the  bill  (77  Fed.  412),  and  the  complainant  appealed  to  this  court. 

M.  H.  Phelps  and  M.  B.  Phillipp,  for  appellant. 

W.  A.  Jenner,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge  (after  stating  the  facts).  Bromide 
paper,  which  is  chiefly  used  for  making  photographs  of  life  size, 
was  discovered  in  or  about  the  year  1873.  The  photographic  agent 
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is  finely  divided  bromide  of  silver,  and  the  paper  is  coated  with  a 
gelatino  bromide  emulsion,  the  gelatine  being  the  vehicle  by  which 
the  bromide  is  conveyed  to  the  paper.  A uniform  distribution  of 
the  silver  is  necessary  in  order  to  produce  good  photographic  re- 
sults. The  coated  paper  must  be  free  from  streaks  or  bubbles  or 
specks  of  dust,  and  must  be  preserved  from  inequalities  of  expan- 
sion which  cause  unevenness,  and  therefore  coating  by  hand  was 
unable  to  produce,  with  regularity,  a satisfactory  article.  No 
machine  w'as  in  ordinary  commercial  use  which  coated  bmniide  pa- 
per with  a sufficiently  uniform  degree  of  evenness  and  freedom 
from  defects  to  satisfy  the  needs  of  the  photographer  until  the 
patented  machine  of  1884,  when  its  product  promptly  became  a reli- 
able and  standard  article. 

The  patentee  said,  in  the  s]>ecification  of  the  machine  patent,  that 
the  invention  involved  ‘‘the  use  of  a ])artially  submerged  roller, 
by  which  the  paper  is  carried  into  the  emulsion,  to  be  coated  on  one 
side  only,  a series  of  carrying  or  conducting  rolls  and  a bang-up 
frame  of  any  approved  construction  being  located  at  such  dis- 
tance from  the  coating  roll  that  the  gelatino  argentic  emulsion 
may  have  time  to  dry  before  the  wad)  is  deposited  on  the  dryinj; 
frame.’^  The  specification  points  out  that  the  feeding  rolls  must  be 
positive  and  uniform  in  their  action,  and  must  not  bear  upon  or 
make  contact  with  the  coated  face  of  the  paper,  and  that,  as  the 
paper  web  is  limp  with  moisture,  nothing  but  smooth,  plain-faced 
rolls  can  be  used  as  feeders.  It  is  also  said  that  as  the  tendency 
of  a moist  web,  after  leaving  one  support,  is  to  assume  an  irregu- 
lar form,  this  unevenness  is  remedied  by  the  straight  surfaces  of  the 
rolls  which  remove  the  depressions,  so  that  evenness  of  the  emul- 
sion is  maintained.  In  the  process  patent.  No.  370,110,  another  ac- 
tion is  pointed  out,  which  is  due  to  the  position  of  the  rollers  rela- 
tively to  each  other,  w’ln*rehy  the  direction  of  the  motion  of  the 
paper  is  changed,  so  that  it  passes  u])ward  and  then  downward, 
and  the  flow  of  the  emulsion  is  reversed,  so  as  to  “regulate  and 
maintain  its  uniformity,”  and  to  prevent  it  from  “settling”  or  hard- 
ening unequally. 

It  is  to  be  premised  that  there  was  nothing  new  in  the  coating 
devices.  The  patentees  had  received,  in  1881,  from  Anthony  & Co., 
of  New  York,  an  English  machine,  which  was  designed  to  coat  pho- 
togra]»hic  paper,  know’n  as  “carbon  tissue,”  and  which  the  patentees 
took  for  the  purpose  of  seeing  if  bromide  paper  could  be  made 
upon  it.  It  was  not  successful,  but  its  coating  devices  were  sub- 
stantially the  same  in  construction  and  operation  wuth  the  coating 
devices  of  the  machine  patent,  and  applied  the  emulsion  to  the  face 
of  the  paper. 

Claim  3 of  letters  patent  No.  358,848  is  as  follows: 

“(.‘0  In  an  organized  machine  for  making  sensitive  gelatine  argentic  pai>er 
for  photographic  use.  the  combination  of  one  or  more  driven  smooth-faceil 
rolls  for  maintaining  the  coated  j>aper  In  motion,  a suitable  hang-up  machine, 
and  a coating  mechanism,  consisting  of  a smooth-faced  roll  partially  suh- 
merg(‘d  In  the  coating  material,  said  coating  roll  being  arranged  at  such  a 
d*si  line  from  the  hang  up  machine  as  to  allow  the  gelatluou.s  coating  to  set 
before  it  reaches  the  looping  slat,  substantially  as  described.** 
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It  is  strongly  urged  that,  inasmuch  as  the  machine  was  the  orig- 
inal successful  device  which  introduced  a new  department  in  the 
art  of  photography,  the  questions  of  novelty  and  patentability  are 
, in  a great  measure  settled.  The  success  of  the  machine  was  due 
to  the  details  of  its  construction,  and  not  to  the  naked  combination 
of  a coating  mechanism,  a smooth  driven  roll,  and  some  one  of  the 
numerous  kinds  of  “hang  ups”  which  may  be  in  the  market.  The 
patentees  made  such  a union  of  these  three  elements  that  success 
was  attained;  but  in  claim  they  described  their  invention  in  such 
broad  terms  that  any  one  who  combim‘d  by  means  of  different  me- 
chanical details  would  be  an  infringer,  but  so  broadly  that  it  is 
not  strange  that  the  patentable  validity  of  the  combination  could 
be  successfully  attacked. 

The  same  elements  were  in  combination  in  the  English  patent 
of  May  18,  1878,  to  Sarony  & Johnson,  for  a machine  for  making 
carbon  paper,  if  the  succession  of  rolls  and  cords  u])on  which  the 
finished  paper  is  hung  in  loops  can  properly  be  < alled  a “hang  up.” 
It  is  admitted  that  it  has  the  partiallv  submerg<*d  coating  roll,  the 
coating  trough,  the  apparatus  for  heating  the  trough,  and  a driven 
smooth-faced  roller,  but  it  is  said  that  it  does  not  have  a hang-up. 
It  has  a succession  of  rollers  over  which  the  paper  is  kept  progress- 
ing while  hanging  in  loops  between  them.  The  coating  is  “set”  or 
hardened  by  the  time  a f(*w  loops  are  hung,  and  the  paper  is  car- 
ried forw'ard  to  the  other  rollers  until  all  the  loops  are  hung,  to 
remain  at  rest  until  drv,  and  until  wanted  for  use  or  for  the  market. 

The  main  attack  upon  the  anticipatory  character  of  this  machine 
is  that  it  cannot  be  operative  and  successful,  and  it  is  true  that  the 
fe<‘d  depends  upon  the  frictional  adhesion  of  the  paper  to  the  driven 
rollers,  and  that  the  paper,  not  being  under  sulhcient  tension,  will 
occasionally,  more  or  less,  “buckle”  or  crinkh*  at  the  bottom  of  the 
loops.  With  obvious  modifications  of  the  ma<*hine,  it  is  admitted 
that  the  complainant  filled  liO  loops,  each  of  17  feet  in  length, 
three  times  out  of  four,  with  narrow  paper,  14  inches  wide.  The 
buckling  or  crinkling  which  occurred  when  the  machine  failed  was 
on  the.  third  loop  from  the  beginning,  after  the  paper  had  pro- 
gressed three  or  four  loops  more.  It  may  well  be  admitted  that 
the  Sarony  & Johnson  machine,  either  as  originally  described  or  as 
modified,  cannot  be  a commercial  success  for  the  manufacture  of 
paper  in  large  quantities.  It  is  subject  to  too  many  stoppages 
from  the  buckling  of  the  loops  of  paner,  and  commercial  success 
requires  certainty  and  exactness  of  manufacture,  and  does  not 
permit  detention ; but  it  can  make  bromide  paper  of  a fair  quality, 
and  is  an  operative  machine. 

The  next  objection  to  it  is  that  its  hanging  mechanism,  which 
consists  of  rollers  and  cords,  is  not  the  “hang  up”  to  w'hich  the 
patent  refers.  Apparatus  for  hanging  up  and  carrying  off  in 
festoons  or  loops  moist  paper  hangings,  so  as  to  be  dried  without 
injury  from  handling,  was  well  known,  and  was  easily  procured. 
The  bars  of  this  class  of  hang  ups  w’ere  at  rest  after  the  paper  was 
put  upon  them.  The  Sarony  & Johnson  device  is  not  a hang  up 
which  is  continually  at  rest,  the  slats  or  bars  being  continually 
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motionless;  but  it  is  in  motion  until  it  is  filled,  and  tben  it  rests, 
and  the  drying  process  is  completed,  and  it  is  used  exclusively 
for  drying  purposes.  There  would  be  an  argument  that  the  pat- 
entees meant  some  one  of  the  well-known  wall  paper  hang  ups  if 
the  requirements  of  the  specification  in  regard  to  the  hang  up  were 
not  as  vague  as  those  of  claim  3.  It  was  called  “a  suitable  mechan- 
ism in  which  the  coated  paper  is  automatically  hung  up  to  dry  in 
pendent  loops,”  and  it  was  to  be  “a  hang  up  frame  of  any  approved 
construction.”  When,  however,  the  process  patent.  No.  370,111, 
which  relates  especially  to  the  delivery  of  the  web  upon  a support 
to  dry,  is  looked  at,  the  Sarony  & Johnson  drying  frame  and  its 
mechanism  fully  correspond  with  the  description  of  the  final  part 
of  the  process,  which  is  said  to  be  the  delivery  of  the  web  “to  a 
suitable  rack  or  frame  to  dry,”  or  “to  a suitable  drying  frame  or 
rack,”  or  “depositing  that  part  of  the  web  on  which  the  coating  has 
set  or  stiffened  at  rest  with  relation  to  its  supports  to  dry.”  Our 
conclusion  is  that  the  patentees,  for  the  purpose  of  making  a claim 
broad  enough  to  include  infringers  who  took  merely  the  skeleton  of 
the  invention,  made  it  so  broad  as  to  include  the  preceding  machine 
of  Sarony  & Johnson,  and  that  there  is  no  proper  method  of  con- 
struction by  w’hich  claim  3 can  be  cramped  into  narrower  limits 
than  it  was  intended  to  include. 

The  process  patents  are  next  to  be  considered.  Patent  No.  370,- 
110  does  not  relate  to  the  portion  of  the  process  after  the  coating  has 
set  or  stiffened,  and  confines  itself,  speaking  generally,  to  the  appli- 
cation of  the  coating  material  evenly  upon  the  face  of  the  w’eb,  and 
to  the  change  of  the  flow  of  the  emulsion,  so  as  to  regulate  and  main- 
tain the  uniformity  of  the  coating.  Patent  No.  370,111  includes,  as 
an  additional  step,  the  method  of  manipulating  the  web  after  the 
coating  has  set,  whereby  the  coated  w’eb  is  deposited  upon  a frame 
to  dry.  The  four  claims  of  No.  370,110  are  as  follows: 

“(1)  The  herein-described  method  of  producing  uniform  coatings  upon  con- 
tinuous w’ohs  or  strips  of  fabric,  which  consists  in  applying  the  coating  ma- 
terial in  a tluld  condition  evenly  ujK>n  the  faec  of  the  web,  and  in  changing 
the  flow  of  the  coating  upon  the  web  to  regulate  and  maintain  Its  uniformity, 
and  maintaining  the  web  in  motion,  and  Its  coated  surface  unobstnict»^l  by 
contact  with  foreign  bodies  until  the  coating  has  set  or  hardened  siitliclently 
to  prevent  running,  substantially  as  described. 

“(2)  The  hcrein-de.scribed  improvement  in  the  art  of  proiincing  photographic 
paper,  whieli  consists  in  applying  to  one  face  of  a web  of  paper  a thin  uniform 
coating  or  surface  of  fluid  gelatino  argentic  emulsion,  l»y  causing  the  i>ai>er 
to  emerge  from  the  level  surface  of  a body  of  emulsion,  and  snhse<inently 
maintaining  the  coated  web  flat  and  in  motion  continuously  and  uniformly 
in  the  same  direction,  and  the  surface  of  the  cotiting  undlstnrl>e<l  by  contact 
with  foreign  substances  until  the  gelatine  has  set  or  stiflfened  sutRciently 
to  prevent  running,  substantially  as  and  for  the  purpose  set  forth, 

“(3)  The  herein-described  j)rocess  of  producing  gelatino  argentic  fabric  for 
photographic  reproductions,  consisting  in  applying  to  a moving  continuous 
web  of  fabric  a uniform  layer  of  sensitive  gelatino  argentic  emulsion,  keep- 
ing said  web  in  motion  and  the  coated  side  unobstructed  until  the  coated 
gelatine  is  set  or  stifTened  snfflciently  to  prevent  flowing,  and  Unally  drying 
said  coating. 

“(4)  The  herein-described  method  of  producing  uniform  coatings  upon  con- 
tinuous webs  or  strips  of  fabric,  which  consists  in  applying  the  coating  ma- 
terial in  a fluid  condition  evenly  upon  the  face  of  the  web,  and  subse<iuentlj 
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maintaining  the  web  In  motion  and  its  coated  surface  unobstructed  by  con- 
tact with  foreign  bodies  until  the  coating  has  set  or  hardened  sufficiently  to 
prevent  running,  substantially  as  described.” 

Claim  3 of  No.  370,111  is  as  follows: 

“(3)  The  herein-described  continuous  process  of  producing  gelatino  argentic 
fabric  for  photographic  reproductions,  consisting  in  applying  in  a suitable 
nonactlnlc  light,  to  a moving  continuous  web  of  fabric,  a uniform  layer  of 
sensitive  argentic  fluid  emulsion,  keeping  said  web  In  motion  and  the 
coated  side  unobstructed  until  the  coaled  gelatine  is  set  or  stiffened  suf- 
ficiently to  prevent  flowing,  and,  finally,  while  the  web  is  In  motion  and  the 
coating  being  applied,  depositing  that  part  of  the  web  on  which  the  coating 
has  set  or  stiffened  at  rest  with  relation  to  its  supitorts  to  dry.” 

* We  shall  omit  the  discussion  of  the  questions  whether  these  two 
patents  are  invalid  because  they  describe  merely  the  function  of  the 
patent,  or  because  the  processes  involve  nothing  more  than  mechan- 
ical operations,  inasmuch  as  the  processes  of  these  two  patents,  so 
far  as  they  are  described  in  the  claims  which  were  alleged  to  have 
been  infringe<l,  were  exhibited  in  the  Sarony  & Johnson  machine. 
All  the  steps  in  the  process,  including  that  stated  in  claim  1 of  370,110, 
w'hich  consists  “in  changing  the  flow  of  the  coating  upon  the  w'ob  to 
regulate  and  maintain  its  uniformity,”  and  which,  though  alluded  to 
in  the  machine  patent,  was  not  the  subject  of  especial  comment,  were 
taken  by  Sarony  & Johnson  in  their  apparatus. 

The  complainants  moved  before  the  circuit  court  to  suppress  a por- 
tion of  the  defendants’  testimony,  on  the  ground  of  its  irrelevancy, 
which  motion  w'as  denied:  but  the  court  properly  refused  any  costs 
for  the  testimony  of  Hudson  and  Rogers.  The  record,  including  pa- 
per exhibits,  contains  3,924  printed  pages,  and  is  unnecessarily  volu- 
minous, by  reason  of  the  multiplicity  of  issues  of  fact  wdiich  were  en- 
tert*d  into,  and  the  extent  to  whicli  testimony  was  introduced  uikju 
them.  The  complainant’s  prima  facie  case  occupied  28  pages.  The 
defendants’  testimony  occupied  357  pages,  denied  infringement,  and 
introduced  I he  machines  which  were  all(*ged  to  anticipate.  The  com- 
plainant’s rebuttal  was  at  very  great  length,  occupying  1,662  pages. 
The  defendants  were  apparently  ]>ermitted,  by  order  of  the  circuit 
<*ourt,  to  take  te.stimony  in  reply  to  the  complainant’s  case,  and  their 
oral  testimony  occupied  989  pagi^.  The  complainant’s  testimony  in 
8urr(‘buttal  occupies  403  pages.  A great  deal  of  testimony  was  in- 
troduced on  both  sides  in  regard  to  tlie  mcdlnMl  of  construction  of  the 
defendants’  roll,  which  bore  upon  th(‘  (piestion  of  infringement;  and 
the  investigation  in  regard  to  this  part  of  the  case  became  both 
lengthy  and  acrimonious,  and  out  of  it  grew  indictments  for  perjury. 
The  complainant  movers  to  supprt'.ss  the  teslimony  of  John  Hatcli, 
James  Hatch,  Carrie  E.  Tt)wnsend,  George  W.  Stump,  and  portions 
of  the  testimony  of  Ernest  L.  Caflisch,  Edward  Wilhelm,  and  De  Witt 
C.  Hoover,  all  of  wdiich  related  to  the  subject  of  the  use  of  a smooth- 
faced roll  by  the  def(*ndants,  and  therefore  bore  upon  the  question  of  in- 
fringement, and  w as  in  a near  or  rcMiiote  degree  relevant  to  that  issue. 

The  complainant’s  rebuttal,  in  addition  to  the  testimony  which  has 
been  mentioned,  was  mm  h occupied  by  the  opinions  of  exjua  ts.  by 
tests  and  ex]>eriments  in  regard  to  the  ability  of  pre-(»xisting  machines 
to  coat  bromide  paper,  and  by  the  history  of  the  Allen  & Rowell  ma- 
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chine;  and  the  defendants  replied  with  opinions,  tests,  and  experi- 
ments, which  on  each  side  were  varied  and  exhaustive.  Indeed,  con- 
troverted questions  of  fact  sprang  up  and  were  cultivated  with  ex- 
pensive frequency;  and  therefore  some  of  the  defendants’  testimony 
which  was  objected  to,  and  which  seems  not  valuable  for  the  develop 
ment  of  the  r^  issues  in  the  case,  was  admissible.  In  this  class  are 
the  depositions  of  Blair,  Hahn,  Vandenbergh,  Wilhelm,  Hoover,  and 
Keichenbiuh.  The  depositions  of  Alfred  Simon,  Charles  Tomlinson. 
Luke  A.  Power,  Arthur  P.  Yates,  and  questions  and  answers  1 to  19 
of  the  deposition  of  Ernest  Caflisch,  W’ere  to  prove  the  superiority  of 
defendants’  bromide  paper  over  the  complainant’s  product.  The  de]>- 
osition  of  Harry  Littlejohn  was  to  show  the  inferiority  of  some  of 
complainant’s  paper  which  his  company  had  received  and  been  unable 
to  sell.  The  complainant  moves  to  suppress  all  this  testimony  on  the 
ground  of  its  immateriality,  and  although  it  seems  to  have  been  in- 
troduced to  meet  a little  testimony  from  George  G.  Rockwood,  who 
spoke  of  the  inferiority  of  the  defendants’  paper,  the  issue  had  no 
bearing  upon  the  real  issues  in  the  case,  w’as  immaterial,  and  the  mo- 
tion, so  far  as  it  related  to  that  testiraonv,  should  have  been  granted. 
The  testimonj^’  of  Mr.  Abbott  for  the  defendants,  in  reply  to  the  re- 
buttal of  the  complainant,  is  deserving  of  censure.  He  was  the  de 
fendants’  patent  expert,  and  testified  in  their  behalf.  After  the  com- 
plainant’s experts  had  replied  in  rebuttal,  he  was  again  examined; 
and,  in  reply  to  a single  question,  made  an  argument  from  previously 
prepared  manuscript  notes,  of  100  printed  pages,  consisting  of  com- 
ments and  criticisms  upon  the  testimony,  and  his  opinions  and  beliefs 
occasionally  mingled  with  hearsay.  While  a portion  of  his  testimony 
related  to  experiments  in  which  he  had  assisted,  and  was  not  objec- 
tionable, the  argumentative  portion  went  entirely  beyond  the  proper 
bounds  of  expert  testimony;  so  that  it  ought  not  to  be  treated  as  tes- 
timony for  which  costs  should  be  allowed.  No  costs  should  be  allowed 
in  either  court  for  the  first  hundred  pages,  and  no  costs  should  be 
allowed  in  either  court  for  the  other  testimony  which  has  been  pro- 
nounced inadmissible.  The  decree  of  the  circuit  court,  except  as  mod- 
ified in  the  matter  of  costs,  is  affirmed,  with  costs  of  this  court  as 
specified. 


(S4  Fed.  46.1.) 

KANSAS  crry  hay-press  CO.  v.  DEVOL  et  Jil. 

(Circuit  Court  of  Appeals.  Eipbth  Circuit.  September  6L,  1897.) 

No.  808. 

Patents— Validity  and  Construction— IIay-Balino  I^esses. 

Patent  No.  49o,944.  to  Knight,  Kelly,  and  Alderson,  as  assignees  of 
Livengood  et  al..  for  iraprovenients  In  hay-baling  presses.  If  valid  at  all 
as  to  its  fifth  claim,  inii.st,  in  view  of  the  prior  state  of  the  art.  as  shown 
es|K'clally  in  the  Whitman  patent.  No.  446.311,  be  narrowly  construed. 

C.  C.  A.  578,  81  Fed.  726,  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri. 
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Tliis  was  a suit  in  equity  by  the  Kansas  City  Hay-Press  Company 
against  H.  F.  Devol,  George  Devol,  and  W.  S.  Livengood,  for  alleged 
infringement  of  certain  patents  relating  to  hay-baling  presses.  In 
the  circuit  court  the  bill  was  dismissed  after  a hearing  on  the  merits 
(72  Fed.  717),  and  the  complainant  appealed.  This  court  heretofore, 
on  May  10,  1897,  reversed  that  decree,  and  directed  the  court  below 
to  enter  a decree  dismissing  the  bill  as  to  certain  of  the  patents  sued 
on,  but  sustaining  others,  and  directing  an  injunction  and  accounting 
for  infringement  thereof.  26  C.  C.  A.  578,  81  Fed.  726.  The  case  is 
now  heard  upon  a petition  for  rehearing. 

James  Scammon  (Offleld,  Towle  & Linthicum,  of  counsel),  for  ap- 
pellant. 

. Geo.  A.  Neal  and  T.  S.  Brown  (Bond,  Adams,  Pickard  & Jackson,  of 
counsel),  for  appelleea 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

PER  CURIAM.  When  the  opinion  in  this  case  was  prepared,  the 
chief  point  of  controversy  with  respect  to  patent  No.  495,944,  issued 
on  April  18,  1892,  to  James  E.  Knight,  Edward  Kelly,  and  William 
A.  Alderson,  as  assignees  of  WMnfield  S.  Livengood  et  al.,  seemed  to 
be  w’hether  the  title  to  that  patent  w'as  duly  vested  in  the  complain- 
ant, the  Kansas  City  Hay-Press  Company.  To  this  question  our  at- 
tention was  chiefly  directed  on  the  argument,  and  for  that  reason  full 
consideration  was  not  given  to  the  further  questions  whether  claim 
5 of  said  patent  was  valid  and  had  been  infringed.  We  find  no  occa- 
sion to  modify  our  views  with  respect  to  the  title  to  the  patent,  and 
what  was  said  on  that  subject  will  be  adhered  to.  In  a petition  for 
a rehearing  recently  filed  by  the  appellees,  the  question  whether  claim 
5 of  patent  No.  495,944  is  valid,  or  was  shown  to  have  been  infringed 
by  the  appellees,  is  more  elaborately  discussed,  and  our  attention 
has  been  more  particularly  directed  to  the  state  of  the  art  to  which 
claim  5 of  patent  No.  495,944  relates.  Wo  have  become  satisfied, 
after  considering  this  claim  in  relation  to  the  state  of  the  art  as 
disclosed  by  several  prior  patents, — to  wit,  patent  No.  446,211,  issued 
to  H.  L.  Miiitman  on  February  10.  1801;  patent  No.  275,078,  issued 
to  Winfield  S.  Livengood  on  December  20,  1887;  and  patent  No.  459,- 
620,  is.sued  to  John  H.  Hampton  on  September  15,  1891, — all  of  which 
patents  relate  to  improvements  in  baling  presses,  that  the  claim  is 
not  valid,  or,  if  valid,  that  it  must  be  constnied  with  such  limitations 
as  to  exempt  the  apjiellees  from  the  charge  of  infringement.  We  do 
not  deem  it  necessary  to  go  into  this  question  in  detail,  and  then*- 
fore  content  ourselves  with  the  statement  that  the  'SMiitman  patent. 
No.  446,211,  to  which  reference  has  been  made,  disclos«*s  a combina- 
tion substantially  the  same  as  that  covered  by  claim  5 of  patent  No. 
405,044.  As  this  question  has  received  full  consideration  in  connec- 
tion with  the  petition  for  a reheaiing,  we  do  not  deem  it  neces-sary 
to  set  the  case  down  for  reargument  on  this  point.  We  have  accord- 
ingly concluded  to  modify  our  former  decree  by  directing  that  the  bill 
of  complaint  be  dismissed  as  to  patent  No.  495,944,  at  the  cost  of  the 
complainant  company,  and  that  so  much  of  our  former  judgment  as 
28  C.C.A.— ;io 
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upheld  the  validity  of  rlaiiu  5 of  said  patent,  and  directed  an  account- 
inj(  as  to  the  profits  realized  and  damages  sustained  by  the  infringe- 
ment thereof,  be  expunged.  In  all  other  i*esj»ects  the  decree  a.s  f(»r- 
merly  entered  will  be  sustained  and  remain  undisturbed,  and  the  peti- 
tion for  a rehearing  will  be  denied. 


(84  Fed.  4()r>.) 

PIOXEEU  FUEL  CO.  v.  McBRIER  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  December  C,  1897.) 

No.  882. 

1.  Admiralty  Appeals— Findings  op  Fact. 

Quiere:  Whether  the  act  of  February  16.  1875  (18  Stat  315)  requiring 

circuit  courts  to  find  the  facts  In  admiralty  cases,  and  limiting  the  review 
of  the  cause  on  appeal  to  the  supreme  court  to  the  questions  of  law  arising 
on  the  record,  applies  to  causes  decided  by  the  district  courts  and  reviewed 
on  np]>enl  by  the  circuit  courts  of  appeal  under  the  judiciary  act  of  1891. 
But,  in  any  event,  the  cause  goes  to  the  circuit  court  of  appeals  for  review, 
rather  than  for  trial. 

8.  DEMuimAOE— Delay  in  Unloading. 

Where,  by  the  bill  of  lading,  the  cargo  Is  to  be  delivered  “free  of  hand- 
ling” at  the  private  dock  of  a consignee  known  to  nave  special  facilities 
for  unloading,  the  vessel  wdll  be  entitled  to  demurrage  for  unne<*essary 
delay  of  the  consignee  In  beginning  the  discharge,  although  the  total  time 
consumed.  Including  the  delay.  Is  not  longer  than  would  have  been  occupied 
in  disebarging  at  a public  dock  of  the  same  port  with  the  inferior  facili- 
ties tliere  afforded. 

8.  J^AMK. 

Tlie  right  of  a vessel  carrying  cargo  “free  of  handling”  to  a lien  for 
demurrage  for  <lel;iy  of  the  consignee  in  beginning  to  discharge  is  not 
affiH'tcd  by  the  fact  that  the  d«‘Iay  arose  from  the  refusal  of  the  consignee 
to  receive  the  cargo  Ix'cause  damaged  on’translt  by  an  excepted  peril,  and 
the  fact  that  during  the  delay  tlie  consignee  w'as  negotiating  with  the 
owner  to  purchase  the  damageil  cargo  at  a reduced  price. 

4.  Same — VVaiveu  ok  Lien — DiHciiAUc;iN(i  Cahoo, 

Discbarging  cargo  after  giving  notice  of  a claim  for  <iemiirrage  is  not 
a waiver  of  tlie  lien,  where  such  cargo  is  placed  on  the  dock,  and  kept 
.separate  from  other  goods,  so  as  to  lie  capalde  of  idcntitication.i 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

This  is  an  appeal  from  a decree  of  the  district  court  of  Minnesota  awarding 
to  the  libelants  demurrage  damages.  The  decree  was  entered  in  that 
court  on  Octfdicr  13,  ISJX;,  and  the  facts  found  are  as  follows:  On  July  IH. 

18t).5,  the  steamship  Nyanza,  owned  by  libelants  was  chartered  by  John  King 
and  .1.  O.  McCullough  to  convey  a cargo  of  2.012  tons  of  hard  <'oal  from  Buffalo. 
N,  Y..  to  Duluth.  Minn.,  and  there  deliver  the  same  to  the  Pion(»er  Fuel  Com- 
pany, tlie  claimant.  King  and  McC’ullough  were  the  agents  of  the  owners  of 
tlie  coal,  who  were  at  tliat  time  unknown  to  the  lilielants  and  to  the  master  of 
the  st<*amslilp.  On  July  l.">th  the  steamship  came  into  collision  with  another 
vessel,  whereby  tlie  steamer  was  damaged,  and  sank  with  its  cargo;  but  it 
was  promptly  raised,  repaind.  and  puiiqxsl  out.  and  thereupon  proceedixl  U|xm 
Us  voyage  with  the  larger  portion  of  its  cargo,  reaching  Duluth  on  the  evening 

1 .\s  to  waiver  and  extinguishment  of  maritime  liens,  see  note  to  The  Neiiraska, 
17  C.  C.  A.  102. 
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of  July  2;id.  Notice  of  its  arrival  was  immediately  given  to  the  consignee, 
the  fuel  company.  On  the  morning  of  July  24th  the  steamship  was  ready 
to  have  Its  cargo  discharged,  and  the  agent  of  the  consignee  examined  the 
cargo,  and  directed  the  master  of  the  steamship  to  bring  it  to  the  dock  of  the 
consignee,  which  was  accordingly  done.  There  were  already  at  such  dock 
two  vessels  to  be  unloaded,  having  prectHlen<*e  of  the  steamship,  but  the  last 
of  them  was  completely  discharged  of  its  cargo,  and  the  steamship  was  in 
its  proi>er  place  at  the  dock  in  readiness  to  have  Its  cargo  immediately  dis- 
charged at  11  o’clock  in  the  forenoon  of  July  25th,  and  the  master  of  tlie 
steamship  tlicn  demanded  of  the  c*onsiguee  that  it  discharge  the  cargo.  Tlie 
consignee,  with  its  mechanical  appliances  upon  the  dock,  could  fully  have  dis- 
charged the  cargo  before  d o’clock  on  the  evening  of  July  2(ith,  but  refused 
and  neglected  to  do  so,  claiming  that  the  coal  had  been  injured  by  water  and 
iron  rust,  and,  instead  of  proceeding  to  discharge  the  cargo,  entered  into 
negotiations  with  the  owner  for  the  purchase  thereof  at  a reducetl  price.  On 
July  27th  the  master  notified  the  consignee  in  writing  that  the  cargo  had  been 
in  readiness  for  delivery  since  July  24th  at  7 o’clock  a.  m.,  and  that  by  reason 
of  the  neglect  of  the  consignee  to  unload,  or  provide  facilities  for  doing  so, 
the  owners  of  the  vessel  would  look  to  the  consignee  and  to  the  cargo  for 
demurrage  at  the  rate  of  $200  a day,  b<*ginnlug  July  24th,  On  July  31st  the 
consignee,  having  purchased  the  coal  from  the  owners,  notified  the  master 
of  the  steamship  that  it  was  ready  *to  unload,  and  between  the  hours  of 
7 o’clock  a.  m.  and  7 o’clock  p.  m.  of  August  1st.  It  completely  unloaded  and 
dis<*hnrged  the  steamship  of  its  cargo.  After  the  purchase  by  the  consignee, 
the  master  and  owners  of  the  vessel  requested  the  consignee  to  preserve  the 
Identitj*  of  the  cargo,  notifying  it  that  they  shouhl  hold  the  cargo  and  their 
lien  thereon  for  demurrage.  When  unloaded,  the  toal  was  placed  on  the  dock 
In  a large  bin.  or  inclosure,  and.  while  near  to  two  other  piles  of  coal,  was  so 
situated  that  its  identity  was  not  lost,  and  its  removal  could  have  been  effected 
without  disturbing  any  of  the  other  coal.  On  August  2d  this  libel  was  filed, 
and  the  coal  seized.  The  court  further  found  that  by  reason  of  the  neglect 
and  failure  of  the  shippers  and  consignee  to  unload  and  discharge  the  cargo 
the  steamer  was  unnecessarily  detained  five  secular  days,  and  that  the  dam- 
age by  reason  of  such  unnecessary  delay  amounted  to  $100  a day,  or  $.'»(X)  in 
the  aggregate.  There  was,  in  the  first  instance,  some  dispute  as  to  the  matter 
of  freight,  and  the  findings  cover  the  question  of  freight  as  well  as  that  of 
demurrage,  but  this  has  l>een  settled,  and  the  only  matter  now  in  dispute  is 
tiiat  of  demurrage. 

E.  L.  McMillan,  for  appellant. 

H.  R.  Spencer  iF.  E.  Searle,  on  the  brief),  for  ai>pellee8. 

Before  BREWER,  Circuit  Justice,  and  SANBORN  and  THAYER, 
Circuit  Judj^es. 

BREWER,  Circuit  Justice,  after  statinjx  the  ca.se  as  above,  deliv- 
ered the  opinion  of  the  court. 

Courts  in  admiralty,  like  courts  of  equity,  hasten  to  consider  the 
substance  of  right,  and  do  not  tarry  long  on  mere  matters  of  form. 
Hence  we  shall  not  stop  to  discuss  certain  questions  of  practice  sug- 
gested by  counsel  for  aj)pellant,  merely  ivinarking  in  passing  that  we 
see  nothing  in  any  ruling  in  res})ect  thereto  wliich  wrought  injury 
to  the  substantial  lights  of  the  appellant.  Obviously,  if  only  the 
findings  of  fact  are  before  us  for  consideration  there  can  be  little 
doubt  of  the  justice  of  the  decree.  There  is  a distinct  finding  of  an 
unreasonable  detention,  of  the  time  of  such  detention,  and  the  dam- 
ages caused  thereby.  Nor  is  there  anything  in  the  other  findings 
which  diminishes  the  significance  of  this  one,  or  operates  to  relieve 
from  the  conclibsion  which  it  compels.  So  that,  if  this  were  a com- 
mon-law action  coming  from  a trial  court,  which,  without  a jury. 
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found  specially  these  facts,  the  propriety  of  the  judgment  would  be 
beyond  dispute. 

It  may  be  doubtful  whether  the  act  of  February  16,  1875  (18  Stat. 
,315),  is  applicable  to  this  case,  or,  indeed,  whether  it  has  not  been 
entirely  superseded.  The  first  section  of  that  act  retpiired  circuit 
courts,  in  deciding  admiralty  cases,  to  find  the  facts,  and  provided 
that  the  review  in  the  supreme  court  upou  appeal  should  be  limited 
to  a determination  of  questions  of  law  arising  upon  the  record.  It 
relieved  the  supreme  court  from  the  consideration  of  any  mere  ques- 
tions of  fact.  TheE.  A.  Packer,  140  U.  S.  560,  11  Sup.  Ct.  704;  The 
City  of  New  York,  147  U.  S.  72,  76,  13  Sup.  Ct.  211,  and  cases  cited 
in  the  opinion.  In  favor  of  the  contention  that  it  is  applicable  to 
the  present  case,  and  limits  the  extent  of  our  inquiry,  are  the  deci- 
sion in  He  Cooper,  143  U.  S.  472,  511,  12  Sup.  Ct.  453,  in  which 
it  was  held  applicable  to  a case  coming  from  the  district  court  of 
Alaska,  on  the  ground  that  that  court  was  one  exercising  the  low- 
ers of  a circuit  court,  and  the  fact  that  the  act  of  1801,  creating 
courts  of  appeals  (26  Stat.  826),  provides,  in  section  11,  that  “all 
provisions  of  law  now  in  force  regulating  the  methods  and  system 
of  review,  through  appeals  or  writs  of  error,  shall  regulate  the  meth- 
ods and  system  of  appeals  and  writs  of  error  provided  for  in  this  act 
in  respect  of  the  circuit  courts  of  appeals.  ’ Tlie  purpose  of  the  act 
of  181)1  was  to  distribute  between  the  supreme  court  and  the  newly- 
foiiiKHi  courts  of  appeals  the  entire  appellate  jurisdiction  from  the 
circuit  and  district  courts  of  the  United  States,  and  not  to  pro\ide 
new  methods  of  procedure.  McLish  v.  Hoff,  141  U.  S.  661,  12  Sup. 
Ct.  118;  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47,  12  Sup.  C3:.  517;  Amer- 
ican Const.  Co.  v.  Jacksonville  Ry.  Co.,  148  U.  S.  372,  13  Sup.  Ct. 
758.  Also,  by  section  14  of  the  act  of  1891,  section  3 of  the  act  of 
1875  was  expressly  repealed,  and  it  is  worthy  of  consideration 
whether,  the  attention  of  congress  having  been  called  to  the  act  of 
1875,  as  shown  by  the  repeal  of  the  third  si*ctiou,  it  can  fairly  be 
assumed  that  it  intended  to  repeal  by  implication  either  of  the  other 
sections.  On  the  other  hand,  it  must  be  noticed  that  the  act  of 
1875  does  not,  in  terms,  apply  to  the  present  case,  for  that  simply’ 
directed  the  circuit  courts  sitting  as  courts  of  admiralty  to  find  the 
facts,  and  did  not  name  the  district  courts.  The  courts  of  appeals 
in  the  First,  Second,  and  Ninth  circuits,  have  expressed  the  opinion 
that  the  act  of  1875  does  not  apply  to  admiralty  cases  appealed  from 
the  district  court  to  the  com*t  of  appeals.  The  Philadelphian,  21 
IT.  S.  App.  90,  9 C.  C.  A.  54,  and  60  Fed.  423;  The  Havilali,  1 U.  S. 
App.  1,  1C.  C.  A.  77,  and  48  Fed.  684:  The  State  of  California,  7 
V.  S.  App.  20,  1 C.  C.  A.  224,  and  49  Fed.  172.  But  it  is  unneces- 
sary to  definitely  d(*termine  this  question,  for  an  examination  of  the 
testimony  convinces  us  that  there  is  no  satisfactory  reason  for  dis- 
turbing the  findings.  It  must  be  remembered,  also,  in  this  connec- 
tion, that  the  court  of  appeal  stands,  in  respect  to  admiralty  cases  at 
least,  not  in  the  old  relation  (d  the  circuit  to  the  district  courts,  but 
rather  in  that  of  the  supreme  to  the  circuit  courts,  and  any  case 
brought  to  this  court  from  either  the  circuit  or  district  court  conK»s 
here  for  review,  rather  than  for  trial,  and  whatever  limitations  or 
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qualifications  may  be  applicable  to  admiralty  cases  do  not  abridge 
the  important  fact  that  this  is  a reviewing  and  appellate  tribunal. 
The  Mabey,  10  Wall.  419. 

It  is  contended,  in  the  first  place,  that  the  finding  of  the  court  that 
there  was  an  unreasonable  detention  cannot  be  sustained,  because  it 
appears  that  there  weie  no  public  dock.s  at  the  port  of  Duluth  with 
capacity  sufficient  to  receive  and  suj)port  this  cargo,  and  equipped 
with  coal-dise*harging  machinery,  and  that  to  liave  made  arrange- 
ments for  discharging  the  cargo  at  one  of  thtm*  docks  would  have 
taken  from  eight  to  twelve  days;  that,  including  the  dock  of  claim- 
ant, there  w'ere  but  five  private  docks,  and  that  no  one  of  them  w'ould 
have  taken  and  received  the  coal  for  storage;  that,  as  the  cargo 
was  in  fact  discharged  within  eight  days  after  its  arrival,  it  was 
discharged  as  soon  as  it  could  have  been  at  any  public  dock.  But 
this  contention  overlooks  the  fact  that  the  contract  of  shipment  as 
shown  in  the  bill  of  lading  was  for  delivery  to  the  claimant,  and  not 
generally  for  delivery  at  the  port  of  Duluth;  that,  though  the  con- 
tract was  not  made  with  the  clainiant,  but  with  the  owners  of  the 
cargo,  yet  in  making  such  contract  and  fixing  the  price  of  carriage 
the  libelants,  as  owners  of  the  boat,  may  well  be  presumed  to  have 
taken  into  consideration  the  exact  place  and  conveniences  for  unload- 
ing, and  the  time  which  naturally  w'ould  be  occupied  in  so  doing. 
If  the  contract  had  been  for  ship])ing  generally  to  the  port  of  Du- 
luth, the  conditions  of  delivery  at  the  public  docks  would  doubtless 
have  to  be  taken  into  consideration;  but  when  the  shipment  is  to  a 
particular  party  having  known,  special  conv'eniences  for  unloading, 
that  fact  enters  into  tlie  <*ontract,  and  determines  tin*  question  of 
reasonableness  in  the  discharge  of  the  cargo.  The  steamer  con- 
tracted with  the  owners  to  take  their  coal  and  deliver  it  to  the  claim- 
ant at  Duluth,  “free  of  handling.’'  It  knew'  what  conveniences  the 
claimant  had  for  unloading.  It  knew  the  time  which  would  rea- 
sonably be  occupied  in  unloading  at  the  claimant’s  dock,  and  with 
that  knowledge  it  contracted  for  a certain  price  of  carriage.  It 
had  a right  to  expect  that  the  owners  w'ould  see  that  arrangement 
w’as  made  with  the  claimant  for  receiving  and  unloading  the  cargo, 
and,  if  they  failed  to  make  such  arrangement,  and  tljere  was,  con- 
sequently, a longer  detention  than  was  reasonably  necessary  for  un- 
loading at  claimant’s  dock,  it  was  entitled  to  demurrage. 

These  considerations  also  obviate  any  objections  that  are  sug- 
gest(*d  by  reason  of  the  fact  that  claimant  did  not  ow  n the  coal,  thiit 
it  had  made  no  contract  with  the  boat,  and  that  it  was  under  no 
obligation  to  the  ow'ners  of  the  coal  to  accept  and  dis<*harge  the 
steamer  of  its  cargo.  The  deimmrage  insisted  upon  is  not  a ])er- 
sonal  claim  against  the  Pioneer  Fuel  Compimy  for  a breach  of  its 
contract,  but  arises  out  of  the  breach  of  the  contract  made  with  the 
owTiers  of  the  coal  for  w’hom  the  carriage  was  und«*rtaken.  Tlie 
vessel  had  nothing  to  do  with  the  question  of  the  ownership  of  the 
coal,  or  any  contract  made  or  to  be  made  in  reference  to  a sale.  It 
did  not  contraett  to  carry  the  coal  to  Duluth,  and  hold  it  there  while 
the  ow'ners  should  make  arrangements  for  a sale.  Its  contract 
was  to  carry  and  deliver  it  to  the  claimant,  the  Pioneer  Fuel  Coin- 
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pany,  and,  of  course,  impliedly,  at  its  doi  k,  where  it  was  in  the  habit 
of  reeeivinp  such  shipments.  It  had  no  right  to  know  (and,  as  a 
matter  of  fact,  did  not  know)  whether  the  coal  had  been  sold  to 
the  claimant,  or  whether  it  was  to  be  received  by  the  claimant  for 
j»uiposes  of  Side.  Those  were  matters  between  tln^  claimant  (the 
consignee)  on  the  one  hand,  and  the  shipj>ei‘s  (the  owners)  on  the 
other.  The  contract  was  one  of  carriage  free  of  handling;  that  is, 
the  shippers  w'ere  to  see  to  the  matter  of  loading  and  unloading.  It 
was  a duty  resting  njMm  them,  and  any  failure  on  their  part  to 
promidly  dischai’ge  this  duty  gave  to  the  boat  a right  to  recover  dam* 
age.s.  It  would  be  strange,  indeed,  if,  making  a contract  like  this 
to  cariy'  a cargo  free  of  handling,  a steamer  could  be  compelled  to 
hold  that  cargo,  and  remain  in  the  port  of  delivery,  waiting  until 
such  time  as  the  owners  could  make  with  the  consignee  or  with 
otliera  suitable  arrangements  for  the  sale  of  the  cargo.  It  is  true, 
the  v(‘ssel  was  sunk  in  transit,  and  the  cargo  was  somewhat  dam- 
aged by  water,  but  it  was  expressly  stipulated  in  the  bill  of  lading 
that  the  dangers  of  navigation  were  excepted.  There  was  nothing 
in  the  condition  of  the  coal  after  the  sinking,  or  after  its  arrival, 
to  interfere  with  the  pnunpt  delivery;  and  the  delay  in  unloading 
was  not  at  all  caused  by  any  difficulty  in  unloading  or  lack  of  con- 
v(u»iences  therefor,  or  w'ant  of  place  to  store  the  coal,  but  simply 
because  of  the  fact  that  the  claimant,  the  consignee,  finding  the  coal 
damaged,  entered  into  negotiations  with  the  owmers  for  a purchase 
at  a reduced  price.  The  delay  was  wholly  at  the  instance  of  the 
owners  and  the  consignee,  for  their  benefit,  and  not  at  all  at  the  in- 
stance or  for  the  benefit  of  the  vessel. 

It  is  further  claimed  that  these  damages  are  not  recoverable,  be- 
cause when  the  claimant  finally  purchased  the  coal  it  notifitnl  the 
master  of  the  vessel  that  it  would  not  be  responsible  for  freight  or 
demurrage.  It  subsequently  agre(‘d  to  advance  the  freight,  and, 
after  this  action  was  commenced,  did  so.  But  a notice  of  this  kind 
did  not  affect  the  claim  for  demurrage.  Whatever  arrangements 
might  be  made  betw'een  the  consignee  and  the  ownei-s,  whether  for 
a purchase  by  the  consignee  at  a fixed  price  or  even  for  a donation 
by  the  owmers  to  the  consignee,  are  immaterial,  so  far  as  the  claim  of 
the  vessel  for  demurrage  is  concerned.  And  this  claim  is  not  at  all 
interfeml  with  although  full  notice  is  given  to  the  master  of  the 
vesstd  of  the  terms  and  conditions  of  the  contract  between  the  own- 
ers of  the  cargo  and  the  consignee. 

It  is  also  insisted  that  the  vessel  consented  to  the  delay,  and 
waived  any  claim  for  demurrage;  but  this  is  a mistake.  On  the 
27th  of  July  the  master  of  the  vessel  served  a wTitten  notice  upon 
the  claimant  that  the  cargo  had  been  ready  for  delivery  ever  since 
July  24th  at  7 a.  m.,  and  that  the  vessel  would  look  to  the  cargo  for 
demurrage  at  the  l ate  of  $200  per  day,  beginning  July  24th;  and  one 
of  (he  owners  of  the  boat  also  gave  personal  notice  to  the  same 
effect.  It  is  true  that  the  agent  of  the  boat  at  Duluth  was  aware  of 
negotiations  looking  to  a sale  of  the  coal  to  the  claimant,  and  took 
some  piirt  in  assisting  in  those  negotiations;  but.  in  the  face  of  the  writ- 
ten and  verbal  notices  given  by  the  master  and  one  of  the*  owners  of 


Digitized  by  Googlc 


PIONEER  FUEL  CO.  V.  m’bRIER. 


471  , 


the  vessel,  it  cannot  be  held  that  there  was  any  waiver  of  the  right  to 
demurrage. 

Finally,  it  is  said  that  the  lien  was  lost  bc^cause  the  cargo  was  in 
fact  delivered,  but  the  rule  is  settled  that  the  mere  uuloadiug  of  a 
cargo  does  not  discharge  the  lien.  Tlmt  may  be  only  a conditional 
delivery,  and,  unless  there  be  circumstances  to  show  an  abandon- 
ment of  the  lien,  as  where  other  security  is  taken,  or  unless  the  ctirgo 
when  delivered  is  so  mixo<l  with  other  gcmds  as  to  be  incapable  of 
separation  and  identitlcation,  the  lien  will  continue.  In  this  case  it 
appears  that  there  was  distinct  notice  from  the  v(*ssel  to  the  claim- 
ant that  the  lien  on  tin*  cargo  would  be  insisted  upon,  and  the  coal, 
when  unloaded,  was  phu’ed  in  a pile  by  itself,  and  so  situated  with 
respect  to  other  coal  on  the  dock  as  to  be  identified  and  removed 
without  disturbance  of  the  other  coal.  In  such  cases  it  is  clear  that 
the  lien  has  not  b(‘en  W’aived  by  the  mere  fact  that  tin*  goods  have 
been  unloaded  from  the  vessel  and  placj*d  upon  tlie  dock.  Bags 
of  Linseed,  1 Black,  108,  114;  151  Tons  of  <%)al.  4 Blatrhf.  .‘{08.  Fed. 
C'as.  No.  10,.5li0;  000  Tons  of  Iron  Ore.  Jt  Fed.  50.5;  Costello  v.  7.'{4,- 
700  Laths,  etc..  44  Fed.  105;  Cntf  v.  05  Tons  of  Coal,  4t>  Fed.  070. 

It  is  claimt*d  by  the  libelants  that  the  amount  of  demurrage  al- 
lowed was  not  sufficient,  and  they  insist  that,  although  they  took  no 
ap|»eal  from  the  decree,  the  appeal  on  the  part  of  the  claimant  brings 
the  whole  case  into  this  court  for  a rehearing,  and  upon  the  facts  as 
presented  this  court  is  at  liberty  to  increase  the  amount  of  the  award, 
— citing  Irvine  v.  The  Ilesper,  122  V.  S.  250,  7 Sup.  Ct.  1177,  in 
which  it  was  held  by  the  Hiij)renie  court  that  such  was  the  rule  on  an 
appeal  from  the  district  to  the  circuit  court.  But  the  appeal  from 
the  district  to  the  circuit  court  simply  transferred  the  case  from  one 
court  to  another  for  trial,  and  it  may  Ik*  questioned  whether  that 
rule  applies  in  a case  brought  to  an  appellate  court  for  review.  But, 
be  that  as  it  may,  we  do  not  find  in  the  testimony  suffici(*nt  to  justify 
us  in  disturbing  the  conclusions  of  the  district  court  in  this  resj)ect. 
The  fact  of  damage,  and  the  actual  amount  thereof,  must  be  clearly 
sluwvn.  The  Conqui'ror,  Ififi  IT.  S.  110,  17  Hup.  Ft.  510;  Empire 
Tnmsp.  Co.  v.  Philadelphia  & R.  Coal  & Iron  Co.,  40  V.  S.  .\pp.  157, 
2.'!  C.  C.  A.  564,  and  77  Fed.  010.  and  cases  cited  in  tin*  opinion.  Up- 
on a careful  examination  of  the  testimonv  we  are  not  sa(isfi(Hl  that 
w'e  should  be  jus1ifif*d,  even  if  we  had  the  authority,  in  disturbing  the 
conclusions  reached  by  the  trial  court. 

These  are  all  the  questions  we  deem  worthy  of  consideration. 
Up<m  the  record,  as  it  stands,  we  find  no  error  calling  for  a reversal 
or  modification,  and  the  decree  of  the  district  court  is  affirmed. 
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THE  MEXICO. 

In  re  COMPANIA  TRANSATLANTICA. 

(Circuit  (Ik>urt  of  Appeals,  Second  Circuit  January  7,  1^^) 

No.  39. 

1.  Collision — Presu.mptions— Cargo  Insukeks— Limitation  op  Liability. 

The  rule  that  where  fault  on  the  part  of  one  vessel,  sufficient  to  account 
for  the  collision.  Is  established,  the  burden  is  then  on  her  to  clearly  show 
fault  on  the  part  of  the  other,  applies  as  against  underwriters  of  the  cargo 
of  the  vessel  so  in  fault;  and  it  makes  no  difference  that  the  other  vessel 
has  sought  the  benefit  of  the  statutes  for  limitation  of  liability. 

2.  Same— Steamers  at  Sea. 

The  fact  that  one  of  two  colliding  steamers  had  the  reversing  gear  of 
her  engine  clamped  fast  to  the  rock  arm,  so  that  from  one  to  five  minutes 
was  required  to  release  it  after  notice  to  reverse,  held  a gross  fault,  ren- 
dering her  liable. 

8.  Same. 

Where  two  steamers  approached  each  other  on  the  open  sea  at  night 
Md,  on  the  evidence,  that  the  one  having  the  other  on  her  starboard  bow. 
after  crossing  the  bow  of  the  privileged  vessel,  so  as  to  have  her  green 
light  constantly  in  view,  began  porting,  and  continued  to  do  so  until  she 
struck  the  latter  on  the  starboard  side,  and  was  consequently  in  fault; 
and  hdd,  further,  that  the  privileged  vessel  was  not  in  fault  for  not  re- 
ducing her  speed,  or  for  starboarding  so  as  to  reduce  the  angle  of  collision- 
78  Fed.  fv53,  affirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Petition  for  limitation  of  liability. 

This  proceeding  was  instituted  by  the  petitioner  in  the  district  court.  South- 
ern district  of  New  York,  in  consequence  of  a collision  wlilcli  occurred  be- 
tween the  steamer  Mexico  and  the  steamer  Nansemond,  December  21,  1S9G. 
The  Nansemond.  as  a result  of  the  collision,  sank,  with  her  cargo,  and  all 
became  a total  loss.  The  Mexico  sustained  no  damage.  In  May.  1896,  libels 
were  filed  by  the  owners  of  the  Nansemond,  and  by  the  underwriters  of  a 
portion  of  her  cargo,  against  the  Mexico,  In  the  Southern  district  of  New 
York,  and  thereafter  petitioner  filed  Its  petition  for  limitation  of  liability. 
The  value  of  the  petitioner’s  interests  in  the  Mexico  and  in  her  freight  was 
duly  appraised,  and  a bond  given  for  the  amount.  Under  the  monition  i.s- 
sued  in  the  proceeding,  claims  were  filed  on  behalf  of  the  owners  of  the 
Nansemond  and  her  cargo.  The  cause  coming  on  to  be  heard,  the  district 
court  hold  the  Nansemoud  solely  in  fault  for  the  collision,  and  entered  decree 
accordingly.  78  Fed.  653.  Appeal  from  said  decree  is  prosecuted  by  the  un- 
derwriters of  the  principal  portion  of  the  Nansemond’s  cargo;  the  owner 
of  the  Nansemond  having  withdrawn  from  the  appeal.  The  assignments  of 
error  bring  up  only  the  charges  of  fault  against  the  respective  vessels.  The 
Mexico  was  an  Iron  vessel,  331  feet  in  length.  She  was  bound  on  a voyage 
from  Puerto  Cabello  to  S.-ivanllla,  and  had  reached  a point  alKuit  southerly 
from  the  easterly  end  of  Oruba  Island.  Up  to  the  time  of  sighting  the 
Nansemond  the  Mexico’s  course  was  N.,  70'"  W.,  corrected,  or  about  W.  l»y 
N.  % N.  There  was  no  reason,  except  the  avoiding  of  other  vessels,  wliy 
slie  should  alter  this  course  until  many  miles  further  on  her  way.  Tie* 
Nansemoud  was  a wooden  .steamer,  165  feet  long.  She  was  imuud  from 
Maracaibo  to  Curasao.  I’or  some  hours  before  sighting  the  Mexico,  ilie 
Nansemond’s  course  liad  l>een  up  from  the  moutli  of  the  Gulf  of  V'enezuela, 
N.  E.  by  E.  It  was  lier  praeiice  (siie  ran  regularly  between  the  ports  named), 
after  gettiug  Oruba  light  abeam,  to  turn  to  the  starboard,  laying  a new  {.“ourse 
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of  E.  % S.  The  collision  occurred  between  2 and  3 a.  m.  The  night  was 
dark,  and  not  good  for  seeing  lights.  The  stem  of  the  Nansemond  came  in 
contact  with  the  starboard  side  of  the  Mexico  abaft  amidships,  with  an  ap- 
parent angle  of  about  45"  between  the  Mexico's  starboard  side  and  the  Nanse- 
mond's  port  side. 

Wilhelmiis  Mynderse,  for  appellants. 

J.  Parker  Kirlin,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  It  might  be 
quite  sufficient,  in  this  case,  to  affirm  upon  the  opinion  of  the  district 
judge.  Indeed,  when  the  record  is  examined, — especially  the  testi- 
mony given  by  the  only  survivors  from  the  deck  of  the  Nansemond, — 
it  is  difficult  to  understand  upon  what  theory  the  decision  of  the  dis- 
trict court  could  be  reveraed.  The  Nansemond,  aside  from  any  faulty 
navigation,  was  concededly  in  fault  because  her  reversing  gear  had 
been  made  fast  by  a clamp  to  the  rock  arm,  w’hich  would  require  from 
one  to  five  minutes  to  release  it  after  notice  to  reverse.  Counsel  for 
the  Nansemond  concedes  that,  when  the  vessels  came  in  sight  of 
each  other,  she  had  the  Mexico  on  her  starboard  bow.  She  was 
therefore  the  burdened  vessel,  conceding  her  own  fault  in  the  matter 
of  the  reversing  gear;  and  the  burden  was  upon  her  to  show  some 
fault  on  the  part  of  the  privileged  vessel,  if  the  latter  is  to  be  made 
to  share  the  loss.  “Where  fault  on  the  part  of  one  vessel  is  estab- 
lished by  uncontradicted  testimony,  and  such  fault  is  itself  sufficient 
to  account  for  the  disaster,  it  is  not  enough  for  such  vessel  to  raise 
a doubt  with  regard  to  the  management  of  the  other  vessel.  There 
is  some  presumption,  at  least,  adverse  to  its  claim,  and  any  reason- 
able doubt  with  regard  to  the  propriety  of  the  conduct  of  such  other 
vessel  should  be  resolved  in  its  favor.”  The  City  of  New  York,  147 
U.  S.  72,  13  Sup.  Ct.  211;  The  Ludvig  Holberg,  157  U.  S.  60,  15  Sup. 
Ct.  477.  Cargo  underwriters  stand  in  no  better  position,  nor  is  tliis 
salutary  rule  of  evidence  in  any  way  modified  by  the  circumstance 
that  the  privileged  vessel,  when  proceeded  against  in  rem  by  some 
sufferer  from  the  collision,  has  sought  the  benefit  of  limitation  of  lia- 
bility under  the  statutes  of  the  United  States,  even  though  her  peti- 
tion in  such  proceedings  may  aver  that  she  has  committed  no  fault. 
The  Plymothian  and  The  Victory  (Nov.  29,  1897)  18  Sup.  Ct.  149. 
The  story  of  the  Mexico  is  that  the  masthead  and  green  lights  of  the 
Nansemond  were  sighted  on  the  port  bow  of  the  Mexico;  that  they 
narrowed  on  the  port  bow,  and  drew  across  until  they  were  on  the 
starboard  bow;  that  the  Nansemond  hard  a-ported  her  wheel  sud- 
denly, closing  in  her  green  light  and  exposing  her  red  light,  which 
seemed  to  be  near  by,  whereupon  the  Mexico  ordered  her  lielm  hard 
a-starboard,  to  ease  the  blow.  The  navigation  thus  attributed  to  the 
Nansemond  is  indeed  extraordinary.  Having  crossed  the  Mexico's 
bows,  and  thus  brought  the  latter’s  green  light  into  view  of  those  on 
the  Nansemond,  she  is  charged,  not  onl.>  with  porting  to  such  light, 
but  with  following  the  movement  of  the  wheel  with  a hard  a-port; 
thus  swinging  around  from  a position  of  safety  on  the  Mexico’s  star- 
board bow  till  she  came  back  upon  the  course  of  the  Mexico,  striking 
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Irt  on  tho  starboard  aide,  and  at  rif^ht  angles  to  sncli  t ourse.  The 
angle  of  (*olliaion  was  reduced  from  90°  to  45°  by  the  starboarding 
of  the  Mexico  “to  ease  the  blow.”  However  extraordinary  this  story, 
it  is  fully  corroborated  by  the  evidence  of  the  two  survivors  from 
the  deck  of  the  Nansemond.  Her  captain  and  lookout  were  lost,  but 
the  boatswain  (who  was  acting  as  second  officer  in  charge  of  the 
watch)  and  the  wheelsman  have  both  escaped,  and  have  testified  in 
the  cause.  Landeborg,  the  wheelsman,  left  the  wffieel  at  2 o'clock; 
but,  a few  minutes  after,  he  relieved  the  new’  wheelsman,  Tliode, 
who  wished  to  go  to  the  toilet.  He  (Landeborg)  was  then  alone  in 
th<‘  wiieel  house,  and  the  boatsw’ain,  Hellburg,  outside.  The  captain 
was  in  his  room,  back  of  the  w’heel  house.  Before  he  went  to  the 
wiieel  to  relieve  Thode,  witness  saw  a yellow  light  (the  top  light  of 
a steamer)  a little  bit  on  the  starboard  bow.  He  reported  it  to  the 
boatswain,  who  went  to  call  the  captain.  The  latter  came  out  of 
his  room,  took  the  glasses,  and  went  outside  to  look  at  it,  and  then 
stood  at  the  window,  and  said,  “A  little  bit  port,”  which  order  the 
witness  obeyed,  putting  the  wheel  over  three  spokes.  Then  the  cap- 
tain took  a walk  around,  and  told  him  again  to  port  more,  and  be 
put  it  over  three  spokes  more.  Then,  later,  the  other  vessel  being 
close  by,  the  captain,  who  was  standing  in  the  window,  called  out, 
“Hard  a-port,”  and  ran  up  to  witness,  and  helped  to  put  the  wheel 
over  hard  a-port.  This  witness  added  that  he  “saw  nothing  but  the 
masthead  light  until  the  ships  struck  one  another.  Then  he  saw  the 
rest  of  the  lamps  and  the  green  light.*’  The  witness  Hellburg  was 
boatswain  and  acting  second  officer  of  the  Nansemond.  He  was  a 
native  of  the  island  of  Curasao,  and  was  examined  through  an  inter- 
preter, one  Vom  Oolderen,  a steward  employed  on  the  same  line  of 
steamers  to  which  the  Nansemond  belonged.  Vom  Golderen  was 
from  the  neighboring  island  of  Bonaire,  apparently  entirely  familiar 
with  the  language  which  Hellburg  spoke,  and  had  conversed  with 
him,  on  the  voyage  up,  about  the  details  of  the  collision.  A second 
interpreter,  representing  the  Mexico,  was  also  present.  There  is  cer- 
tainly no  reason  showm  for  supjmsing  that  the  witness  was  misunder- 
stood or  misinterpreted.  Although  not  an  educated  man,  he  was 
apparently  intelligent,  48  years  of  age.  and  had  followed  the  sea  for 
over  10  years.  His  testimony  is  as  follows:  The  captain  left  the 
deck,  and  went  to  his  room,  about  1 o'clock.  Witness  was  in  the 
pilot  house  when  Landeborg  came  to  relieve  Thode.  and  w’as  looking 
through  the  pilot-house  window.  The  vessel  was  then  on  a course 
N.  E.  by  E.,  and  it  was  the  witness’  intention,  wdien  Oruba  light  got 
abeam,  to  call  the  captain,  with  a view  to  changing  the  course  to  star- 
board. When  Landeborg  came  to  the  wheel,  he  called  attention  to 
a light  ahead.  Witness  took  the  glass  and  looked.  He  saw  a white 
light  about  a point  and  a half  on  the  starboard  bow  (lie  estimates  the 
distance  at  four  or  five  miles),  but  could  not  see  any  side  lights  at 
that  time.  He  then  called  the  captain,  who  was  asleep  on  the  settee 
in  his  room,  and  wdio  put  on  his  slippers  and  came  out  at  once.  Both 
came  on  deck  together.  The  captain  went  into  the  pilot  house.  The 
boatsw’ain  stood  outside.  The  captain  lociked  with  the  glasses,  said 
it  was  a steamer,  and  told  the  man  at  the  w’heel  to  port.  To  the 
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question,  ‘When  the  captain  j?ave  this  order  to  port,  what  li}j;hts  could 
you  see  on  the  other  steamer?”  the  witness  answered,  “Then  I saw 
the  green  light.”  This  witness  himself  heard  only  one  of  the  three 
orders  to  port  given  by  the  captain,  and  subsequent  testimony  makes 
it  uncertain  whether  or  not  he  intended,  by  the  answ’er  above  quoted, 
to  say  that  at  the  moment  of  time  wdien  the  cai>tain  gave  the  first 
order  the  witness  saw  the  green  light.  It  seems  more  probable  that 
what  he  meant  to  say  was  that  by  the  time  the  captain,  having  given 
his  order,  had  come  out  of  the  wheel  house,  witness  made  out  the 
green  light.  But  he  testifies  positively,  and  witb  no  contradiction 
or  qualification,  that  he  (witness)  saw  no  red  light  from  the  Mexico, 
that  he  saw  the  gi’een  light  a few  minutes  after  he  saw  the  white 
light,  and  that  from  the  time  he  first  saw*  the  green  light  he  kept 
on  seeing  it;  that  is,  “from  two  o'clock  until  the  collision”  (the  wit- 
ness’ own  phrase),  which  he  estimated  was  20  minutes.  Moreover, 
it  is  quite  apparent  from  his  evidence  that,  although  “not  allowed  to 
say  anything”  about  the  navigation,  the  witness  wanted  to  make 
some  suggestion  on  the  subject  of  this  continm*d  jKirting.  It  is  diffi- 
cult to  understand  why  the  captain  of  the  Nansemond  should  have 
navigated  as  he  did.  Even  assuming  that  when  he  first  looked  he 
saw  the  Mexico’s  red  light,  it  must  have  been  a very  brief  interval 
before  the  green  light  came  into  view  and  the  red  disappeared ; and 
yet  although,  after  the  green  appeared,  it  never  subsequently  disap- 
peared, the  captain  persistently  kept  on  porting  to  it.  In  view  of 
this  testimony  from  the  Nansemond,  it  is  not  necessary  to  undertake 
to  account  for  the  apparent  movements  of  that  vessel,  described  by 
the  Mexico’s  witnesses,  on  any  theory  that  the  Mexico  was  herself 
swinging.  Thei*e  is  in  the  narrative  given  by  those  on  the  deck  of 
the  latter  vessel  the  usual  discrepancies  as  to  distance,  time,  the  bear- 
ing of  lights,  etc.,  but  all  agree  in  the  statement  that  she  made.no 
change  of  course  until  in  the  jaws  of  collision.  All  the  testimony, 
without  a single  exception,  shows  that,  when  sighted,  the  Nanse- 
mond must  have  been  in  such  a position  as  to  indicate  positively  to 
those  on  the  Mexico  that  the  latter  was  the  privileged  vessel,  under 
the  starboard-hand  rule;  and  we  are  not  to  assume  that  they  at  once 
undertook  to  get  out  of  the  way  of  the  burdened  vessel,  instead  of 
keeping  their  own  course,  without  some  evidence  to  indicate  that 
such  was  the  fact.  In  view  of  the  testimony  from  the  Mexico,  corrob- 
orated by  the  direct  and  p<>sitive  evidence  of  Landeborg,  the  Nanse- 
mond’s  pilot,  and  of  Hellburg,  her  boatswain,  that  the  Mexico  did  not 
change  her  course,  down  to  the  (collision,  the  charge  that  the  Mexico 
improperly  starboarded  her  helm  is  not  sustained  by  proof;  and  un- 
der the  decision  of  the  supreme  court  in  The  Britannia  and  The  Bea- 
consfield,  153  U.  S.  130,  14  Sup.  Ct.  705,  it  certainly  cannot  be  held  to 
be  a fault  that  she  did  not  reduce  her  speed  or  stop.  No  other  faults 
are  charged  against  her,  and  we  therefore  concur  with  the  conclusion 
of  the  district  judge,  that  the  Nansemond  w’as  solely  in  fault.  The 
decree  of  the  district  court  is  aflQrmed,  with  costs. 
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(84  Fed.  508.) 

THE  GEORGE  S.  SHULTZ. 

THE  LITTLE  SILVER. 
CRAMER  V.  CLANCY  et  al. 


NEW  YORK  & M.  P.  S.  S.  CO.  v.  SAME. 

(Circuit  Court  of  Appeals,  Second  (Circuit.  January  7,  181)8.) 

No.  15. 

1.  CoLTjsTON  Rules— Steamer  with  Tuo  and  Tow — New  York  Harbor. 

Rules  19  and  23,  providing  that  when  steam  vessels  meet  on  crossing 
courses,  so  as  to  involve  risk,  the  one  having  the  other  on  her  starboard 
side  shall  keep  out  of  the  way,  and  llie  other  shall  hold  her  course,  are 
applicable  In  the  watei-s  of  the  North  river  opposite  New  York,  and  are 
binding  on  a steamer  or  tug,  though  Incumbered  with  a tow  on  a hawser; 
and  the  burdened  vessel  does  not  ae<iuire  any  right  of  way  by  signaling 
first,  unless  the  privileged  vessel  assents  to  the  signal. 

2.  8am E. 

If  the  burdened  steamer  persists  in  crossing  the  bow  of  the  privileged 
steamer  In  the  face  of  danger,  intending  to  force  the  latter  to  give  way. 
she  will  be  primarily  responsible  for  a resulting  catastrophe;  and  the 
privileged  vessel  will  not  share  in  such  resi>onsIbiiity,  unless  she  persists 
In  her  course  and  speed  after  it  becomes  apparent  that  the  burdened  ves- 
sel has  gone  so  far  as  to  make  It  Impossible  to  keep  out  of  the  way  by 
changing  course,  stopping,  or  reversing. 

8.  Same — Neoi.i(;ent  Lookout. 

A privileged  steamer  meeting  a tug  and  tow  in  the  North  river  held  guilty 
of  contributory  fault  where  the  tug  insisted  on  cro.sslng  her  bows  in  the 
face  of  danger,  in  that,  because  of  a negligent  lookout,  she  did  not  per- 
ceive that  the  tug  had  a tow,  and  therefore  continued  her  course  and 
speed,  so  as  to  collide  with  the  tow.  74  Fed.  574,  atfirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  cause  comes  here  upon  appeal  by  both  claimants  from  a decree  of  the 
district  court.  Southern  district  of  New  York,  holding  both  the  Shultz  and  the 
Little  Silver  in  fault  for  a collision  between  the  Little  Silver  and  libelants’ 
schooner,  Amos  Briggs,  in  tow  of  the  Shultz.  74  Fed.  574.  The  collision 
occurred  about  11  a.  m.  on  October  21,  1895.  in  the  North  river,  between  the 
New  Jersey  Central  Ferry,  on  the  Jersey  side,  and  the  Battery.  The  facts 
sufflciently  appear  In  the  opinion. 

Charles  C.  Burlingham,  for  the  Shultz. 

Mr.  Park,  for  the  Little  Silver. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judj^e.  The  Shultz,  which  is  a moderate  sized 
tug,  about  70  feet  lonj;,  with  the  schooner  Amos  Briggs  (about  110 
feet  long  over  all)  in  tow,  on  a hawser  of  25  fathoms,  had  come 
down  the  North  river,  on  the  New  Jersey  side,  and,  when  abreast 
of  Coiuinunipaw  Ferry,  headed  across  for  the  East  river.  The 
tide  was  strong  flood,  and  the  wind  fresh  from  N.  W.  The  Little 
Silver  is  a side- wheel  steamer,  running  from  Monmouth  Park,  N.  J., 
to  Little  Twelfth  street.  North  river.  She  was  coming  up  from 
the  lower  baj^  making  about  14  miles  an  hour,  and  heading  so  as  to 
clear  pier  11,  on  the  New  York  side.  The  Shultz  crossed  the  bows 
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of  the  Little  Silver,  but,  her  eugines  being  reversed,  the  hawser  be- 
tween herself  and  her  tow  was  slackened;  and  the  Little  Silver, 
which  at  no  time  changed  her  course,  passed  across  it,  between  the 
tug  and  tow,  colliding  with  the  schooner. 

That  the  Shultz  w’as  grossly  in  fault  is  manifest  upon  her  own 
evidence  and  upon  that  from  her  tow.  They  were  on  crossing 
courses,  and  the  Shultz  had  the  Little  Silver  upon  her  starboard 
baud  at  the  time  w^hen  it  became  necessary  for  them  to  navigate 
according  to  regulations  if  they  were  to  avoid  risk  of  collision. 
This  is  the  testimony  of  the  independent  witness  from  the  tug 
Townsend.  There  is  nothing  to  contradict  it,  and  it  is  apparent 
from  their  points  of  departure  and  respective  destinations  that  such 
must  have  been  their  relative  positions.  The  engineer  of  the 
Shultz  placed  the  models  to  show  their  positions,  “putting  the  Lit- 
tle Silver  a little  aft  of  his  beam,  and  heading  for  the  bow  of  the 
Shultz.’'  The  master  of  the  Shultz  also  placed  the  models  indi- 
cating that  the  Little  Silver  was  “nearly  seven  points  on  his  star- 
board bow.”  Counsel  for  the  Shultz  contends  that  the  vessels  were 
in  the  position  known  as  the  “seventh  situation”  of  the  inspectors’ 
rules.  Of  course,  by  the  time  the  Shultz  had  crossed  the  bows 
of  the  Little  Silver  siiflBciently  far  to  leave  the  latter  heading  di- 
rectly for  her  and  just  abeam,  the  vessels  would  be  in  the  seventh 
situation;  but  the  obligation  to  navigate  according  to  rules  arose 
before  that  time,  and  the  pilot  of  the  Shultz  knew  that  it  had,  for 
it  w^as  while  they  w’ere  on  crossing  courses,  with  the  Little  Silver 
on  his  starboard  hand,  that  he  blew  his  first  signal.  He  said:  “I 
saw  him  coming  up  the  bay  a good  safe  distance,  and  I blew  him 
two  whistles,” 

Counsel  further  contends  that  “fault  is  not  chargeable  against  a 
vessel  for  having  another  on  her  own  starboard  hand.”  That  is 
true  enough,  but  she  is  in  fault  if  she  d(M*s  not  navigate  in  accord- 
ance with  the  regulations  governing  the  movements  of  vessels  thus 
placed.  Rule  ID  of  section  42:3,‘l  of  the  United  States  Revised  Stat- 
utes provides:  “If  two  vessels  under  steam  are  crossing  so  as  to 
involve  risk  of  collision,  the  vessel  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other.”  That  rule 
has  since  its  first  enactment  been  in  full  force  in  harbors,  rivers, 
and  inland  waters.  The  acts  of  March  3,  188.5,  and  August  10. 
1890,  did  not  affect  its  application  in  such  locality;  and  the  act  of 
February  19,  1895,  expressly  re  enacted  it.  Rule  23  of  the  same  sec- 
tion (42:i3),  equally  applicable,  provides  that  “>where,  by  rule 
• * * 19,  ‘ * one  of  tw^o  vessels  shall  keep  out  of  the 

way,  the  other  shall  keep  her  course,  subject  to  the  qualifications 
of  rule  24,”  which  provides  for  special  circumstances.  It  might  be 
supposed  that,  after  all  the  years  which  have  elapsed  since  their 
passage,  the  application  of  these  two  rules  would  be  the  very  ABC 
of  practical  navigation.  The  burdened  vessel  is  to  “keep  out  of  the 
way.”  How  it  shall  do  so  is  not  prescribed.  It  may,  of  course, 
turn  to  starboard  sufficiently  to  allow  the  privileged  vessel  to  pass, 
and  then  proceed  under  the  stern  of  that  vessel.  This  is  the  path 
of  safety.  It  may  “keep  out  of  the  way”  by  crossing  the  bows  of 
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the  privileged  vessel,  but,  in  undertaking  this  maneuver,  it  is 
chargeable  with  the  knowledge  that  the  other  vessel  is  by  express 
rule  required  to  keep  her  course.  Unless,  then,  the  burdened  ves- 
sel has  time  and  space  thus  to  cross  in  safety  without  the  help 
of  the  privileged  vessel,  prudent  navigation  w’ould  forbid  her  mak- 
ing such  atteinj)t.  If  she  make  the  attemot,  and  thereby  brings 
about  collision,  she  is  in  fault  for  not  ktH*ping  out  of  the  way  of  the 
privileged  vessel.  The  inspectors’  rules  give  her  the  opportunity 
of  agrcHung  with  the  privileged  vessel  that  this  usually  risky  ma- 
neuver shall  be  attempted,  and  that  the  privileged  vessel  will  co 
operate  to  that  end.  Such  agreement  would  constitute  a special 
circumstance,  within  the  meaning  of  rule  24.  This  agreement  is 
effected  when  the  burdened  vessel’s  signal  indicating  an  iuteiitiou 
to  cross  in  front  of  the  privih*ged  vessel  is  acce|>ted  by  a corre 
spending  signal  from  the  privih*g(*d  vessel,  lint  the  burdened  ves 
sel  which  without  such  agn*emeiit  undertakes  to  navigate  as  if 
she  had  the  privilege,  and  the  other  the  burden,  assumes  all  re 
sponsibility  for  the  consequences  resulting  from  such  failure  to 
conform  to  regulations.  All  this  has  be<ui  explained  in  the  opin- 
ions of  the  courts  over  and  over  again.  It  is  sufficient  here  to  refer 
to  the  decision  of  this  court  in  The  John  King,  1 C.  O.  A.  .ilO.  40 
Fed.  4(10. 

It  is  a fair  inference,  however,  from  the  testimony  in  the  differ- 
ent collision  records  that  come  before  this  court,  that  the  practice 
is  not  uncommon  among  masters  of  steam  vessels  in  these  waters 
to  navigate  in  utter  disregard  of  any  burden  inqiosed  upon  them 
by  rule  19.  In  some  cases  it  seems  to  be  assumed,  wdiolly  without 
authority,  that  a tug  which  has  a tow'  is  ahvays  privileged,  no  mat- 
ter what  her  position.  In  other  cases  it  has  apparently  been  sup- 
posed that  the  master  who  first  signaled  was  privileged  to  pn‘s<-ribe 
how  the  other  vessel  must  navigate,  sailing  rules  to  the  contrary 
notwithstanding.  This  curious  theory  seems  to  have  been  ba.stMl 
on  a misreading  of  one  of  the  ins])ectors’  rules.  It  w’as  explode«l 
in  The  John  King,  supra.  In  other  cases  it  seems  to  be  supposed 
that  some  ‘‘courtesy”  is  due  to  a pilot  of  long  experience,  or  to  the 
senior  of  some  llotilla  belonging  to  a common  owner,  by  his  juniors 
in  service,  and  that  his  vessel  is  always  “privileged,”  no  matter 
where  she  ma^'  be  placed  relatively  to  some  other  ves.sel.  Signal- 
ing upon  some  theory  of  “courtesy,”  instead  of  in  conformity  to 
rule,  had  much  to  do  with  the  confusion  which  brought  both  vessels 
into  trouble  in  L(*  (’hainpagne  and  The  LislKuiense,  3 C.  C.  A.  54<i. 
5.3  Fed.  293.  In  other  instances  the  personal  equation  of  the  indi- 
vidual master  has  to  be  taken  into  account.  It  might  be  surniistHl 
a priori,  and  experience  j>roves  the  truth  of  the  surmise,  that  there 
will  b(‘  found  no  inconsiderable  number  of  masters  who  will  never 
shoulder  any  burden  of  navigation  which  the  rules  lay  upon  them 
if  they  can  force  the  privileged  vessel  to  assume  it,  or  at  least  to 
share  it  w ith  them.  These  are  the  men  who  hold  on  a course  which 
they  know  to  be  expressly  forbidden  by  the  rules,  until  the  very  last 
moment,  hoping  thus  to  coerce  the  other  and  privileged  vessel  to 
yield  the  right  of  way.  The  dread  of  injury  to  his  vessel  or  to 
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hiuiBolf,  hi8  crew  or  passengers,  will  no  doubt  often  induce  tlie 
master  of  the  privileged  vessel  to  yield, — a timidity  no  doubt  aug- 
mented by  the  many  decisions  W'hich  have  held  privileged  vessels 
in  fault  for  not  doing  something  themselves  to  avert  catastrophe. 
If,  however,  the  master  of  the  privileired  vessel  declim‘8  to  be 
bluffed  out  of  his  right  of  way,  the  lawless  navigator  will  usually 
at  the  eleventh  hour  conform  hiti  navigation  to  rule.  If  there  be 
still  time  to  save  the  situation,  no  harm  is  done.  If  the  offending 
master  has  miscalculated,  and  held  on  too  long,  and  collision  re- 
sults, he  is  usually  vociferous  in  support  of  the  ]>ropositiou  (which 
is  no  doubt  correct)  that  if  the  privileged  vessel  had  only  stopped 
or  changed  her  course,  and  left  him  free  to  go  where  he  chose,  no 
catastrophe  would  have  ensued.  This  class,  if  it  exist, — ^and  w’e 
do  not  doubt  it  does, — is  a standing  peril  to  navigation.  Excuse 
should  be  difficult  for  any  master  who,  with  full  knowledge  that 
he  is  the  one  who,  under  the  rules,  should  change  his  course  or 
speed  or  both,  begins  his  navigation  in  the  presence  of  approaching 
risk  of  collision  by  insisting  that  the  other  vessel  shall  make  such 
changes. 

As  was  said  before,  it  is  indisputable  upon  the  evidence  that, 
when  the  necessity  of  navigating  to  avoid  risk  of  collision  arose, 
the  Shultz  had  the  Little  Silver  on  her  starboard  hand.  It  must 
be  assumed  that  the  master  of  the  Shultz  knew  that,  under  the 
rules,  the  Little  Silver  had  the  right  of  way,  and  that  it  was  the 
duty  of  the  Shultz  to  keep  out  of  her  way;  that,  although  it  w’as 
left  to  his  judgment  as  a navigator  to  decide  what  movements  to 
make  in  order  to  keep  out  of  the  way,  the  movements,  whatever 
they  were,  were  to  be  undertaken  by  him  as  master  of  the  burdened 
vessel.  From  the  very  outset,  howev(*r,  he  acted  as  if  his  vessel 
were  privileged,  and  as  if  the  duty  of  kce])ing  out  of  the  way  were 
laid  upon  the  Little  Silver.  He  testifies: 

“I  first  saw  him  [the  Silver]  coming  up  the  bay  a R-ood  safe  distance 

off,  and  I blew  him  two  wliisib*s.  • • • j couldn’t  tell  how  far  off  he 

was  then,  in  number  of  feet,  but  I know  It  was  a pood  distance  to  go  clear 
either  way  he  wanted,  * ♦ * I blew  two  whistles,  by  which  I meant 

that  he  would  go  under  the  stern  of  the  schooner  (my  tow],  I got  no  an- 
swer. • • • and  gave  an  alarm  signal.  When  I blew  the  alarm  signal, 

he  was  a nice  safe  distance  off  to  go  clear  If  he  wanted  to.  * • • There 

were  not  any  boats  In  the  way  of  the  Little  Silver  that  I saw.  Slie  had  the 
whole  river  clear  to  the  westward.  • * * At  the  time  I gave  my  two 

signals  [two-whistle  signal],  the  Little  Silver  would  have  had  to  change  her 
course  a very  little  to  clear  my  tow.  Q.  Did  you  have  that  vessel  when 
you  first  saw  her  on  your  starboard  band,  do  you  tliiuk?  A.  Y’es.  Q.  Whose 
duty  was  It  to  keep  out  of  the  way?  A.  Tlie  Little  Silver,  after  I was.  way 
by  him,  I think.  Q.  .\nd  you  didn’t  signal  until  you  went  by  him?  A.  I 
signaled  when  I had  him  well  on  my  starboard.'  He  could  go  clear  of  her 
if  he  saw  her.”. 

The  fault  of  the  Shultz  is  glaring.  The  decree  should  be  attirraed 
as  to  her,  with  interest,  costs,  and  10  per  cent,  damages. 

As  to  the  Little  Silver  the  district  court  held: 

“The  pilot  of  the  Little  Silver  did  not  hear  the  signals  of  the  Sludtz.  nor 
did  he  notice  the  schooner  In  tow  of  the  Shultz,  nor  slacken  his  great  speed 
till  quite  near  her.  A tow  of  barges  crossed  to  the  westward,  between  the 
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Little  Silver  imd  the  Shultz  and  her  tow,  a few  moments  before  the  collision; 
and  the  hawser  to  the  schooner  was  not  perceived  until  the  barge  had  passed, 
and  the  Little  Silver  was  within  about  200  feet  of  the  hawser.** 

The  evidence  sustains  this  finding. 

The  district  court  further  held: 

"The  Little  Silver,  though  the  privileged  vessel.  Is  also  clearly  to  blame, 
because  she  was  so  easily  manageable,  and  might  without  difficulty  have 
avoided  the  schooner  after  It  was  perfectly  clear  that  the  Shultz  was  not 
going  astern  of  her,  and  was  unable  to  avoid  collision.  The  evidence  shows 
that  the  Little  Silver  could  come  to  a dead  stop  in  advancing  about  600  or 
700  feet.  When  at  that  distance.  It  was  self-evident  that  the  Shultz,  with 
the  schooner  upon  a hawser,  could  not  avoid  collision  by  anything  the  Shultz 
could  do  If  the  Little  Silver  kept  on.  It  was  the  duty,  therefore,  of  the  Lit- 
tle Silver,  on  perceiving  that  fact,  to  reverse.  Had  she  done  so,  the  colli- 
sion would  have  l>e€n  avoided.  That  she  did  not  do  this  Is  plainly  in  con- 
sequence of  a deficient  lookout,  in  not  having  perceived  the  schooner  astern 
of  the  tug,  as  she  ought  to  have  seen  her,  long  before  the  west-bound  tug 
Intervenefl.  The  lack  of  a proper  lookout  was  thus  the  real  cause  of  the 
collision  on  the  Little  Silver’s  part.  Each  being  to  blame,  both  must  be  held 
answerable  for  the  libelants’  damages,  with  costs." 

The  collision  was  so  manifestly  brought  about  by  the  improper 
navigation  of  the  Shultz  that  we  would  be  inclined  to  excuse  the 
Little  Silver  for  some  minor  fault  if  the  case  could  be  brought 
within  the  rule  in  The  City  of  New  York,  147  U.  S.  72,  13  Sup.  Ct. 
211,  and  The  Ludvitr  Holberg,  157  U.  S.  60.  15  Sup.  Ct.  477.  Had 
the  district  judge  adopted  a rule,  suggested  bv  him  elsew’here,  and 
held  the  Little  Silver  to  resimnd  to  the  extent  of  one-half  the  dam- 
ages only  if  the  Shultz  was  unable  to  pay  the  whole,  such  a division, 
although  novel,  would  commend  itself  strongly,  as  being  most 
equitable.  But  the  finding  of  fault  is  clearly  sustained  by  the 
proof.  The  period  of  uncertainty  as  to  what  the  burdened  vessel 
meant  to  do  which  is  referred  to  in  The  Britannia,  153  U.  8.  130, 
14  Sup.  Ct.  795,  The  Northfield,  154  U.  S.  629,  14  Sup.  Ct.  1184, 
and  The  Delaware,  161  U.  S.  469,  16  Sup.  Ot.  616,  had  passed.  It 
was  plainly  manifest  to  the  pilot  of  the  Little  Silver  that  the  Shultz 
had  gone  so  far  on  her  improper  course  that  it  was  absolutely  im- 
possible for  her,  either  by  changing  course  or  stopping  or  revers- 
ing, to  keep  her  tow  out  of  the  w’ay  of  the  Little  Silver.  By  revers- 
ing, however,  the  latter  could  avoid  collision  with  the  tow.  She 
did  not  reverse,  and  the  only  excuse  offered  is  that  she  did  not 
know  there  was  a tow;  but,  if  she  had  had  a proper  lookout,  she 
would  have  discovered  this  fact  before  the  west-bound  tow  of  barges 
tenii>orarily  obscured  her  view'  of  the  Shultz  and  tow.  We  feel 
constrained,  therefore,  to  affirm  the  decree  against  the  Little  Silver, 
with  interest,  but  without  costs.  The  decree  against  the  Shultz 
is  aflQrmed,  with  interest,  costs,  and  10  per  cent,  damages. 
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(84  Fed.  213.) 

PRRSrOTT  & A.  r.  RY.  ('(>.  v.  .VTCIIISON,  T.  & S.  F.  R.  CO.  et  al. 
(Circuit  Court  of  Appeals,  Second  Circuit.  November  8,  1HP7.) 

No.  7. 


Appeai.  and  Ekkor — Final  Jidijment. 

An  order  si;rned  by  tlie  jiulge.  and  entered  by  the  clerk,  finally  dismissing 
certain  of  llie  defendants  from  the  case,  and  directing  the  costs  to  be  taxed. 
Is  a final  appealable  order,  though  the  amount  of  the  costs  are  not  taxed 
and  Inserted  therein;  and  a writ  of  error  token  more  than  six  months  there- 
after must  be  dismissed,  although  a more  formal  Judgmeut  was  afterwards 
entered,  less  than  six  months  before  the  allowance  of  the  wrlt.i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  an  action  at  law  by  the  Prescott  & Arlvsona  Central  Railway  Com- 
pany against  the  Atchison,  Topeka  & Santa  Ff*  Railroad  Company  and  others. 
On  January  8,  1890.  the  following  order  was  entered  by  the  court  below: 

“The  Issues  herein  raised  by  the  complaint,  and  the  answers  of  the  defend- 
ant John  J.  McCook,  in  his  individual  capacity,  and  as  re<'(*iver  of  the  Atchison, 
Topeka  & Santa  F6  Railroad  Company,  and  as  receiver  of  tlie  -\tlantlc  & 
Pacific  Railnmd  Company,  and  as  trustee  of  the  Prescott  & Arizona  ('entral 
Railway  (^mpany,  and  the  answer  of  the  defendant  .Tohn  J.  .M<*Cook  and 
George  F.  Crane,  as  executors  and  trustees  of  and  under  the  last  will  and  testa- 
ment of  George  C.  Magoun,  late  of  the  city  of  New  York,  deceased,  and  the 
several  answers  of  the  defendants  Russell  Sage  and  Cecil  Baring,  coming  on 
to  be  tried  and  heard  at  a term  of  this  court,  lield  on  the  0th  day  of  January, 
18tt(5.  before  Honorable  E.  Henry  Lacombe,  circuit  .fudge,  ami  a jury,  and  after 
hearing  Mr.  C.  N.  Sterry  and  Mr.  C.  B.  Alexander,  of  counsel  for  said  defendants, 
in  support  of  a motion  for  the  dismissal  of  the  complaint  upon  the  pleadings, 
and  Mr.  Delos  McCurdy,  of  counsel  for  the  plalnilff,  in  opiM)sltlon.  and  due 
delil)eratlon  being  had.  It  is,  on  motion  of  Alexander  & GrtH’ii.  attorneys  for 
the  aliove-named  defendants,  ordered  that  said  motion  be  granted,  and  that 
the  complaint  of  the  plaintiff  be  dismissed  ns  to  each  and  all  of  the  said  de- 
fendants above  narntnl,  with  costs,  to  l»e  taxed,  and  that  .indginent  Ik?  entered 
herein  accordingly;  further  ordered  that  a stay  of  fifty  days  from  the  date  of 
this  order  is  hereby  granted  wltldn  whicli  the  plaintiff  may  make  ami  serve  a 
bill  of  exceptions  herein. 

“Date<l  January  8,  E.  Henry  T,ncorabe.  TJ.  S.  Circuit  Judge.” 

On  October  2,  1890,  a more  formal  .imlgment  was  entered  by  the  court,  dis- 
missing the  bill  as  to  the  same  defendants,  and  adjudging  that  tltey  recover 
of  tlie  plaintiff  .S2,"i8.(»3  costs,  and  have  exc<-ution  tlierefor.  On  the  12tli  day 
of  tXtober,  18‘Hi.  by  consent  of  parties,  a bill  of  exceptions  was  approved  and 
allowed.  On  the  same  day,  assignments  of  error  were  filed  by  plaintiff,  and 
the  writ  of  error  issued.  The  defendants  have  now  mov(‘d  to  dismiss  the  writ 
of  error,  on  the  ground  that  tlie  pro<e«Mlings  in  error  were  instituted  more  tlian 
six  months  after  the  order  on  January  8,  1S(K»,  which,  it  is  claimed,  was  the 
final  judgment  In  the  case. 

Delos  McCiirtlv,  for  plaintiff  in  error. 

C.  N.  Sterry.  for  defendconts  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

PER  CT’RIAM.  The  decision  of  the  circuit  court  entered  Janu- 
ary 6,  1896,  ordered  the  dismissal  of  the  complaint,  with  costs  to  be 

1 As  to  what  are  final  decrees,  Judgments,  and  orders  for  purposes  of  review, 
see  note  to  Bnish  Electric  Co.  v.  Electric  Imp.  Co.  of  San  Josf-.  2 C.  C.  A.  379. 
and  note  to  Trust  Co.  v.  Madden,  17  C.  C.  A.  238.  See.  also,  note  at  end  of  case. 
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taxed,*  and  that  judjj^nient  be  entered  accordinpjly.  73  Fed.  438.  It 
was  sijj;ned  by  the  judj?e  who  heard  the  cause,  and  entered  by  the 
clerk  on  that  date.  Nothing  further  was  necessary  to  a final  and 
complete  disposition  of  the  action.  The  circumstance  that  the  costs 
w'ere  not  taxed  and  the  amount  inserted  in  the  judgment  is  not  ma- 
terial. It  was  essentiallv  a final  judgment  (Fowler  v.  Hamill.  130 
U.  S.  549,  11  Sup.  Ct.  0()3;  Tuttle  v.  Claflin,  13  C.  C.  A.  281,  G(i 
Fed.  7;  Snell  v.  Dwight,  121  Mass.  349),  and  must  l)e  treated  as 
such,  within  the  meaning  of  section  11  of  the  act  regulating  the 
jurisdiction  of  this  court,  notw  ithstanding  a further  and  more  formal 
judgment  was  entered  subsequently.  As  the  writ  of  error  was  not 
sued  out  within  six  months  after  the  entry  of  the  original  judgment, 
the  motion  to  dismiss  the  appeal  must  be  granted. 

NOTE. 

The  Finality  of  Judgments  and  Decrees  for  Purposes  of  Review  on 
Error  or  Appeal  in  the  Federal  Appellate  Courts. 

1.  In  General. 

[a]  (U.  S.  C.  C.  A.  4th  Clr.  1897)  A decree  dls.solving  a partnership,  enjoining, 
“until  the  finai  decree  in  this  suit,”  both  parties  from  disposing  of  the  p.artnership 
properly,  directing  that  testimony  be  taken  before  a commissioner  as  to  moneys 
claimetl  to  have  been  advauceil  to  the  partnership  by  complainant,  and  tint 
costs  shall  “abide  the  furtlier  and  final  decree  of  this  court.”  is  not  a final 
appealable  decree.— Rles  v,  Henderson,  24  C.  C.  A.  194.  78  Fed.  515. 

fb]  (U.  S.  C.  C.  A.  5th  Clr.  1897)  An  order  granting  relief  upon  the  party’s  com- 
plying w’ith  specified  conditions,  and  providing  that.  If  they  are  not  complied  with, 
the  relief  slialJ  be  denied,  is  not  a final,  appealable  decree.— Stratton  v.  Dewev. 
24  C.  C.  A.  435,  79  Fed.  32. 

fc]  (U.  S.  C.  C.  A.  6th  Cir.  1895)  The  appellate  court,  in  determining  whether 
a prior  decree  was  final,  so  tliat  no  errors  could  be  assigned  thereon  on  the  pend- 
ing apix*al.  will  give  ■weight  to  the  fact  that  the  lo'wer  court  treated  tlie  former 
decree  as  interlocutory.— Elder  v.  McClaskey,  17  C.  C.  A.  251,  70  Fed.  529. 

[dl  )U.  S.  C.  C.  A.  7th  Cir.  1S96)  In  a creditors’  suit  against  a coiporatlon  and 
<*ertain  of  its  stockholders,  who  were  also  its  mortgagees,  a decree  was  entered 
w'ijicb  fixed  the  amounts  due  to  lx)th  secured  and  unsecured  creditors,  and  ad- 
judged tliat  certain  creditors  liad  liens  superior  to  the  mortgagees;  that  tlie 
corporate  property  and  frandiises  l>e  sold  to  satisfy  the  same;  that  the  indi- 
vidual defendants  were  holders  of  specified  amoimts  of  unpaid  stock,  and  should 
pay  tlie  specified  demands  of  the  im.secimMl  creditors.  i/fW,  that  the  decree 
■was  final  and  appealaiile.— Andrews  v.  Pipe  Works,  19  C.  C.  A.  548.  73  Fed,  516. 

[e]  (U.  8.  C.  C.  A.  7th  Cir.  ISJXi)  A decree,  made  after  final  hearing  on  the 
merits,  declaring  infringement  of  a trade-mark,  awarding  a perpetual  injunction, 
and  refening  tlie  cause  to  a master  for  an  accounting,  is  not  an  appealable  final 
decree,  but  is  an  interlocutory  <lc<'r^‘^^  from  which  an  appeal  will  He  within  30 
daj’S,  under  section  7 of  the  Judiciary  act  of  March  3,  1891. — Raymond  v.  Bak- 
lng-l*ow<ler  Co.,  22  C.  C,  A.  276,  76  I*'ed.  4<»5. 

If]  (U,  S,  C.  C.  A,  8th  Cir.  1SH7)  An  order  allowing  the  amendment  of  the  bill 
of  exceptions  after  the  end  of  the  term,  and  after  the  date  fixed  for  settling 
the  same  and  the  removal  of  the  ca.se  to  tlie  appellate  court.  Is  not  a final  deci- 
sion such  as  can  be  made  tlie  subject  of  a separate  suit  in  error.- Honey  v. 
Railroad  Co..  27  C.  C.  A.  262,  S2  Fed.  773;  Railroad  Co.  v.  Honey,  Id. 

2.  Decree  in  Partition. 

[a]  (U.  S.  C.  C.  A.  6th  Clr.  1895)  A decree  In  a suit  for  partition  settling  the 
various  undi\idwl  Interests  of  the  parties,  appointing  commissioners  to  make 
partition,  and  expres.sly  reserving  all  questions  as  to  Improvements,  rents,  profits, 
and  aUowance  of  taxes  and  exiienses,  for  further  order,  was  uot  fiual;  and 
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honre  error  .arising  tlierefn  could  Im>  asslfrned  on  an  api>eal  taken  two  years  later 
from  the  linal  decree.— Khler  v.  MeCluskej',  17  C.  C.  A.  251,  70  Fed.  529. 

8.  Deckers  as  to  Ixteuvextions. 

[a]  (U.  S.  C.  C.  A.  2d  Cir.  1S97)  An  order  of  the  circuit  court,  denying  the  peti- 
tion of  nonnwident  creditora  of  an  Insuilvent  foreign  coiporatlon  to  be  made  formal 
I^artles  to  a suit  for  the  appolntinent  of  ancillary  receivers,  and  to  l»e  allowed 
to  participate  in  the  distril)ution  of  assets  by  such  receivers,  is  not  a final  deter- 
ininution  of  the  cre<liiors’  right  to  pai'ticipate  in  such  distribution,  from  which 
an  appeal  will  lie  to  the  circuit  court  of  appeals.— J ones  & Laughlins  v.  Sands, 
25  C.  C.  A.  2:«,  79  Fed.  915. 

n>l  (U.  S.  C.  C.  A.  fith  Cir.  1897)  Though  the  allowance  or  denial  of  an  appli- 
cation to  Intervene  in  a suit  rests  in  the  discretion  of  the  court,  and  no  appeal 
<*an  lie  t.oken  from  an  onler  on  such  an  application,  when  ;m  order  has  lu‘en 
made  admitting  a party,  though  with  leave  resen'cd  to  othei*s  to  move  to  strike 
out  his  pleaclings,  and  on  such  motion  an  order  is  made  denying  the  right  to 
Intervene  or  plead,  such  latter  order.  l»eing.  in  effect,  a dismissal  of  the  party 
from  the  cause,  is  api>ealable  as  a final  decree.— Hamlin  v.  Railroad  Co.,  24 
C.  C.  A.  271,  7S  Fed.  tMH. 

[c]  (U.  S.  C.  C.  A.  7th  Cir.  1897)  An  order,  upon  an  Intervening  petition  pre- 
senting a claim  against  an  insolvent  estate,  which  refers  such  claim  to  a master, 
though  it  purports  also  to  sustain  a demurrer  to  the  petition  as  to  part  of  the 
relief  sought.  Is  not  final,  and  so  not  appealable.— Trust  Co.  v.  Sullivan,  23  C. 
C.  A.  4.58,  77  Fed.  778. 

4.  Revivor  and  Opening  of  Judgments. 

[a]  (U.  S.  C.  C.  A.  2d  Cir.  1897)  An  order  entered  in  the  original  cause,  reviving 
the  suit  in  the  name  of  complainant’s  adminl.strator,  is  not  a final,  appealable 
decree.— Mackaye  v.  Mallory,  24  C.  C.  A.  420,  79  Fed.  1. 

[b]  (U.  S.  C.  C.  A.  8th  Cir.  1895)  A Judgment  of  the  circuit  court  denying  the 
I)etItlon  of  a receiver  of  a con>oration,  against  which  Judgment  was  enter^,  to 
have  the  Judgment  opened,  and  for  leave  to  answer,  is  revlewable  on  eiTor.— 
Rust  V.  Waterworks  Co..  17  C.  C.  A.  10,  70  Fed.  129. 

5.  Dismissal  of  Parties. 

[a]  (U.  S.  C.  C.  A.  7th  Cir.  1.890)  An  order  dismi.ssing  two  of  three  defendants 
sued  on  a Joint  obligation,  liecauso  not  served  with  process,  is  not  a Hnjil  order, 
from  which  an  appeal  lies.- Beck  & l*auli  LIth.  Co.  v.  Wacker  & BIrk  B.  & M. 
Co.,  22  C.  C.  A.  11,  70  Fed.  10. 

6.  Discharge  from  Imprisonment  for  Debt. 

[a]  (U.  S.  C.  C.  A.  7th  Cir.  1897)  An  order  of  the  circuit  court  discharging  from 
imprisonment  a defendant  held  under  execution  agaln.st  his  in^rsou  upon  a Judg- 
ment in  a civil  action  is  final,  and  .api>ealable  to  the  circuit  court  of  appeals.— 
Stroheim  v.  Deimel,  23  C.  C.  A.  407,  77  Fed.  802. 

7.  Decrees  of  Appellate  Tribunal. 

fa]  (U.  S.  1890)  In  general,  if  a case  be  remanded  by  the  state  appellate  court 
to  the  lower  court  for  further  judicial  proceedings  in  conformity  with  the  opin- 
ion of  the  appellate  court,  the  decree  is  not  final,  so  as  to  authorize  a review  b3’ 
the  supreme  c*ourt;  and  this  is  especiallj’  the  case  when  the  opinion  to  which 
the  decree  1s  required  to  conform  does  not  api>ear.— Insurance  Co.  v.  Kirchofif, 
1<>  Sup.  Ct.  318.  100  U.  S.  374. 

[b]  (U.  S.  1890)  A bill  against  a Judgment  debtor,  his  assignee,  and  a number 
of  preferred  creditors,  set  forth  a Judgment  for  $1,000,  and  retium  of  execution 
nulla  bona;  also  a note  for  1,000,  and  an  open  account  for  $1,840.50.  The  bill 
was  dismissed;  but  on  appeal  this  decree  was  reversed,  and  a decree  entereil 
awarding  a recovery  of  the  amount  of  the  Judgment,  with  costs,  declaring  the 
assignment  void,  and  remanding  the  cause,  that  an  account  might  be  taken  of 
the  property  to  be  divided  among  the  creditors,  and  that,  on  such  accounting, 
complainants  might  prove  the  whole  of  their  claim.  Held,  that  the  latter  decree 
was  not  appealable.— Hollander  v.  Fechheimer,  10  Sup.  Ct.  795,  162  U.  S.  320. 

fc]  (U.  S.  1896)  A juilgment  of  a state  supreme  court  reversing  an  order  over- 
ruling a demurrer  for  want  of  facts  sufficient  to  coastltute  a cause  of  action. 
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and  romnnding  the  case  for  further  prooeedlnffs.  is  not  a final,  appealable  juJs:- 
ment.— Telegraph  Co.  v.  Burnham,  HJ  Sup.  Ct.  8o0,  Bi2  I’.  S.  ^9. 

IdJ  (C.  S.  189t»)  A decree  of  attinnance,  without  specifying  the  sum  for  whidi 
It  is  rendered,  is  a final  decree  or  judgment,  from  which  aji  appeal  or  writ  of 
error  will  lie.—Uallway  Co.  v.  Gentry,  16  Sup.  Ct.  1104,  103  U.  S.  353. 


(84  Fed.  526.) 

HAWKINS  et  al.  v.  BRITISH  & A.  MORTG.  CO.  OF  T.ONOON.  Limited 
(Circuit  Court  of  Appeals,  Fifth  Circuit.  January  25,  1S9S.) 

No.  610. 

M0RTGA0K.S— REscissroN  FOR  Fr.\ui>— Evidence  Considered, 

A foreign  mortgage  company,  tiirough  correspondents  acting  in  its  behalf, 
made  a loan  on  a farm,  and  two  years  later  accepted  a deed  for  the  land 
In  satisfaction  of  the  debt.  When  tlie  loan  was  made  the  land  was  ex- 
amined for  the  company  by  its  local  correspondent,  and  also  a general 
examiner,  both  of  whom  were  familiar  with  the  v.alue  of  lands  in  the 
vicinity.  When  the  conveyance  was  taken  an  examination  was  made  by 
another  general  representative,  U(hl,  that  under  such  facts  the  company 
could  not  maintain  a suit  against  the  mortgagor  and  a former  mortgagee, 
wlio  received  the  pr(M-ee<ls  of  the  loan,  for  a rescission,  on  the  ground  of  a 
conspiracy  between  tliem  to  defraud  it  by  means  (*f  overvaluation. 

Apix'al  from  the  Circuit  Court  of  the  UnittMl  States  for  the  Middle 
District  of  Alabama. 

This  was  a suit  bv  the  British  & American  Mortpige  Company  of 
London,  Limited,  against  Thomas  W.  Hawkins  and  Peter  A.  Buyek. 
There  was  a decree  for  complainant,  from  which  the  defendants  ap- 
peal. 

H.  C.  Tompkins,  for  ai>pellants. 

W.  A.  Gunter,  for  appellee. 

Before  I’ARDEE  and  McCOUMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

.McroBMICK,  Circuit  Judge.  The  appellee,  the  British  & Ameri- 
can Mortgage  Comixmy  of  London,  Limited,  was  for  several  years 
b(*fore  the  ISth  day  of  February,  ISIH,  engaged  in  loaning  money 
on  farm  lands  in  .Alabama  and  the  neighboring  states.  It  appears 
to  have  had  some  responsible  controlling  agency  located  in  the  city 
of  Now  Orleans,  though  the  embodiment  of  its  authority  there  is 
somewhat  shadowy.  A firm  of  brokers,  Shattuck  & HotTinan,  had 
much  to  do  with  its  transactions.  Their  exact  relation  to  the  ap 
pellee,  in  1891,  is  a subject  of  disjiute,  but  applications  to  the  com- 
pany for  loans  appi*ar  to  have  had  to  pass  through  this  firm  of 
brokers.  They  had  cori'espondeiils  in  dilTerent  localities  in  the  states 
where  loans  were  to  be  effectc*d,  selected  by  them,  and  through  whom, 
also,  applications  in  tlieir  immediate  locality  had  to  come  to  the 
brokers  in  New  Orleans  for  presentation  to  the  shadow  of  the  com- 
pany in  New  Orleans.  A Mr.  English  had  some  kind  of  a roving 
commis.'^ion,  giving  high  rank  in  the  confidence  of  the  company,  to 
look  after  the  investments  of  the  appellee  in  several  states,  including 
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Alabama.  Ht*  apix‘ars  to  h«ave  lived  in  Columbia,  S.  C.  Upon  his 
getting  (lisjjble<l  to  attend  to  the  busim^ss,  he,  in  response  to  a let- 
ter from  ►Shattuck  & liotlman,  oj)ened  negotiations  with  one  Dr.  E.  S. 
£.  Dryan  to  take  his  (English’s)  place,  and,  on  his  (Eiigli.sli’s)  r<x*oni- 
numdation,  Dr.  Bryan  received  the  appointment,  and  entered  upon 
the  work.  Some  time  before  1801,  Shattuck  & IIolTiuan  selected 
J.  II.  Judkins  to  be  their  correspondent  for  Elmore  county,  Ala.  He 
was  their  recoguiz(*d  correspondent,  and  advertised  in  the  jiapers, 
they  paHng  one-half  of  the  advertising,  and  he  the  other,  the  adver- 
tisiunents  being  in  these  woi*ds:  “I^xins  negotiated  on  improved 

farms.  Apply  to  J.  H.  Judkins,  .Vttomey.”  He  was  furnished 
printed  blanks,  upon  which  applications  for  loans  were  to  be  made, 
and  which  embractHl  very  many  questions,  or,  as  he  as  a witness 
says,  “A  very  grrat  many:”  and  he  adds  that  “nobody  could  answer 
those  questions  at  first,  otherwise  than  by  j)i*evious  examination  and 
study  of  tlu*se  blanks,  without  destroying  a great  many  blanks.” 
On  Februaiy  12,  18!M,  J.  H.  Judkins  wrote  from  Wetumpka,  Ala., 
to  Shattuck  & HotTman.  N<‘W  Ork*ans:  “Herewith  T .send  apj»lica- 

tion  of  Thomas  W.  Hawkins  for  $13,500,  togidher  with  abstntct  of 
his  title.”  On  the  next  day  Shattuck  & Holl’nian  re])li(‘d:  “From 

representations  we  have  from  you  and  from  the  insj)ector,  we  have 
induced  the  lenders  to  make  an  exception  in  this  ctise  to  their  usual 
rule,  and  to  follow  your  suggestion  to  lend  Mr.  Hawkins  $12.t)00, 
with  $2,000  insurance  on  the  residence,  for  five  years,  to  be  taken 
out,  if  possible,  in  the  London  & Livei^pool  & Globe.”  In  a lett(‘r, 
date  not  given,  Judkins  wrote:  “Inclosed  find  Hawkins’  contract 

for  fees,  left  out  by  mistake.”  On  Febmary  10,  1801,  Shattuck  & 
Hoffman  wrote  to  Judkins:  “AVe  have  the  al>stract,  but  no  state- 

ment from  you  as  to  whether  he  accepts  $12,000  or  not.  Please  ad- 
vise us.”  On  the  same  day,  February  IGth,  Judkins  w'rote  Shattuck 
& Hoffman:  “Mr.  Hawkins  accej>ts  your  offer  to  negotiate  $12,000, 

and  will  take  policy  with  the  Livei^xw)!  & London  & Globe  for  $2,000, 
for  five  years,  as  you  recjuire.  Contract  for  fcx^  was  forwarded  by 
the  next  mail  after  the  application  wjis  forwarded,  having  been  left 
out  by  oversight.  I suppose  you  have  it.  You  may  submit  the 
title.”  The  agroement  about  fees  appj  aro  to  have  been  in  the  words 
of  a pnnted  fonii  furnished  by  Shattuck  & HtdTinan,  or  by  the  ap- 
pellee, through  Shattuck  & Uoflman.  The  deed  of  mortgage  from 
Thomas  W.  Hawkins  and  his  wife,  Evaliiie  A.  Hawkins,  to  the  Brit- 
ish & American  Mortgage  Company  of  Lomlon,  Limited,  and  five 
several  promissory  notes,  aggregating  the  amount  of  $12,000,  all  bear- 
ing date  18th  of  February,  1891,  were  forwarded  to  Judkins,  and  duly 
executed  by  the  borrower.  Four  of  these  notes  were  for  $1,200 
each,  due,  respectively,  the  1st  of  November,  1891,  1892,  1893,  and 
1894.  The  commissions  of  Shattuck  & Hoffman  were  deducted  from 
the  amount,  and  a check  for  the  balance,  payable  to  the  order  of 
J.  11.  Judkins,  was  sent  to  him,  who  was  charged  to  see  that  all 
prior  liens,  whether  mortgage  or  for  purchase  money,  on  the  prop- 
erty, were  paid  off  and  canceled;  and  upon  this  being  done  he  was 
to  take  out  his  commissions,  and  pay  the  balance,  if  any,  to  the  lw)r- 
rower.  The  property  was  subject  to  a prior  mortgage,  at  that  time 
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held  by  the  appellant  Peter  A.  Hiiyck.  All  of  the  property  offered 
as  security  had  also  been  owned  by  said  appellant,  and  conveyed  by 
him  at  dilferent  times  to  tlie  other  appellant,  Thomas  W.  Hawkins, 
and  was  subject  to  a lien  for  unpaid  purchase  money  in  favor  of  the 
appellant  Buyek.  The  amount  of  this  lien  for  unjmid  purchase 
money  is  not  definitely  given,  but  it  appears  that,  for  the  amount 
of  money  which  came  to  Hawkins  from  his  negotiation  with  the 
appellee,  Buyek  canceled  the  mortgage,  and  released  the  land  from 
the  lien  for  purchase  mone^^;  thus  clearing  the  title  of  all  incum- 
brances prior  to  that  of  appellee’s  mortgage.  Buyek  was  at  that 
time,  and  still  is,  engaged  in  the  banking  business  in  Wetumpka, 
Ala.,  where  the  personal  negotiations  were  conducted,  and  the  check 

that  was  sent  to  Judkins  was  indorsed  and  delivered  to  Buvek. 

¥ 

In  the  fall  of  1891,  Hawkins  paid  the  interest  which  had  accrued 
on  the  loan,  and  ^600  on  the  principal  of  the  ?1,200  note  then  ma- 
tured. On  the  1st  of  November,  1892,  Hawkins  was  not  able  to 
meet  the  i>ajTnent  of  interest  and  the  principal  then  maturing,  of 
w'hich  inability  he  duly  notified  Shattuck  & Hoffman;  suggesting, 
however,  that  he  had  exp<*ctjition  of  receiving  money  from  Texas  to 
enable  him  to  pay  the  interest,  and  offering  to  place  in  the  hands  of 
Judkins  a quitclaim  deenl  to  the  premises  on  which  the  loan  had 
been  negotiated,  to  be  held  by  him  in  escrow  until  his  expectations 
from  Texas  w'ere  realiztHl  or  disappointed;  which  suggestion  was 
acceded  to  and  acted  on,  and  in  a few  months  Haw’kins  did  get 
money  from  Texas,  and  made  payment  of  the  interest,  and  was  suf- 
fered to  make  a trial  for  another  year  on  the  farm.  In  the  fall  of 
1893  it  was  appai*ent  that  Hawkins  could  not  meet  his  payments, 
and  he  again  offered  to  make  surrender  of  the  proj)erty  in  satisfac- 
tion of  the  debt,  which  was  accepted  by  the  company,  deed  duly 
passed,  possession  surrendered,  and  the  company  took  charge  of 
the  property.  The  appellee  rented  to  Haw’kins  the  small  farm  and 
residence.  The  large  farm  it  rented  to  other  parties  for  the  year 
1894.  On  March  5,  1895,  the  bill  in  this  case  was  filed.  It  charges 
the  appellants  with  a conspiracy  to  defraud  the  appellee  by  combin- 
ing to  procure  upon  the  property  described  in  the  bill  a larger  amount 
of  loan  than  the  value  of  the  property  would  support,  negotiating 
in  the  name  of  Hawkins,  who  w^as  insolvent,  and  intending  to  alxin- 
don  the  projK-rty  to  the  lender.  It  tenders  a reconveyance,  and 
prays  that  the  contract  of  loan,  and  the  mortgage  to  secure  the 
siune,  and  the  acceptance  of  the  dee<l  fi*om  Hawkins  to  the  lands 
in  satisfaction  of  the  same,  may  be  rescind(*d,  vacated,  and  annulled, 
and  that  the  defendants,  and  particularly  Peter  A.  Buyek,  w^ho  is 
alone  solvent,  may  be  charg(*d  in  j)or80uam  with  the  amount  of  the 
loan  and  interest  thereon,  and  bo  required  to  pay  the  siime  to  orator, 
and  that  the  land  be  restored  to  the  defendants  (appellants)  upon  the 
discharge  of  orator's  debt  and  interest.  When  tlie  suit  reached  a 
hearing,  the  circuit  court  passed  a deciw  substaniially  granting  the 
complainant  all  the  relief  it  sought.  The  suit  is  here  on  appeal  from 
this  decree. 

The  appellants’  assignment  of  errors  embraces  IG  specifications,  the 
first  8 of  which  relate  to  the  rulings  of  the  circuit  court  on  the  intro 
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duction  of  testimony;  the  others,  to  the  different  features  of  the  de- 
cree in  favor  of  the  appellee.  The  view  that  we  take  of  the  case 
makes  it  unnecessary  to  notice  the  lii*st  8 of  these  sjK'ciflcations  of 
error,  and  authorizc*s  us  to  treat  the  reniainiiip  8 as  a general  assign- 
ment that  the  court  erred  in  sustaining  the  appellee’s  case.  We 
think  the  circuit  court  did  err  in  fKissiuj;  its  decree  in  favor  of  the 
complainant.  A most  careful  examination  of  all  the  proof  does 
not  discover  any  fact  that  existed  at  the  time,  and  prior  to  the  mak- 
ing of  this  loan,  that  was  not  then  known,  or  certainly  should  have 
been  known,  to  the  “corres|>ondent"  (if  that  word  is  preferred,  rather 
than  “agent”)  through  whom  the  appellee  negotiated  the  same.  It 
is  not  shown  that  the  history  of  the  title,  as  given  in  the  application 
for  the  loan  and  in  the  accompanying  abstract  of  title,  is  eiToneous 
in  any  jiarticular.  The  only  claim  that  the  proof  can  be  said  to 
make  that  any  misrepresentation  was  indulged  is  that  the  esti- 
mate of  value  put  upon  the  projiertv  by  the  applicant  for  the  loan 
was  grossly  excessive.  It  distinctly  ap]»ears  upon  the  face  of  the 
printed  form  which  the  brokers  and  the  correspondents  were  requiiHHi 
to  use  in  soliciting  or  receiving  applications  for  loans  that  the  com- 
I>any  did  not  rely  solely,  or  even  chietiy.  on  the  representations  made 
or  to  be  made  by  the  borrower.  On  that  application  was  a caution 
that  an  ovenaluation  would  cause  the  loan  to  be  refused  on  that 
ground.  It  is  clear  that  these  “wjrn^pondents”  (we  adhere  to  that 
word,  as  the  appellee  does  not  like  the  word  “agent”)  had  constantly 
associated  with  them  in  this  and  like  transactions  an  inspector  and 
appraiser,  a Mr.  llootlu*.  a man  of  experience  and  of  reputation, 
against  whom  no  charge  is  made,  w’ho  carefully  examined  this  prop- 
erty, and  made  report  of  his  estimate  of  its  value.  Along  with  him 
went  the  lawyer,  J.  H.  Judkins,  the  local  correspondent,  who  is  also 
a farmer,  and  acquainted  with  the  value  of  farm  property,  and  both 
these  chosen  men  thoroughly  inspected  the  premises  before  the  ap- 
plication for  the  loan  was  accepted  and  the  money  pa.ssed.  It  clear- 
ly apjiears  that  in  the  year  18‘)0,  the  year  just  preceding  the  ne- 
gotiation of  this  loan,  a full  cotton  crop  had  been  made  on  the  place. 
Cotton  then  bore  a good  price,  and  the  property  was  in  fine  condi- 
tion, In  1801  and  1892  that  section  of  the  country  suffered  from 
drouth,  and  the  cotton  crop  in  that  locality  failed  to  a large  ex- 
tent. An  unprecedented  fall  in  the  price  of  cotton,  and  other  causes, 
have  greatly  affectc*d  the  value  of  farm  property  in  (hat  as  well  as 
in  other  sections  of  the  country.  At  the  time  Hawkins  surrendered 
the  property  in  satisfaction  of  the  debt,  it  was  reasonably  worth, 
to  one  who  w'anted  such  projwrty,  the  amount  remaining  unpaid  on 
the  mortgage.  Hawkins  had  dealt  with  the  property,  and  with  the 
a]»pel lee’s  correspondents  Shattuck  & Hoffman,  in  a way  to  meet 
their  approval  and  commendation  of  his  frankness  and  fair  deal- 
ing. The  property  was  not  hid  away  in  a remote  corner  of  the  coun- 
try. but  was  within  three  or  four  miles  of  Montgomery,  the  capital 
of  the  state,  where  the  inspector,  Boothe,  lived,  and  only  a b‘W'  miles 
from  the  office  of  the  appellee’s  correspondent  J.  H.  Judkins.  There 
was  no  difficulty  in  the  appellee's  ascertaining  all  that  anybody  could 
know  as  to  the  value  of  the  property  at  the  time  it  accepted  the 
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same  in  satisfaction  of  tlie  debt.  At  that  very  time  the  appellee's 
man  Dr.  Bryan  took  charjje  of  the  property,  inspected  it  thoron^rhly, 
reported  on  its  condition  and  value  fully;  and  Shattuck  & Hoffman, 
under  date  of  January  J,  1SD4,  wrote  to  Bryan,  sayinj?:  “We  note 

what  you  write  about  the  place,  and  are  jjlad  to  hear  that  the  com- 
pany will  not  have  to  make  a loss  on  it.”  No  action  u|X)n  the  part 
of  either  of  the  appellants  at  the  time  of  these  transactions,  or  prior 
thereto,  pertinent  to  the  same,  which  was  not  fully  known  to  the 
appellee,  or  to  its  chosen  and  recognized  correspondents,  or  w’ould 
not  have  been  discovered  by  the  most  reasonable  inquiries,  has  been 
shown  by  the  proof  in  this  case.  The  appellee  received  the  title  and 
possession  of  the  proi»erty,  and  retained  it,  and  experimented  with 
it,  more  than  a year  before  the  bill  in  this  case  was  filed.  It  is  true 
that,  from  the  very  nature  of  the  ca.se,  charges  of  cmispiracy  and 
fraud  cannot  often  be  established  by  direct  proof;  but  it  is  equally 
true  that  such  charges  should  never  be  sustain(‘d  without,  at  least, 
proof  of  facts  and  circumstances  sufiicient  to  satisfy  the  common 
understanding  that  the  parties  charged  have  wronged  the  complain- 
ant. We  refrain  from  discussing  the  testimony  in  detail,  because 
it  so  abundantly  satisfies  us  that  it  does  not  sustain  the  appellee's 
suit  that  we  ]>refer  not  to  burden  our  opinion  with  a more  partic- 
ular discussion  of  it.  The  decree  of  the  circuit  court  is  revers<^,  and 
the  suit  is  remanded  to  that  court,  with  directions  to  set  the  decree 
aside,  and  pa.ss  a deci(‘<*  dismissing  complainant’s  bill  at  the  com- 
plainant’s cost,  the  ap[>ellants  to  recover  all  costs  of  this  court,  ex- 
cept the  cost  of  printing  the  transcript. 


(84  Fed.  .>35.) 

PL.ATT  V.  PIIIL.VDELrillA  & R.  R.  CO.  et  al. 
(Circuit  Court  of  Api)cals,  Third  Circuit.  January  7,  180S.) 


No.  24. 


1.  RAn,no.\D  Rkckiveus— Car  Rentals. 

Wlieii  a receiver  is  appointed  for  a railroad  company  holding;  rolling 
stock  under  a car-trust  lease,  wliereby  title  remains  In  the  U'ssor  until 
the  rental  has  paid  the  purchase  price,  the  lessor  is  entitled  to  reasonable 
compensation  for  the  use  of  such  rolling  sto<-k  by  the  receiver,  even  though 
the  cars  are  afterwards  returned  to  the  lessor. 

2.  Same— Adoption  ok  Cau-Trust  Leases. 

A railroad  receiver  doo.s  not  adopt  car-trust  leases  simply  liy  taking  pos- 
session of  the  cars,  and  using  them  temi>orarily.  He  is  entltb'd  to  a rea- 
sonal>le  time  to  ascertain  whether  it  will  be  profitable  or  desirable  to 
adopt  the  leases.  And  where  an  experimental  arrangement  is  made  un- 
der tlio  court’s  .sanction,  by  which  the  receiver  retains  the  cars,  and  pays 
the  rentals  during  several  niontlis  with  receiver’s  ccrtUicates,  this  does 
not  amount  to  an  adoption  of  tlie  lease,  In  the  absence  of  more  definite 
and  final  action. 

8.  Same. 

AVhere  a receiver  temporarily  using  <‘ars  held  by  the  company  under  a 
car-trust  lease,  with  tlie  sanction  of  the  conn,  turns  over  the  oiH*ratlon 
of  the  road  and  rolling  stock  to  anotlier  coiuimuy,  which  agrees  to  i«iy 
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“all  the  expenses  of  operation,”  the  latter  company  becomes  liable  to  the 
owner  of  such  cars  for  reasonable  compensation  for  their  use,  as  the 
a^ent  or  representative  of  tlie  receiver. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

This  was  an  appeal  by  the  Central  Car-Trust  Company  from  a de- 
crc*e  of  the  circuit  court  of  the  United  States  for  the  Eastern  district 
of  Pennsylvania,  entered  in  the  suit  of  Thomas  C.  Platt  against  the 
Philadelphia  & Reading  Railroad  Company  and  others. 

J.  S.  Clark,  for  appellant. 

Thomas  Hart,  Jr.,  for  appellee  Philadelphia  & R.  R.  Co. 

Before  ACHESON,  Circuit  Judge,  and  KIRKPATRICK  and 
BRADFORD,  District  Judges. 

ACHESON,  Circuit  Judge.  It  has  been  decided  that,  where  a 
railroad  company  holds  rolling  stock  under  a car-trust  lease,  title 
thereto  remaining  in  the  lessor  until  the  rental  has  paid  the  pur- 
chase price,  the  lessor  is  entitled  to  reasonable  compensation  as 
rental  for  the  use  of  su(;h  rolling  stock  by  the  receiver  of  the  rail- 
road company,  even  though  the  cars  are  afterwards  returned  to 
the  lessor.  Myer  v.  Car  Co.,  102  U.  S.  1;  Kneeland  v.  Trust  Co., 
136  U.  S.  89,  103,  10  Sup.  Ct.  950;  Thomas  v.  Car  Co.,  149  U.  S.  95, 
112,  13  Sup.  Ct.  824.  The  soundness  of  this  doctrine  as  a general 
principle  is  not  controverted  by  the  appellees,  nor  is  it  denied  by 
them  that,  if  the  appellant’s  case  is  within  the  rule,  remuneration 
on  the  basis  of  mileage  earnings,  as  here  claimed,  would  be  a fair 
compensation.  It  is,  however,  denied  that  the  above-stated  rule  is 
applicable  here.  The  appellees  earnestly  contend  that  the  receiver 
of  the  Pennsylvania,  Poughkeepsie  & Boston  Railroad  Company 
(Henry  H.  Kingston)  adoi>ted  the  car-trust  contracts  w'hich  sub- 
sisted between  that  company  and  the  Central  Car-Trust  Company, 
the  appellant,  and  that  the  receiver  thereby  assumed  the  payment 
of  the  future  accruing  installments  of  the  purchase  price  of  the 
cars.  It  is  not  alleged,  and  under  the  evidence  it  cannot  be  claimed, 
that  the  receiver  thus  adopted  these  contracts  by  any  express  un- 
dertaking. The  acts  of  the  receiver  and  the  orders  of  the  court 
W’hich  aj)pointed  him — the  circuit  court  of  the  United  States  for 
the  district  of  New  Jersey — are  relied  on  as  sliowing  such  accept- 
ance and  adoption  of  the  contracts. 

Certainly,  the  receiver  was  not  bound  to  adopt  these  car-trust  con- 
tracts; and  it  is  quite  clear  that  he  did  not  assume  the  liabiliti<‘s  of 
the  railroiid  company  thereunder  simply  by  taking  possession  of  the 
cars,  and  using  them  temporarily,  under  his  order  of  appointment.  Oil 
Co.  V.  Wilson,  142  U.  S.  313,  322,  12  Sup.  Ct.  235;  U.  S.  Trust  Co.  v. 
Wabash  W.  Ry.  Co.,  150  U.  S.  2S7,  299,  14  Sup.  Ct.  8G.  The  receiver 
undoubtedly  was  entitled  to  a reasonable  time  to  ascertain  whether  or 
not  it  would  be  profitable  or  desirable  for  him  to  assume  the  obligations 
of  these  contracts,  and  to  elect  whether  he  would  adopt  them,  or 
reject  them,  and  return  the  cars  to  the  trust  company.  Id.  This 
record  discloses  that  the  receiver  himself  never  undertook  to  exer- 
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cise  in  this  matter  any  rijjht  of  election  he  may  have  had.  He  acted 
altogether  under  orders  of  the  court.  He  was  appointed  on  Febru- 
ary 17,  1891,  and  four  days  thereafter,  on  February  21st,  he  pre- 
sented to  the  court  a petition  setting  forth  the  facts  with  res]»ect  to 
these  car-trust  contracts,  and  in  the  succeeding  month  of  March 
he  tiled  two  other  petitions  relating  to  the  same  general  subject- 
matter.  On  April  7,  1891,  the  court,  under  the  prayers  of  these 
• petitions,  or  some  of  them,  made  an  order  authorizing  the  receiver 
to  issue  receiver’s  certiftcates  to  meet  the  car- trust  lease  warrant 
or  rental  note  which  fell  due  March  1,  1891,  and  the  lease  warrants 
or  rental  notes  which  should  fall  due  each  month  thereafter  up  to 
and  including  November  1,  1891.  In  fulfillment  of  this  ordi*r.  the 
receiver  and  the  Central  Car-Trust  Company,  on  April  15,  1891,  en- 
tered into  a written  contract,  wiierehv  it  was  agreed  that  the  re- 
ceiver would  pay,  and  the  Car-Trust  Company  would  accept  as 
cash,  receiver’s  certificates  in  payment  of  the  lease  warrants  or 
rental  notes  from  March  1 to  November  1,  1891,  inclusive;  and  this 
arrangement  was  carried  out.  In  one  of  his  said  j)etitions  tin* 
receiver  represented  to  the  court  that  he  believed  that  after  No- 
vember 1,  1891,  the  net  revenue  in  his  hands  would  be  sufficient 
to  meet  the  subsequently  maturing  installments  of  the  purchase 
price  of  the  cars.  Evidently,  in  tliis  belief  and  expectation,  the 
order  of  court  for  the  issue  of  these  receiver’s  certificates  was 
made,  and  the  contract  of  April  15th  was  entered  into..  The  ar- 
rangement between  the  receiver  and  the  Car-Trust  Company  which 
the  court  sanctioned  was  temjiorary  and  experimental.  Under  all 
the  circumstances,  then,  we  cannot  regard  these  acts  of  the  receiver 
and  the  orders  of  the  court  as  an  absolute  adoption  of  the  car- 
trust  contracts.  The  order  of  court  of  April  7 and  the  contract 
of  April  15,  1891,  merely  carried  forward  the  car-trust  contracts 
to  Nov(*mber  1,  1891.  After  that  date  the  receiver’s  relation  to 
these  contracts  w’as  the  same  as  when  he  was  appointed.  Now% 
the  expectation  that  the  net  revenues  of  the  railroad  after  Novem- 
ber 1,  1891,  W'ould  pay  the  after-accruing  installments  of  the  pur- 
chase price  of  the  cars  wdiolly  failed  of  realization.  Instead  of  a 
net  surplus,  there  was  a deficit,  and  on  December  28,  1891,  the  re- 
ceiver presented  to  the  court  a petition  for  authority  to  issue  certifi- 
cates to  cover  five  additional  monthly  installments  of  car  rental. 
The  court  held  this  application  under  advisement,  but  it  was  never 
granted. 

In  this  state  of  affairs,  the  receiver  of  the  Pennsylvania,  Pough- 
keepsie & Boston  Railroad  Company  and  the  Philadelphia  & Read- 
V ing  Railroad  Company,  under  the  sanction  and  order  of  the  court, 
enten*d  into  the  agreement  of  April  28,  1892.  By  the  terms  of  that 
agreement  the  Philadelphia  & Reading  Railroad  Company  becanae 
the  “agent  and  representative’’  of  Siiid  receiver  to  conduct  “the  op- 
eration of  the  line  of  railroad  of  the  Pennsylvania.  Poughkeepsie 
& Boston  Railroad  Company  and  its  accessories  and  the  traffic 
thereon,”  and  the  Philadelphia  & Reading  Railroad  Company  as- 
sumed and  agreed  to  pay  “all  the  expenses  of  the  said  operations’* 
after  May  1,  1892,  “taking  therefor  the  entire  receipts  and  revenues 
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to  be  derived  from  the  said  operations  and  traflfic.”  The  rolling 
stock  held  by  the  receiver  (Kingston)  under  the  car-trust  contracts 
passed  with  the  rennsylvania,  Poughkeepsie  & Boston  Railroad 
into  the  possession  of  the  Philadelphia  & Reading  Railroad  ('oin* 
pany  on  May  1,  1892,  and  was  retained  and  used  by  that  company 
at  first,  and  then  by  its  receivers,  until  August  81,  1898,  when  by 
its  election  and  notice  the  agreement  of  April  28,  1892,  was  ter- 
minated. The  master  has  found  that  the  Philadelphia  & Reading 
Railroad  Company  took  possession  “of  said  equipment,  and  oper- 
ated the  same,  with  knowledge  of  the  interest  of  the  Central  Car- 
Trust  Company  therein.”  It  further  appears  that  from  May  1 to 
December  81,  iS92,  the  Philadelphia  & Reading  Railroad  Company 
paid  monthly  to  the  receiver  of  the  Pennsylvania,  Poughkeepsie  & 
Boston  Railroad  Company  mileage  earnings  made  by  this  rolling 
stock  upon  the  railroad  of  the  latter  company,  and  the  said  receiver 
paid  the  same  over  to  the  Central  Car-Trust  Companv.  The  claim 
in  dispute  is  for  compensation  on  the  basis  of  mileage  earnings  for 
the  use  of  these  cars  by  the  Philadel]diia  & Reading  Railroad  Com- 
pany and  its  receivers  from  January  1 to  August  81,  1898.  The 
capable  master  disallowed  this  claim,  not  without  hesitation.  His 
conclusion  is  thus  stated  in  his  report; 

“Though  with  some  doubt,  arising  from  the  failure  of  the  parties  to  spe- 
cifically express  their  intention  as  to  any  liability  of  the  Philadelphia  & 
Reading  Railroad  Company  for  any  compensation  for  the  use  of  this  equip- 
ment upon  the  Pennsylvania.  Poughkeepsie  & Boston  Railroad.  I do  not 
think  that  the  Philadelphia  & Reading  Railroad  ('oinpany,  or  its  receivers, 
are  liable  for  such  compensation  to  Mr.  Kingston,  receiver,  or  to  the  Central 
Car-Trust  Company,” 

We  are  unable  to  concur  in  this  view.  The  Philadelphia  & Read- 
ing Railroad  Company  took  possession  of  this  rolling  stock  know- 
ing of  the  appellant’s  int(*rest  therein.  It  is  not  to  be  doubted 
that  the  company  acted  with  the  fullest  knowledge  of  the  facts. 
At  any  rate,  inquiry  was  its  plain  duty.  Now,  certain  it  is  that, 
as  against  the  appellant,  the  comp«any  took  no  greater  rights  in 
this  leased  rolling  stock  than  those  of  Mr.  Kingston,  the  receiver. 
As  the  receiver  could  not  use  these  cars  without  making  reason- 
able compensation  to  the  owner,  neither  could  his  representative, 
the  Philadelphia  & Reading  Railroad  Company.  Then  the  latter 
company  stipulated  to  pay  all  “the  expenses  of  the  said  operations.” 
We  agree  with  the  master  that  the  term  “operating  expenses”  does 
not  embrace  the  “lease  warrants,” — the  unpaid  installments  of  the 
purchase  price  of  the  cars.  But  we  think  it  clear  that  the  stipula- 
tion does  cover  the  reasonable  compensation  to  which  the  owner 
of  these  cars  was  entitled  for  the  use  of  them,  whether  such  use 
was  by  the  receiver  himself  or  by  his  agent  and  representative. 
This  expenditure  was  part  of  the  operating  expenses.  Under  the 
circumstances  it  must  have  been  within  the  contemplation  of  both 
the  parties  to  the  agreement  of  April  28,- 1892,  that  the  Philadel- 
phia & Reading  Railroad  Company  should  pay  the  compensation 
for  the  use  by  it  of  this  rolling  stock,  for  Mr.  Kingston,  the  re- 
ceiver, turned  over  the  whole  railroad  property  he  held  under  his 
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roceivership  to  that  company,  and  that  company  was  to  receive  the 
entire  revenue.  Finally,  if  there  could  be  any  doubt  upon  the 
face  of  the  aj^reement  as  to  the  liability  of  the  Philadelphia  & 
Reading  Railroad  Company,  that  doubt  was  resolved  against  the 
company  by  what  the  parties  did  under  the  aarefmient  from  month 
to  month  from  May  1 to  December  21,  1892.  Their  long  course 
of  dealing  with  respect  to  mileage  earnings  detinitely  fixed  the 
meaning  of  the  agreement  in  accordance  with  the  appellant’s  con- 
tention. 

We  have  not  at  all  overlooked  the  allegation  now  made  of  a 
mistake  of  fact  running  through  all  the  monthly  settlements.  In 
exjdaining  the  supposed  error,  the  comptroller  of  the  Philadelobia 
& Reading  Railroad  Company  in  his  testimony  states  that  “it  is 
very  unusual  for  any  road  to  report  mileage  of  its  own  cars  on  its 
own  road,  and,  they  being  Pennsylvania,  Poughkeepsie  & Boston 
cars,  it  did  not  occur  to  me  that  the  clerk,  in  making  up  the  mile- 
age account,  included  the  movements  of  those  cars  on  their  own 
road.”  Those  cars,  however,  did  not  belong  to  the  Pennsylvania, 
Poughkeepsie  & Boston  Railroad  Coini)any,  as  the  comptroller  h«?re 
erroneously  assumes,  but  they  were  the  cars  of  the  Central  Car- 
.Trust  Company,  and  that  comi)any,  as  we  have  .seen,  is  entitled  to 
reasonable  compensation  for  their  use,  whether  such  use  w^as  by 
the  receiver  or  by  his  representative.  The?  allegation  of  mistake 
in  the  monthly  settlements  rests  upon  a misapprehension  as  to 
the  rights  of  the  parties.  The  decree  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  that  court,  with  direction  to  enter 
a decree  in  favor  of  the  Central  Car-Ti  ust  Conijiany. 


(84  Fed.  544.) 


FOX  SOLID  PRESSED  STEEL  CO.  v.  SCHOEX  MFO.  CO.  et  nl. 


(Circuit  Court  of  Appe.als,  Third  Circuit.  Januaiy  24,  ISUS.) 

No.  31. 

Ikteiu’kktatcox  op  CoiNtr.\cts— Manufactche  of  Car  Tuccks. 

Coiiiplaiuants  and  defendant.s  wore  making;  center  plates  for  car  trucks 
undtr  rival  patents,  and  couiplaIn.ims,  iK'sides,  were  making  a tnick  frame 
known  as  tlie  pressed  metal  frame.  They  ntade  a contract  with  the  pur- 
pose, as  expressed  in  its  preamble,  of  adjusting  their  differenc^es  relating 
to  pressed  metal  centers  for  truck  frames.  The  contract,  however,  con- 
tained the  clause  forbidding  defendants  to  make  truck  frames,  “or  any 
part  of  such  frames,  when  made  of  pressed  metal.”  At  the  time  of  the 
contract,  defendants,  with  complainant's  knowledge,  were  making  presse«I 
metal  parts  of  diamond  truck  frames,  and  continued  to  do  so  for  several 
years  without  objection.  UrUl,  that  this  clause,  eoustnied  in  tlie  light  of 
the  circumstances,  merely  prohibited  defendants  from  making  the  pressed 
metal  truck  frames  or  parts  thereof  which  complainants  were  putting  on 
the  market,  and  did  not  prevent  them  from  making  pressed  metal  pans  of 
other  kinds  of  truck  frames.  77  Fed.  21t,  afiirined. 

Appeal  from  the  Cireuit  Court  of  the  Uuited  States  for  the  West- 
ern Di.strict  of  Penn.sylvauia. 


\ 
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This  was  a suit  in  equity  by  the  Fox  Solid  Pressed  Steel  Company 
against  the  Schoen  ilanufacturing  Company  and  others  to  restrain 
them  from  violating  a contract.  The  circuit  court  dismissed  the 
bill,  with  costs  (77  Fed.  29),  and  the  complainants  have  appealed. 

Edwin  H.  Brown,  for  appellants. 

John  G.  Johnson  and  Strawbridge  & Taylor,  for  appellees. 

Before  DALLAS,  Circuit  Judge,  and  BUTLER  and  KIRKPATRICK, 
District  Judges. 

KIRKPATRICK,  District  Judge.  The  appellants  (complainants 
below)  filed  their  bill  in  the  circuit  court  for  the  Western  district  of 
Pennsylvania,  to  restrain  the  res]K)mlents  from  manufacturing  truck 
frames  for  moving  vehicles,  or  parts  of  truck  frames,  when  made  of 
pressed  metal,  in  violation  of  an  agreement  between  the  parties. 
The  clause  of  the  contract  npon  which  the  complainants  rely  is  in 
these  words,  viz. : 

“It  is  further  npreed  that  the  parlies  of  this  second  part  will  not  enpaffe  dur- 
ing the  life  of  the  agreement  in  the  manufaeliire  of  truck  frames  for  moving 
vehicles,  or  any  part  of  such  frames,  when  made  of  pressed  metal." 

The  complainants^  contention  is  that,  by  this  clause  of  the  agree- 
ment, the  defendants  were  prohibited  from  manufacturing  parts  of 
truck  frames  when  such  parts  were  made  of  pressed  metal.  The 
specific  offense  complained  of  is  that  the  defendants  have  manufac- 
tured ])i*essed  metal  truck  bolsters  to  be  used  as  a part  of  the  ordi- 
nary diamond  truck.  The  defendants,  by  their  answw,  admit  that 
they  have  placed  on  the  market  pressed  metal  steel  bolsters  to  be 
used  in  connection  with  Diamond  truck  frames,  but  insist  that  they 
are  not  jirohibited  from  so  doing  by  the  terms  of  the  agreement, 
W'hich,  properly  construed,  ap])lies  only  to  the  parts  of  truck  fnimes 
which  were  composed  of  pressed  metal.  It  will  be  perceived  tlmt 
the  clause  of  the  contract  in  question,  standing  alone,  is  susceptible 
of  either  construction  which  has  been  put  U]>on  it  by  the  parties.  In 
order  that  it  may  be  properly  interpreted,  it  will  be  necessary  to  ex- 
amine the  entire  instrument,  consider  its  subject-matter,  the  motives 
that  led  to  it,  the  circumstanci  s surrounding  its  execution,  and  the 
object  intended  to  be  effected.  Davis  v.  Barney,  2 Gill  & J.  .382. 

It  appears  from  the  record  that  both  the  complainants  and  defend- 
ants, prior  to  and  at  the  time  of  the  execution  of  Ihe  agreement,  were 
the  owners  of  certain  parents  relating  to  the  manufacture  of  center 
plates  for  car  trucks,  concerning  the  validity  of  which  suits  were 
pending  between  th(*m.  The  complainants  were  also  engagetl  in 
the  manufacture  of  pressed  metal  truck  frani(‘S,  witli  which  business 
the  defen<lants  in  no  way  interfered.  A large  j»art  of  defendants’ 
busiiK'ss,  outside  of  making  center  plates* for  all  kinds  of  car  trucks, 
was  the  manufactm*e  of  pressed  metal  parts  of  truck  frames  which 
were  known  as  “Diamond  truck  frames,'*  and  which  were  constructed 
partly  of  w'ood  and  partly  of  iron  or  stei*!.  The  only  busiue.ss  for 
which  the  parties  competcKl  w'as  that  of  furnishing  metal  center 
plates,  w’hicli  were  usi^l  in  common  by  both  styles  of  truck  frames, 
as  well  as  those  siiecially  manufactured  by  the  complainants,  and 
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known  as  “pi*essed  metal  truck  frames,*’  as  tlmse  in  more  general  use, 
and  known  as  ‘‘Diamond  truck  frames."  nie  object  of  the  agive- 
ment,  as  set  out  in  its  preamble,  was  to  adjust  the  differences  l>e- 
tween  the  parties  so  far  as  they  related  to  pressed  metal  centers  for 
truck  frames.  Except  in  the  clause  in  coiitrovei*sy,  no  other  sub- 
ject is  mentioned  in  the  agretanent.  It  seems  to  have  been  injected 
as  an  afterthought,  to  accomjdisli  some  object  outside  of  the  sub- 
ject-mat t(a*  of  th(‘  agreeiinait.  Tliat  it  was  not  for  the  pur]x)se  of 
compfdling  the  defendants  to  aUindon  any  part  of  the  then  existing 
business  is  apparent  from  the  testimony.  It  is  the  evidence  on  the 
part  of  the  defendants,  and  not  denied  by  the  complainants,  that, 
at  the  time  the  contract  was  entered  into,  the  defendants  were,  with 
the  knowhalge  of  the  complainants,  manufacturing,  and  offering  to 
the  trade,  parts  of  Diamond  truck  frames  which  were  made  of 
pressed  metal,  and  that  they  continued  to  do  so  after  the  making  of 
this  agreement.  The  character  of  the  business  was  not  changed, 
and  no  objection  was  made  to  it  until  about  the  time  of  the  filing  of 
this  bill,  a period  of  over  three  years.  It  was  not  only  acquiesced 
in  by  the  complainants,  but  their  bill  avers  that  up  to  about  Feb- 
ruary 1,  1895,  the  defendants  had  complied  with  the  terms  of  the 
contract. 

Reading  the  controverted  clause  in  the  light  of  its  context,  with 
due  consideration  of  the  motives  leading  to  and  the  object  to  be  ac- 
complished by  the  agreement  (Chicago,  R.  I.  & P.  Ry.  Co.  v.  Denver 
& R.  G.  R.  Co.,  143  U.  S.  596,  12  Sup.  Ct.  479),  and  giving  to  it  that 
practical  construction  which  both  parties  have  put  upon  it  (District 
of  Columbia  v.  Gallaher.  124  U.  S.  505,  8 Sup.  Ct.  585),  we  cannot 
construe  it  as  prohibiting  the  defendants  from  manufacturing 
pressed  metal  parts  for  any  other  truck  frames  than  the  pressed 
metal  truck  frames  which  the  complainants  are  engaged  in  putting 
on  the  market.  Entertaining  this  view,  it  is  unnecessary  for  us  to 
determine  the  other  questions  presented  in  the  argument.  The  judg- 
ment of  the  circuit  court  will  be  affirmed. 


(84  Fed.  596.) 

ADAMS  V.  SOUTHERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.  January  3,  1808.) 

No.  572. 

1.  Railroads — Injury  to  Persons  on  Track— Trespassers. 

declaration,  lu  nu  ac'tion  to  recover  for  tlie  death  of  children  killed  on 
defendant’s  railroad  track  by  one  of  Its  cars,  which  alleges  a custom  by 
the  public  for  10  years  to  use  the  track  at  the  place  where  the  injury 
occurred  as  a footway,  as  \vas  being  done  by  the  children,  and  that  such 
custom  was  known  to,  and  acquiesced  in  by,  the  officers  of  the  defendant 
company,  is  sufficient  to  require  the  question  as  to  whether  the  children 
were  trespassers  to  be  tried  and  determined  as  one  of  fact 

2.  Same— Neolioence— Proximate  Cause. 

Where  a car  escapes  from  control  through  the  negligence  of  the  servants 
of  a railroad  company,  and,  after  running  three-fourths  of  a mile,  injures 
persons  on  the  track,  the  company  Is  not  relieved  from  liability  on  the 
ground  that  the  negligence  was  not  the  proximate  cause  of  the  injury. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

Action  by  Mahulda  C.  Adams  against  the  Southern  Railway  Com- 
pany. A demurrer  to  the  declaration  was  sustained,  and  plaintiff 
brings  error. 

J.  T.  Pendleton,  for  plaintiff  in  error. 

K.  S.  Dorsey  and  Sanders  McDaniel,  for  defendant  in  error. 

Before  PARDEP]  and  Mc(-OKMICK,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

McCXIRMICK,  Circuit  Judge.  The  original  declaration  and  its 
amendments  show:  That  the  plaintiff  was  the  mother  of  two  chil- 

dren,— one  a son  aged  11  vears,  and  the  other  a daughter  aged  7 
years.  They  resided  on  Mangum  street,  in  the  city  of  Atlanta,  where 
the  plaintiff  kept  a boarding  house,  and  was  assisted  by  these  chil- 
dren. The  children  were  attending  school  on  Marietta  street,  in  the 
city  of  Atlanta.  About  noon  on  September  12,  1895,  they  were 
passing  from  the  school  to  their  home  over  and  along  a floored  trestle 
of  the  defendant  railroad  company  over  Rhodes  street,  in  the  city  of 
Atlanta;  and  w'hile  so  passing  over  said  trestle  an  oil-tank  car  in 
possession  of,  and  being  operated  by,  the  defendant,  ran  over  these 
children,  and  inflicted  such  personal  injuries  as  caustni  the  immediate 
death  of  the  boy,  and  the  death  of  the  girl  within  a few  hours.  The 
floored  trestle  or  bridge  over  Rhodes  street  is  30  feet  wide,  and  is 
closely  covered  with  heavy,  two-inch  plank,  securely  nailed,  making 
a flne,  level  walkway.  That  the  tracks  of  the  railroad  at  the  bridge, 
and  for  some  distance  from  each  end  of  same,  run  parallel  with,  and 
adjacent  to,  Elliott  street.  That,  before  the  railroad  was  built.  Me- 
chanic street  entered  into  Elliott  street  near  one  end  of  said  trestle, 
but  was  cut  off  by  the  railroad  embankment,  and  now  stops  at  the 
railroad;  and  on  the  south  side  of  the  railroad,  next  to  Elliott  street, 
there  is  a deep  descent  into  Elliott  street,  50  feet  down  this  embank- 
ment, down  which  people  never  go,  but  turn  up  said  railroad,  across 
the  floored  trestle  or  bridge,  and  go  into  Elliott  street  beyond  the 
bridge,  where  the  railroad  and  the  street  are  on  a grade.  That,  at 
150  feet  from  each  end  of  the  bridge,  Elliott  street  is  on  a grade  with 
the  railroad,  but  immedicately  at  the  bridge  it  is  00  feet  below  the 
grade  of  the  railroad;  and  Mechanic  stretd,  coming  right  up  to  the 
railroad  at  the  commencement  of  the  trestle,  was  stopped  there  by 
the  railroad  and  trt‘stle.  and  the  only  connection  between  that  street 
and  West  Hunter  stn‘et,  at  the  other  end  of  said  trestle,  along  which 
two  streets  (Mechanic  and  West  Hunter)  the  children  were  going 
home,  was  over  the  trestle.  That  men,  women,  and  children  had  for 
10  years  prior  to  that  time  (September  12.  1895),  in  great  numbers, 
passed  over  that  trestle  daily,  and  that  they  were  so  passing  over  the 
same  was  known  to  the  officers  of  the  railroad  company,  and  to  the 
servants  of  the  railroad  company  then  managing  and  controlling  said 
oil-tank  car.  That  there  is  an  ordinance  of  the  city  of  Atlanta  pro- 
hibiting any  railroad  company  from  running  any  car  within  the  cor- 
porate limits  of  the  city  at  a greater  speed  than  6 miles  an  hour. 
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That  the  trestle  is  within  the  corporate  limits  of  the  city  of  Atlanta, 
and  that  the  car  in  question  was  permitted  to  run  at  the  rate  of  20 
miles  an  hour.  That  the  car  had  been  left  standing?  on  the  track  of 
the  railroad  company,  in  its  yards,  near  the  junction  of  its  track 
with  Fair  street,  in  said  city,  at  a point  three-fourths  of  a mile  dis- 
tant from  said  trestle,  from  which  point  the  track  is  on  a down  grade 
to,  and  far  beyond,  the  trestle;  so  that  a car  starting  at  Fair  street 
will  run,  of  its  own  motion,  for  several  miles,  and  gradually  increase 
its  speed.  That  cars  had  frequently  got  loose  in  said  yard,  and 
rolled  8 or  10  miles  on  said  grade,  and  defendant’s  superintendent 
had  issued  an  order  (known  as  “Bulletin  Order”)  that  no  conductor 
or  crew  should  switch  or  move  any  car  with  brakes  so  defective  that 
they  could  not  be  used,  which  said  order  was  posted  on  the  bulletin 
board  at  the  office  of  the  train  dispatcher  in  the  yard  of  defendant 
company,  in  the  southern  part  of  the  city  of  Atlanta,  and  had  been 
so  postc'd  for  more  than  20  days  before  these  children  were  killed, 
and  was  in  force  at  the  time,  and  was  only  taken  down  about  3 hours 
after  the  killing.  That  the  oil-tank  car  in  question  was,  on  the  day 
b€*fore  the  children  w’ere  killed,  marked  by  the  car  inspector:  “Bj  O. 
Hold.  Brake,” — which  was  known  by  the  conductor  and  the  crew 
to  mean  that  the  car  w as  in  bad  order,  and  w’as  held  for  work  on  the 
brakes.  That  the  condition  of  the  car  was  knowm  to  the  conductor 
and  the  crew  handling  the  same,  or  could  have  been  known  in  the 
exercise  of  reasonable  care  in  inspecting  the  same.  That  the  crew’ 
was  switching  the  car  for  the  purpose  of  moving  it,  and  struck  it  w ith 
other  cars,  which  caused  it  to  roll,  because  there  were  no  brakes  on 
it.  That  in  order  to  get  the  engine  on  the  side  track,  to  get  some 
cars  thereon,  the  crew  “kicked”  two  cars  that  were  attached  to  the 
engine,  which  struck  said  oil-tank  car,  and  started  it  rolling.  That 
the  eyebolt  of  the  brake  chain  that  fastened  the  chain  through  and 
to  the  brake  rod  was  broken,  so  that  the  brake  chain  was  not  fastened 
to  the  brake  rod,  and  made  the  brake  w holly  useless,  so  that  the  serv- 
ant of  defendant  company,  wiio  got  upon  said  car  when  it  was  mov- 
ing very  slowly,  could  not  put  on  the  brakes  and  stop  said  car. 
The  pleadings  are  somewhat  involved,  but  substantially  embrace  the 
averments  as  above  summarized,  together  with  proper  av<*rments  as 
to  damage,  and  other  matters  not  contested.  The  defendant  demur- 
red to  plaintilT's  d<‘claration,  that  it  showed  no  cause  of  action,  and 
moved  its  dismissal,  on  the  hearing  of  which  demurrer  to  the  original 
declaration  and  the  amendments  filed,  the  circuit  court  sustained  the 
same,  and  ordered  that  the  cause  he  dismissed  at  plaintiff’s  cost; 
to  review  and  reverse  w’hich  action  this  writ  of  error  is  sued  out. 

The  demurrer  being  general,  and  the  judgment  thereon  general, 
the  single  error  is  assigne<l  that  the  court  erred  in  its  judgment. 
Th(*re  is  nothing  in  the  record  to  indicate  on  w’hat  particular  ground 
or  grounds  the  circuit  court  sustained  the  general  demurrer.  AYe 
gather  from  the  briefs  of  counsel  that  the  defendant  railroad  com- 
pany contended  in  the  circuit  court,  as  it  does  in  this  court,  that  the 
children  were  trespassers  upon  the  track  of  the  defendant  company’s 
road,  and  that  it  owed  no  duty  to  them;  and  contended  further  that 
the  action  of  defendant’s  servants  in  connection  with  the  oil-tank  car. 
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at  a distance  of  tlipee  fourths  of  a mile  from  the  place  of  the  injury, 
could  not  be  relied  on  as  ncj^lij^euce  of  the  defendant,  because  too 
remote  in  time  and  place;  and  that,  if  both  of  these  j)ositious  are  held  ‘ 
to  be  unsound,  the  de<;laration,  on  its  face,  shows  such  contributory 
neglif^ence  on  the  part  of  the  children  as  would  prevent  recovery  in 
this  case.  Against  which  contentions  the  plaintiff  urges  that  the 
facts  averred  in  the  declaration  show  that  the  children  injured  were 
not  trespassers  upon  the  track  at  the  time  of  receiving  the  injury, 
that  the  defendant  and  its  servants  were  not  authorized  to  assume 
that  the  track  would  be  clear  on  the  trestle  or  bridge  in  question, 
that  the  injury  was  the  direct  result  of  the  negligence  of  the  crew  in 
handling  the  defective  car,  and  that  no  act  of  the  children  tended  to 
constitute  contributory  negligence  on  their  part. 

The  question  as  to  whether  persons  are  or  are  not  trespassers  upon 
the  track  of  a railroad  company  is  generally  one  of  fact,  or  of  mixed 
law  and  fact.  The  evidence  may  be  so  undisputed  and  so  clear 
in  some  cases  as  to  authorize  the  court  to  declare  that  the  parties  are 
or  are  not  trespassers,  but  such  cases  are  now  rare.  In  the  begin- 
ning and  early  history  of  railroad  operations,  the  number  of  such 
roads,  and  the  number  of  their  tracks  and  of  the  trains  nin  thereon, 
were  so  limited,  and  all  of  the  features  so  novel,  that  their  actual 
I>resence  at  any  point  was  a signal  that  arrested  attention,  and  gave 
warning  for  the  ex(*rcise  of  care  by  all  who  wished  to  pass  across 
or  along  their  tracks.  The  tracks  and  trains  were  run  only  where 
the  pre-existing  community  felt  the  need  for  them,  and  gladly  gave 
the  companies  the  paramount  right  of  way  at  public  and  licensed 
crossings,  and  exclusive  right  of  way  at  all  other  f)oints.  The  num- 
ber of  ninning  trains  was  small,  and  the  rate  of  speed  moderate; 
and  it  was  not  then  necessary,  or  deemed  prudent,  to  run  the  roads 
into,  and  through  the  business  centers  of,  such  towns  as  Atlanta. 
Within  comparatively  a few  years  through  passenger  trains  of  Pull- 
man sleexiers  from  our  national  capital  to  our  commercial  cajutal 
were  drawn  through  Baltimore  by  teams  of  horses.  Now.  the  rail- 
road companies,  by  contract,  or  by  the  exercise  of  the  delegated 
pow'er  of  eminent  domain,  push  and  concentrate  their  roads,  and  mul- 
tiply their  tracks,  into  the  hearts  of  most  of  the  capital  towns  of  the 
country.  When  the  question  as  to  who  were  trespassers  on  railroad 
tracks,  and  what  duty,  if  any,  the  companies  owed  to  such  persons, 
first  demanded  judicial  decision,  analogies  were  sought  in  reported 
cas«‘s  arising  out  of  other  operations,  and  out  of  injuries  received  by 
strangers  on  the  private  premises  of  others.  Gnided  by  the  analo- 
gies of  such  cases,  which  then  appeared  to  be  close  and  instructive, 
and  which  were  more  helpful  then  than  now,  it  appears  to  have  been 
held  that  all  were  trespassers  on  a railroad  track  who  could  not  claim 
the  right  under  some  public  regulation,  sonu*  contract  of  the  parties, 
the  invitation  of  the  corporation,  or  such  notorious  use  continin*d  for 
such  time  as  would  give  a right  by  the  longest  period  of  prescrip- 
tion for  acquiring  an  interest  in  land,  and  that  the  corporation  owed 
no  duty  to  those  who  were  trespassers.  It  soon  became  manifest 
that  this  doctrine  was  too  harsh  to  apply  to  the  opi^ration  of  such 
agencies  as  are  in  use  upon  railroads,  and  that  those  agencies,  and 
28  C.C.A.-32 
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the  modt‘8  of  their  use,  are  of  such  a nature  as  impose  upon  persons  or 
parties  usinj^  them  a hijj;li  dejiiee  of  care,  not  only  for  tin*  pei-sonal 
safety  of  piisseiif^ers  and  eini»l(»y«'s,  hut  of  the  j^eneral  public.  And 
a more  humane  rule  was  declared,  that  where  the  servants  of  the 
corporation  in  charjxe  of  the  operation  of  trains  have  knowledge  of 
the  exposed  condition  of  the  parly  injured,  or  the  circumstances  are 
such  that  a reasonably  prudent  nmn  in  the  position  of  those  servants 
would  take  knowledge  of  it,  the  corporation  cannot  claim  exemption 
from  liability  for  the  injury  iuHicted  through  negligence  of  its  serv- 
ants under  such  circumstances.  And,  further,  in  the  matter  of  jias.s- 
ing  across  a railroad,  or  along  its  track,  at  points  where  no  public 
crossing  had  been  e.stablished  by  law  or  contracted  for  by  the  par- 
ties, and  wdiere  no  express  invitation  had  b(*en  extended  to  the  public 
or  to  individuals  for  such  use,  that  the  notorious,  frequent,  and  con- 
tinued use  thereof  for  such  purpose  by  individuals  or  the  general  pub- 
lic, known  to  the  officers  and  servants  of  the  company,  and  acqui- 
esced in  by  them  without  obj«‘ctiou,  would  imply  such  a license  as 
would  relieve  parties  so  using  it  from  the  charge  of  being  trespassers, 
and  would  charge  the  corporation  with  the  duty  of  expecting  such 
persons  to  be  on  its  track,  and  to  use  reasonable  (*are  to  avoid  in- 
flicting an  injuiw  on  them.  Some  unguarded  expressions  occur  in  a 
number  of  the  more  recently  reported  decisions,  and  a few  cases 
in  the  courts  of  some  of  the  states  appear  to  support  the  contention 
of  the  defendant  in  this  case,  and  to  sustain  the  action  of  the  circuit 
court  in  its  ruling  on  the  demurrer.  Most  of  the  cases  which  we 
have  examined  differed  from  this  case,  in  that  the  whole  case  was 
before  the  appellate  court,  and  the  questions  considered  arose  on 
the  consideration  of  the  whole  proof  in  courts  sitting  as  courts  of 
appeal,  and  passing  upon  the  evidence,  or  upon  instructions  given 
or  refused,  on  states  of  fact  fully  shown  by  bills  of  exception.  We 
are  not  called  upon  to  say  that  the  facts  pleaded  with  reference  to 
the  use  of  the  covered  trestle  or  bridge  over  Rhodes  street  constituted 
an  implied  license  to  the  pul)lic  to  use  that  bridge;  nor  are  we  called 
upon  to  say  that  the  defendant,  in  the  matter  of  handling  the  oil- 
tank  car  as  charged  in  the  pleadings,  was  or  was  not  guilty  of  negli- 
gence; nor  dre  we  called  upon  to  say  that  the  children  w'ere  or  wert' 
not  guilty  of  contributoiy  negligence.  All  that  w^e  are  called  upon 
to  decide,  and  all  that  we  do  pass  on,  is  w hether  such  a case  is  made 
by  the  pleadings  of  the  plaintiff  as  required  the  defendant  to  answer, 
and  the  court  to  submit  issues  to  the  jury. 

What  we  have  already  said  clearly  indicates  that,  in  our  view,  the 
question  of  w’hether  the  use  of  the  trestle  had  been  such  as  to  consti- 
tute an  implied  license  to  the  public  to  pass  over  it,  and  relieve  the 
children  of  the  charge  of  being  trespassers,  should  have  been  submit- 
ted to  the  jury.  This  view\  we  think,  is  supported  by  the  great 
w'eight  of  recent  decisions.  The  cases  are  so  numerous  that  to  review 
them  would  be  tedious  and  unprofitable.  We  cite  only  a few,  which, 
with  those  to  which  they  refer,  sufficiently  show  the  present  state  of 
the  authorities:  liennett  v.  Hailroad  ('o.,  102  U.  8.  577 ; Fletcher  v. 

Railroad  Co.  (Nov.  1,  1S97;  not  yet  officially  reported)  18  Sup.  Ct. 
35;  Cahill  v.  Railway  Co.,  46  U.  8.  App.  85,  20  C.  C.  A.  184,  and 
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74  Fod.  285;  Folton  v.  Anlnev.  45  U.  S.  App.  278,  20  C.  C.  A.  450, 
ami  74  Fed.  550;  Kaihvay  Co.  v.  Watkins,  88  Tt*x.  20,  2!)  S.  W.  252; 
liaihvay  Co.  v.  Crosnoo,  72  Tex.  79,  10  S.  W.  342;  Kaihvay  Co.  v. 
Boozer,  70  Tex.  550,  8 8.  W.  119;  Railroad  Co.  v.  H(‘witt,  07  Tex. 
475,  5 8.  W.  705;  Roth  v.  Depot  Co.  (Wash.)  45  Pae.  till;  Barrv  v. 
Railroad  Co.,  92  N.  Y.  289;  Taylor  v.  Canal  Co.,  115  l»a.  St.  102, 
8 All.  45;  Clienery  v.  Railroad  Co.,  100  Mass.  211,  55  N.  K.  5.51. 

The  elementary  principle,  fundamental  in  all  civilized  life,  to  test 
that  dejtree  of  (‘ar<\  the  absence  of  the  rt*asonable  use  of  which  con- 
stitutes culpable  nej;li«:once,  is  that  a party  must  so  use  his  own,  and 
so  conduct  hiins(‘lf,  as  he  would  have  a ri«;ht  to  expect  that  another, 
honest,  reasonably  prudent,  and  humane,  would  do  under  similar 
circumstances.  Subject  to  certain  well-settled  limitations,  the  At 
adjustment  of  this  princij)le  to  the  inAnitely  varying  conditii)iis  of 
particular  cases  can  best  be  made  by  the  jury.  It  is  ch*ar  to  us 
that  if  the  defendant  was  nej'lijtent  in  the  handling  of  the  oil-tank  car 
in  question,  in  its  yards  at  the  junction  of  Fair  street,  by  which  the 
car  escaped  from  control,  and  rushed  down  the  track  at  a great 
speed,  and  across  the  bridge  on  which  the  children  were,  and  inllicted 
the  injury  of  which  they  died,  the  cause  was  direct  and  proximate, 
and  the  defendant  could  not  be  relieved  on  the  ground  that  the 
cause  was  remote,  and  the  effect  not  to  have  beim  expected.  There 
is  in  the  declaration  no  suggestion  of  any  act  upon  tin*  part  of  the 
children  that  would  constitute  negligence,  other  than  th<‘  mere  fact 
of  their  being  run  dowm  and  killed  by  a blind  car  coming  on  them 
from  the  rear  at  a fearfully  excessive  rate  of  speed,  wMlhout  any  sig- 
nal or  note  of  warning  other  than  the  noise  that  the  movement  of  a 
single  car  would  make,  which,  even  to  ears  of  adult  experience,  must 
have  been  inaudible  at  the  given  time  and  place.  As  already  sug- 
gested, the  test  to  be  applied  to  a given  state  of  facts,  either  by  court 
or  jury,  to  determine  whether  they  constitute  negligence,  is  our  com- 
mon knowledge  of  what  w’ould  be  the  conduct  of  a n*asonably  pru- 
dent person  of  like  age  and  experience  in  like  circumstanc(*s.  Tin* 
same  degree  of  care  is  not  (*xpected  of  children  of  the  ag<*  of  7 and  11 
years  that  could  reasonably  be  exacted  of  mature  persons,  having 
the  experience  which  comes  as  all  experience  does  with  maturing 
years.  This  circumstance  of  age,  however,  like  all  the  other  circum- 
stances of  the  situation,  is  an  element  of  ])roof  to  be  considered  by 
the  jury  in  Anding  the  presence  or  absence  of  contributory  negli- 
gence. We  conclude,  therefore,  that  the  circuit  court  erred  in  sus- 
taining the  general  demurrer  to  plaintiff’s  declaration,  for  which 
error  its  judgment  is  reversed,  and  the  cause  is  remanded  to  that 
court,  with  directions  to  overrule  the  demurrer  and  award  the  plain- 
tiff a venire.  Reversed  and  remanded. 
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(84  Fed.  (J38.) 

rXITED  STATES  v.  WARREN  CHEMICAL  & MANCFACTITRING  CO, 
(Circuit  Court  of  Appeals,  Sceoud  Circuit.  Jauuarj-  7,  18^8.) 

No.  50. 


1.  Customs  Duties-  Classification— Coal.  Tar  Products. 

In  p:irajfrai)h  443  of  the  act  of  1»>4,  the  words  “products  of  coal  tar”  are 
not  within  tlie  excepting  clause,  but  are  part  of  the  enumeration  of  articles 
entitled  to  frt*e  entiy. 


Same— Classification— Dead  Oil. 

“Dead  oil”  (also  called  “tar  oil.”  “creosote  oil.”  and  “coal  tar  creosote"), 
which  is  produced  from  coal  tar  by  distillation,  was  free,  under  p.ar.a- 
graph  443  of  the  act  of  1SD4,  as  a product  of  coal  tar.  not  a color  or  dye. 
and  not  otherwise  sp<*cially  provided  for,  and  was  not  dutiable,  imder  para- 
graph (50,  as  a “»llstilled  oil.” 


This  is  an  appeal  by  the  United  States  from  a decision  of  the 
circuit  court,  Southern  district  of  New  York,  reversing;  a decision 
of  the  board  of  fjeneral  appraisers,  which  affirmed  the  decision  of 
the  collector  of  customs  at  the  port  of  New’  York  in  respect  to  the 
classification  for  duties  of  certain  merchandise. 

Jas.  T.  Van  Rensselaer,  for  the  United  States. 

Albert  Comstock,  for  appellee. 

Before  WALLACE,  LACXJMBE,  and  SIUBMAN,  Circuit  Judges. 


LAOOMBE,  Circuit  Judge.  The  article  in  question  is  a product 
produced  from  coal  tar  by  a process  of  distillation,  is  kuowTi  gener- 
ally in  commerce  as  “dead  oil,”  and  is  sometimes  called  “tar  oil'* 
and  “creosote  oil”  and  “coal  tar  creosote.”  The  collector  classifi(*d 
the  importation  under  paragraph  60  of  the  tariff  act  of  1894,  which 
reads : 

“60.  IToducts  or  preparntions  known  as  alkalies,  alkaloids,  distilled  oils, 
essential  oll.s,  expre.ssed  oils,  rendered  oils,  and  all  combinations  of  the  fore- 
going, and  all  chemical  compounds  and  salts,  not  specially  provided  for  in  this 
act,  twenty-five  per  centum  ad  valorem.” 

The  importer  protested,  contending  that  the  importation  was 
entitled  to  free  entry  under  paragraph  44.‘1.  which  reads: 

“44.3.  Coal  tar,  crude,  and  all  preparations  except  me<licinal  coal  tar  prepa- 
rations and  products  of  coal  tar,  not  colors  or  dyes,  not  specially  provided  for 
in  this  act.” 

The  government  contends  that  “products  of  coal  tar”  are.  by 

the  phra.seology  of  this  paragraph,  excepted  from  its  operation.  We  do 

not  so  read  the  act.  On  the  coiitrarv,  free  entry  is  accorded  to  “coal 

• ^ 

tar,  crude”;  “all  coal  tar  preiiaratious,  except  medicinal  coal-tar 
jireparations*’;  and  “luoducts  of  coal  tar,  not  colors  or  dyes.”  There 
is  no  dispute,  on  the  testimony,  that  the  article  in  question  is  one  of 
the  five  products  of  distillation  of  coal  tar,  and,  unless  it  is  shown 
to  be  specifically  provided  for  elsewiiere,  is  entitled  to  frt*e  entry, 
under  paragraph  44H.  The  only  “special  provision”  relied  upon  by 
the  apiiellaut  is  paragrajih  60,  it  being  contended  that  the  article  is 
therein  referred  to  as  distilh^i  oil.  The  testimony,  however,  abun- 
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dantly  sustains  the  proposition  (which,  imlet'd,  was  conceded  on  the 
arf;iiin(‘nt)  that  this  "dead  oil*’  was  not  known,  coininercially,  as  a 
distilled  oil;  ahd  the  government  chemist  testified  that  in  the  termi- 
iiolop:y  of  his  profession,  and  according  to  his  understanding,  “dead 
oil’*  would  not  be  classed  as  a distilled  oil.  Since  it  is  neither  com- 
mercially nor  scientifically  known  as  a distilled  oil,  it  does  not  come 
within  the  enumeration  of  paragraph  GO.  In  view  of  tin*  testimony, 
it  will  not  be  necessary  to  discuss  the  other  questions  raised  on  the 
argument,  viz.:  Whether  the  words  “known  as”  should  not  be  con- 

strued as  meaning  “known  commercially  as’’;  and  whether  para- 
gra])h  44.‘1,  providing  for  all  “products  of  coal  tar,”  is  not  more  spe- 
cific than  is  paragraph  Gt),  providing  for  “products  or  preparations 
known  as  * * * distilled  oils.”  but  without  any  such  restric- 

tion as  to  use  as  was  found  in  the  paragraph  for  “acids.”  which  was 
dis<  ussed  by  this  court  in  Matheson  & <’o.  v.  V.  S..  IS  t\  C.  A.  143, 
71  Fed.  394.  The  decision  of  the  circuit  court  is  affirmed. 


(Si  Fed.  C43.) 

CLERK  ct  al.  v*  TANNAGE  PATENT  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.  January  18,  ISOS.) 

No.  25. 

1.  Patents— Pkocess  op  Tanning  Lkathek. 

The  Schultz  patents,  Nos.  291,784  and  291,785,  for  processes  of  tanning 
leather,  held  infringed  by  one  w’ho  used  substantially  the  baths  of  the  pat- 
ent. although,  prior  to  iiumersion  in  the  first  bath,  the  skins  were  "struck” 
in  alum  and  salt;  this  being  a mere  addition  to  the  process,  not  avoiding 
infringement. 

2.  Same— Licenses. 

The  owner  of  a patent  for  processes  does  not,  merely  by  publicly  offer- 
ing to  sell  licenses,  confer  upon  third  parties  the  right  to  make  reasoualile 
experimental  tests,  so  as  to  enable  him.  when  sued  for  lnfriug(‘iuent.  to 
escape  liability  on  the  ground  that  he  w’as  only  testing  its  desirability  or 
utility. 

Appeal  from  the  Circuit  Court  of  the  I’uited  States  for  the  District 
of  Delaware. 

This  w'as  a suit  in  equity  by  the  Tannage  Patent  Company  against 
William  B.  f’lerk  & Co.  for  alleged  infringement  of  certain  patents  for 
process(*s  of  tanning  hides.  The  circuit  court  granted  a preliminary 
injunction,  and  the  defendants  have  appealed  therefrom. 

Hector  T.  Fenton,  for  appellants. 

Charles  How’son,  for  api>elle<». 

Before  ACHESON,  Circuit  Judge,  and  BTTTLER  and  KIKKPAT- 
RK'K,  District  Judges. 

KIRKPATRICK,  District  Judge.  The  bill  in  this  cause  w'as  filed 
to  restrain  the  defendants  from  infringing  the  complainant’s  patented 
process  for  tanning  hides  and  skins,  as  spei  ified  in  letters  patent  Nos. 
291,784,  and  291,785.  After  a hearing  upon  bill  and  answer,  with 
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affidavits  annexed,  the  circuit  court  jijrauted  a preliminary  injunction. 
For  the  purposes  of  the  hearing  in  the  circuit  court,  the  validity  of  the 
complainant's  patents  was  not  denied,  nor  was  that  question  raist*d 
here.  The  issues  presented  by  the  assignment  of  errors  are  whether 
the  proofs  show  infringement,  and,  if  so,  whether  the  defendants  had 
a special  permission  from  the  complainant  to  make  reasonable  experi- 
mental or  trial  tests  of  the  patented  process.  It  appeara  from  the 
testimony  in  the  record  that  the  defendants  are  willing  infringers. 
From  Sej)tember,  1894,  to  May,  1895,  they  employed  one  Corrigan,  as 
tanner,  “be*cause,”  as  stated  by  William  B.  Clerk,  the  president  of 
the  defendant  corporation,  and  himself  a defendant  in  the  cause,  ‘‘he 
claimed  to  know  how  to  practice  the  complainant’s  patented  chrome- 
tanning  process”;  and,  after  Corrigan’s  discharge,  they  tried  it  them- 
selves. The  process  adopted  by  the  defendants  is  described  by  Mr. 
Clerk  as  follows: 

“We  ‘struck’  the  skins  first  in  alum  and  salt,  then  submitted  them  to  a bath 
of  bichromate  of  potash  and  acid,  and  then  submitted  the  skins  to  a water 
bath  containing  a solution  commonly  sold  In  the  market,  and  called  ‘McMane’s 
Solution.’  ’’ 

It  ajtpears  that  this  McMane’s  solution,  which  constituted  the  de- 
fendants’ second  bath,  is  one  evolving  sulphurous  acid,  and  therefore 
equivalent,  in  its  action  and  result  upon  the  skin,  to  the  particular  sec- 
ond bath  of  the  complainant’s  patent  No.  271,785,  while  the  “striking” 
of  tli(‘  skins  in  alum  and  salt  preparatory  to  their  submission  to  the 
first  bath  of  bichromate  of  potash  and  acid  is  a mere  addition  to  the 
first  step  of  the  complainant’s  process,  “The  defendant  does  not  use 
the  pi^ocess  any  the  less  because  he  uses  something  in  addition  to  the 
process.”  Lelance  & G.  Mfg.  Co.  v.  Habermann  Mfg.  Co.,  53  Fed.  380: 
Tilghman  v.  Proctor,  102  U.  S.  730. 

The  special  permission  to  the  defendants  to  make  reasonable  experi- 
mental or  trial  tests  of  the  patented  process  is  based  upon  the  acts  of 
the  complainant  in  publicly  offering  to  sell  licenses.  No  authority  is 
cited  to  the  court  for  this  proposition,  and  we  hold  that  it  is  not  the 
law.  It  Ginnot  be  that  the  owner  of  a patent  may  not  offer  to  sell 
licenses  under  it  without  thereby  giving  to  all  the  world  the  right  to  its 
limited  use.  Intending  purchasers  or  others  might,  by  contract,  ob- 
tain special  privileges;  but  a mere  expression  of  willingness  to  grant  or 
sell  licenses  will  not,  of  itself,  confer  upon  any,  the  privilege  to  use 
the  .specialty  of  the  patent,  and  claim  e.xemption  from  a charge  of  in- 
fringement on  the  ground  of  being  simply  engaged  in  experimentally 
testing  its  desirability  or  utility.  The  order  granting  the  preliminary 
injunction  is  affirmed,  with  costs. 


>1 
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(W  Fed.  044.) 

FORI)  MOROC^CO  CO.  v.  TANNAGE  PATENT  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit  January  18,  1S98.) 

No.  23. 

Patents— Pkock.ss  op  Tawing  LEATUEn. 

The  Schultz  patents.  Nos.  21)1, 7M  and  291,785,  for  a process  of  tawing 
hides,  consisting  in  subjecting  them  to  the  action  of  a bath  prepared  from 
a metallic  salt,  such  as  bichromate  of  potash,  and  then  to  the  action  of  a 
bath  evolving  sulphurous  acid,  are  infringed  by  one  who  merely  modlties 
this  process  by  adding  some  sulphate  of  aluminum  to  the  bath,  where  the 
result  is  a chrome-tanned  leather  differing  from  that  produced  by  strictly 
following  the  patent  only  In  the  presence  of  a small  per  cent,  of  aluminum, 
rendering  it  more  soluble. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Delaware. 

This  was  a suit  in  equity  by  the  Tannage  Patent  Company  a^'ainst 
the  Ford  Morocco  Company  for  an  alleged  infringement  of  certain 
patents  for  improvements  in  processes  of  tawing  hides.  In  the  cir- 
cuit court  an  order  was  entered  granting  a preliminary  injunction, 
from  which  the  defendant  has  appealed. 

Hector  T.  Fenton,  for  appellant. 

(Varies  llowson,  for  apiiellee. 

Before  ACHESON,  Circuit  Judge,  and  BUTLER  and  KIRKPAT- 
RICK, District  Judges. 

KIRKPATRICK,  District  Judge.  This  matter  is  brought  before 
the  court  on  an  appeal  from  an  order  of  the  circuit  court  granting 
a preliminary  injunction  n*straining  the  appellant  (the  defendant 
below)  from  infringing  certain  letters  patent  issued  to  Augustus  ' 
Schultz,  bearing  the  date  January  8,  1884,  and  numbers  291,784  and 
291,785.  Thes<‘  patents  were  sustained  in  this  court  in  Patent  (^. 

V.  ZahUy  17  C.  C.  A.  552,  70  Fed.  1003,  and  again  declared  valid  in 
this  circuit,  after  full  hearing  upon  allegations  of  newly-discovered 
evidence,  in  Patent  Co.  v.  Adams,  77  Fed.  191.  This  latter  case 
was  aflirmed  on  appeal  (26  C.  C.  A.  326,  81  Fed.  178);  his  honor. 
Judge  Dallas  (speaking  for  this  court),  declaring  that  the  decision 
of  the  court  in  Patent  Ck).  v,  Zahn,  supra,  “should  be  regarded  as  a 
finality  until  sufficient  reason  for  departing  from  it  shall  have  been 
made  to  plainly  api)ear,  and  that  the  appellees  should  not,  upon  a 
motion  to  dissolve  a preliminary  injunction,  be  deprived  of  the  ad- 
vantage they  hold  as  ov^mer  of  a patent  adjudged  by  a court  of  appeals 
to  be  valid,  upon  anything  less  than  thoroughly  convincing  addi- 
tional proofs.”  None  such  have  been  offered  upon  this  hearing. 
The  sole  question,  therefore,  is  one  of  infringeihent.  In  determin- 
ing the  validity  of  the  patents  in  question  (Patent  Co.  v,  Zahn),  this 
court  described  them  as  being  a proces.<  foi'  tawing  hides  and  skins 
by  subjecting  them  to  chemical  action,  with  the  definite  object  of 
converting  them  into  leather.”  Tlie  .steps  of  the  process  consisted 
in  “subjecting  the  hides  or  skins  to  the  action  of  a bath  prepared  • 
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fi*om  a metallic  salt,  such  as  bichromate  of  potash,  and  then  to  the 
action  of  a bath  (“volving  Hiil]ihiiroii8  acid,"  etc.,  ‘‘substantially  as 
dcscrib(*d.”  It  appears  from  the  record  in  this  Ciise  that  the  de- 
fendant is  en«;;ij4ed  in  the  tannin}?  of  hides  and  skins,  and  that  for 
that  purpose  it  us(*s  a process  which  consists  in  tirst  subjecting  the 
hide  or  skin  to  a bath  consisting  of  sulphate  of  alumina,  muriatic 
acid,  water,  and  bichromate  of  potash;  the  proportion  of  tlu-sc 
elements  being  j)ounds  of  sulphate  of  alumina,  21  pounds  of  mu- 
riatic acid,  and  5 pounds  of  bichromate  of  potash,  to  each  100  pounds 
of  hides  or  skins.  After  the  hid(*  or  skin  has  been  subjected  to 
this  tirst  bath,  it  is  put  in  a second  bath,  evolving  sulphurous  acid, 
which  do(‘s  not  difFtu*  from  that  prescrilxKl  by  the  complainants 
l)n)cess.  The  question  at  issue,  then,  is  whethe’-  the  defendant  has 
merely  moditied  the  complainant's  process  by  adding  some  sulphate 
of  alumina  to  its  fii*st  bath,  or  whether,  by  its  addition,  it  thereby 
actually  taws  the  hides,  and  uses  the  bichromate  of  |>otash  merely 
for  coloring,  or  as  a mordant.  The  admixture  of  sulidmte  of  alu- 
mina, bichromate  of  ix)tash,  and  muriatic  acid  does  not  form  a 
compound;  but  they  will  each  form  a compound,  with  the  skin  or 
hide,  of  aluminum  and  chromium.  Each  will  have  its  own  inde- 
pendent results.  Wait  the.se  I'esults  will  be  can  be  best  detennined 
by  a quantitative  analysis  of  the  product.  Such  an  analysis  has 
not  been  made  upon  any  of  the  skins  or  hides  of  the  defendant  (it 
has  not  producc'd  any);  but  upon  hides  or  skins  subjecttni  to  such 
tests  after  treatment  in  the  first  bath,  such  as  is  us!>d  in  defend- 
ant's pnwes^s,  it  is  clearly  shown  that  the  addition  of  the  sulphate 
of  alumina  to  the  bath  does  not  ])rev(‘iit  the  thorough  absorption 
by  the  hide  or  skin  of  the  bichromate  of  jK>tash;  the  projxirtion  of 
cliromic  oxide  to  alumina  taken  up  being  iis  over  7 to  1.  It  is  also 
found  that  by  subjetting  this  skin  so  treatnl  to  the  second  bath 
used  by  the  defendant,  which  is  the  same  as  that  used  by  the  com- 
plainant, the  nsult  is  a chrome-tanned  leather  differing  from  that 
p:*cKluced  by  the  comjdainant's  process  only  in  that  the  pnsence  of 
a small  per  cent,  of  aluminum  rendei*s  it  more  soluble.  That  the 
result  attaiiuHi  by  the  defendant's  first  bath  at  least  partakes  of  the 
nature  of  a chrome-tawed  hide,  rather  than  that  of  an  alum-tawed 
hide,  is  further  evidenced  by  the  fact  that  when  an  alum-tawed  hide 
is  subjected  to  the  second  bath,  evohing  sulphurous  acid,  it  returns 
to  its  natural  state  of  raw  hide,  insttnul  of  becoming  leather,  as 

do(‘s  the  chrome-tawed  hide.  It  mav  be  that  in  the  fii*st  bath  both 

• 

the  sulphate  of  alumina  and  the  bichromate  of  potash  act  inde- 
pendently upon  the  hide,  and  that  the  skin  first  takes  up.  by  reason 
of  its  greater  affinity  therefor,  the  alumin.a  salt,  and  afterwards  the 
chrome  salt;  but.  if  this  be  so.  it  is  evidtmt  that  the  alumina  salt 
is  pnictically  dis])laced,  and  the  skin  so  ssiturated  with  bichromate 
of  potash,  that,  after  subjection  to  the  s(‘Cond  bath,  evohing  sulphu- 
rous acid,  it  becomes  chrome-tawed  leather.  The  defendant  “does 
not  use  the  process  any  the  less  because  he  uses  something  in  addi- 
tion to  the  process.”  Lalance  & Grosjean  Mfg.  Co.  v.  HalK^miann 
Mfg.  Co.,  i>3  Fed.  380.  Infringement  is  not  averted  by  a mere  addi- 
tion to  the  patentcMi  process.  Tilghman  v.  Proctor,  102  U.  & 730. 
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We  are  of  the  opinion  that  the  addition  of  the  sulphate  of  alumina 
by  the  defendant  to  the  fii’st  batli  in  coniplainant's  process  is  ini- 
inaterial,  and  does  not  affect  the  result  attained.  The  order  grant- 
ing the  preliminary  injunction  will  be  allinned,  with  costs. 


(S4  ImmI.  040.) 

BERRY  V.  WYNKOOP-HALLENBECK-CRAWFORD  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  7,  ISi.s.i 

No.  24. 

Patents— Invention— Safety  Checks. 

'Hie  Berry  patent,  No.  20S.0SS,  for  an  improvement  In  safety  chocks  or 
other  papers  representing  value,  consisting  in  the  use  of  marginal  tables 
of  figures  comprising  one  or  more  compound  columns,  each  composed  of 
two  or  more  simple  columns  of  figures  of  different  deuomiuullons,  the  sim- 
ple columns  being  arranged  out  of  line  with  and  one  below  anotlier,  is  void 
for  want  of  Inveullou,  In  view  of  prior  United  States  patent  No.  ltvl.402  to 
E.  Rezean  Cook.  77  Fed.  833,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  complainant’s  bill  in  equity  in  the  circuit  court  for  the  Southern  district 
of  NeAV  York  alleged  the  infringement  by  the  defendants  of  letters  patent 
No.  2('»8,988,  dated  December  12,  1XH2,  and  issued  to  Marccllus  F.  Berry,  for 
an  Improvement  in  checks  or  other  papers  representing  value.  This  ai>peal 
is  from  the  decree  of  the  circuit  court,  which  dismissed  the  bill  upon  the 
ground  of  the  invalidity  of  the  patent  for  want  of  invention.  77  Fed.  833. 

W.  Laird  Goldsborough  and  Edwin  N.  Brown,  for  appellant. 

Wallace  Macfarlane,  U.  S.  Atty.,  and  Robert  Grier  Monroe,  Asst. 
U.  S.  Atty.,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judgt^s. 

SHIPMAN,  Circuit  Judge.  The  patentee,  in  his  specification,  de- 
scribed the  relation  of  Ids  improvement  to  the  pre-exi.sting  art  as  fol- 
lows: 

“My  invention  Is  applicable  to  checks,  certificates,  and  other  papers  which 
are  filled  out  for  certain  amounts  of  money,  and  which  it  is  desired  to  prevent 
being  raised  or  changed  so  as  to  call  for  different  amounts  from  those  for 
which  they  are  made  out.  Various  plans  have  been  proposed  for  this  purpose; 
but  my  invention  relates  to  that  class  of  safety  checks  and  analogous  papers 
which  are  provided  with  marginal  tables  of  figures  of  different  denominations, 
and  which  are  to  be  torn  through  the  tables,  so  as  to  indicate  exactly  or  approxi- 
mately the  amount  for  which  the  check  or  paper  is  intended.  My  invention 
consists  in  a novel  formation  of,  or  arrangement  of,  the  figures  in  these  tables, 
whereby  the  tearing  through  the  tables  is  facilitated,  and  a check  or  paper  is 
product^  which  may  laj  more  conveniently  used,  and  which  will  afford  greater 
security  against  fraud.” 

Although  the  improvement  is  easily  umh*rsloo<l  by  an  examination 
of  one  of  the  di*awings  in  the  patent,  it  is  not  easy  to  describe  it  very 
succinctly.  The  following  excerpt  from  the  description  given  by  tlie 
complainant's  expert  states  the  peculiarities  of  the  improved  check: 

“The  patent  shows  and  describes  a check  or  other  paper  representing  value, 
which  is  provided  with  one  or  more  compound  columns,  each  composed  of  two 
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or  more  simple  columus  of  figures  of  dlCferent  denominations,  arranged  con- 
secutively, the  simple  columns  of  each  compound  column  being  arranged  out 
of  line  with  and  one  below  the  other,  so  that  a person  wishing  to  tear  off  so 
much  of  the  columns  as  Is  necessary  for  designating  the  amount  for  which 
the  paper  Is  made  out,  begins  at  the  top  and  tears  down  along  one  of  the 
simple  columns,  then  across  this  simple  column  at  the  desired  figure,  then 
down  along  the  next  simple  column  and  across  the  same  at  the  desired  figure, 
and  so  on,  the  paper  being  torn  parallel  with  the  length  of  the  column  until 
the  desired  figure  is  reaclu^  In  the  simple  column,  and  then  tears  across  the 
simple  column  being  always  made  in  one  and  the  same  direction.  • • • 

whereby  a stepped  end  or  e<lge  of  the  paper  is  produced,  and,  when  the  ends 
of  this  stepped  line  are  connected  by  a straight  line  this  straight  line  will  be 
an  oblique  line  from  the  upper  left  comer  to  the  lower  left  comer  of  the  paper. 
The  torn  edge  of  the  paper  thus  has  an  offset  at  each  figure  that  is  used  to 
designate  the  value  of  the  paper.  ♦ * • There  are  no  projecting  tongues, 

flaps,  or  wings  formed  on  the  end  of  the  paper,  and  the  tear  is  practically  con- 
tinuous in  an  oblique  line,  as  no  return  movements  are  necessary  In  tearing 
off  the  paper  in  the  manner  I have  described.” 

The  single  claim  is  as  follows: 

“A  check  or  other  paper  representing  value,  provided  with  a table  comprising 
one  or  more  compound  columns,  each  composed  of  two  or  more  simple  columns 
of  figures  of  different  denominations,  the  simple  columns  in  each  compound 
column  being  arranged  out  of  line  with  and  one  below  another,  substantially 
as  and  for  the  purpose  herein  described.” 

The  defendant  corporation  is  a contractor,  which  prints  the  well- 
known  postal  money  orders  for  the  United  States  government,  and 
which  contain  the  identical  improvement  which  is  described  and 
claimed  in  the  complainant^s  patent.  It  was,  like  the  revenue  stamp 
which  was  the  subject  of  discussion  in  Hollister  v.  Manufacturing  Co., 
113  U.  S.  69,  5 Sup.  Ct.  717,  both  new  and  useful,  and  the  material 
question  is  whether  it  had  the  third  requisite  for  patentability,  and 
was  the  product  of  inventive  skill.  The  two  important  devices  which 
mark  the  pre-existing  state  of  the  art  are  shown  in  letters  patent 
No.  163,462,  dated  May  18,  1876,  to  E.  Rezean  Cook,  for  an  improv<Hl 
railroad  ticket,  and  in  English  letters  patent  No.  1,906,  dated  May  27, 
1873,  to  Frederick  Stanfield  for  an  improved  means  for  preventing 
fraudulent  alterations  in  bankers’  checks.  The  Cook  patent  describes 
a railroad  ticket  which  has  tw’o  parallel  rows  of  numbers  arranged  con- 
secutively from  the  lower  end  upward.  They  indicate  successive 
sums  of  money  between  any  of  which  the  ticket  may  be  torn  off,  leav- 
ing one  portion  to  inform  the  proper  officer  of  the  amount  of  fare 
received  by  the  conductor.  The  columus  are  not  arranged  out  of  line 
with  each  other,  and  one  below  the  other.  The  Stanfield  invention 
is  shown  in  12  different  fonns.  The  one  shown  in  Fig.  5 is  the  near- 
est approach  to  the  arrangement  of  figures  described  in  the  patent  in 
suit.  It  has  a table  containing  three  vertical  rows  of  numerals,  each 
having  the  lowest  denomination  at  the  bottom  and  extending  upward 
in  irregular  order,  the  several  vertical  rows  being  out  of  line,  and 
bc*low  each  other.  The  column  for  thousands  is  at  the  bottom  of  the 


check.  The  following  is  a representation  of  No.  5: 

London,  IS 

^tt'SRrs 

Pay  to or  Bearer 

£1357. 
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The  figures  do  not  advance  without  a break,  the  tear  begins  at  the 
bottom,  and  runs  back  and  forth  across  the  columns,  so  that  a series  of 
protruding  tongues  or  tabs  i-emains  on  the  check  after  it  has  been  cut 
from  the  stub;  whereas  the  tear  of  the  Berry  check  approaches  an 
oblique  line,  is  swiftly  made,  and  leaves  no  protruding  tongues  of 
paper. 

It  will  be  remembere<l,  as  stated  in  the  patent,  that  at  its  date, 
tables  or  rows  of  figures  had  been  placed  in  consecutive  order  on  the 
boi‘der  of  a check,  so  that  the  amount  for  which  a check  was  drawn 
could  be  indicated  by  punching  out  the  appropriate  figures.  The 
Cook  ticket  and  the  Stanfield  check  each  arranged  the  tables  so  tliat 
the  proper  figures  could  be  displayed  by  tearing  from  the  table  in- 
stead of  by  punching  them  out,  but  in  each  instance  there  must  be  two 
or  more  separate  tears  which  run  across  the  columns  in  different  di- 
rections. The  needt*d  improvement  w’as  a rearrangement  of  tlie  fig- 
ui*es,  so  that  those  which  were  to  be  torn  away  could  be  torn  across 
the  columns  in  one  direction  by  a natural  oblique  movement  of  the 
band.  This  was  easily  done  by  arranging  the  columns  in  the  Cook 
ticket  out  of  line  with  each  other,  and  one  ^low  the  other,  instead  of 
having  the  columns  in  parallel  lines, — an  idea  which  Stanfield  had 
already  indicated.  Tlie  necessary  change  of  the  Cook  columns  was 
not  the  w'ork  of  an  inventor,  but  of  an  intelligent  bank  or  money-order 
clerk  of  ordinary  clerical  skill,  and  the  rearrangement  of  old  methods 
did  not  call  for  inventive  pow^r.  The  decree  of  the  circuit  court  is 
affirmed,  with  costs. 


(84  Fixl.  049.) 

HANIFEN  V.  E.  H.  GODSHALK  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.  January  17,  1896.) 

No.  19. 

1.  Patents— Anticipation  by  Foreio.n  Patent. 

A patent  is  not  anticipated  by  a prior  foreign  patent,  unless  the  de- 
scriptions or  drawings  of  the  latter  exhibit  a substantial  representation 
of  the  Invention  in  such  full,  clear,  and  exact  terms  as  to  enable  any  per- 
son skilled  In  the  art  to  practice  It  without  the  necessity  of  making  ex- 
periments. 

2.  Same— Expert  Evidence. 

Mere  opinions  of  experts,  unsupported  by  convincing  and  satisfactory 
reasons,  that  a patented  article  may  be  produced  by  following  the  direc- 
tions of  a prior  foreign  patent,  will  not  bind  the  court  against  its  own 
Judgment. 

3.  Same— Knitted  Fabrics- Astiiakuan  Cloth. 

The  By  water  patent.  No.  374,888,  for  improvements  in  knitted  fabrics, 
whereby  a cloth  is  produced  having  the  appearance  of  Astrakhan  cloth, 
hfid  not  anticipated  by  the  prior  Booth  Britisli  patent.  No.  75(i,  of  1881,  nor 
shown  to  be  Invalidated  by  abandonment  or  prior  use  in  this  country. 

Butler,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

This  was  a suit  in  equity  by  John  E.  Hanifen,  trading  as  John 
E.  Hanifen  & Co.,  against  the  E.  H.  Godshalk  Company  and  E.  H. 
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Godsbalk,  for  allejjed  infriDgoment  of  letters  patent  Xo.  374.8SS, 
dated  D<‘eember  l.l,  1SS7,  to  Levi  Hywater,  for  improvement  in 
knitted  fabries,  wlierebv  an  article  is  j)roduced  having  the  apy>ear- 
auee  of  looped  or  Astrakhan  cloth.  The  circuit  court  held  that 
the  patent  was  anticipated  by  the  Booth  British  patent.  No.  7r>6, 
of  1881,  and  accordingh'  dismissed  the  bill.  78  Fed.  811.  The 
complainant  has  appealed. 

.losepli  Fraley  and  Wm.  P.  Preble,  Jr.,  for  appellant. 

Strawbridge  & Taylor  and  Edmund  Wetmore,  for  appellees. 

Before  SHIRAS,  Circuit  Justice,  ACUE80N,  Circuit  Judge,  and 
BUTLER,  District  Judge. 

ACIIESON,  Circuit  Judge.  The  By  water  patent  in  suit  is  for  a 
new  iiiaiiufacture,  namely,  a knitted  fabric  whose  face  is  matted 
and  curly,  presenting  the  appearance  of  Astrakhan  cloth.  To 
produce  this  knitted  fabric,  the  face  yarn  must  be  of  mohair  or  a 
curly,  crinkly  wool,  and  the  yarn  must  be  put  in  in  long  lioitts.  so  that 
it  will  mat  and  curl,  thus  imparting  to  the  face  of  the  fabric  an 
Astrakhan  like  appearance.  The  specification  and  drawings  of 
this  patent  se<*m  to  be  perfe«*tly  intelligible  to  skilled  knitters,  giv- 
ing them  all  needed  directions.  No  witness  has  testified,  nor  is  it 
alleged,  that  the  patent  fails  to  give  to  any  practical  knitter  such 
full  and  clear  information  as  will  enable  him  to  make  the  patented 
fabric.  This  fabric  has  become  a well-known  article  of  commerce, 
and  is  now  e.xtensively  used. 

Infringcuueiit  of  the  second  claim  of  the  uatent  is  here  complained 
of.  That  claim  is  as  follows: 

“(2)  A knitti'd  f;it)rio,  ctmiiKisrd  of  fnce  and  back  yarns  of  dtlTcrent  mate- 
rials, tlie  face  yarn  beinp  looped  at  re;rnlar  intervals,  and  on  alternate  stitches 
of  adjacent  rows  of  the  back  yarn,  and  being  malted  and  curly,  and  having 
a smooth  back,  whereby  the  said  fabric  has  the  appearance  of  looped  or 
Astrakhan  cloth,  as  described.” 

It  appears  from  the  brief  of  the  appellees  (the  defendants  below) 
that  four  defenses  are  relied  upon,  viz.:  (1)  “Anticipation  of  the 

patent  in  suit  by  the  patents  set  up”;  (2)  “public  use  and  sale  iu 
the  United  StJites  of  the  patented  fabric  more  than  two  years  prior 
to  the  application  for  the  patent  in  suit”;  (3)  “abandonment”;  and 
(4)  “non infringement.”  All  these  defenses  were  overruled  by  the 
court  below',  except  the  single  defense  of  anticipation  by  the  Brit- 
ish patent  of  1881,  to  James  Booth. 

Now,  taking  up  the  defenses  in  an  ord(‘r  the  reverse  of  the  above 

enumeration,  and  first  dealing  with  the  question  of  infringement, 

w<?  find  in  this  record  positive  evidence  showing  the  manufacture 

by  the  defendants  of  the  fabric  described  in  the  patent  in  suit, 

Jind  covered  bv  its  second  claim.  The  evidence  is  certain Iv  siiffl- 

* 

cieiit  to  sustain  the  allegation  of  infringement  made  in  the  bill. 

With  respect  to  abandonment,  a careful  examination  of  the  proofs 

leads  to  the  conviction  that  that  defense  is  not  well  founded.  Bv- 

• 

water's  application  for  the  paltuit  in  suit  was  filed  on  Deceiuher 
22,  1883.  If  he  abandoned  his  invention  to  the  public,  it  must 
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have  been  prior  to  that  date.  Under  all  the  cireumstances  shown, 
it  would  be  goin^  a great  length  to  impute  to  him  the  intention 
to  relinquish  his  invention.  Then,  we  do  not  perceive  any  just 
jjround  for  an  estoppel  against  him.  It  does  not  appear  that  he 
misled  anv  one  bv  what  he  did  or  bv  what  he  omitted  to  do.  More* 
over,  the  court  below  found  that  the  proofs  did  not  carry  back 
Ilywater’s  perfected  invention  beyond  the  date  of  his  aptdication 
for  this  patent.  That  position  was  taken  in  the  court  below  by 
the  defendants,  who  thus  successfully  met  the  attempt  of  the 
plaintiff  to  antedate  Booth.  But,  if  By  water's  invention  was  not 
in  a completed  form  until  the  date  of  his  application,  it  is  very  hard 
to  see  how’  an  abandonment  is  to  be  ascribed  to  him.  The  court 
below  did  not  err  in  disallowing  this  defense. 

The  defense  of  two  yejii*s’  prior  use  and  nublic  sale  in  the  United 
States  rests  upon  the  importation  by  H.  Herman  Sternbach  & Co., 
at  the  port  of  New  York,  in  May,  1881,  of  certain  pieces  of  “kyrle” 
cloakings.  We  agree,  how'ever,  with  the  learned  judge  of  the 
court  below,  that  there  is  “room  for  very  grave  doubt”  whether 
th<»se  goods  were  the  knitted  Astrakhan  of  this  patent;  and  we 
also  concur  in  his  view  that  then*  is  a failure  of  satisfactory  evi* 
deuce  to  show  that  they  passed  into  public  use,  or  were  put  on  sale. 
The  evidence  of  prior  use  or  sale  did  not  reach  the  standard  of  cer- 
tain proof  requin*d  to  sustain  such  defense.  Cantrell  v.  Wallick, 
117  U.  S.  (>81),  005,  0 Sup.  Ct.  070. 

We  have  carefully  considered  the  British  patent  of  1840  to  Henry 
Dunnington,  the  British  patent  of  1857  to  Ball  & Wilkins,  the 
United  States  patent  of  1875  to  Kent  & Leeson,  and  the  United 
States  jiatent  of  188.’1  to  S.  N.  Levy,  which  are  insisted  upon  by 
the  defendants  as  anticipating  Bywater.  In  our  judgment,  these 
patents,  taken  singly  or  together,  do  not  embody  or  disclose  the 
By  water  invention.  We  adopt  the  views  of  the  court  below  as 
expressed  in  its  opinion  touching  this  branch  of  the  defense,  and 
we  concur  in  its  conclusion  that  none  of  the  four  above-named  pat- 
ents are  anticipatory  of  the  invention  of  the  patent  in  suit. 

This  brings  us  to  a consid(*ration  of  the  British  patent  of  1881 
to  Janies  Booth.  The  casi*,  we  tliink,  turns  upon  the  question, 
w’heth(*r  the  Booth  patent  disclosed  the  By  water  invention.  Now', 
it  is  a well -set tl(*d  and  familiar  doctrine  that  an  invention  patented 
here  is  not  to  be  defeated  by  a ]u-ior  foreign  patent  unless  its  de- 
scriptions or  drawings  contain  or  exhibit  a substantial  re])resenta- 
tion  of  the  patented  invention  in  such  full,  clear,  and  exact  terms 
as  to  enable  any  person  skilled  in  the  art  or  science  to  wiiich  it  ap- 
pertains, without  the  necessity  of  making  exjieriments,  to  practice 
the  invention.  Seymour  v.  Osborne,  11  Wall.  51G,  555;  Cahill  v. 
Brown,  3 Ban.  & A.  580,  587,  Fed.  Cas.  No.  2.291. 

Mr.  Robinson,  in  his  work  on  Pat(*nt8  (volume  1,  § 329),  discuss- 
ing the  kindred  defense  of  prior  publication,  states  the  rule  thus: 

“The  Invention  described  in  the  publication  must  be  identical  In  all  respects 
with  that  whose  novelty  It  contradicts.  The  same  Idea  of  means,  in  the 
same  stage  of  development,  as  that  which  the  Inventor  of  the  later  has  em- 
bodied, must  be  thereby  communicated  to  the  public.” 
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Agaiu,  tbe  same  learned  author  (section  ‘vl.j),  in  treating  of  the 
defense  of  a prior  patent,  says: 

“So.  wlien  the  invf»ntor  of  the  patented  invention  has  included  in  his  art 
or  instrument  some  act  or  part,  witliout  perceiving  its  slgnilicance.  and  thus, 
in  patenting  it.  fails  to  spe<“iflcally  descrilx*  sucli  part  or  act.  aliliough.  if 
ills  invention  liad  been  practically  employed,  sm*h  act  or  part  might  have 
.IxH-ome  known  to  the  public,  his  patent  does  not  place  it  in  their  reach.” 

Applying  these  principles  here,  can  it  fairly  be  said  that  Booth's 
patent  disclosed  the  Bywater  inyention,  or  brought  it  within  the 
reach  of  the  public?  If  any  such  disclosure  was  made,  it  must 
be  found  in  the  following  cited  clauses  of  Booth’s  specifications. 
After  stating  that  his  invention  relates  “to  means  whereby  a novel 
description  of  fabric  is  produced  on  that  class  of  knitting  ma- 
chinery known  as  the  circular  or  French  frame,”  Booth  proceeds 
thus:  . 

“For  this  purpose  I form  the  back  of  the  fabric  of  the  ordinary  looping 
threads,  using  ordinary  wool  yarn  for  such  puipose,  and  I form  the  face  of 
the  fabric  on  that  part  wbich  has  usually  l>een  considered  the  back.  F'or 
this  purpose.  I employ  wor.sted  or  long  fii)ero<l  yarn  for  the  face,  which  is 
laid  in  l>etween  the  needles  In  any  desired  order;  such  face  yarn  being  tied 
to  the  looping  thread  by  the  tie  thread  usually  employed  In  the  manufacture 
of  fleecy  backed  hosiery.  The  fabric,  after  removal  from  the  machine,  is 
subjected  to  the  process  known  a.s  ‘fulling,’  or  ‘felting,’  whereby  the  back 
or  knitted  portion  of  the  fabric  becomes  considerably  shrunk,  and  tbe  fibers 
thereof  felted  together,  whilst  the  face  yarn,  being  laid  In  straight,  and  tied 
lo  the  body  or  back  at  longer  or  shorter  intervals,  is  caused  to  project  from 
the  back  or  body  of  the  fabric  In  the  form  of  loops,  thereby  producing  a very 
ornamental  appearance.” 

Booth’s  claim  reads  thus: 

‘‘The  nmniifactiire  of  a novel  description  of  fabric  on  that  class  of  knitting 
machinery  known  as  the  circular  or  French  frame,  by  emploj'ing  woolen 
(felting)  yarn  for  the  body  or  back  of  the  fabric,  and  longer  flbered  (unfelt- 
iug)  yarn  for  the  top  or  face  of  the  fabric,  which  is  made  on  that  side  usually 
oon.^idered  the  back,  and  afterwards  fulling  or  felting  such  fabric,  substan- 
tially as  herein  described.” 

The  foregoing  is  the  entire  information  touching  Booth’s  fabric 
contained  in  his  patent.  His  drawings  do  not  show  the  fabric 
either  during  the  process  of  manufacture  or  in  a finished  state. 
His  jiatoiit  makes  no  reference  to  Astrakhan  or  Astrakhan  cloth. 
It  contains  no  hint  that  his  fabric  is  to  have  an  Astrakhan  like 
appearance.  It  gives  no  directions  whereby  a resemblance  to 
Astrakhan  cloth  can  be  attained.  It  says  nothing  about  a curly 
or  wavy  surface.  It  does  not  state  that  his  loops  are  to  be  matted 
and  curled.  On  the  contrary,  his  statement  is  that,  by  the  ]»ro<*ess 
of  fulling  or  felting,  the  back  of  tbe  fabric  “becomes  considerably 
shrunk,”  and  the  face  varn  is  caused  to  project  “in  the  form  of 
loops,  thereby  producing  a very  ornamental  appearance.”  Evi- 
dently, the  described  loops  thus  produced  are  plain  loops.  The 
essential  features  of  Astrakhan  cloth  are  lacking.  It  is  clear  to 
us  from  the  face  of  Booth’s  patent  that  the  product  therein  de 
scribed  and  thereby  attained  is  something  altogether  different 
from  the  fabric  described  and  produced  by  Bywater  in  and  by  the 
patent  in  suit 
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The  contrary  conclusion,  which  the  able  judjje  of  the  court  below 
reached,  was  based  upon  the  effect  which  he  felt  constrained  to 
give  to  the  testimony  of  the  defendants'  professional  expert,  their 
foreman,  and  two  knitters.  We  have  examined  that  testimony 
with  the  utmost  care,  and  we  are  obliged  to  say  that,  in  our  opinion, 
it  does  not  justify  a decree  adverse  to  the  patent  in  suit.  This  tes- 
timony strikes  us  as  very  meager.  It  con.sists  of  little  more  than 
the  bare  opinions  of  the  witnesses  that  Booth’s  patent  discloses  the 
By  water  fabric.  The  witnesses  really  give  no  reasons  for  their 

conclusions.  No  detailed  analysis  of  Booth’s  specifications  is  made 
by  any  of  them.  None  of  them  pretend  that  any  of  the  terms  em- 
ployed in  Booth’s  patent  require  explanation  by  an  expert.  No 
sin  h elucidation  is  attempted  by  any  of  them.  These  witnesses 
call  the  Booth  fabric  “Astrakhan  cloth.”  and  say  that,  by  follow- 
ing the  directions  of  Booth’s  patent,  without  more,  Astrakhan  cloth 
can  be  produced;  and  one  of  them  states  that  he  has  done  this. 
This  is  the  whole  substance  of  their  testimony.  Ought  it  to  be 
controlling?  We  think  not.  Testifying  in  18!)G,  it  was  impossi- 
ble for  these  witnesses  to  divest  their  minds  of  their  then  knowl- 
edge respecting  the  Bywater  fabric  and  the  mode  of  its  produc- 
tion, even  if  they  had  been  unbiased.  But  what  a willing  witness 
in  1890  might  read  into  the  Booth  patent  is  no  fair  test.  The  true 
question  is,  what  did  that  patent  disclose  to  the  public  in  1881? 
We  are  well  satisfied  that  the  expert  testimony  of  the  defendants’ 
witnesses  furnishes  no  safe  aid  in  the  solution  of  that  question. 
The  Booth  patent  speaks  for  itself,  and  its  meaning  is  to  be  deter- 
mined by  the  court. 

The  language  of  the  Booth  patent  which  we  are  called  upon  to 
consider  is  of  easy  comprehension.  The  following  observations 
of  the  supreme  court  are  here  pertinent: 

“The  words  used  are  not  technical,  either  as  havinj?  a special  sense  by  com- 
mercial usage,  nor  as  having  a sclentiflc  meaning  different  from  their  popu- 
lar meaning.  They  are  the  words  of  common  speech,  and.  as  such,  their  In- 
terpretation Is  within  the  judicial  knowledge,  and  therefore  matter  of  law.” 
Mar\'cl  V.  Merritt,  IIG  U.  S.  11,  12,  G Sup.  Ct.  207. 

In  Norton  v.  Jensen,  1 C.  C.  A.  452,  49  Fed.  859,  864,  the  circuit 
court  of  appeals  for  the  Ninth  circuit  well  said: 

“If  the  reasons  given  by  the  expert  witness  are  deemed  reasonable  and 
satisfactory,  the  court  may  adopt  them:  hut,  if  they  are  unsatisfactory,  the 
court  will  discard  the  testimony,  and  act  upon  its  own  knowledge  and  Judg- 
ment, It  Is  always  the  duty  of  the  courts  to  construe  the  patent  by  refer- 
ence to  the  language  of  the  claims  aud  an  e.xaminatIon  of  the  specifleatlons 
and  drawings  accompanying  the  same.” 

In  National  Co.  v.  Belcher,  71  Fed.  876,  879, ' this  court,  speaking  by 
Judge  Butler,  in  refusing  to  give  controlling  effect  to  the  testi- 
mony of  a competent  mechanic,  who  stated  that,  by  following  the 
directions  of  an  earlier  patent,  he  had  made  a device  identical  with 
the  one  in  controversy,  said: 

“If  a valuable  patent  might  be  overthrown  in  this  manner  by  the  testi- 
mony of  an  expert,  without  careful  Inquiry  into,  and  virtual  demonstration 
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of,  its  correctness,  the  rights  of  patentees  would  rest  upon  the  testimony  of 
such  witnesses,  rather  than  the  Judgment  of  the  court.” 

Here  the  defendants’  expert  witnesses  fall  very  far  short  of  dem- 
onstrating the  correctness  of  their  testimony.  They  do  not  give 
any  satisfactory  reasons  to  sustain  their  statements.  Virtually 
their  testimony  is  the  expression  of  mere  opinions.  But,  convin- 
ced by  our  investigation  that  Booth's  patent  neither  described  By- 
water’s fabric  nor  disclosed  to  the  public  the  means  for  its  produc- 
tion, we  must  follow  our  own  judgment.  The  decree  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  to  that  court,  with 
directions  to  enter  a decree  in  favor  of  the  complainant  in  the  bill. 

BUTLER,  District  Judge  (dissenting).  I am  unable  to  unite  in 
the  conclusion  above  stated.  Passing  over  the  questions  of  aban- 
donment and  prior  use  raised,  and  putting  the  case  on  the  ground 
of  anticipation  by  Booth’s  natent,  I believe  the  decree  of  the  cir- 
cuit court  should  be  affirmed.  It  is  not  important  that  Booth 
does  not  call  his  fabric  “Astrakhan  cloth”;  his  method  of  manu- 
facture described,  in  my  judgment,  covers  everything  described  by 
By  water;  and  the  expert  witnesses  called  testify  positively  that 
the  methods  described  in  both  patents  are  the  same;  that  Booth's 
description  if  followed  will  produce  Astrakhan  cloth — one  of  them 
saying  he  tested  it  by  experiment  and  proved  this  to  be  so.  The 
appellant  has  allowed  this  testimony  to  stand  without  contradic- 
tion. It  is  not  justifiable  to  say  that  the  witness  could  not  have 
made  Astrakhan  cloth  by  Booth’s  method  at  the  date  of  Bywater's 
patent  though  he  may  have  done  it  in  the  light  of  subsequent 
knowledge,  in  the  absence  of  evidence  tending  to  prove  it  The 
question  involved  is  one  of  fact  which  the  circuit  court,  as  its  opin- 
ion shows,  considered  with  unusual  care;  and  its  judgment  is  enti- 
tled under  the  circumstances  to  much  weight. 

Granting  however  that  there  is  some  difference  in  the  tw'o  meth- 
ods, it  is  not  such,  in  my  judgment,  as  involves  the  exercise  of  inven- 
tion. 


(S4  Fed.  054.) 

WESTERN  ELECTRIC  CO.  v.  ST.VNDARD  ELECTRIC  CO. 

(Circuit  Court  of  .\ppoals.  Seventh  Circuit.  January  25,  1898.) 

No.  422. 

pATE.vTfi— Interpretation  and  Infrtnokmknt — Dynamo- Electric  Machines. 

The  Scribner  and  Warner  patent.  No.  45H».449,  for  an  improvement  in  per- 
foT.^ted  pole-pieces  for  dyimmo-electrlc  machines,  if  valid  at  all,  is  very 
narrowly  limited  l>y  the  prior  state  of  the  art,  as  shown  in  the  Hochhausen 
patent.  No.  404.848,  and  others.  -\nd  claim  2,  which  is  for  a machine  “hav- 
ing consequent  pole  pieces  cut  away  or  perforated  on  a line  coincident  witJi 
n plane  passing  through  the  axis  of  the  armature  shaft,  such  perforations 
being  symmetrical  with  regard  to  said  plane,  whereby  a uniform  magnetic 
field  Is  produced,  regardless  of  the  direction  of  rotation  of  the  armature.” 
is  not  Infringed  by  machines  made  under  the  Loveridge  patent,  N®.  600,403. 
81  Fed.  192,  atilrmed. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Henry  A.  Seymour,  George  P.  Tlartoii,  and  Charles  A.  Brown,  for 
appellant. 

Francis  W.  Parker  and  Donald  M.  Carter,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  The  ruling  of  the  circuj^  court  in  this 
case  was  that  the  second  claim  of  letters  |mt(‘nt  of  the  United  States 
No.  41Mi,44Jh  issued  May  2,  1893,  on  the  applicjition  of  Charles  E. 
Scribner  and  Eariu^st  1’.  Warner,  to  the  Western  Electric  Conij>any, 
as  assignee,  is  so  far  limited  by  the  jjrior  art  as  not  to  be  infringed 
by  devices  made  by  the  Standard  Electric  Company  in  conformity 
with  lettere  patent  No.  500,403,  issued  June  27,  1893,  to  F.  H.  lAiver- 
idge.  The  opinion  delivered  (81  Fed.  192),  it  is  conceded,  displays 
“an  appreciation  of  the  points  at  issm*,”  intricate  as  in  some  resjKH  ts 
they  have  been  made  to  appear,  but  is  criticiztHi  because  its  review 
of  the  prior  art  is  confined  to  the  patent  of  Hochhausen,  No.  404,848, 
which  it  is  ssiid,  is  without  significance,  because  it  is  for  an  electric 
machine  which  has  no  pole-pieces.  But  that  objection  was  consid- 
ered, and,  as  we  think,  sufficiently  answertnl,  in  the  opinion,  and,  with- 
out going  again  into  the  details  of  the  subject,  we  dt^*m  it  enough  to 
declare  our  concurrence  in  the  views  of  the  circuit  court  contvrning 
that  patent.  A further  examination  into  the  prior  art,  perhaps, 
might  have  strengthened,  but  could  not  have  changed,  the  conclusion. 

The  two  claims  of  the  patent  in  suit  are  closely  related,  the  one 
being  for  a process,  and  the  other  for  a product  or  result  of  the  em- 
ployment of  the  process  upon  the  pole-pieces  of  an  electric  machine; 
and  it  is  evident,  upon  the  face  of  the  patent,  that  neither  claim  em- 
bodies a piom*er  discovery,  and,  if  invention  is  shown,  it  is  of  a very 
narrow  scope.  The  specification  describes,  in  general  tenns,  a pro- 
cess for  discovering  variations  or  lack  of  unifonnity  in  the  lines  of 
force  cut  by  the  coils  of  the  armature  of  an  electric  dynamo  when 
the  resistance  in  the  circuit  is  gradually  cut  out  or  shunted  and  the 
brushes  rotated,  meanwhile,  from  the  maximum  to  the  minimum  point 
of  commutation.  In  the  claim  it  is  «dled: 

“The  method  of  creating  a uniform  field  for  the  short-cireiilte<l  portion  of  tlu* 
armature  colls  of  a dynamo,  which  consists  in  shunting  the  bnislies  from  tin* 
maximum  to  the  minimum,  varying  the  resistance  in  the  circuit  as  tlie  siiid 
brushes  are  shifted,  and  maintaining  during  said  shifting  freedom  from  spark- 
ing at  the  commutator  by  shifting  the  brushes  slightly  from  the  position  tlmt 
they  would  occupy  If  the  field  were  uniform,  in  order  to  determine  the  amount 
and  character  of  the  variation  In  the  distribution  of  the  magnetic  lines  of  force, 
and  then  perforating  the  pole-pieces  to  the  degree  thus  found  to  be  necessary, 
substantially  as  described.” 

It  will  be  observed  that  neither  in  the  claim  nor  specification  is 
there  disclosed  any  means  or  method  of  determining  different  de- 
grees of  irregularity  of  force,  discovered  by  the  experimental  move- 
ments of  the  brushes  between  the  maximum  and  minimum  points  of 
commutation;  and  in  this  respect  the  process  of  this  patent  differs, 
apparently  to  its  disadvantage,  from  the  process  shown  in  the  earlier 
28  C.C.A.-33 
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patents,  Nos.  402.200  and  410.0.50,  fjrantod  to  J.  G.  Statter,  in  wliirh 
a volt  meter  is  used  to  obtain  fnmi  tbe  .ditferent  positions  of  the 
brushes  “relative  indications  of  the  elect ro-iuapnetic  force  of  the  cur- 
rent (whicli  are  also  relative  indications  of  the  resultant  ma'^netic 
intensity  produced  by  the  mutual  action  u|)on  each  otlu-r  of  the  field 
mapiets  and  the  armature)  flowinj;  through  the  coils.”  If  the  pmcess 
of  Scribner  and  Wanier  differs  otherwise  essentially  from  the  process 
of  Statter,  it  is  not  perceived,  and  whc'ther  there  are  other  differ- 
ences it  is  not  im|K)rtant  for  the  present  puq)ose  to  inquire.  Refer- 
ence is  made  inrthe  specification  of  the  patent  in  suit  to  the  fii*st  \xiX- 
eiit  of  Statter,  in  which,  though  the  process  is  explained,  the  claims 
are  for  a dynamo-electric  machine  or  motor  having  one  or  more  pole- 
pi«‘ces  cut  away  or  incised,  to  neutralize  inegularities  of  force  to  pre- 
vent 8t)arking  as  the  brushes  are  shifted;  but  it  is  pointed  out  tliat 
the  jx)le-i>ieces  there  shown  are  salient,  and.  consequently,  the  aimia- 
ture  can  be  rotated  only  in  one  direction,  “since  when  the  pok*s  are 
incised  for  rotation  in  one  dii*ection  the  lines  of  force  will  not  be 
proj)»*rly  distributed  for  rotation  of  the  armature  in  the  opposite  direc- 
tion.” The  special  and  characteristic  advantage  claimed  for  the 
dynamo  of  the  imtent  is  that  its  armature  rotates  in  either  direction, 
with  no  necessity  for  other  change  except  the  obviously  expedient 
tf  not  necessary  one  of  making  the  brushes  reversible.  This  is  dem- 
onstrated by  the  statement  in  the  specification  that  “our  invention 
consists  in  producing,  in  the  field,  lines  of  force  uniformly  distributed 
as  to  generating  or  current  producing  effect  throughout  the  arc  or 
segment  traversed  by  the  coils  of  the  armature  opj>osite  the  faces  of 
the  different  pole-pieces,  whert‘by  the  machine  is  made  cai>able  of 
running  in  either  direction.”  The  claim  is  for  “a  dynamo-electric  ma- 
chine Inning  consequent  pole-pieces  cut  away  or  perforated  on  a line 
coincident  with  a plane  passing  through  the  axis  of  the  annature 
shaft,  such  perforations  being  symmetrical  with  regard  to  said  plane, 
whereby  a unifoim  magnetic  field  is  pi*oduced,  regardless  of  the  direc- 
tion of  the  i-olation  of  the  armature,  substantially  as  described.”  It 
appears  from  the  file  wrapper  that  a claim  in  the  siune  tenns  as  this, 
except  that  it  contained  the  w’ords  “at  the  center”  immediately  after 
the  word  “perforatc'd,”  and  did  not  contain  the  clause,  “such  ixnfor- 
ations  being  symmetneal  with  regard  to  said  ])lane,”  was  rt*ject»^l 
as  containing  nothing  patentable  over  the  references  Statter,  No. 
402,200,  and  Hochhansen.  No.  404.818.  Those  patents  show  ample 
knowledge  of  the  irregnlaillies  in  the  field  of  force,  and  of  the  dis- 
tortion of  the  lines  of  force  due  to  armature  reaction,  to  which  im- 
perfect short-circuiting  and  the  cons(‘<pient  sparking  or  burning 
are  attributable,  and  also  .show  the  nuMluMl,  not  essentially  unlike 
that  of  the  patent  in  suit,  and  aiqilicable  e<pially  to  salient  and  con- 
se(pient  ]>ole-pieces,  of  making  the  field  of  force  unifonn.  With  a 
knowledge  of  the  earlier  pai(aits  in  tlu‘  art  it  mild  not  be  invention 
to  produce  unifonnity  in  the  field  of  force  of  a consequent  pole  piece 
or  ]>i(‘ces,  and  it  is  difficult  to  believe  that  it  was  not  evident  from 
the  beginning  that,  in  a poh^-piece  of  ordinary  form,  tbe  Ixiring  or 
cutting  re(piisite  for  that  purpose  must  be  at  or  near  the  center,  and. 
once  the  advisability  of  rotation  in  either  direction  was  thought  of. 
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it  must  likowise  liavo  h(‘en  manifest  that  symmetry  of  construction 
was  ('sseutial,  and  that  to  accomi)lish  tlio  end  it  was  only  necessary 
that  the  i>ole-j»k*ces  b(?  eiit  away  or  perforated  s>Tnmetrically,  and  to 
the  proper  extent,  “on  a line  coincident  with  a plaui*,  passing  through 
the  axis  of  the  armature  shaft.”  To  what  extent  the  cutting  or  bor* 
ing  must  go  seems  to  Ik?  a matter  of  experiment  in  each  case.  The 
specification  says  that  ‘‘every  dynamo  must  have  its  ix)le-pieces  sjh*- 
cially  constructed  and  adjusted,  as  no  two  dynamos  contain  the  same 
character  of  iron  with  respect  to  magnetism.”  Tlie  one  e.xpert,  on 
whose  testimony  the  appellant  relied,  mad('  repeated  stat(*ments  to 
the  same  eirt^ct.  For  instance,  in  his  examination  in  chief,  he  said: 

“This  operation  requires  the  exorcise  of  caution  auU  good  jmlj?inont.  because, 
to  protiuee  the  Uesirotl  result,  the  exact  amount  of  metal  uecessaiy  to  the  uni- 
form distribution  of  the  lines  of  force  must  be  cut  away,  and  one-half  of  such 
amount  must  l)e  taken  frotn  each  side  of  a line  that  is  coincident  with  a plane 
passing  through  the  axis  of  the  armature  shaft,  in  order  that  the  dynamo  shall 
run  sparkless  and  maintain  a steady  current,  which  under  all  conditions  of 
load,  or  when  operatetl  in  either  direction,  shall  always  be  the  same  in  amount.” 

On  cross-examination,  after  a similar  statement,  he  said: 

“In  other  words,  there  is  just  a correct  amount  of  metal  to  be  removed,  and 
a corrwt  disposition  of  that  metal  remaining,  which  will  produce  a uniform 
field,  and  any  variation  therefrom  produces  nonuniform it>'.” 

When  asked  w'hether  tlie  sejwration  of  the  upper  or  north  poles 
of  the  machine  shown  in  figure  10  of  the  Houston  ptitout,  No.  258,048, 
tends  to  make  the  field  more  uniform  than  it  would  be  if  the  poles 
were  not  separated,  he  answered  that  that  “could  be  determined  only 
by  experimental  tests.” 

The  proposition  announc‘ed  in  Thomson-Houston  Electric  Co.  v. 
Western  Electric  Co.,  34  U.  S.  App.  180,  250,  10  C.  C.  A.  042,  and 
70  Fed.  69,  that,  “wiien  such  tests  are  necessary  to  distinguish  one 
device  from  another,  it  is  manifestly  an  impracticable,  not  to  say  dan- 
gerous, i^roposition  that  tlA  making  or  using  of  either  under  a given 
patent  may  be  declarcnl  to  be  an  infringement  of  a different  i)utent 
upon  the  other,”  would  seem  to  apply  with  equal  or  great(‘r  force 
here.  But,  that  aside,  it  is  clear  that  the  earlier  electric  machines, 
of  which  patents  No.  184.000,  to  Holcombe;  No.  233,047,  to  Thom- 
son; No.  258,648,  No.  272,250,  and  No.  280,012.  to  Houston;  No.  330,- 
830.  to  Johnson;  No.  332, (J82,  to  F.  G.  Waterhousr*;  No.  335.098,  to 
Fisher;  and  No.  389,029,  to  A.  G.  Waterhouse. — arc  examples,  in 
which  the  pole-pieces  were  cut  away  or  ixa-foraled  or  entirely  severed 
at  or  near  the  line  of  the  plane  of  the  axis  of  the  anii.itiire  shaft, 
w’cre  or  were  not  anticipations  of  the  patent  in  suit  according  to  the 
result  of  experiimmtal  tests,  and,  such  tests  not  having  bt'cn  made, 
it  remains  a question  of  reasoning  or  conjecture,  in  the  light  of  the 
evidence,  whether  the  particular  conslruclion  shown  in  any  of  the 
prior  devices  was  such  as  to  produce*,  or  to  tend  in  a substantial  de- 
gree to  produce,  the  de.«eir(*d  uniformity  in  the  field  of  force.  It  is 
not  enough  to  exclude  those  patents  from  consideration  to  say  that 
the  incisions  or  perforations  or  so|>arations  of  the  parts  of  the  i>ole 
pieces  were  intend(‘d,  or  were  described  as  intended,  for  some  other 
purpose  than  to  produce  a uniform  field,  as,  for  instance,  fur  the  piir- 
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pose  of  ventilatin"  the  machine.  Ventilation  was  necessary  only 
to  prev(*nt  or  to  restrict  the  consequences  of  sparkinp:,  which  results 
fixim  iiT(‘jj:ularities  in  the  field  of  force;  and  in  the  lijfht  of  the  leam- 
in»?  ctaitributed  by  the  experts  it  seems  probable,  if,  indet^d,  not  cer- 
tain, that  the  beneficial  effect  accomplished  was  more  the  result  of 
decreasf'd  irre^jularities  in  the  field  of  force  than  it  was  of  the  ventila- 
tion, wlu‘ther  the  pjitent(*es  so  understood  or  not.  It  was  common 
Unowledf^e  that  the  distribution  of  the  lines  of  force  depended  largely 
upon  the  form  of  construction  or  distribution  of  metal  in  the  pt)le- 
pieces,  whether  salient  or  consequent;  and  that  the  reason  why  this 
was  so  was  also  well  undei-stood,  if  not  otherwise  proved,  is  demon- 
strated by  the  patents  to  Statter  and  Hotdihausen.  It  is  therefore 
not  to  be  belieunl  that  when  other  and  earlier  patentees  constructed 
electric  j^enerators  or  motors  with  pole-pieces  incised,  severed,  or 
I>erforated  at  or  n<‘ar  the  center,  or  elsewhere,  they  did  not  know  that 
the  incision  or  other  particular  chanjre  of  fonn  ji:iven  to  the  iK)le- 
piece  would  have  a certain  atid  definite  efftH't  ui>on  the  working  of 
the  dynamo,  and  w'lu*ther  th(*y  knew  just  what  the  effect  would  be, 
or  why  it  w’ould  result,  is  immaterial.  It  was  an  inevitable  rt*sult. 
and  not  merely  an  accidental  phenomenon,  like  the  formation  of  fat 
acid  in  Perkins’  steam  cylinder,  which  in  Tilghman  v.  Proctor,  102 
U.  S.  107,  111,  was  declared  to  be  ot  no  consequence.  \Miat'^ver 
others  had  done  in  the  way  of  shaping  pole-pi<H*es,  and  whattoer 
the  effect  upon  the  field  of  force  of  what  was  so  done,  before  the 
jiatent  to  Scribner  and  Warner,  the*  amsfilee  had  the  right  to  do 
after  the  issue  of  that  patent;  and  unless  done  bv  the  pro<*ess  of 
that  patent,  which  for  the  purjxjse  of  this  statemtuit  is  assunuKl  to 
be  valid,  the  machine  produc(*d  could  n«»t  be  dtHuned  to  infringe  the 
second  claim  in  question,  though  shown  by  experimental  tests  to 
have  pole-pieces  with  a uniform  field  of  force.  It  is  beyond  doubt 
that  the  particular  construction  or  adjustment  of  material  us«*d  in 
the>c*onstruction  of  the  pole-pieces  of  the  ^rlier  patents  had  a direct 
effect  upon  the  distribution  and  regularity  of  the  lines  of  force,  and 
the  iu‘ct‘ssiiry  inference  is  that  in  the  machines  which  had,  as  most 
of  them  did  have,  incisions,  perforations,  or  separations  located  at 
or  near  the  c'cnter  of  the  pole-pieces,  and  symmetrical,  or  nearly  smii- 
metrical,  with  reference  to  a line  (‘oincident  with  a plane  passing 
through  the  axis  of  the  armature  shaft,  the  fields  of  foive  were 
thereby  made  in  some  d(*gree  more  uniform,  and  that  any  one  skilled 
in  the  art  w’ould  have  so  understood  before  the  patent  in  suit  was 
granted  or  its  contents  made  public.  As  already  explained,  it  was 
w^ell  known  in  tin*  art  that  sparking  and  like  irregularities  in  the 
action  of  electric  dynamos  were  due  to  unequal  distribution  and  to 
distortion  of  the  lines  of  electric  force  cut  by  the  moving  coils  of 
the  armature,  and  it  was  known,  too.  that  the  amount  of  distortion 
or  irregularity  of  distribution  of  the  lines  depend(Hl,  other  things  be- 
ing equal,  ujM)!!  tlie  form  and  proportion  of  parts  of  the  pole-pieces. 
It  was  therefore  o|»en  to  everj'  one  to  make  his  pole-pitH;es  in  any 
possible  form  for  the  purpose  of  producing  a uniform  field.  There 
w^ere  knowm  methods  of  overcoming  the  consequences  of  an  irregu- 
lar field,  such  as  automatically  variable  brushes,  an  air  blast  at  the 
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point  of  the  brnslies  to  blow  out  tin*  s]>ark,  and  dividinj;  the  eoininu- 
tator  into  numerous  sejrmeiits,  and  (•(jiiiuM  tiii’;  tluuewith  corresitond* 
in"ly  small  roils  of  wire  around  the  armature:  but,  to  pnxlme  uni- 
formity of  the  field,  there  was,  as  it  was  well  understood,  no  way 
exc  ept  to  obtain  the  best  adjustment  of  metal  in  the  i>ole-pieces.  and 
the  aeeomj)lishment  and  determination  of  that  result,  if  the  stat(‘- 
ments  quotixl  from  the  patent  and  from  the  testimony  of  thi*  ap|)el- 
lant's  expert  be  accepted,  dc*|)end(^  and  must  continue  to  depcuid 
larjrely  on  exp(‘rimeiital  tests.  A process  for  accomplishing  the  end 
might  well  be  the  subject  of  a patent,  and  |)ossibly  tlu‘  discovery  of 
an  exact  fonn  of  construction,  fx)ssessing  a distinct  advantage  over 
other  forms,  might  also  prot(‘ct(‘d  bv  a patent  (ravculv's  Adm’r  v. 
Deere  & Co..  24  IT.  S.  App.  G17,  iVM,  13  C.  C.  A.  452,  and  OG  F.d.  30.5); 
but  it  is  impossible,  in  view  of  the  prior  art,  to  concede*  to  the  ap|x*l- 
lant  a monopoly  of  the  right  to  pre)duce  a uniform  field  in  a conse- 
quent pole-pie*<‘e,  by  giving  it  a symmetrical  shajK*  of  the  charact(*r 
stateel,  in  order  that  there  may  be  rotation  of  the  armature  in  either 
direction.  If  the  pat(*nt  covers  a pole-piece  so  incised  or  perforated 
as  to  have  a uniform  field,  it  covers  one  so  shaped  in  the  first  in- 
stance. without  l)oring  or  cutting,  as  to  have  a uniform  fi(*ld.  That 
the  device  is  not  new,  meiely  because  rotation  in  either  dir(*ction  is 
made  possible,  is  clear,  because*  such  rotation  is  shown  in  se*veral  of 
tin*  prior  patents  already  mentioiuHl. 

That  the  decree  below  should  be  affirmed  we  have  no  doubt,  and  it 
is  so  ordered. 


(84  Fed.  (81.) 

THE  RABBONI. 

THE  NELLIE  E.  RTTMBALL. 

(Circuit  Court  of  Appe.ils,  First  Circuit.  February  1,  1898.) 

Nos. 

Costs  in  Admiuai.ty  A ’CEAije — Docket  Fees. 

In  cross  ai)i)cals  liojird  together  on  the  same  evidence  only  one  docket  fee 
Is  taxable. 

This  was  an  appeal  from  the  cl(*rk’s  taxation  of  costs.  For  report  of 
the  opinion  on  the  iiH*rits.  st*e  2G  C.  C.  A.  .371),  SI  Fed.  239. 

Edward  S.  Dodge,  for  the  Nellie  E.  Rumball. 

Eugene  P.  Carver,  for  the  Kabboni. 

Before  COLT,  (^ircuit  Judge,  and  ALDRICH,  District  Judge. 

PER  CURLVM.  This  is  an  appeal  from  tin*  clerk’s  taxation,  in 
which  four  docket  or  attorney  fees  were  allowed  the  prevailing  party. 
In  the  controversy  to  which  this  taxation  relates  there  were  two  ajH 
peals  and  two  cross  aiijx'als.  The  appeals  and  cross  appeals  were  en- 
tered separately  ui)on  the  dock(*t,  but  heard  together  upon  the  siime 
evid€*nce,  and  tlieit*  was  a decree  that  ‘‘costs  in  this  court  are  adjudg(*d 
to  the  owners  of  Nellie  E.  RumlKill.”  Such  decn*e  means  only  that 
costs  are  to  b<*  taxed  in  accoi*djuice  with  the  statutes,  tht*  rules,  and 
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the  ordinary  practice.  The  practice  in  the  supreme  court  is  to  tax 
one  fee  only  in  case  of  an  appeal  and  a cross  appeal.  Uniformity  in  mat- 
ters of  this  kind  is  desirable,  and  for  this  reason  we  adopt  the  practice 
of  the  supreme  court,  although  for  a considerable  period  a different 
practice  has  obtained  in  this  circuit.  The  taxation  should  be  modi- 
fied according  to  these  views,  and  it  is  therefore  ordered  that  the  tiixa- 
tion  shall  include  two  docket  fees  only.  It  is  also  ordered  that  a man- 
date issue  at  once. 


(84  Fed.  681.) 

BRIGGS  V.  TAYLOR. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.  February  1,  1898.) 

No.  237. 

Admiralty  Procedure— Parties— A ppear.ance. 

Wlien  a stran;;er  to  an  ori>;inal  in>el  in  rein,  claiming  to  be  the  owner, 
gives  a releaw"  Imnd  conditioned  to  restore  the  vessel  as  the  court  shall 
direct,  pay  damages  for  its  use  and  detention,  and  “perform  auy  other 
Judgment  which  the  court  may  render,”  etc.,  he  thereby  becomes  a party 
to  the  cause,  and  is  bound  by  a default  decree  thereafter  e«^ered  in  accord- 
ance with  stipulations  of  the  bond. 

Ajipeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia. 

Edward  R.  Baird,  for  appellant. 

Hughes  & Hughes,  for  appellee. 

Before  GOFF  and  81  MONTON,  Circuit  Judges,  and  PURNELL, 
District  Judge. 

PURNELL,  District  Judge.  On  the  12th  day  of  April,  1897, 
appellee  filed  in  the  district  court  for  the  Eastern  district  of  Virginia 
a libel  in  due  form  against  the  steam  launch  Sylph,  her  engines, 
tackle,  etc.,  and  “against  all  persons  intervening  for  their  interest 
therein.”  The  libel  alleges  sole  ownership,  and  that  the  launch  had 
been  navigated  under  authority  of  libelant  by  one  Raper,  as  master, 
until  the  morning  when  the  libel  was  filed,  when  Raper  was  removed, 
and  another  appointed  master;  that  Raper  refused  to  give  up  pos- 
session; that  the  vessel  was  in  the  district;  that  the  premises  were 
true,  and  within  the  admiralty  jurisdiction  of  the  court.  Stipula- 
tions were  filed,  attachment  issued,  and  w'as  served  on  Raper.  On 
the  same  day  a bond  was  filed  with  George  8.  Briggs,  appellant,  as 
principal,  and  two  sureties,  for  the  release  of  the  vessel,  reciting  that 
w'hereas,  George  8.  Briggs,  the  “appellant,”  claims  to  be  the  owner  of 
a certain  steam  launch  called  the  “8ylph.”  and  desires  to  take  the 
said  steam  launch  into  possession,  etc.,  and  providing  for  the  return 
of  the  said  steam  launch,  and  the  payment  of  damages  and  costs,  in 
the  usual  form.  On  the  ”d  day  of  ^lay  a decree  was  entered  (the 
time  allowed  Iw  law  and  by  the  rules  of  the  court  for  making  defense 
having  elapsed,  and  no  defense  having  been  interposed)  adjudging 
the  said  G.  8.  Briggs  and  steam  launch  in  contumacy  and  default, 
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and  the  libel  taken  for  confessed.  The  court  then  proceeded  to  hear 
the  cause  ex  parte,  and,  upon  satisfactory  proofs,  adjudged  appellee 
the  owner  of  the  launch,  ‘'and  no  one  else  is  such  owner.”  the  posses- 
sion of  G.  S.  Briggs  wrongful,  and  ordered  the  marshal  to  put  a]»pel- 
lee  in  possession.  The  cause  was  then  referred  to  a commissioner 
to  ascertain  and  report  to  what  extent  the  launch  had  been  damag(Hl 
since  the  filing  of  the  libel,  together  with  what  was  a reasonable 
sum  per  diem  for  her  use.  On  the  8th  of  May  the  commissioner  filed 
his  report,  and  on  the  11th  of  May,  no  exceptions  being  filed,  a de- 
ci^ee  was  entered  confirming  the  report,  ordtuing  restoration  of  the 
vessel,  and  judgment  against  the  appellant  and  sureties  on  the  bond. 

Six  days  thereafter  appellant  filed  a petition  reciting  the  proceed- 
ings, claiming  he  w’as  not  a party  thereto,  that  no  process  had  been 
issued  against  or  served  on  him,  and  that  he  was  interested  in  the 
vessel  by  a title  merely  equitable.  This  petition  closes  with  the 
statement:  “Appearing,  therefore,  solely  for  the  purpose  of  moving 
to  set  these  proceedings  aside,  he  res|K*ctfully  shows  that  the  same 
are  coram  non  judice  and  void  as  to  him,”  etc.  Appellee  filed  an 
answer  to  this  petition,  and  against  his  protest  the  case  was  again 
referred  and  the  damages  reduced.  Appellant  appeared,  and  intro- 
duced testimony  before  the  commissioner,  and  filed  exceptions  to 
the  report,  all  of  which  are  to  items  of  damage,  and  not  of  law, 
which  exceptions  were  overruled,  and  a decree  entered  for  appellee, 
from  which  Briggs  appealed. 

The  grounds  of  appeal  are  not  tenable.  There  are  two  well-known 
ways  by  which  a party  can  get  into  court, — one  passive,  one  active; 
the  latter  being  even  more  effective  than  the  former.  There  may  be 
defects  in  process  or  in  service,  but,  when  a party  comes  into  court 
of  his  own  motion,  there  can  be  neither.  And  this  is  as  true  in 
courts  of  admiralty  and  maritime,  as  in  courts  of  law  and  equity, 
jurisdiction.  Briggs  was  not  a party  to  the  original  libel  proce<‘d- 
ings, — he  was  not  known  to  the  court, — but  for  some  i-eason  he 
gave  bond,  claiming  to  be  the  owner  of  the  launch,  which  claim  he. 
never,  as  far  as  the  record  shows,  attempted  to  prove;  but  he  took 
possession  of  the  vessel,  and  presumably  used  it,  for  it  is  alleged 
in  the  bond  that  it  was  necessary  to  him  in  his  business.  The  condi- 
tion of  the  bond  was  for  the  restoration  of  the  property  as  the  court 
should  direct,  together  with  damages  for  the  use  and  detention, 

“and  to  perform  any  other  judgment  which  the  court  may  render  in 
said  cause,  and  pay  all  costs  and  damages  which  may  be  awarded 
against  him  by  said  court,”  etc.  Briggs  thus  made  himself  a party 
to  the  proceeding  as  effectually  as  if  process  had  been  regularly 
issued  against  and  served  on  him.  He  voluntarily  took  Uaper’s 
place,  and  ignored  Raper  in  all  subsequent  proceedings.  The  libel 
was  properly  against  the  vessel  in  rem,  and  in  personam  against  the 
person  in  possession.  U.  S.  Admiralty  Kule  20;  The  Corsair,  14.‘)  U. 

S.  .‘{.35,  12  Sup.  Cf.  949;  The  S.  C.  Ives,  Xewb.  205,  Fed.  Cas.  No. 

7,958.  Kaper  has  never  answered.  The  time  expired  for  answering 
under  the  rules,  and  Briggs,  in  possession  using  the  launch,  ignoring 
alike  Raper  and  the  court,  offered  no  defense  or  proof  of  ownership. 

The  return  day  passed,  and  no  defense  was  offered.  Under  the  cir  ^ 
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cumstancos,  it  was  not  only  in  accordance  with  the  rules  in  ad- 
miralty, but  the  duty  of  the  judjj:e  to  pronounce  him  in  contumacy 
and  default,  and  adjudge  the  libel  to  be  taken  pro  confesso.  and  to 
pro<-eed  to  hear  the  cause  ex  j>aiie.  Under  such  circumstances,  a 
default  has  the  sjime  etfect  as  a default  at  common  law.  Rule  20; 
Miller  v.  U.  S.,  11  Wall.  208. 

The  proceedings  being  regiilar,  it  was  too  late,  six  days  after  a 
decree,  to  enter  a “sj)ecial  app(*arance,’’  and.  subsequent  proceedings 
being  all  at  the  instance  of  the  appellant,  he  waived  any  sujiposed 
irreirularity.  The  relief  granted  by  the  decree  was  only  such  as  was 
stipulated  for  in  the  bond.  The  proceedings  after  May  11th  were 
at  the  instance  of  api)ellant,  and  the  exceptions  involve  no  (juestion 
of  law,  but  are  to  findings  of  fact.  “And  other  plain  errors,*’  as 
assigned  in  the  record,  is  not  a coiii])liance  with  the  rules  of  this 
court.  Krrors  not  assigned  according  to  the  rules  will  be  disre- 
garded, but  the  court,  at  its  option,  may  notice  a plain  error  not  as- 
signed. Rule  11,  21  C.  C.  A.  cxii.,  78  Fed.  cxii.  We  see  no  reason 
to  exercise  this  option. 

The  original  bond  having  been  adjudged  sutficient  for  the  reten- 
tion of  the  launch,  and  appellant  having  paid  the  cost  in  the  district 
court,  the  judgment  here  is  that  the  decree  appealed  from  be  aftinned. 
and  that  appellee  recover  his  costs  in  this  court  expended.  This 
cause  is  remanded  to  the  court  below,  with  instructions  that  a decn*e 
be  entered  against  appellant,  and  the  sureties  on  his  bond,  for  snch 
damages  as  may  be  proper  on  account  of  the  detention  of  the  said 
vessel  by  said  George  S.  Briggs.  Affirmed. 


(84  Fed.  7.^“).) 

CARTER  et  al.  v.  COUCH. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.  May  25,  1897.) 

No.  549. 

1.  Res  Judicata— CoLi.ATEiiAL,  Attack. 

A money  Judjtment  recovered  in  a case  In  which  the  defendant  sets  up 
a discharge  in  bankruptcy  Is  conclusive,  in  a collateral  pr(M*eediiig.  Iwth 
of  the  fact  of  indelitedness.  and  that  the  discharge  did  not  discharge  the 
particul.ar  demand  sued  on. 

2.  Deeds— Dukess, 

’ A decil  made  to  discharge  an  actual  Indebtedness,  though  given  under 
duress,  is  not  absolutely  void,  but,  at  most,  voidable. 

3.  Laches— Deed  Given  under  Duress. 

A delay  of  10  years  In  bringing  proct*edlug.s  to  avoid  a deeil  which  the 
grantor  claims  was  procured  from  him  bj-  duress  Is  laches  which  will 
estop  him  and  his  heirs  from  disturbing  a title  based  thereon,  for  which 
value  was  paid. 

Aiqtujtl  from  the  Circuit  (’’ourt  of  the  United  States  for  the  Western 
District  of  Texas. 

This  suit  was  commenced  September  22.  lSi)2.  by  S.  E.  Couch  against  Thoiv 
dore  II.  Wood,  in  the  district  court  of  Crockett  county,  Tex..  In  the  onllnarv* 
f(jrm  of  trespass  to  try  title,  under  the  Texas  statutes,  to  recover  15  sections 
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of  land  In  Crockett  county,  with  an  additional  count  to  remove  a cloud  alleged 
to  be  cast  upon  tiie  title  by  the  assertion  of  some  claim  of  title  by  tbe  de- 
fendant. The  ca.se  was  removed  to  tbe  circuit  court  for  the  Western  district 
of  Texas  by  the  defendant,  win)  tiled  therein  an  answer,  amended  an.swer.  and 
cross  bill.  He  died  pending  the  suit,  and  the  cause  was  revived  in  llie  name 
of  hi.s  dangliter  and  sole  h(‘ir  at  Law.  Clara  A.  Carter,  JoiiUHl  by  ln*r  liusband. 
S.  I).  Carter.  Thereafter  the  piaintitT.  l»y  w:iy  of  repleader,  tiled  an  origin.Ml 
bill  of  complaint  in  equity.  Various  other  plea<liugs  were  tiled  in  the  progress 
of  the  cause,  and  after  a trial  on  the  merits  a decree  was  reudereil  on  April  1, 
ISIHJ.  in  favor  of  the  piaintitT.  for  the  lands  in  controversy,  <|uieting  his  title, 
and  atTordlng  other  relief.  From  the  pleadings  and  the  evidence  the  follow- 
ing facts  appear: 

From  1SU8  to  1872  the  defendant  Tlteodore  H.  Wood  was  agent  and  treasurer 
of  the  Peterborough  Railroad  Company,  in  New  H.nmpshire,  and  ns  such  gave 
lK>nd  in  the  sum  of  $15,000,  witli  Josiah  (i.  Graves  and  William  W.  Bailey  as 
sureties.  For  his  services  he  presented  a bill  to  the  company  for  $4,2tK), 
wliicli  was  approved  by  the  president  and  other  oUlcers;  and  he  thereupon, 
with  their  consent,  paid  that  amount  to  himself.  On  April  15.  1S79,  Wood 
procure<l  a discharge  in  bankruptcy,  in  the  district  court  of  the  Cnlted  States 
for  the  illstrict  of  New  Ham|)sliire.  Thereafter,  and  in  1882,  the  Peterborough 
Railroad  Company  luought  a suit  on  Wood’s  bond  in  the  supreme  court  of 
New  llampsliire  for  tlie  county  of  Hillsboro;  and,  although  bis  discharge  In 
bankruptcy  was  set  up  as  a defense,  a judgment  was  recoveretl  against  him 
and  his  sureties  for  .StJ.OOO.  It  was  paid  by  his  bondsmen.  Graves  and  Bailey, 
who  sub.se(iuently  caused  him  to  be  indicted  in  New  Hampshire  for  eml)ezzling 
the  $4,200  which  he  liad  pal<l  to  hlm.self  as  treasurer  of  the  railroad  company. 
They  caused  him  to  be  arrested  in  Massacliu.setts.  carried  on  a warrant  of 
extradition  to  New  HampshlFc.  and  there  incarcerated.  On  .Tune  ID,  1882. 
while  still  in  custody,  on  the  request  of  his  bondsmen  he  executed  to  one 
Frank  A.  McKean,  as  trustee,  a deed  to  the  Texas  lands  in  controversy,  where- 
upon he  was  released,  and  no  furtlier  proceedings  were  had  against  him  under 
the  Indictment. 

At  that  time  Crockett  county,  Tex.,  in  wlilch  the  lands  were  situated,  was 
unorganized,  and  the  deed  was  filed  .Tune  .*10,  1882,  for  record,  in  Tom  Green 
county,  to  which,  complainant  claims.  Cr(M*kett  county  was  then  attached  for 
registration  puri)oses.  Sul)sequently  Crockett  county  seems  to  have  l)een  at- 
tached for  registration  purpo.ses  to  Val  Verde  county,  and  on  May  7.  188D, 
McKean  caused  his  de^  to  be  there  filed  for  record.  Soon  after  Wood’s 
relea.se  from  imprisonment  under  tlie  indictment,  he  brought  a suit  In  Suffolk 
county.  Mass.,  against  his  bondsmen.  Graves  and  Bailey,  and  also  against 
Charles  H.  Burns,  the  county  solicitor  of  Hillslmro  county,  N.  H.,  where 
tlie  indictment  was  found,  for  false  imprisonment,  which  suit  ultimately 
resulted  in  a verdict  and  judgment  for  the  defendants.  In  March,  1885.  Wood 
filed  In  the  clerk’s  office  of  Kinney  county,  Tex.,  to  which  county,  defendants 
claim,  Crockett  county  was  tlien  attaciied  for  recording  and  judicial  purjioses, 
a caveat  concerning  the  lands  in  <iuestion.  duly  signed  and  acknowledged  by 
him.  and  warning  all  persons  against  negotiating  therefor  or  meddling  tliere- 
with,  and  stating  that  tlie  deed  of  trust  from  himself  to  McKean  had  been 
improperly  and  unlawfully  obtained. 

On  May  27,  1801,  McKean  conveyed  the  lands  to  the  plaintiff,  S.  E.  Couch, 
for  a consideration  partly  in  cash,  and  partly  in  deferred  purcliase-money  notes. 
The  complainant  relies  upon  the  title  thus  acquired,  and  contends  that  the 
deed  from  Wood  to  McKe.'in,  trustee,  was  a legal  and  valid  conveyance,  and 
that  in  any  event  he  was  an  Innocent  purchaser  for  value,  withotit  any  notice 
or  knowledge  of  tlie  claims  of  the  defendants,  or  of  the  caveat  tiled  liy  Wood 
in  Kinney  county.  The  defendants’  position  is  that  the  judgment  obtained 
against  Woo<l  and  his  bondsmen  by  the  Peteriiorough  Railroad  Company  was 
fraudulently  obtained,  and  void;  that  the  indictment  against  him  was  pro- 
cured for  the  purpose  of  forcing  him  to  make  a settlement  with  his  bondsmen, 
and  that  the  deed  to  McKean  in  trust  for  them  was  given  under  diiri'ss,  and 
w’as  consequently  invalid;  tliat  the  deed  from  McKean  to  the  complainant 
was  made  without  consideration,  and  in  pursuance  of  a combination  or  con- 
spiracy between  complainant  and  McKean.  Bailey,  and  Graves  to  perfect  the 
title  in  complainant;  and  that  the  latter  had  full  notice  of  all  the  frauds,  inju- 
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rles,  and  wrongs  practiced  upon  Wood,  so  that  the  title  in  his  hands  was  void 
as  against  the  defendants. 

B.  D.  Owen,  for  appellants. 

S.  R.  Fisher,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

PARDEE,  Circuit  Judge.  The  case  made  by  the  amended  bill  of 
complaint  appears  to  be  one  of  slander  of  title,  rather  than  to  remove 
clouds  from  title,  and  was  probably  demurrable  on  the  ground  that 
the  complainant  had  a complete  and  adequate  remedy  at  law.  Pom. 
Eq.  Jur.  § 1399;  Nickerson  v.  Loud,  115  Mass.  94. 

The  judgment  against  Wood  and  his  bondsmen,  rendered  in  the  case 
of  Railroad  Co.  v.  Wood,  in  the  supreme  court  of  the  state  of  New 
Hampshire  for  the  county  of  Hillsboro,  conclusively  settled  the  fact 
that  Wood  was  indebted  to  the  railroad  company,  and  that  Wood’s  pre- 
vious discharge  in  bankruptcy  did  not  discharge  the  indebtedness.  As 
the  judgment  rendered  in  the  case  mentioned  was  satisfied  by  Graves 
and  Bailey,  Wood  became,  and  was,  indebted  to  Graves  and  Bailey  for 
the  amount  thereof.  As  Wood  was  indebted  to  Graves  and  Bailey, 
the  deed  of  Texas  lands  in  part  payment  and  settlement  of  such  indebt- 
edness, though  given  under  duress  of  imprisonment,  was  not  absolutely 
. void,  but,  at  most,  voidable.  The  action  thereafter  instituted  by  Wood 
against  Bums  and  Graves  and  Bailey  in  the  superior  court  of  Suffolk 
county,  state  of  Massachusetts,  for  damages  for  false  imprisonment, 
was  certainly  not  a repudiation  of  the  above-mentioned  deed.  It  ought, 
rather,  to  be  viewed  as  a ratification.  This  deed,  executed  June  19. 
1882,  outstanding,  the  failure  of  Wood  to  institute  proceedings  to 
avoid  the  same  until  the  commencement  of  the  present  suit  was  laches, 
which,  in  a court  of  equity,  should  estop  Wood  and  his  heirs  from  dis- 
turbing any  title  based  upon  the  deed  in  question,  for  which  value  was 
paid.  On  full  consideration  of  the  pleadings  and  all  the  facts  and  cir- 
cumstances shown  by  the  evidence,  we  conclude  that  the  decree  ap- 
pealed from  does  substantial  justice  and  equity  between  the  parties, 
and  ought  not  to  be  disturbed.  Decree  affirmed. 


(84  Foil  758.) 

NEW  YORK  NEWS  PTtr.  CO.  v.  HE  FREITAS. 

(Circuit  Court  of  Second  Circuit.  January  7,  1898.) 

No.  17. 

Libel — iNSTurcTroN  as  to  Damaoks — DismF.TioN  or  .Icry. 

In  an  action  for  publii^hiug  a libel  charging  plaintiff  with  a grave  crime. 
It  is  not  error  to  refuse  to  instruct  the  jurj'  that  they  may  find  a verdict 
for  noinlu.Ml  d.Tinages.  tliough  the  evidence  may  warrant  such  a verdict, 
the  amount  of  damages  awarded  being  discretionary  with  the  jury,  within 
the  evidence. 

In  Error  to  the  Circuit  (iJouit  of  the  United  States  for  the  Southern 
District  of  New  York. 
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This  was  an  action  for  libel  by  De  Freitas  against  the  New  York 
News  Publishing  Conijiany.  There  was  judgment  upon  a verdict  for 
plaintiff,  and  defendant  brings  error. 

Delos  McCurdy,  for  plaintiff  in  error. 

S.  R.  Ten  Eyck,  for  defendant  in  error. 

Refore  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURIAM.  Error  is  assigned  to  the  refusal  of  the  trial  judge 
to  instruct  the  jury  that  they  might  fin^  a verdict  for  nominal  dam- 
ages. The  action  was  libel,  and  the  libel  imputed  to  the  plaintiff 
complicity  in  tlie  theft  or  embezzlement,  recently  discovered  at  Rio 
Janeiro,  of  a large  sum  of  money.  The  libel  was  published  in  a news- 
paper of  New  York  City,  having  no  circulation  outside  of  that  local- 
ity. The  plaintiff  was  a citizen  of  Brazil,  residing  in  Rio  Janeiro,  and 
keeping  hotel  there  at  the  time.  The  evidence  authorized  the  jury 
to  find  that  the  article  was  published  by  the  defendant  without  ac- 
tual malice,  as  a news  item  received  from  a reputable  news  agency 
in  the  usual  course  of  busines.s.  The  trial  judge  instructed  tlie  jury 
that,  although  there  was  no  proof  of  actual  damages  in  the  case,  the 
law  presumed  the  plaintiff  had  been  injured  in  his  feelings  and  rep- 
utation by  the  publication  of  the  libelous  article,  and  that  they  were 
authorized  to  award  to  him  compensator}’  damages.  He  subsequently 
instructed  them  that  there  was  no  evidence  that  the  plaintiff  himself 
had  ever  seen  the  libelous  article,  or  that  it  had  ever  been  read  by  any 
resident  of  Brazil,  and  that  there  was  no  evidence  that  the  plaintiff 
had  been  injured  by  it  in  his  business,  property,  or  social  status.  He 
was  requested  for  the  defendant  to  instruct  the  jury  that,  if  they 
found  that  the  article  was  published  without  malice,  in  good  faith, 
and  in  the  usual  course  of  business,  they  might  find  a verdict  for  nom- 
inal damages.  This  instruction  was  refused. 

The  law  implies  damages  from  a publication  of  a libel,  as  in  all 
other  cases  of  actiomxble  wrong,  and  a party  is  ordinarily  entitled  to 
a substantial  recover}’  if  the  libel  has  imputed  to  him  a grave  crime 
or  a degrading  offense.  Nevertheless,  there  are  cases  in  which  it  is 
apparent,  from  the  peculiar  facts  attending  the  publication  or  the 
situation  of  the  plaintiff,  that  the  real  injury  has  been  inappreciable, 
and  the  wrong  practically  inconsequential;  in  w'hich  cases  it  is  the 
province  of  the  jury,  in  the  exercise  of  their  discretion,  to  award  small 
damages  or  nominal  damages  only.  WTiether  the  circumstances  in 
evidence  in  the  present  case  were  such  as  would  have  justified  a ver- 
dict for  nominal  damages  only  is  a question  w'hich  we  are  not  called 
upon  to  decide.  Assuming  that  they  were,  and  that  the  instruction 
re<iuested  for  the  defendant  might  have  Ix^en  properly  given,  the  re- 
fusal was  not  error.  The  instruction  was  one  to  be  given  or  w’ith- 
held,  in  the  discretion  of  the  trial  judge.  He  had  instructed  the  jury 
that  they  were  to  award  compensatory  damages,  and  had  called  their 
attention  to  the  fact  tending  to  show  that  the  plaintiff  had  not  suf- 
fered in  his  feelings,  nor  to  the  extent  ordinarily  incident  to  the  pub- 
lication of  a libel  in  other  respects.  It  was  no  more  his  duty  to  in- 
struct them  that  they  might  award  nominal  damages  than  it  would 
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liavo  l)(*(*n  to  instruct  them  that  thov  mijjht  awaixl  ony  other  specified 
ainonut.  The  <‘ase  wjis  not  one  in  \vhi<*ii  nominal  dainafjes  only  were 
recoverable.  Ilaviiif;  {jiveii  them  the  correct  rule  of  damajjes,  he  prop- 
erly left  it  to  tlieir  discretion  to  a.scertain  what  sum  would  adequately 
eonq»eiisate  the  plaiiititT.  They  wen*  at  liberty,  upon  the  (‘videnee.  to 
find  damaj;(*s  in  a nominal  sum,  or  any  larjicr  sum  which  mijrbt  not  l»e 
e.xcessive.  We  find  no  error  in  the  rulinjjs  on  the  trial,  and  the  jud;^- 
ment  is  therefore  affirmed. 


rS4  Fed.  707.) 

BOWES  V.  IIOrivINS  et  al. 

(Circuit  Court  of  Appeals.  Seventh  Circuit.  February  5,  1808.) 

No.  -117.  ' 

• 

Negltoence— Railroad  Company— Li arii.itt  to  Employe. 

In  the  case  of  an  accident  to  an  enii)loye  on  a swltchinp  train  movinjr  at 
nl^ht  through  a city  street.  im*re  eviilence  that  It  was  c*aus»Hl  by  ninnins 
Into  a horse  which  had  atfemptnl  to  cross  a culvert,  supporting  the  tracks, 
and  c'onstructnl  In  the  custoniaiy  manner,  with  ties  .set  some  distance  ajiarr 
so  as  to  deter  stray  animals  from  veuturinjr  on  it.  and  had  there  lH*<H>me 
fastened  or  caintht  between  the  ties,  is  iusullicieut  to  establish  nejjligen«'e 
on  tile  part  of  the  railroad  company. 

Ajtpejil  from  the  ('ircuit  (^ourt  of  the  United  Stcates  for  the  North- 
ern district  of  Illinois. 

In  the  court  below  an  int»rvenlnjf  petition  was  fllcNl  by  the  administrator 
of  .lames  Itonnhiie  in  a foreclosure  suit  broufflit  against  the  Chlcajro  & Norib- 
c*rn  I’acitic  Railmad  Cotupatiy.  to  recover  for  the  death  of  the  decea-stsl.  wlu* 
was  killed  iti  an  accident  al  Forty-Fourth  street,  in  tlu*  city  of  Chlcajro.  on 
.\pril  1,  lSit4.  The  case  was  heard  bef<*re  the  c-ottrt.  which  decideil  ajrainst 
the  rl^rht  of  the  petitioner  to  r(*cover,  and  entered  a elecretal  order  dismlsslns 
the  iMtilion  for  want  of  e«|ulty.  This  appeal  is  from  that  order.  Donahue 
was  in  the  emjiloy  of  the  Wisconsin  Central  Company,  which  was  op»*raiin;r 
the  railroad  of  the  Chicago  & Northern  Pacific  Railroad  Company  as  h'sst***. 
This  suit  Is  brought  against  the  rec-eiver  of  the  lessor,  instead  of  the  company 
whiidi  was  at  the  time  op«‘ratlng  the  road.  At  Forty-Fourth  street,  the  place 
of  the  accident.  th(*re  are  two  main  railroad  tracks  running  east  and  west, 
and  at  right  angles  with  the  street.  Doinihue  was  a meml>»*r  of  a switching 
crew,  consisting  of  an  engitieer,  StofTt.  a liretnan,  Crebum.  and  two  other 
switchmen,  Wincher  and  Andrews,  the  Iatt«‘r  being  foreman  of  the  crew.  The 
train  on  which  the  accidtmt  liai)iM*ned  started  from  Forty-Eighth  stri*et.  four 
bhuks  west  of  Forty-Fourth  stre«*t.  towards  the  east,  on  the  south  main 
track,  an«l  was  to  run  with  two  car  loads  of  sand  ahead  of  the  engine  to  KtnlzJe 
avenue,  a distance  of  al>out  two  miles.  The  engim*er  was  at  his  place  in  the 
engine  cal>.  on  tlie  right  or  south  side  of  the  engine.  The  tiremau  was  on 
his  seat  on  the  left  or  nortli  side.  Andrews  and  Donahue  were  on  the  for- 
ward end  of  the  more  easterly  car,  keeping  a lo(>konr.  Behind  the  engineer 
on  a seat  was  an  extra  swltclnnan.  one  .Stt*nrns,  who  was  not  a member  of  the 
crew.  The  engine  liad  ji  headlight.  proi)»*rIy  lit,  at  each  end.  Thus  isiuip|Hsl. 
tlie  train  left  Forty-Eighth  street,  at  alsmt  7:lo  o’clock  in  the  evening,  towanls 
Its  (h'silnatiou.  two  miles  e.ast.  After  slowing  up  for  a railroad  crossing  two 
iilocks  to  the  east,  it  proceetled  on  its  way  until  it  reached  Forty-Fourth  street, 
wlien  It  struck  a liorse  on  the  track,  and  was  derailetl  and  wrecked.  l»oth 
Donaluie  and  Andrews  b(‘ing  killed.  When  the  cars  struck  the  obstruction  at 
tlu‘  crossing,  (’relnim  called  out  “Whoa”  to  the  engineer,  who  applitnl  the 
brake  and  reversed  tlie  engine,  and  shipped  as  <|uickl.v  as  he  could.  Tlds 
iiain,  with  others,  was  under  the  charge  of  II.  A.  Meyers,  who  was  yard  inas- 
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ter  at  Forty-Eiphth  street.  It  was  part  of  his  duty  to  pive  Inatruotlons  pon- 
erally  as  to  whore  tlie  crews  and  trains  should  po,  his  duty  In  repard  to  this 
traiu  l>einp  the  same  as  to  tlie  others  under  his  cliarpe  as  yard  master.  His 
instructions  piveu  to  Foreman  Andrews  were  to  take  two  cars  of  sand  to 
Ketlzle  avenue  from  Forty-Elphth  street.  When  Andrews  pot  the  cars  ready 
to  po  he  remarked  to  Meyers  tliat  there  was  a dummy  or  suburban  train  due, 
and  Meyers  told  him  to  po  ahead,  tliat  lie  could  run  ns  fast  ns  they  could, 
and  that  he  was  in  a hurry  to  pet  the  sand  to  Ke«lzie  avenue.  Andrews  then 
.said.  “All  ripht,”  and  went  ahead.  These  instnwtlons  to  Amlrews  were  not 
(•ommunicated  to  the  enpineer,  who.  so  far  as  appeal's,  had  no  knowledpe  of 
tliem.  and  recelveil  himself  no  other  directions  except  the  onllnarj'  slpnal  of 
ralsinp  or  lowerinp  the  lantern  to  show  that  he  was  to  po  ahead.  There  was 
a culvert  on  the  west  side  of  the  street  crosslnp  at  Forty-Fourth  street.  In 
whleh  the  ni>pellant  allepes  the  hors<*  was  fastemsl  at  the  time  he  was  stnu'k 
b.v  the  train.  This  was  a bridpe  about  six  or  eipht  feet  lonp  and  two  feet 
above  the  pround.  under  which  there  was  a water  way.  It  had  been  there 
for  several  years,  and  was  Intended  partly  as  a bridpe.  and  partly  as  a cattle 
puard.  to  prevent  animals  from  strayinp  from  the  street  alonp  the  track  and 
ripht  of  way.  There  was  no  fence  < <iimcctlnp  on  either  side  with  the  culvert, 
whi»‘h  was  constructed  with  stone  hutments  for  the  timbers  to  rest  upon.  It 
was  simply  a bridpe  over  a water  way.  It  was  constructed,  however,  with 
a view  to  keep  cattle  from  crosslnp.  The  evidence  shows  that  one  purpose 
in  the  construction  of  such  culverts  is  to  make  them  so  that  cattle  will  be  de- 
terred from  trylnp  to  cross  them:  that  they  will  look  in.  and.  seeing  that 
they  cannot  cross  safely,  draw  back,  and  not  beconu  fastened  In  them.  To 
that  end  the  timbers,  which  In  this  case  were  common  ties,  were  laid  cross- 
wise of  the  track  aliout  8 or  10  inches  apart,  and  upon  strlnpers  at  each  side 
runninp  the  other  way;  that  is  to  say.  lenpthwisi?  of  the  track.  The  rail.s  • 
were  laid  upon  these  ties  as  upon  other  parts  of  the  road.  The  evidence 
8hoy\*s  that  this  was  then  the  usual  way  of  constructlnp  culverts  on  tlie  roads 
in  and  altout  Chicapo,  to  place  ties  8 or  10  inches  apart.  The  evidence  Is  not 
clear  ns  to  the  time  tlie  sand  cars  left  Forty-Elphth  street.  No  one  ttsik  note 
of  the  time,  and  the  witnes-ses  differ  in  the  testimony,  or  rather  in  their  opin- 
ions. There  was  a dummy  due  at  that  station  at  7:‘2(i,  poinp  east  on  the  same 
track,  and,  os  near  as  can  be  deterniimHl.  the  train  which  was  wrecked  started 
at  about  7:1.1  p.  m.,  11  minutes  ahead  of  the  dummy's  time.  The  speed  of 
the  switch  train  was  aliout  I'J  miles  an  hour,  ns  appears  by  the  weight  of  tes- 
tlraon.v.  Pas.senper  trains  on  the  same  track  went  at  tlie  rate  of  from  to 
35  miles  per  hour.  All  traltis  poinp  east,  whether  freight  or  passenger,  went 
over  this  track.  All  going  west  passed  over  the  other  track.  The  tracks 
were  properly  fenced,  and  there  is  no  evidence  that  cattle  or  horses  had  lieen 
encountered  at  this  place  before.  Meyers,  the  yard  master,  had  full  authority 
to  determine  the  order  in  which  trains  should  run,  both  freight  and  passenger, 
and  to  delay  suburban  trains  when  necessary.  Between  Forty-Elphth  street 
and  Kedzie  avenue  there  were  several  switches  where  the  switch  train  could 
have  side-tracked.  If  pressed  for  time.  When  the  dummy  due  at  7;2<}  arrived. 
Meyers  boarde<l  the  engine,  and  rotle  with  the  englnei*r  until  they  met  Stofft, 
the  engineer  on  the  swit<*h  train,  coming  back  with  bis  engine  after  the 
accident. 

James  C.  MrShane,  for  appellant. 

Kemper  K.  Knapp,  for  appellees. 

Before  WOODS  and  SHOWALTER,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

There  are  two  principal  contentions  made  by  the  appellant : First, 
that  the  train  was  run  at  an  unusually  high  and  dangerous  rate  of 
speed,  whicli  was  the  proximate  cause  of  the  accident,  and  that  Mey- 
ers, the  yard  master,  in  directing  the  switch  train  to  start  ahead  of 
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the  (lummy  soon  to  be  due,  acted  as  a vice  principal  of  the  defendant, 
and  was  ^i^dty  of  ii(*glij?ence  in  causing  so  high  a rate  of  speed;  sec- 
ond, that  the  Iiorse,  whicli  was  the  occasion  of  the  wreck,  was  fast- 
ened in  the  nilv(‘rt  at  the  time  of  being  struck,  and  that  the  culvert 
or  cattle  guard  was  constructed  in  a faulty  and  insuflicient  manner, 
by  having  the  ties  so  far  apart  that  animals  straying  upon  the  track 
could  step  through  and  become  fastened  in  the  culvert,  which  was 
also  the  proximate  cause  of  the  accident. 

There  is  also  one  contention  made  by  the  appellee  and  argued 
at  length,  which  w’e  do  not  find  it  necessary  to  decide,  which  is  that 
the  defendant  receiver,  b(‘ing  simply  the  lessor  of  the  company  ac- 
tually in  charge  of  and  operating  the  road,  is  not  liable.  The  circuit 
court,  among  other  things,  held  that  Meyers,  the  yard  master,  was 
not  a vice  principal,  but  a fellow  servant  with  the  deceased,  citing 
the  following  easels:  Hallioad  Co.  v.  Baugh,  149  U.  S.  3G8,  13  Sup. 

Ct.  914;  Railroad  Co.  v.  Hambly,  154  U.  S.  349,  14  Sup.  Ct.  983; 
Railroad  Co.  v.  Keegan,  160  U.  S.  259,  10  Sup.  Ct.  209;  Railroad  Co. 

V.  Peterson.  102  U.  S.  340,  10  Sup.  Ct.  843;  Riiilroad  Co.  v.  Charless, 
102  U.  S.  359,  10  Sup.  Ct.  848;  Oakes  v.  Mase,  105  IT.  S.  303,  17  Sup. 

Ct.  345;  Railroad  Co.  v.  Brown,  34  U.  S.  App.  759,  20  C.  C.  A.  147. 
and  73  Fed.  970. 

From  the  view  we  have  taken  of  the  evidence,  we  do  not  find  it 
necessary  to  determine  this  (pK^tion,  as  the  evidence  fails  to  show 
that  there  was  any  unusual  rate  of  speed,  or  that,  whatever  the  rate 
of  speed  was,  it  was  the  result  of  Meyers’  directions.  The  engineer 
and  fireman  were  the  persons  in  best  position  to  judge  in  regard  to 
the  spo(‘d  of  the  train.  They  testify  that  it  was  running  10  or  12 
miles  an  hour.  Stearns,  the  extra  switchman,  says  he  judg(?s  they 
were  running  from  12  to  15  miles  an  hour.  Wincher,  the  other 
switchman,  who  was  called  for  the  appellant,  testified  that  he  thinks 
the  speed  was  18  to  20  miles  an  hour.  But  the  value  of  his  testi- 
mony is  somewhat  lessened  by  the  fact  that  immediately  after  the 
acci(leut  he  made  several  w'ritten  statements  in  regard  to  the  acci- 
dent, in  which  he  stated  that  the  train  at  the  time  of  the  accident  was 
running  10  to  15  miles  an  hour.  Several  witnesses  were  called  by 
ai)])cllaut  who  gave  their  opinions,  against  the  objections  of  the  ap 
pellee,  that,  from  viewing  the  w’reck  after  the  accident,  they  thought 
the  train  was  running  at  a much  higher  rate  of  speed.  If  the  com]*e 
tency  of  such  testimony  should  be  conceded,  the  weight  to  la*  giv»-n 
to  it  would  be  very  small.  It  would  be  difficult  to  judge.  luH-aust* 
the  cars  were  derailed,  and  turned  upon  one  side,  and  had  plowed 
along  the  ground  for  a distance,  wluUher  thf\v  were  going  at  the 
rate  of  10  or  20  miles  an  hour.  What  M«-yers  said  w'as  said  to  An- 
di(*ws  without  tlie  eugim  ers  knowledge.  It  was  not  communicated 
to  him,  and  there  is  nothing  to  show  that  the  engineer  had  not  full 
control  of  the  speed  of  the  train.  He  tt^tifies  that  no  one  at  any 
time  gave  him  any  directions  as  to  how  fast  he  should  run  the  engine. 
Sev(‘i*al  witnesses  for  the  appellant  testified,  against  the  objcH'tions 
of  appellee,  that  the  rules  for  running  trains  required  that  trains 
running  the  same  way  on  the  same  track  should  kt^ep  not  less  than 
10  mifiutes  apart.  But  when  the  rules  w^ere  produced  the  time 
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tiirnod  out  to  be  5 minutes  instead  of  10.  But  this  rule  was  made 
to  prevent  collision  between  trains  running  in  the  same  direction  on 
the  same  track,  and  had  no  reference  to  the  prevention  of  collisions 
with  obstructions  of  the  character  in  question.  The  switch  train  had 
but  2 miles  to  go.  It  had  somewhere  from  11  to  15  minutes  the 
start  of  the  dummy,  which  was  to  follow.  It  had  plenty  of  time  to 
make  Kedzie  avenue  without  any  danger  of  collision  with  the  dummy, 
as  that  was  not  due  there  until  7 giving  the  switch  train  about 
18  minutes  in  which  to  make  the  2 miles.  And,  as  an  extra  precau- 
tion, the  yard  master,  who  knew  well  the  situation,  went  with  the 
engineer  on  the  suburban  train.  There  is  no  evidence  to  show"  that 
the  speed  of  the  train  had  anything  to  do  with  causing  the  accident. 
It  is  easy  to  conjecture  that,  if  it  had  run  either  at  a higher  or  low’er 
rate  of  speed,  it  might  not  have  encountered  the  horse  at  all,  or,  if 
it  had,  that  the  train  would  not  have  been  thrown  from  the  track. 
But  it  is  quite  impossible  to  detennine  what  w’ould  have  happened 
in  either  of  these  cases.  Whether  running  12  miles  an  hour  would 
be  more  dangerous  than  running  8 miles  an  hour  does  not  appear 
from  the  testimony.  From  all  of  the  testimony  it  appears  incon- 
testably that  the  approximate  cause  of  the  accident  was  the  wholly 
unexpected  straying  of  a horse  upon  the  railroad  track  in  a populous 
city,  contrary  to  a public  ordinance.  This  is  so  obviously  the  case 
that  it  seems  idle  to  strain  one’s  vision  to  find  some  other  co-operat- 
ing cause  which  will  serve  to  point  the  way  to  a case  for  damages. 
Under  the  present  construction  and  management  of  raihvays,  ob- 
structions arising  from  the  straying  of  horses  and  cattle  upon  the 
right  of  way  are  not  wholly  to  be  prevented.  In  this  case  w e do  not 
de<*m  it  at  all  material  wdiether  the  horse  w"as  caught  in  the  culvert 
at  the  time  the  train  collided  with  him  or  not.  The  culvert  was  made 
in  the  usual  manner,  the  purpose  being  to  deter  horses  and  cattle 
from  attempting  to  pass  over.  If  they  attempt  to  pass  over  when 
the  ties  are  8 to  10  inches  apart,  they  are  very  likely  to  step  through 
and  become  fastened,  wiiich  the  evidence  shows  makes  a more  dan- 
gerous obstruction  than  as  though  they  were  strayed  upon  the  track 
and  not  fastened.  On  the  contrary,  if  the  culvert  is  planked  over 
so  as  to  prevent  their  stepping  through,  it  makes  a bridge  over  which 
all  cattle  and  horses  may  safely"  pass  from  a crossing  and  stray  upon 
the  track,  w"hich,  upon  the  w"hole,  would  be  a still  greater  menace  to 
the  safe  operation  of  the  road.  It  is  equally  for  the  interest  of  rail- 
road companies  and  the  public  that  dangers  from  such  a source  should 
be  reduced  to  a minimum,  and  that,  no  doubt,  has  been  the  aim  of  those 
intrusted  with  the  management  of  railroads.  It  is  one  of  those  dan- 
gers which  is  not  w-holly  avoidable  so  long  as  gi’ade  crossings  are  in 
use,  giving  rise  to  one  of  tho.se  hazards  w"hich  an  employe  assumes 
w"hen  he  engages  in  the  business.  The  deceased  had  been  employed 
upon  this  road  for  sorm*  time.  There  were  many  culverts  of  the  same 
kind  at  different  crossings  along  the  track,  of  which  he  must  have 
known.  The  danger  from  such  an  obstruction  as  this  was  as  well 
known  to  him  as  to  those  in  charge  of  the  mad.  It  was  one  of  the 
ordinarv  risks  which  he  assumed  when  he  entered  into  the  service 
of  ai)pellee  as  switchman. 
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It  has  already  been  said  tliat  it  makes  but  little  difference  whether 
the  horse  was  in  the  culvert  when  struck  or  not.  But  the  evidence 
shows  clearly  that  he  was  not.  Several  witnc^sses  for  the  appellant 
testify  that  they  sjiw  after  the  accident  blood  and  hair  extending 
from  the  culvert  along  the  track  to  the  planking  in  the  middle  of  the 
street.  This,  if  there  was  no  other  evidence,  would  not  show  that 
the  horse  was  fastened  in  the  culvert.  It  would  only  show  that  he 
was  struck  near  the  culvert, — it  might  be  on  one  side  and  it  might 
be  on  the  other, — and  carried  along  the  track  to  the  east.  But  tlie 
appellee's  evidence,  which  is  wholly  uncontradicted,  shows  also  that 
there  was  blood  and  hair  found  along  the  track  at  some  distance  west 
of  the  culvert.  M.  McKernan,  who  was  ti*ain  master  of  the  Chi<‘ago 
& Calumet  Terminal,  testified  that  he  discovered  a clot  of  blcxid,  and 
some  horse  hair  and  perhaps  a little  flesh,  west  of  the  culvert,  |>os- 
sibly  GO  feet,  John  Conlon,  a track  foreman,  tc*stified  that  he  found 
blood  and  other  evidences  of  the  horse  about  feet  west  of  the  west 
end  of  the  culvert,  though  he  says  on  cross-examination  that  he  might 
be  mistaken  about  it.  He  is  corroborat<*d  by  his  son,  William  J. 
Conlon,  who  testifies  that  he  went  to  the  wTe<  k right  a her  the  acci- 
dent, and  that  the  most  westerly  point  where  he  discovered  any 
evidence  of  the  horse  was  about  one  rail’s  length  west  of  the  culvert, 
where  he  found  hair  and  blood.  This  evidence  is  not  at  all  in  con- 
flict with  that  produced  by  the  appellant  on  this  question,  and  the 
whole  together  show's  that  the  horse  must  have  been  struck  some 
80  to  60  feet  w'est  of  the  culvert,  and  carried  over  the  culvert  and 
across  the  street  to  the  east.  Whether  he  had  crossed  this  'culvert 
or  had  come  on  from  the  street  w^est  there  is  nothing  to  show.  Upon 
the  whole  case  we  are  unable  to  find  any  negligence  on  the  part  of 
those  in  the  management  of  the  road  which  caused  or  contributed  to 
produce  the  injury  to  the  deceased,  and  the  order  of  the  circuit  court 
is  affirmed. 


(&4  Fetl.  tW)2.) 

THE  NIAGARA. 

STAHL  et  al.  v.  THE  NIAGARA- 
JOriNSON  ot  al.  V.  SAME. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  25.  1898.) 

Nos.  18  and  19. 

1.  CoTXTSfON— Steamer— Excessive  Speed  in  Foo. 

From  9 to  10  knots  an  hour  In  a dense  fog  is  excessive  speed  for  a steamer 
not  In  an  unfrequented  part  of  the  ocean. i 

2.  Same— Defective  Equipment — Mechanical  Foo  Horn. 

Failure  of  a sailing  ves.sel,  which  tested  a mechanical  fog  horn  before 
sailing  for  Cuba,  to  test  the  same,  after  a long  stay  at  Havana,  before 
starting  on  the  return  voyage,  or  at  any  time  until  shortly  before  collision, 
when  it  was  found  to  be  out  of  condition,  so  that  a mouth  horn  had  to  be 
used,  held  to  show  such  a defect  in  the  eiiuipment  of  the  vessel  as  to  place 


1 See  note  at  end  of  case. 
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her  In  fault  for  collision  with  a steamer  which  failed  to  hear  the  mouth 
hom. 

a.  Same— Harter  Act. 

Failure  to  have  a mechanical  fog  horn  in  pood  condition  tor  use  at  the 
commencement  of  a voyage  shows  want  of  due  diligence  In  equipping  the 
vessel,  and  is  not  a fault  in  her  management,  so  as  to  excuse  the  owners 
from  liability  under  the  Harter  act. 

77  Fed.  329,  affirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern IJistrict  of  New  York. 

On  the  morning  of  November  8,  1805,  the  bark  Hales,  owned  by  John  B. 
Stahl  and  others,  collided  with  the  steamer  Niagara,  owned  by  the  New  York  & 
Cuba  Mail  Steamship  Company,  and  was  entirely  lost,  with  her  cargo.  The  own- 
ers of  the  bark  libeled  the  steamer  to  recover  damages  to  the  Itark  and  her 
freight.  The  captain  and  crew  Joined  in  this  libel  to  recover  the  value  of  their 
personal  effects,  which  were  also  entirely  lost.  Lawrence  Johnson  and  others, 
the  owners  of  the  cargo  on  board  the  bark,  filed  another  libel  against  the  steamer 
to  recover  the  value  of  the  cargo.  The  Niagara  was  very  slightly  injured. 
The  alleged  faults  .of  the  steamer  were  In  proceeding  at  an  immoderate  rate 
of  speed  in  a fog,  in  not  giving  signals  with  her  steam  whistle,  in  not  maintain- 
ing a sufficient  lookout,  in  not  coming  to  a stop  before  the  collision,  and  in  not 
avoiding  the  bark.  The  faults  of  the  bark  which  were  alleged  In  the  answer 
were  in  not  sounding  fog  signals,  in  not  attending  to  the  whistles  of  the 
Niagara,  in  having  no  lookout  in  attendance  upon  his  duties,  in  not  being  suf- 
ficiently manned,  and  in  falling  to  have  and  use  an  efficient  mechanical  fog 
horn.  The  district  court  found  that  each  vessel  was  in  fault,  and  upon  the  libel 
of  the  owners  of  the  cargo  a decree  was  given  In  their  favor  for  $27,140.57,  Its 
full  value,  and  in  the  action  brought  by  the  owners  and  crew  of  the  bark  a 
decree  was  entered  in  favor  of  the  officers  and  crew,  except  the  master,  for 
the  value  of  their  effects,  which  amounted  to  $425,28.  The  losses  of  the  owners 
and  master  of  the  bark  were  extinguished  by  the  set-off  which  the  Niagara 
was  entitled  to  in  respect  to  the  cargo,  because  half  the  value  of  the  cargo 
exceeded  the  one-half  value  of  the  bark,— her  whole  value  being  about  $10,000, 
—her  freight  moneys,  and  the  effects  of  her  owners  lost  therewith.  The  crew 
were  not  found  to  have  been  privy  to  the  bark’s  fault.  The  owners  of  the  bark 
appealed  from  the  decree  holding  her  at  fault,  and  the  claimant  of  the  steamer 
appealed  from  both  decrees.  If  the  facts  found  by  the  district  court  should 
be  found  by  the  appellate  court  to  be  true,  no  criticism  was  made  ui>ou  the  pro- 
visions of  the  decrees  in  regard  to  the  distribution  of  the  damages. 

WilhelmuB  Mynderse,  for  appellants  Stahl  and  others. 

Harrington  Putnam,  for  appellant  New’  York  & Cuba  Mail  S.  S.  Co. 

Before  WALLACE,  LiVCOMBE,  and  SHIPMAN,  Circuit  Judges. 


SHIPMAN,  Circuit  Judge  (after  stating  the  facts).  The  district 
judge  found  the  following  facts,  in  the  accuracy  of  which  we  concur: 

At  about  7:30  a,  m.  of  November  8,  1895,  the  steamship  Niagara,  bound 
from  New  York  to  Havana,  came  in  collision,  during  a dense  fog,  off 
the  coast  of  Virginia,  with  the  bark  Hales,  bound  north  from  Havana. 

The  wind  was  from  the  northw’est,  light  and  baffling,  and  the  bark, 
under  nearly  all  sail,  was  making  very  little  headway  on  a course 
northeast  by  north,  bound  from  Havana  to  Philadelphia.  The  steamer 
w’as  on  a course  of  south  by  west  one-half  w’est,  making  from  9 to  10 
knots.  The  bark  w'as  struck  by  the  steamer’s  stem  on  the  port  bow’ 
forw'ard  of  the  knighthead,  and  sank  in  a few  minutes.  Five  of  her 
crew  were  drowned,  including  the  wheelman  and  the  second  mate,  who 
was  in  charge  of  the  watch  on  deck.  The  captain,  w'ho  w’as  also  on 
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deck,  the  lookout,  and  one  seaman  and  the  first  officer,  who  were  below, 
were  saved.  The  steamer's  foremast  was  Ciirried  away,  but  no  other 
serious  damage  was  sustained  by  her.  On  the  bark  no  fog  signal  was 
heard  from  the  stemuer;  on  the  steamer  none  was  heal’d  from  the  Uirk 
until  she  was  very  near.  The  fii’st  iiotiee  of  her  prt*senee  was  the  sight 
of  her  top  gallant  yards  not  far  off,  and  about  right  ahead,  while  her 
hull  was  not  yet  visible.  The  evidence  leavers  no  doubt  that  the 
steamer's  fog  ^^histle  was  regularly  and  properly  sounded-  Jiut  it 
was  25  or  30  feet  higher  than  the  deck  of  the  bark,  and  the  failuie 
to  hear  it  on  the  bark  may  have  been  because  the  sound  was  retk*cted 
ui)wards  by  the  denser  medium  of  fog  below  the  level  of  her  w-histles 
(Tlie  Lepanto,  21  Fed.  050,  057);  and  this  explanation  is  rendered  prole 
able  by  the  fact,  testifled  to  by  the  captain,  that  the  rushing  sound  of 
the  steamer's  water  was  heard  by  him  before  she  was  visible,  though  he 
heard  no  fog  whistle. 

1.  The  sjieed  of  the  steamer  was  from  9 to  10  knots,  or  nearly  her 
full  speed,  and  Uie  fog  was  dense.  Though  the  steamer  was  a little 
off  the  straightest  route,  she  was  not  in  an  unfrecpiented  part  of  the 
ocean,  and  no  precedents  warrant  holding  nearly  full  si)eed  of  from  8 
to  10  knots  to  be  the  “moderate  speed”  that  the  statute  requires.  I 
must,  therefore,  hold  the  steamer  liable. 

2.  Upon  the  testimony  of  the  several  witnesses  from  the  bark,  I am 
not  warranted  in  finding  that  no  fog  signals  were  given  by  her.  The 
failui(?  to  hear  them  on  the  steamer  till  the  vessels  were  near  may  b*» 
reasonably  explained  by  the  steamer’s  speed  of  nearly  1,000  fetd  per 
minute,  and  the  fact  that  the  bark’s  signal  was  from  a mouth  horn  in* 
stead  of  by  a mechanical  fog  horn.  This  horn  was  heard  probably  just 
after  the  bark’s  top  gallant  yards  had  betm  seen,  from  half  a minute  to 
a minute  iK’fore  the  collision.  As  soon  as  the  yards  were  sec*n,  and 
before  her  horn  was  heard,  signals  were  given  to  stop  the  engine,  and 
hard  a-port,  when  the  steamer  was  probably  from  400  to  GOO  feet  dis 
tant.  At  the  steamer’s  speed  of  9 to  10  knots,  she  would  have  been 
some  2,000  feet  distant,  more  or  less,  at  the  previous  signal  fmm  the 
bark,  if  there  was  the  ordinary  interval  of  from  one  to  two  minutes 
between  the  signals;  and  at  that  distance  the  l>ark’s  horn  quite  nat- 
urally might  not  be  lu'ard.  The  testimony  is  (*xplicit  that  the  lookout 
took  no  part  in  the  la.st  trimming  of  the  yards,  though  he  did  in  pre 
vious  trimming;  and  his  own  testimony  that  the  mouth  horn  was 
blown  is  confirmed  bv  manv  oth«*r  witnesses. 

3.  I have  carefully  con.sideied  the  evidence  and  the  arguments  ad- 
duc('d  by  the  libelant’s  counsel  to  show  that  the  steamer  liad  suflicitmt 
notice  of  the  lueseiice  of  the  Ijark,  by  seeing  her  topgallant  yards,  and 
by  ht'aring  at  least  one  blast  of  the  horn,  to  have  avoided  the  collision, 
either  by  keeping  on  her  course,  or  by  reversing  her  engines  instantly. 
The  circumstances  rtdied  on  secun  to  me,  however,  insufficient  as 
against  the  evidence  of  the  steam»‘r’s  witnesses.  The  different  esti- 
mates of  time  are  most  uncertain.  The  change  of  three  points  by  the 
steamer,  if  it  was  so  much,  would  be  made  in  traveling  GOO  or  70t»  b*er. 
and  jierhajis  in  less  distance.  The  mate  who  was  in  charge  testifies 
that  he  rang  the  l>c*ll  to  stop  as  soon  as  the  top  gallant  yard  was  sei’n. 
ordered  hard  a-port,  and  almost  unmediately  rang  to  reverst*;  and  the 
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t*n"ine  was  iK’jfinnin"  to  reverse*  whc*n  collision  came.  All  the  testi- 
mony indicates  that  the  vessels  were  not  over  700  feet  a|»;irt,  if  so 
much,  when  the  steamer  became  aware  of  the  bark's  presence,  and  not 
over  half  that  distance  when  the  steamer's  presence  was  known  to  the 
bark. 

Tlu  *se  findings  of  fact,  which  cannot  be  successfully  attacked,  ascribe 
to  each  vessel  a violation  of  an  important  statutory  rule,  without  ade- 
quate excuse,  which  produced  a conse*quent  liability.  The  Pennsyl- 
vania, 19  Wall.  126.  If  a violation  w’as  excus;ible,  the  burden  was 
UjMUi  the  otfending  vessel  to  present  a sullicient  justification.  The 
claimant  of  the  Niagara  undertakes  to  excuse  her  rapid  speed  by  the 
suggestion  that  she  was  out  of  the  cuslomary  track  of  sailing  vessels, 
and  especially  out  of  the  way  of  coasting  vessels.  This  suggestion, 
whatever  might  be  its  valm*  if  it  was  adecpiately  supported  by  the  facts, 
is  sufliciently  answered  by  the  court  finding  that  “she  w as  not  in  an  un- 
frequented part  of  the  ocran,”  a fact  which  is  evident  in  the  history  of 
the  voyage  on  the  night  of  November  7th. 

The  libelants  signally  fail  in  furnishing  any  excuse  for  the  bark’s  fail- 
ure to  have  an  efficient  mechanical  fog  horn.  She  left  Philadelphia 
for  Havana  on  August  22,  1895,  with  an  efficient  Norwegian  mechani- 
cal horn  on  board,  which  had  been  casually  tried  in  Pliiladelphia  by 
the  first  mate  and  one  of  the  owners,  who  had  previously  also  been  the 
captain  of  the  vessel.  The  occasion  for  this  examination  was  a con- 
versation as  to  the  respective  merits  of  the  horns  made  under  the  Nor- 
wegian and  United  States  patents,  when  the  horn  was  taken  and  tried 
by  one  of  the  participants  in  the  conver.sation.  The  vessel  reach(*d 
Havana  in  September,  remained  there  43  days,  sailed  for  Philadelphia 
on  October  27th,  and  there  is  no  evidence  that  the  horn  was  tried  until 
the  night  of  November  7th,  when  it  was  found  unfit  for  use.  Under 
these  circumstances  it  cannot  be  found  that  the  vessel  laid,  when  she 
left  Uavana,  the  efficient  mechanism  which  it  was  the  duty  of  the  own- 
ers to  furnish  as  a necessary  paid  of  her  equipment.  The  district 
judge  furthemiore  properly  held  that  any  material  omission  in  thi* 
proper  equipment  at  the  commencement  of  the  voyage  is  chargeable 
against  the  ownere,  “to  whomsoev(*i*  they  may  luive  delegated  the  duty 
of  furnishing  the  proper  e(iuipm(*nt  or  supply.”  No  provision  in  the 
“Harter  Act”  of  February  13,  189:1  (27  Stat.  445)  diminishes  the  obliga- 
tion of  the  owners  of  a vessel  which  transports  projierty  from  or  be- 
tween ports  of  tills  countiT  and  foreign  ])orts  to  exei-eise  due  diligence 
to  projK-'ily  eijuip  and  outfit  their  vessel.  Tlu*  primary  duty  rests 
upon  them,  and  any  omission  by  the  captain  to  discharge  it  cannot  be 
called  an  error  in  the  management  of  the  vessel.  The  libelants  cite 
The  Trave,  35  U.  S.  A]»p.  321,  15  C.  C.  A.  4S5.  and  (IS  Fed.  390,  as  an 
authority  that  the  noncfficieucy  of  the  horn  which  had  been  th(*r(*lofore 
j)iovided  was  sulliciently  excused.  The  facts  in  the  tw’o  cas«*s  radically 
ilitfer  from  eac'h  other.  In  The  Travc*.  an  ettici«*ut  mechanical  horn 
had  been  provided  by  the  Edwin  11.  Taylor,  one  of  tlu?  colliding  vessels, 
at  the  commencement  of  the  voyage,  and  had  been  in  iu*cessary  and 
continued  use  during  the  voyage,  until  by  such  use,  and  not  from  want 
of  projier  attention  and  care  on  the  part  of  the  navigators,  its  etfuaency 
U;id  become  seriously  inq)airc*d.  The  decision  as  to  the  liability  of  tlu? 
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Ta}ior  was  founded  upon  that  state  of  facts.  In  this  case  there  is  no 
evidence  that  at  the  commencement  of  tlie  voyage  from  Havana  the 
ve.ssel  Imd  an  eflicient  instrument,  except  that  a casual  examination 
before  she  left  Philadelphia  indicated  its  efficiency  at  that  time.  The 
value  of  universal  and  thorough  compliance  with  the  statutory  require- 
nient.  and  the  importance  of  the  requirement  itself,  forbid  that  such 
slender  testimony  should  be  regarded  as  sufficient  to  satisfy  the  d(V 
inaiuls  of  the  rule. 

The  claimant  makes  the  point  that  the  crew  of  the  bark  weiv  them- 
selves privy  to  some  of  the  alleged  errors  in  her  navigation,  and  there- 
fore that  the  decr(‘e  in  their  favor  for  the  value  of  their  effects  should 
not  have  been  entered,  but  that  the  Niagara  should  have  had  the  bene- 
fit of  the  set-off  which  she  had  against  the  owners  of  the  bark,  but  the 
crew  were  not  privy  to  the  only  fault  w’hich  can  properly  be  found 
against  the  Hales.  The  decrees  of  the  district  court  are  affirmed,  with- 
out costs  in  this  court. 

NOTE. 

Collision  Rules— Speed  of  Steamers  in  Fog. 

1.  Rules  Regulating  Speed. 

|a]  (U.  S.  1855)  No  fi.xeil  and  Inflexible  rule  can  lie  laid  down  as  determining 
wiint  Is  moderate  speetl  for  steamers  in  a fog.  This  must  depend  upon  the 
circumstances  of  each  particular  case;  but  IG  or  17  miles  an  hour  in  a dense 
fog  is  excessive  for  a large  steamer  in  the  direct  track  of  the  coasting  tnide. 
Fed.  Cas.  No.  l,15ti,  affirmed.— McCready  v.  Wells,  18  How,  (5'.)  V.  S.)  89. 

[li]  (IT.  S.  18751  While  no  rule  can  perliaps  be  statetl  as  to  wlwt  Is  moderate 
speed  for  a steamer  in  a fog  in  any  particular  ca.sc,  it  may  at  le.ast  be  said  that 
the  speed  ought  not  to  be  so  great  tliat  she  cannot  perform  the  duty  of  keeping 
out  of  the  way  of  a sailing  vessel  after  the  latter  is  discovered-— The  Coloratio, 
91  U.  S.  G92. 

[c]  (U.  S.  C.  C.  A.  2d  Cir.  1891)  A steamship  falling  to  reduce  her  spee<l.  when 
going  througli  a fog  in  one  of  the  main  lines  of  o('i\an  travel,  to  sucli  a nite  as 
will  admit  of  her  being  lirougbt  to  a stumlstill  within  the  distance  at  whicli.  in 
tile  condition  of  the  fog,  she  can  discover  another  ves.scl.  is  guilty  of  a fault 
rendering  her  respousilile  for  a collision  wliich  might  have  been  avoided  bad  her 
speed  biH‘11  less.  43  Fed.  173,  reversed.— Athims  v.  The  Bolivia,  1 C.  C.  A.  221, 
49  Fed.  ir,9. 

[d]  (T’.  S.  r.  C.  Mass.  1870)  Moderate  speetl  In  the  meaning  of  the  sailing  rules 
is  a si>et‘d  wliich  will  cnalde  tlie  steamer,  under  ordinary  circumstance.^,  when 
np])roacliing  anotlier  sliip  so  as  to  involve  risk  of  collision,  effwtually  to  slacken 
her  s|H.‘cd,  or.  if  uoces.siry,  stop  and  reverse.— I >ol tier  v.  The  Monticello,  Fed.  Cas. 
No.  .3,971.  1 Holmes.  7. 

[e]  (IT.  S.  C.  C.  N.  Y.  1873)  If.  after  a fog  horn  is  heard  on  a steamer,  there 
Is  not  time  for  her  to  slow  and  deliberate  sufficiently  to  learn  the  position  and 
course  of  tlie  sailing  vcss(4,  and  tJike  proix*r  measures  to  avoid  her.  tli.it  fact 
its(4f  sliows  that  llic  steamer  is  iiKivlng  at  too  great  a si>ccd.— The  H;imiDonia, 
Fill.  Cas.  No.  <!.(H)7,  11  Blntchf.  413. 

IfJ  <U.  8.  C.  C.  N.  Y.  1S79)  A steamer  in  a fog  must  nm  at  only  such  speetl  as 
Is  consistent  with  tlie  utmost  caution:  and  slie  must,  if  ixisslltlc,  be  kept  under 
such  control  that  she  can  Ik*  stoppetl  after  another  vessel  with  which  she  is  in 
danger  of  colliding  may  be  discovered.— The  Eleauora,  Fed.  Cas.  No.  4,335,  17 
Blatchf.  88. 

Ig]  tl’.  S.  C.  C.  N.  Y^.  1884)  The  theory  that  full  spml  is  the  safest  speed  c.in- 
not  be  accepted  by  the  courts  as  an  excuse  for  infringing  the  rule  requiring 
stc.inicrs  to  go  at  imitlcrate  sjiced  In  .i  fog. — Clare  v.  Steam.siiip  Co.,  20  Fed. 

Ill)  iC.  S.  1),  C,  111.  ixM)  The  criterion  of  moderate  siieetl  Is  the  capacity  of  a 
steamer  to  l>o  stopped  immediately  upon  the  apprehension  of  danger  ahead.— 
nie  Leland,  10  Fed.  771. 
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[I]  (U.  S.  D.  C.  N.  Y.  1883)  The  moderate  speed  required  of  steamers  In  a fog 
by  mle  21  is  something  materially  less  than  ordinary  full  speed.  It  has  refer- 
ence to  all  the  dr<‘umstane«»8  affecting  her  ability  to  keep  out  of  the  way.  In- 
cluding her  own  power  in  backing,  and  requires  a rediu-tion  of  speed  according 
to  the  density  of  the  fog.  Whenever  the  fog  is  sufficient  to  Increase  materially 
the  dangers  of  navigation,  a given  speed  may  be  mo«ierato  for  a swift  vessel, 
which  w'ould  be  excessive  for  a slow  one  having  less  power  to  slop  and  back 
quickly.— The  State  of  Alabama,  17  Fed.  847. 

fj]  (U.  S.  I).  C.  N.  Y.  ISIM))  Full  speed  by  a steamer  in  a fog  recpiires.  to  ex- 
cuse it,  the  existence  of  a present  danger,  and  a necessity  of  going  full  spml  to 
avoid  it.  A belief  on  the  part  of  the  master  that  a danger  may,  in  a ctn-taiu 
event,  arise  in  the  future,  to  avoid  which  he  gives  the  full -spiked  order.  Is  not  a 
sufficient  excuse,  under  article  23.— The  It)eria.  40  Fed. 

fkl  (U.  S.  I),  C.  Wis.  ISJM))  A Lake  steamer,  proceeding  in  the  usual  course  of 
vessels  during  a dense  fog,  should  stop  occasionally  to  listen  for  sounds  of  ap- 
proaching ve.«sels,  or.  at  all  events,  to  nm  only  at  such  s|k^  as  will  enable  her 
to  stop  as  soon  as  the  close  proximity  of  another  vessel  is  known.— The  Oregon, 
27  Fed.  7M. 

2.  Mail  Steamkus. 

[a]  (U.  S.  C.  C.  N.  Y.  1850)  Excessive  speed  In  a steamer  is  not  excused  by  the 
fact  that  she  Is  under  contract  with  the  goveniment  to  carry  tin*  mails  in  a 
specifletl  time.— The  James  Adger.  Fed.  Cas.  No.  7,188,  3 Blatchf.  315. 

fb]  tU.  8.  D.  C.  N.  Y.  ls.33)  A contract  with  the  government  to  cairy  mails 
within  a certain  time  will  not  justify  a steamer  In  maintaining  a dangerous  rate 
of  speed.- The  Northern  Indiana,  Fed.  Cas.  No.  10,320,  3 Blatchf.  02. 

8.  Particular  Instances. 

[a]  (U,  8.  1874)  Seven  knots  an  hour  is  excessive  speed  for  an  Atlantic  steamer 
in  a fog  some  200  miles  out  from  New  York,  in  the  track  of  European  vessels. 
— The  PeniLsylvanIa,  10  Wall.  (8(5  IT.  8.)  12.5. 

[b]  (U.  s.  1894)  For  a steamer  iiroceedlng  to  sea  from  New  York  Harbor  in 
such  a fog  that  vessels  cannot  be  seen  more  than  a quarter  of  a mile  away,  six 
miles  an  hour  is  excessive  where  three  miles  would  ffive  good  steerage  wav.  31) 
Fed.  50.-),  affirmed.-The  Martello  v.  The  Willey,  14  Sup.  Ct.  723,  1.5.3  U.  S.  04. 

[c]  (U.  8.  C.  C.  A.  1st  Cir.  ISOO)  A speed  in  a steamer  of  seven  knots  an  houY* 
In  a fog  so  dense  that  a s<  hooner  with  which  she  collided  could  be  seen  only  at  a 
distance  of  a little  over  KXj  yards  field  excessive. — The  Loulsburg,  21  C.  C.  A. 
424.  75  Fed.  424. 

[d]  (U.  8.  C.  C.  A,  2d  Cir.  1802)  A steamship  cap.able  of  19*4  knots,  outward 
bound  from  New  York,  and  going  about  full  speed  some  (i  miles  off  the  liong 
Island  coast.  In  a dense  fog.  and  sounding  her  whistle  every  minute  or  two,  was 
slowed  to  13  or  14  knots  on  hearing  a faint  whistle  on  her  starboard  bow. 
The  whistle  being  again  heard  more  distinctly,  and  in  about  the  same  direction, 
the  steamsliip  was  put  full  speed  aliead,  and  a collision  shortly  occurred.  II rid, 
that  her  speed  wa.s  excessive,  and  her  navigation  reckless. — Fabre  v.  Steamship 
Co..  3 C.  C.  A.  534,  53  Fed.  2S8. 

[ej  (U.  8.  C.  C.  A.  2d  Cir.  JSP3)  A speed  of  over  10  knots  an  hour  In  a dense 
fog,  near  the  entrance  to  New  York  Ilarlior,  Is  excessive,  and  renders  the  steam- 
er liable  for  a collision,  unless  it  is  affirmatively  shown  that  .such  speeil  did  not 
contribute  to  the  collision.  43  Fed.  151,  afflniied.— La  Normandie.  7 O.  C.  A. 
2&5.  58  Fed.  427. 

[f]  (U.  8.  C- C.  A.  2d  Cir.  1894)  A steamer  continuing  at  full  speed  after  lo- 
cating by  fog  signals  an  approaching  vessel  about  a point  on  her  starboard  hand 
held  chargeable  with  fault  contributing  to  the  collision.— The  Kate  Bntteronl, 
8 C.  C.  A.  190,  59  Fed.  41H. 

[g]  (U.  8.  C.  (T.  A.  2d  Cir.  1895)  A steamship  w^ich  collided  with  a sailing  ves- 
6^*1  in  the  Atlantic  Ocean  about  five  minutes  after  entering  a fog  bank  held  in 
fault  iH'cause  she  had  only  reducetl  the  rate  of  her  engines  by  half  a dozen  revo- 
lutions, which  brought  her  speed  dtium  to  about  15  miles  an  hour,  55  Fed.  117, 
aflirmed. — The  Trave,  15  C.  C.  A.  485,  (®  Fed.  390. 

[h]  (U.  S.  C.  C.  A.  9th  Cir.  1895)  A steamer  which  deviates  frem  her  proper 
course,  and  continues  at  full  speed,  In  a fog,  notwithstanding  the  known  prox- 
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Imlty  of  another  vessel,  as  indicated  by  her  fog  horn,  is  guilty  of  fault  In  case 
of  a collision  between  them.  59  Fetl.  797,  affirmed.— The  Willamette.  IS  C.  C. 
A.  366,  70  Fed.  874. 

[l]  (U.  S.  C.  C.  111.  1890)  A graln-Uiden  propeller,  running  In  a fog  at  night, 
about  nine  miles  an  hour,  nearly  her  full  speed,  held  in  fault  for  excessive  spee^i 
where  she  collided  with  a schooner.— Hood  v.  TTie  Lehigh,  43  Fed.  597, 

fj]  (U.  S.  C.  C.  N.  Y.  1870)  If  the  night  is  either  so  dark  or  so  foggy  that  a 
steamer,  by  slowing,  stopping,  and  backing  as  soon  as  she  discovers  a sailing 
vessel,  cannot  avoid  collision,  this  is  evidence  tliat  her  speed  was  excessive.— 
The  Western  Metropolis,  Fed.  Cas.  No.  17.441,  7 Blatchf.  214. 

[k]  (U.  S.  C.  C.  N.  Y.  1873)  A steamer  which  collided  with  a sailing  vessel  in 
a dark,  thick,  and  stormy  night  held  in  fault  for  going  full  speed  against  a strong 
wind,  a head  sea,  and  the  tide,  about  15  miles  off  Sandy  Hook.— The  Leo,  Fed. 
Cas.  No.  8.254.  11  Blatchf.  225. 

ni  (U.  S.  C.  C.  N.  Y.  1888)  A si)eed  of  10  to  11  knots  an  hour  In  a fog  of  such 
density  that  a sailing  vessel  could  not  be  .seen  more  than  an  eighth  of  a mile 
held  excessive,  especially  wlien  maintained  after  a fog  horn  was  heard.  15  Fed. 
624,  affiniied,— Tlie  City  of  New  York,  35  Fed.  604. 

[11]  (F.  8.  C.  C.  N.  Y.  1890)  A steamer  is  in  fault  in  going  from  4 to  5 knob 
In  a fog  tlirough  which  vessels  can  lianlly  be  seen  at  a greater  distance  than  51 
feet.— Hardy  v.  The  llaleigh  and  The  Niagara,  44  Fed.  781. 

[m]  (U.  8.  C.  C.  Wis.  1S74)  When  a steamer  is  running  in  a fog  surrounded 
by  sailing  vessels,  she  sliould  raatcri.olly  decrease  her  usual  speed.  Seven  miles 
an  hour  is  excessive  under  such  circumstances.- Tlie  Manistee,  Fed,  Cas.  No. 
9,028,  7 Biss.  35. 

[mm]  (IJ.  S.  D.  C.  Cal.  1878)  A steamer  approaching  the  port  of  San  Francisco 
at  eight  miles  an  hour  In  a dense  fog.  In  the  usual  track  of  vessels  coming  from 
ports  to  the  northward,  held  in  fault  for  exceeding  the  moderate  speed  required 
by  nile  21.— The  Cltj*  of  Panaina,  Fed.  Cas.  No.  2,704,  5 Sawj'.  63. 

[n]  (U.  8.  D.  C.  III.  1889)  A speed  of  five  miles  an  hour  in  a fog  with  some 
wind  held  not  excessive  for  a steam  propeller  in  Lake  Michigan  a short  distance 
off  the  port  of  SlielK»ygan.— Bradley  v.  The  John  Pridgeon,  Jr.,  38  Fed.  261. 

[nn]  (U.  S.  D,  C.'Mas.s.  1885)  A steamship  In  a fog  moving  at  four  or  five 
miles  an  hour,  half  her  usual  speed,  and  keeping  a good  lookout,  held  not  liable 
for  collision  with  a schooner.— The  Lorenzo  D.  Baker,  24  Feil,  814. 

[o]  (U.  S.  I>,  C.  Mass.  1885)  A speed  of  10%  knots  an  hour  in  a fog  so  dense 
that  an  approaching  vessel  cannot  be  seen  more  than  twice  her  length  is  im- 
moderate, even  in  mid-ocean,  and  will  make  the  steamship  liable  for  collision 
with  a sailing  vessel  which  is  giving  the  proper  signals  at  the  time.— The  Mara- 
thon V.  The  Andrew  Hicks,  24  Fed.  053. 

[oo]  (U.  S.  D.  C.  Mass.  1890)  A steamer  running  at  more  than  seven  knots  in 
a fog  so  dense  that  a ship  can  hardly  be  seen  at  a greater  distance  than  the 
steamer’s  length  is  guilty  of  negligence.— The  Catalonia,  43  Fed.  .390. 

[p]  (IT.  S.  D.  C.  Md.  1894)  The  requirement  of  moderate  speed  by  steamers  In 
a fog  is  sufficiently  njct  by  half  speed,  when  that  is  but  five  or  six  miles  an  hour, 
and  such  that  the  steanua*  was  actiuilly  able,  by  reversing,  to  nearly  stop  in  a 
distance  of  about  two  lengths.— The  Michigan,  63  Fed.  295. 

[ppl  (It  S.  D.  C.  Mich.  18S5)  Where  two  steamers  running  In  a dense  fog  in 
the  ino.st  frequented  W’uters  of  Lake  Superior  by  night  were  going,  one  at  ten 
miles  an  hour,  and  the  other  at  six,  and  each  heard  several  signals  from  the  other 
indicating  that  they  were  approacldng  on  cm.sslng  courses,  and  a collision  oc- 
curred, held,  that  both  were  in  fault  for  exce.ssive  speed.— The  Alberta,  23  Fed. 
807. 

[q]  (U.  S.  D.  C.  & C,  C.  N.  Y.  18.53)  A speed  of  17  miles  an  hoiu*  on  the  Lakes 
In  a track  fre<|uented  by  sailing  ves.sels,  in  a fog  so  tliick  that  an  approaching 
vessel  cannot  l)o  seen  in  time  to  avoid  running  lier  down,  is  of  itself  cauiclusive 
evi<lence  of  fault.— The  Northern  Indiana,  Fed.  Cas.  No,  10.320.  3 Blatchf.  92. 

fqqJ  (U.  8.  D.  C.  N.  Y.  1870)  A steamer  continuing  at  nearly  her  highest  speed 
of  10  knots  an  hour  in  a fog  so  dense  tlmt  an  approaching  vessel,  with  all  proper 
lights,  cannot  be  seen  at  a distance  of  300  feet,  must  be  held  in  fault  for  excessive 
speed.  Fed.  Cas.  No.  1,890,  atlinued.— The  Bristol,  Fed.  Cas.  No.  10 

Blatchf.  537. 
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[r]  (U.  S.  D.  C.  N.  Y.  1870)  Seven  or  eight  knots  an  hour  in  a thick  fog  Is  too 
great  for  a steamer  nmning  lietween  New  York  and  Portland,  Me.— The  Fran- 
conia, Fed.  Cas.  No.  5,049,  4 Ben.  181. 

[rr]  (U,  S.  D.  C.  N.  Y.  1879)  Seven  and  a half  knots  an  hour  In  a dense  fog 
held  excessive  for  a steamer  at  sea  off  the  east  end  of  T^ong  Island,  where  she 
was  unable  to  stop  by  reversing  in  time  to  prevent  collision  with  a schooner,— 
Leonard  v.  WhltwIU,  P'ed.  Cas.  No.  8,201.  10  Ben.  008. 

[s]  (TJ.  S.  D.  C.  N.  Y".  1883)  Fifteen  miles  an  hour  In  a dense  fog  In  Long 
Island  sound  Is  not  moderate  speed  for  a steamer;  and  where,  by  moderate 
speed,  a collision  would  have  beoi  avoided,  tlie  steamer  Is  liable.— The  Khode 
Island,  17  Fed.  554. 

[ss]  (U.  S.  I).  C.  N.  Y.  1886)  Moderate  speed  means  reduced  speed.  Therefore, 
where  a steamer  whose  full  speed  is  nine  knots  moves  at  that  rate  in  a fog 
through  which  lights  can  be  seen  only  about  a quaiTer  of  a mile,  she  will  be  held 
in  fault.  In  case  of  collision,  for  excessive  speed.— The  City  of  Atlanta,  26  Fed. 
450. 

[t]  (U.  S.  D.  C.  N.  Y.  1888)  A steamer  running  about  five  knots  an  hour  in  a 
dense  fog  a few  miles  outside  of  Sandy  Hook,  where  other  ves.sels  were  to  be 
expected^  held  in  fault  for  excessive  speed,  under  the  special  circumstances,— 
The  Martello,  34  Fed.  71. 

[tt]  (U.  S.  D.  C.  N.  Y.  1888)  Where  a steamer  was  running  in  a fog  bank  aa 
slowly  as  was  possible  under  the  circumstances,  a collision  with  a schooner  at 
anchor  was  held  to  be  nn  inevitable  accident— Van  Dyke  v.  The  Bridgeport,  35 
Fed.  150. 

[u]  (II.  S.  D.  C.  N.  Y’.  1889)  Steamers  running  at  13V^  to  14ti  knots  each, 
which  came  in  collision  at  sea  about  305  miles  out  from  New  York,  In  a dense 
fog,  so  that  neither  could  be  seen  until  they  were  within  300  or  4<K)  yards  of  each 
other,  both  held  in  fault  for  excessive  speed.— The  Britanlc,  39  Fed.  395. 

[uu]  (U.  S.  D.  C.  N.  Y’.  1889)  Seven  knots  In  a dense  fog  at  night  is  immoderate 
speed  for  a steamer  whose  full  speed  Is  only  10  or  11  knots.— The  Wyanoke,  40 
Fed.  702. 

[v]  (U.  S.  D.  C.  N.  Y.  18JJ0)  Sixteen  knots  an  hour  In  a dense  fog  Is  excessive 
speed  for  a steamer  running  along  the  easterly  shore  of  Long  Island.— The  Iberia, 
40  Fed.  893. 

[vv]  (U.  S.  D.  C.  N.  Y.  1800)  A speed  of  from  11  to  12  knots  an  hour  In  a 
dense  fog  is  excessive  for  a steamer  whose  maximum  speed  Is  16  knots.— The 
Charlotte  Webb,  43  Fed.  151. 

[w]  (U.  S.  D.  C.  N.  V.  1892)  In  a fog  so  dense  that  a vessel  cannot  be  dls- 
.tinguishe<l  more  than  five  or  six  hundred  feet  distant,  ten  knots  or  upward  is 
• not  “moderate  speed”;  and  a steamer  which,  while  moving  at  that  rate  off  the 

Grand  Banks,  runs  down  a schooner  at  anchor,  is  solely  in  fault  for  the  collision 
when  the  evidence  shows  that  the  scliooner  was  complying  with  tlie  regulations 
as  to  fog  horn  and  bell. — Hardy  v.  The  Fulda,  52  Fed.  400. 

[ww]  (U.  S.  D.  C.  N.  Y.  1893)  A steamship  which,  on  entering  a fog  bank, 
merely  retluces  her  speed  from  16  to  15  knots,  so  that  she  Is  unable  to  avoid  a 
sailing  vessel  which  suddenly  looms  ahead  of  her,  is  in  fault  for  not  reducing  to 
the  moderate  speed  required  by  the  statute  immediately  on  entering  the  fog.— 
Law'  V.  The  Trave,  55  Fed.  117. 

[xl  (U.  S,  D.  C.  N.  Y.  1894)  In  a fog  so  dense  that  a vessel  cannot  be  seen 
until  within  1.200  to  1.400  feet,  a spe«l  of  15  knots  is  not  moderate.— Trouton 
V.  The  .Saale,  59  Fed.  716. 

[xx]  (U.  S.  D.  C.  Pa.  1882)  It  Is  negligence  for  a steamship  to  run  from  9 to 
10  miles  an  hour  In  a thick  fog.  through  w'hich  approaching  vt^ssels  cannot  be  seen 
at  over  a quarter  of  a mile.— The  Peun.sylvanla,  12  Fetl.  914. 

[y]  (U.  8.  D.  C.  Va.  1897)  A steamer  approaching  another  vessel  at  night  In  a 
naiTow  channel,  in  w'eather  so  thick  as  to  affect  the  visibility  of  lights  and  the 
hearing  of  sounds,  held  in  fault  for  continuing  her  regular  speed  of  over  12  miles 
an  hour.— Good wyn  v.  The  Newport  New’s,  83  Fed.  522. 

(U.  S.  D.  C.  Wash.  1894)  A steamer  which  deviates  from  her  proper 
course,  and  continues  at  full  speed  In  a fog,  notwithstanding  the  knowm  prox- 
imity of  another  vessel,  as  indicated  by  her  fog  horn,  is  guilty  of  fault  where 
collision  ensues.— Nelson  v.  The  Premier  and  The  Willamette,  59  Fed.  797. 
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fz]  (U,  S.  D.  C.  Wis.  185)5)  Whore  two  steamers  on  opposite  courses  colliileil 
at  night  In  a dense  fog  on  Lake  Michigan.  In  the  p.ith  of  comuierce  l)etwoen 
Chicago  and  Milwaukee,  fnld,  that  lH)th  were  In  fault  for  excessive  simhmI.  where 
one  was  going  at  10  and  the  other  at  12  miles  an  hour.— The  Arthur  Orr,  69  Fed. 
350. 

4.  Speed  in  Channels. 

[a]  (U.  S.  1857)  A steamer  going  at  her  u.sual  rate  of  speed  of  9 or  10  miles 
an  hour  in  a channel  where  vessels  are  frequently  met  on  a thirk,  nilny  night  is 
in  fault  for  excessive  sjhmhI.— lingers  v.  The  St.  Charles.  19  IIow,  (GO  U.  S.)  lOs. 

s.  (1  (’.  A.  1st  Clr.  180G)  A steamer  passing  through  a narrow’  an  1 
much-used  thoroughfare  in  a dense  fog  mu.st  slow  down  to  such  sjieed  as  Is  eon- 
slst«'nt  with  the  saXcty  of  other  vessels  mtvigating  the  channel;  and,  if  sik*1i 
speed  do<vs  not  affonl  snflicient  sre«Mage  way,  she  should  come  to  anchor. — The 
H.  F.  Dimock,  23  C.  C.  A.  123,  77  Fed.  220. 

fc]  (U.  S.  C.  C.  A.  4th  Cir.  189:1)  A steamer  pursuing  her  usual  speed  of  15 
miles  an  hour  in  a dense  fog,  on  a river,  must  be  held  In  fatdt  for  ex«.*»*ssive  spinal, 
where  she  collides  with  a barge  anchored  In  a place  custom.orily  usml  ns  an 
anchorage  for  many  years.~Xew  York,  P.  & N.  R.  Co.  v.  The  Laurence,  4 C.  C. 
A.  .501,  54  Fed.  542. 

' »F.  S.  1).  C.  Me.  1870)  A steamer  about  to  meet  a s,aillng  vessel  be.-iting 
through  a channel  only  .300  feet  wide  is  at  fault  In  holding  a speed  of  8 knots 
an  hour.— The  Northern  Warrior,  Fed.  Cas.  No.  10.325,  1 llask.  314. 

[e]  S.  D.  C.  Mass.  1870)  A stt*ainer  ninnlng  at  her  usiuil  speed  of  more 
than  eight  knots  in  a dense  fog  In  the  South  Vineyard  channel,  and  too  fast  to 
avoid  a schooner  after  she  was  seen,  held  guilty  of  imiutHlerate  speed.— The 
Blackstone,  Fed.  Cas.  No.  1.473,  1 Lowell.  485. 

[f]  (U.  S.  D.  C.  N.  Y.  18G8)  A steamer  is  in  fault  for  running  7b5  knots  an  hour 
In  a crowdetl  thoroughfare,  In  weather  so  thick  and  hazy  that  a light  ct>ming  sud- 
<1enly  into  view’  was  sup]ios<Hl  to  be  half  a mile  off,  when  in  fact  so  near  that, 
though  the  engines  were  immediately  reversed,  collision  occurrt^. — The  Louisiana, 
F«*d.  Cas.  No,  8,537,  2 Ben.  371. 

[g]  (U.  S.  1).  C.  N.  Y.  1890)  It  Is  faulty  navigation  for  a vessel  to  continue  her 
course  at  a speed  of  over  five  miles  an  hour  uniuvessarllj’,  in  tiie  Hudson  river. 
In  a very  denst^  fog.  where  other  vessels  are  liable  to  Ite  encountered.— The  Ra- 
leigh, 41  15h1.  527. 

[h]  (LI.  S.  1).  C.  \a.  1S.S5)  A speed  of  five  and  a third  miles  an  hour  In  a dense 
fog,  ag.ninst  the  tide  In  a iuiitoav  channel,  when  the  vessel  Is  under  full  command 
of  sti‘<‘rage  way,  is  excessive.— The  Luray,  24  Fed.  751. 

6.  Effect  op  Electric  Lfouts, 

[al  (TT.  S.  I).  C.  N.  Y.  lS8(b  When  the  use  of  electric  lights  on  a bridge  has 
the  effect  of  dazzling  the  eyes  of  pilots,  so  the  lights  cannot  be  distinguished,  the 
siKice  of  water  so  eliminated  should  be  passed  over  at  moderate  speed,  as  in  case 
of  fc^.— The  A.  Demerest,  25  Fed.  021, 

6.  Expert  Evidence.  , 

[a]  (U.  S.  I).  C.  Mass,  1870)  In  a collision  case,  experts  may  testify  concerning 
the  hearing  of  a steamer’s  rate  of  speed  on  her  navigation,  such  as  the  facility 
of  steering,  etc.,  but  not  to  the  prudence  or  propriety  of  keeping  up  a high  rate 
of  speed  In  a fog.— The  Blackstone.  Fed.  Cas.  No.  1,473,  1 Lowell,  486. 
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(84  Fed.  833.) 

nUOIlES  V.  GREEN  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  January  31,  1808.) 

No.  014. 

1.  State  and  Federal  Courts — Dismissal  of  State-Court  Suit— Subsequent 

Suit  in  Federal  Court. 

That  a plaiutitT  first  commenced  his  action  In  a state  court,  and  procured 
Its  fiismis.sal  (leaving  him  free,  under  the  local  statute,  to  Institute  it  anew), 
Is  not  a bar  to  a suit,  seeking  the  same  iidief.  subseciueully  brought  by  him 
in  the  federal  court  of  tlie  same  state,  involving  matter  over  which  that 
court  has  primary  and  original  Jurisdiction.  75  Fed.  GDI,  reversed. 

2.  Same— Concurrent  Suits — Susi'kxsion  of  Prockkijinos  in  Second  Suit. 

While,  as  between  two  suits  for  the  same  relief  in  the  enforcement  of  a 
lien  on  specific  property,  or  similar  purposes, — one  in  the  state  and  the  other 
In  the  federal  court,— the  one  in  which  process  is  first  issued  and  served 
must  be  allowed  to  proceed  without  interference  from  the  other,  the  practice 
Is  not  to  dismiss,  but  to  suspend  action  in  the  second  suit  until  the  first  is 
tried  and  determined.  ^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

W.  J.  Roberts  (Felix  T.  Hughes  aud  H.  R.  Hughes,  on  brief),  for  ap- 
pellant. 

T.  A.  Green,  for  appellees. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  RINER, 
District  Judge. 

RINER,  District  Judge.  This  was  a suit  brought  by  Felix  T. 
Hughes,  the  appellant,  against  Thomas  A.  Green,  Edward  B.  Green, 
Thomas  A.  Green,  Jr.,  Charles  H.  Green,  and  Amos  V.  (ireen,  the  ap- 
pellees, in  the  circuit  court  of  the  United  States  for  the  district  of 
Colorado,  for  an  accounting,  and  to  foreclose  a mortgage  on  certain 
mining  property  located  in  Pitkin  county,  Colo.  It  is  avemHi  in  the 
bill  that  the  mortgage  in  controversy  was  executi*d  by  the  defendant 
Thomas  A.  Green,  and  given  to  secure  the  payment  of  one  certain 
promissory  note  for  the  sum  of  f3,925,  aud  thrc*e  certain  assignments 
of  an  interest  in  a contract  for  attorney’s  fees,  dated  as  follows:  One 
for  110,000,  dated  March  31,  1803;  one  for  f 10,000,  dated  November 
20,  1893;  and  the  other  for  ^1,500,  bearing  even  date  with  the  mort- 
gage, viz.  October  9,  1894  For  the  purpose  of  disposing  of  the  ques- 
tion before  the  court  upon  this  appeal,  it  is  *unnecessary  to  state  the 
averments  of  the  bill  more  at  length.  The  record  shows  that  on  the 
12th  day  of  July,  1895,  Felix  T.  Hughes,  the  plaintiff,  brought  a suit 
in  the  district  court  of  Pitkin  county  against  the  defendant  Thomas 
A.  Green  to  foreclose  this  mortgage;  that  on  August  15,  1895,  he 
brought  a suit  in  the  circuit  court  of  the  United  States  for  the  district 
of  Colorado  against  the  same  defendant,  and  asking  the  same  relief; 
that  on  the  16th  day  of  May,  1896,  the  defendant  Green  filed  a motion 

1 As  to  conflicts  of  Jurisdiction  between  state  and  federal  courts,  see  note  to 
Louisville  Trust  Co.  v.  City  of  Cincinnati,  22  C.  C.  A.  356. 


Digitized  by  Google 


538 


28  C.  C.  A.  REPORTS, 


in  that  case  to  dismiss  it  for  tlie  reason  that  a suit  was  then  pending:  in 
the  slate  court,  broug:ht  by  the  same  plaintiff  against  the  same  defend- 
ant, and  concerning  the  same  property  mentioned  and  descriUHl  in  the 
bill  therein.  The  circuit  court  sustained  the  motion  to  dismiss. 
Thereafter,  on  May  29,  189G,  and  before  the  same  had  been  set  down 
for  hearing,  tlie  plaintiff  dismissed  his  suit  in  the  district  court  of  Pit- 
kin county,  the  order  providing  that  the  dismissal  should  be  without 
prejudice  to  the  plaintiff's  rights,  and  at  his  cost.  June  1C,  189C,  the 
defendant  Green  presented  a motion  in  the  district  court  of  Pitkin 
county  to  set  aside  the  order  dismissing  the  plaintiff’s  suit,  which  mo- 
tion the  court  overruled,  and  Uie  defendant  thereupon  took  an  apix*al 
to  the  court  of  apix^als  of  the  state  of  Colorado.  On  tht*  29th  (hiy  of 
June,  1890.  the  plaintiff  filed  his  bill  in  the  circuit  court  in  the  present 
suit.  As  filed  originally,  the  suit  was  against  Thomas  A.  Green  alone, 
but  by  subseijuent  amendment  the  other  defendants  were  made  parties. 
July  15,  189C,  the  defendant  Thomas  A.  Green  filed  a motion  to  dis- 
miss the  suit,  for  the  reasons  stated  in  his  motion  to  dismiss  the  former 
suit,  alleging  in  his  motion  that  the  suit  in  the  state  court  was  still 
pending  upon  his  appeal  from  the  order  of  that  court  denying  his  appli- 
cation to  set  aside  the  order  dismis.sing  plaintiff’s  case.  On  the  29th 
day  of  July,  1896,  the  circuit  court  sustained  the  motion  to  dismiss, 
and  dismissed  the  bill  at  plaintiff’s  cost,  and  it  is  from  this  order  dis- 
missing the  bill  that  the  present  appeal  is  taken. 

The  sole  question  presented  by  this  record  is  whether  the  proceeding 
had  in  the  state  court  w^as  a bar  to  or  abated  the  plaintiff’s  right  to 
bring  his  bill  asking  for  the  same  relief  in  the  federal  court.  The  law 
of  Colorado  upon  the  subject  of  the  dismissal  of  actions  is  as  follows: 

“See.  106.  An  notion  may  be  dismissed  or  a judgment  of  nonsuit  entered.  In 
the  following  cases:  First.  By  the  plaintiff  himself,  at  any  time  before  trial, 
upon  the  payment  of  costs,  if  a counter-claim  has  not  l>een  made.  If  a pro- 
visional or  ancillary  remedy  has  been  allowed,  the  undertaking  shall  thereupon 
l>e  delivered  by  the  clerk  to  the  defendant,  who  may  have  his  action  thereon. 
ScH?ond.  By  either  party,  upon  the  written  consent  of  the  other.  Third.  By 
the  court,  when  the  plaintiff  fails  to  appear  on  the  trial,  and  the  defendant  ap- 
pears and  asks  for  the  dismissal.  Fourth.  By  the  courC  when  upon  trial,  and 
before  the  final  submission  of  the  case,  the  plaintiff  abandons  it.  Fifth.  By 
the  court,  upon  motion  of  the  defendant,  when  upon  the  trial,  the  plaintiff  fails 
to  prove  sufticient  case  for  the  jury.  The  dismissal  mentioned  in  the  first  two 
subdivisions  shall  be  made  by  an  entry  in  the  clerk’s  register.  Judgment  may 
thereupon  be  entered  accordingly. 

“Sec.  167.  lu  every  case,  other  than  those  mentioned  In  tlie  last  scttlon,  the 
judgments  shall  be  rendeced  upon  the  merits.”  Sess.  Law’s  1887,  p.  14l». 

Clearly,  under  this  stjitute,  the  dismissal  of  an  action  by  the  court  on 
motion  of  the  plaintiff  is  not  an  adjudication  upon  the  merits,  w’hich 
can  be  pleaded  in  bar  of  a subsequent  proceeding  involving  the  same 
subject-matter  in  the  stime,  or  any  oth(*r,  court.  Tlie  cases  holding 
that  under  the  provisions  of  the  federal  removal  acts  a plaintiff,  w’ho. 
having  instituted  his  suit  in  a state  court,  has  been  subjected  to  a cross 
action,  or  by  amendment  of  his  opponent’s  answ’er  has  btx^*()me  a de- 
fendant, is  not  entitled  to  remove  his  suit,  on  the  ground  that  he  must 
abide  the  forum  originally  selected,  are  not  applicable  here.  While 
it  is  true  that  Hughes,  having  brought  his  action  in  the  state  court, 
could  not,  under  tlie  acts  of  congress,  remove  his  suit  directly  to  the 
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federal  court,  tlie  fact  that  he  had  first  commenced  his  action  in  the  state 
court,  and,  upon  leave,  dismissed  his  case  upon  the  payment  of  costs,  is 
not  a bar  to,  and  will  not  abate,  a suit  seeking  the  same  relief,  subse- 
quently brought  in  the  circuit  court,  involving  matter  over  which  that 
court  has  primary  and  original  jurisdiction.  The  record  shows  that 
the  plaintiff  is  a citizen  of  the  state  of  Iowa,  and  that  the  defendants 
are  citizens  of  the  state  of  Colorado,  and  that  the  prop^utv  described 
in  the  mortgage  is  located  in  the  state  of  Colorado.  The  cii-cuit  court 
had  jurisdiction,  concurrent  with  the  state  court,  over  the  parties  and 
the  subject-matter;  and  the  plaintiff  might  have  brought  his  suit  in 
the  circuit  court  originally,  and,  before  going  to  trial  upon  the  merits, 
dismissed  it,  and  commenced  over  again  in  the  same  court,  or  filed  his 
suit  in  the  state  court.  In  either  case  the  original  pendency  of  the 
suit  in  the  circuit  court  would  not  operate  as  a bar  to.  or  abate  the 
plaintiff’s  right  to  prosecute,  the  second  suit.  It  is  insisted,  however, 
that  the  order  dismls.sing  the  suit  in  the  state  court  is  not  operative, 
because  of  the  appeal  taken  in  that  case  by  the  defendant.  While  this 
cont(*ntion  may  well  be  doubted  (Uaihvay  Co.  v.  Twombly,  100  U.  S. 

81),  yet  we  do  not  deem  it  necessary  to  consider  or  decide  that  ques- 
tion, as  the  order  of  the  circuit  court  dismissing  the  hill  cannot  be  sus- 
tained, even  if  tlie  contention  of  counsel  is  true.  The  rule  is  perfectly 
well  settled  that,  where  two  suits  are  pending  between  the  same 
parties, — the  one  in  the  state  and  the  other  in  the  federal  court, — the 
object  of  both  suits  being  to  secure  the  same  relief,  where  the  relief 
sought  is  the  enforcement  of  a lien  against  s|)ecific  property,  to  admin- 
ister trusts,  or  liquidate  insolvent  estates,  and  in  all  other  suits  of  a 
similar  nature,  where  in  the  progress  of  the  litigation  the  court  may 
be  compelled  to  assume  the  possession  and  control  of  specific  personal 
or  real  property,  the  court  which  first  acquires  jurisdiction  by  the 
issue  and  service  of  process  must  be  allowed  to  proceed  with  the  hear- 
ing of  the  case  to  final  judgment  or  decree,  without  interference  on  the 
part  of  the  other  court  wherein  the  suit  is  pending.  The  practice  in 
such  cases,  however,  is  not  to  dismiss,  but  to  suspend  further  action  in 
the  second  suit  until  the  first  suit  is  tried  and  determined.  In  the 
case  of  Zimmerman  v.  So  Relle,  25  C.  C.  .V.  .518,  SO  Fed.  420,  Judge 
Thayer  announced  the  rule  in  the  following  language: 

“It  would  be  manifestly  Improper,  however,  to  order  a dismissal  of  a second 
suit  because  of  the  pendency  of  a prior  suit  between  the  same  parties  in  those 
cases  where  llic  brln^liip  of  the  second  action  was  a necessary  or  proper  "step 
either  to  create  or  preserve  a Hon,  or  to  avoid  the  bar  of  the  statute  of  limita- 
tions, or  to  j?ive  due  notice  by  11s  pendens  of  the  plaintiff’s  rljjhts.  or  to  puard 
nKnlnst  the  results  of  a possible  dismissal  of  the  first  suit  before  its  determina- 
tion upon  the  merits.  * • • Indeed,  eonsiderinj?  the  numerous  reasons  which 
may  render  it  advisable  and  not  improper  to  commence  a second  suit,  although 
a prior  suit  Is  pending.  In  which  tlie  plaintiff’s  rights  may  Ik?  fully  adjudicated, 
we  think  It  Is  the  better  practice  in  all  cases  to  pursue  the  course  last  Indicated 
when  a plea  of  11s  pendens  is  Interposed  and  sustained.  The  mere  pendency  of 
a second  suit,  if  no  action  is  taken  therein,  does  not  affect  the  orderly  prosecu- 
tion of  the  first  suit,  and  the  court  is  much  bettor  able  to  determine  after  the 
first  suit  has  ended  whether  it  Is  necessary  or  proper  to  grant  further  relief  in 
the  action  which  was  last  brought.” 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded,  with  instructions  to  that  court  to  overrule  the  motion  to 
dismiss. 
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(84  Fed.  866.) 

LEIIinn  VALLEY  COAL  CO.  T.  WAKHEK. 

^CIreult  Court  of  Appeals,  Second  Circuit.  January  25.  1808.) 

No.  20. 

1.  M \STF,H  AND  Servant— FuRNisniNO  Safe  Tools— Ff.m.ow  Servants. 

Wlien  a servant  has  informed  his  foreman  and  superintendent  lliat  his 
tools  are  unsafe,  it  is  their  duty  to  furnish  reasonably  safe  tools,  and  in  so 
doing  the3’  are  not  his  fellow  servants,  but  the  master’s  representatives.! 

2.  Same— Assumption  op  Kisks. 

When  a servant  has  called  attention  to  the  unsafe  condition  of  his  tools, 
and  been  promised  that  safer  ones  will  be  promptly  furnished,  he  is  not, 
as  matter  of  law,  negligent  for  continuing  to  use  the  old  ones. 

8.  Same. 

A servant  engaged  in  stopping  coal  ears  at  a dump  by  means  of  blo«  ks. 
which  are  onllnarily  worn  out  in  about  three  weeks’  use,  and  who,  after 
expiration  of  that  time,  has  asked  for  and  been  promi.se<l  new  oue.s.  does 
not  assume  the  risk  from  using  a defective  one.  where  those  at  hand  have 
become  covered  with  grease  and  coal  dust,  so  that  defects  are  not  ea.sily 
discoverable,  especially  in  the  limited  time  allowed  for  choosing  while  a car 
is  approaching. 

This  cause  comes  here  on  a writ  of  error  to  review’  a judgment  of 
the  circuit  court,  Eastern  district  of  New  York,  in  favor  of  defend- 
ant in  error,  w’lio  was  yilaintiff  below.  The  action  was  brought  to 
recover  damages  for  personal  injuries  sustained  by  plaiutiff  while 
in  the  employ  of  defendant  (the  plaintiff  in  error)  at  its  coal  mines 
near  Wilkesltarre,  Pa.  It  was  begun  in  the  supreme  court  of  the 
state,  and  removed  to  the  Tdiited  States  circuit  court  by  reason  of 
diversity  of  citizenship.  The  jury  rendered  a verdict  in  favor  of 
jdaintiff  for  f2,000.  The  facts  sntliciently  appear  in  the  opinion. 

C.  W.  Pierson,  for  plaintiff  in  error. 

F.  W.  Catlin,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LAOOMBE,  Circuit  Judge.  Plaintiff  was  assigned  to  check  the 
speed  of  certain  cars,  loaded  with  coal,  running  upon  a track  lead- 
ing from  defendant’s  mines  to  a coal  dump.  The  following  sum- 
mary of  the  evidence  is  taken  from  the  brief  of  plaiutiff  in  error: 

“There  were  three  appliances  In  use  for  stopping  the  cars.  One  of  these  was 
a lever,  which  threw  a plank,  situated  between  the  rails,  and  hliigeti  at  ouo 
end,  against  the  bottom  of  the  axle  of  the  car.  The  second  was  a sprag.  viz. 
a stick  designed  to  be  thrust  from  the  outside  betweeu  the  spokes  of  a wheel. 
The  third  was  a bloc*k  or  wedge-shaped  piece  of  wood,  which  was  put  on  the 
rail  in  front  of  the  wheel.  IMaintifT  had  used,  and  was  familiar  with,  all 
three  appliances.  It  was  in  using  the  third  that  he  w'as  injured.  He  had 
been  doing  the  same  work  for  the  company  at  the  same  place  for  five  or  six 
months,  blocking  some  500  cars  a day  during  that  period.  McKaa,  the  fore- 
man. who  employed  plaintiff,  testified  that  he  did  not  instruct  him  when  to 
use  the  one  or  the  other  of  the  three  appliances,  but  left  that  to  the  judg- 
ment of  the  men.  Plaintiff,  however,  testified  that  he  used  sprags  in  wet 


1 As  to  who  are  fellow  servants,  see  note  to  Railroad  Ck).  v.  Smith,  8 C.  C.  A. 
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weather  and  blocks  when  It  was  dry;  that  the  lover  could  only  be  used  with 
slow  cars,  and  McKaa  had  lnstructe<i  him  to  use  the  block  (I.  e.  rather  than 
the  lever)  If  the  car  was  Kolng  fast,  ami  tliat  the  car  wldoh  Injured  him  was 
going  fast.  It  W’as  not  claimed  that  McKaa,  or  any  one  else,  pointed  out  to 
the  men  just  what  blocks  or  sprags  lliey  should  use.  The  men  picked  out 
their  own  blocks  or  sprags.  There  was  a pile  of  blocks  along  the  track,  and 
plaintiff  was  accustomed  to  select  his  block  himself  from  the  pile.  At  the 
time  of  the  accident  there  were  other  blocks  and  sprags  at  hand.  According 
to  plaintiflf,  there  were  no  new  blocks  on  tlie  pile,  but  plalutlfTs  foreman  testi- 
fied that  some  of  them  were  in  good  condition,  and  that  a block  which  had 
become  shaped  to  the  wheel  was  preferable  for  use  to  a new  one.  No  acci- 
dent had  ever  been  known  from  the  u.se  of  these  blocks.  It  is  a method  for 
stopping  cars  originally  adopted  by  the  men  themselves,  and  now  In  general 
use  in  tl«e  collieries  in  that  region.  At  first  the  men  made  their  own  blocks, 
but  at  this  time  they  w'ere  ordinarily  whittled  out  at  the  carpenter  shop,  situ- 
ated about  ir»0  or  200  feet  from  the  breaker.  When  the  men  w’anted  blocks 
they  would  sometimes  go  to  the  can>f'idcr  shop  In  person  to  get  them,  ami 
sometimes  would  fasldon  blocks  for  themselves.  The  docking  boss,  whose 
duties  kept  him  within  sight  of  plaintiff.  testlfie<l  that  he  had  seen  plaintiff 
on  at  least  two  occasions  fashioning  blocks  for  himself,  chopping  them  out  of 
sprags  with  a hatchet.  This,  however,  w'as  denied  by  plaintiff.  Plaintiff  tes- 
tified that  when  he  wanted  new  block.s  he  would  notify  McKaa.  the  foreman, 
and  he  would  have  them  brought;  that  the  carpenter  always  brought  them; 
that  he  onlinarily  got  new  blocks  every  two  or  three  weeks;  that  he  got  the 
last  blocks  about  four  weeks  before  the  accident;  that  on  the  Friday  before 
the  accident  (which  happened  Monday  morning)  he  notified  Mr.  McKaa  that 
he  wanted  new  blocks;  that  on  Saturday,  when  Mr.  Shoemaker,  the  outside 
superintendent,  told  him  to  hurry  up,  he  replied,  T can't,  Mr.  Shoemaker;  I 
got  old  blocks,  a little  cracked  and  a little  chipped  off.’  On  Monday  morning 
he  had  blocked  five  cars  before  he  was  hurt.  When  the  sixth  car  w'as  un- 
coupled by  his  companion  5f)  or  <U)  feet  up  the  grade,  and  came  towards  him, 
he  took  a block  from  the  pile,  and  put  it  on  the  rail  under  the  wheel.  The 
block  split  In  two  pieces,  find  the  wheel  came  over  his  hand.  The  w’ituesse.s 
were  not  entirely  agreed  as  to  the  appearance  of  the  block  after  the  accident. 
According  to  Peter  I’ldlip,  a fellow  laborer,  who  testified  through  an  Interpre- 
ter for  plaintiff;  ‘Block  was  split  on  the  bottom,  about  half  or  three-quarter.s 
of  an  inch.  Inside  it  was  white  wood  and  fre.sh.  ♦ ♦ * It  was,  in  the 

middle,  white  and  fresh;  but  from  the  outside,  where  the  crack  was.  it  was 
split,  and  kind  of  rotten.  • • * It  was  black  for  about  half  or  three- 

quarters  of  an  Inch  in  from  the  outside.  On  the  outside  it  was  cracked,  and 
chipped  off,  and  black.’  According  to  Mr.  McKaa.  the  foreman,  the  split 
looke<l  like  a fresh  break,  and  from  appearances  had  been  made  by  the  (hinge 
of  the  wlu‘el.  It  showed  the  mark  of  the  flange.  The  wood  was  in  good  con- 
dition, not  rotten  at  all.  To  same  effect,  see  testimony  of  docking  boss.  Kropp. 
Tlie  fact  that  blocks  look  old  and  black  does  not  necessarily  Indicate  that  the 
wood  is  rotten,  because  they  are  used  where  there  is  a good  deal  of  oil  and 
coal  dust,  which  blacken  the  outside,  and  soak  into  any  check  in  the  wood.” 

The  theory  of  the  plaintiff  was  that  defendant  was  negligent,  be- 
cause it  furnished  defective  appliances  to  the  plaintiff  with  which 
to  do  his  work.  Upon  this  review  all  contested  questions  of  fact 
roust  be  resolved  iu  favor  of  plaintiff,  since  the  jury  found  for  him. 
In  view  of  the  evidence  that,  whenever  plaintiff  needed  new  blocks, 
he  applied  for  them  to  the  foreman,  whereupon  the  carpenter 
brought  them;  that,  so  far  as  plaintiff  was  informed,  there  was  no 
stock  of  new  ones  from  which  he  could  supply  himself;  that  plain- 
tiflf,  three  days  before  the  accident,  and  again  two  days  before  the 
accident,  called  the  attention  both  of  the  foreman  and  of  the  out- 
side superintendent  to  the  condition  of  the  blocks,  and  asked  for 
sound  ones,  and  that  to  his  request  both  replied  ‘‘All  right,”  and  the 
foreman  expressly  promised  to  “give  him  new  blocks  right  away,” — 
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this  cast*  is  to  be  distinguished  from  those  cited  on  the  brief,  when* 
the  plaiiitifY  had- a stock  of  new  appliances  at  liand  from  wliich  to 
help  himself.  Conceding  that  there  was  no  duty  of  regular  inspe<  - 
tion  of  the  tools  in  use  imposed  upou  the  foi*eman  and  superintend- 
ent, the  defendant  trusting  to  the  daily  inspection  of  the  men  who 
used  the  tools  for  information  as  to  their  condition  of  retKiir,  nevei- 
tlicless,  when  such  information  was  given  to  them,  they  (the  fore- 
man and  superintendent),  not  the  plaintiff,  were  the  proper  agents 
to  fulfill  the  masters  duty  in  furnishing  reasonably  safe  tools. 
Touching  the  furnishing  of  such  tools,  they  were  not  fellow  serv- 
ants with  defendant,  but  were  the  master’s  alter  ego.  So,  too,  when 
the  servant  has  called  attention  to  the  condition  of  his  tools,  and 
been  promised  that  safer  ones  will  be  furnished  promptly,  he  is  not. 
as  matter  of  law,  to  be  held^negligeut  for  continuing  to  use  the  old 
ones.  “When  a master  has  expressly  promised  to  repair  a defect, 
the  servant  can  recover  for  an  injury  caused  thereby  within  such  a 
period  of  time  after  the  promise  as  it  would  be  reasonable  to  allow 
for  its  performance,  and,  as  w’e  think,  for  an  injury  suffered  within 
any  i>eriod  that  would  not  preclude  all  reasonable  expectation  that 
the  promise  might  be  kept.”  Hough  v.  Railway  Co.,  100  U.  S.  225. 
The  case  made  by  the  ]»roof  was  one  for  the  jury  to  pass  upon. 

In  the  course  of  the  charge  the  jury  were  instructed  substantially 
as  follows:  That  the  fault  complained  of  was  not  the  method  of 
working  the  cars,  but  that  the  <iuestion  was  as  to  the  safety  of  this 
]>articular  block  which  was  furnished  to  plaintiff  to  work  with; 
that  it  was  the  dutv  of  defendant  to  furnish  him  with  reasonablv 
sab*  things  to  work  with;  that  the  jury  was  to  determine  whether 
the  block  was  a reasonably  safe  one  to  put  there,  and  for  them  to 
leave  there  for  him  to  use,  or  whether  thert*  was  some  di*f(ct  about 
the  block  which  made  it  unfit  to  use:  that,  if  the  jury  w’ere  satisfied 
on  the  evidence  that  the  block  was  d(*fectiv<*. — was  not  a reasonably 
safe  one  for  plaintiff  to  use, — and  that  defendant  knew  it,  or  ought, 
by  reasonable  diligence  in  looking  after  things,  to  have  known  it, 
ami  that  the  defect  in  the  block  cau.sed  plaintiff's  injury. — then  they 
might  return  a verdict  for  ]>laintiff.  unless  they  should  find  that  he 
was  in  fault  somelH»w  in  bringing  this  upon  himself.  Further  on  in 
the  charge  the  judge  instiuctcd  tlie  jury  as  follows: 

“If  you  do  not  Anri  on  tlio  ovMcnro  th.at  he  was  piiitty  of  any  nc?Ii>ron«*c  him- 
self that  eontribuied  to  this,  ami  Ami  the  block  was  b,ad.  and  the  defendant 
onirht  to  have  known  It,  and  that  oaused  tin*  injury,  then  your  verdict  should 
Ite  for  the  plaint ifT,  * * • If,  as  I said  before,  you  can  see  a defect  in 
this  block  so  it  wasn't  til  to  use.  that  the  defendant  must  or  oupht  to  luive 
known  of.  and  they  didn't  see  it.  and  that  that  defect,  by  its  beimr  left  there 
to  1)c  used,  caused  tliis  injury  to  the  plaint  iff.  tlien  return  a verdict  for  the 
plaintiff,  unless  you  .see  tliat  by  his  own  fault  in  using  the  block  he  brought 
it  on  liimscif.” 

Defendant  excepted  to  this  part  of  the  charge  upon  the  theory 
that  “it  excluded  the  elements  of  assumption  of  risk  by  plaintiff, 
and  bis  duty  to  satisfy  liim.self  of  the  safety  of  the  blocks  he  uiider- 
to<»k  to  use’’;  tluit  it  “lost  sight  altogether  of  the  real  question  in 
the  case,  viz.  whether  there  were  any  blocks  or  appliances  accessi- 
ble to  plaintiff  which  were  safe”;  that  the  charge  “imposed  upon 
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defendant  the  duty  of  constant  inspection  and  removal  of  blocks  as 
they  became  worn  or  defective’’;  that  the  “duty  of  selectinj^  such 
as  were  best  adapted  for  their  purpose  and  rejecting  the  worieom 
and  defective  rested  with  the  men  themselves”;  that  defendant’s 
“duty  was  performed  when  it  furnished  new  blocks  when  the  men 
called  for  them”;  that  all  plaintiff  had  to  do  when  he  wanted  fresh 
ones  “was  to  get  them,  or  ask  that  they  be  sent.”  As  to  imposing 
any  burden  of  inspection  and  removal,  the  objection  is  unsound,  in 
view’  of  the  testimony  that  plaintilT  had  reported  that  the  blocks 
he  was  using  were  old,  cracked,  and  a little  chipped  oiT,  and  had 
been  promised  new  blocks  “right  away.”  The  jury  were  warranted 
in  finding  that  plaintiff  did  “all  he  had  to  do”  when  he  asked  that 
fresh  blocks  be  sent,  and  that  defendant  failed  to  perform  its  duty 
in  neglecting  to  furnish  new  blocks  after  thev  had  been  twice  asked 
for.  The  argument  assumes  that  the  plaintiff  had  a pile  of  tools 
to  choose  from,  some  visibly  sound,  others  visibly  unsound;  and  that 
he  is  responsible  for  the  selection  he  made.  The  evidence  does  not 
warrant  any  such  assumption.  Soiled  and  blackened  with  use, 
w'hatever  cracks  there  might  be  filled  with  grease  and  coal  dust, 
the  entire  outfit  of  blocks  was  in  a condition  which  would  make  it 
difficult,  if  not  impossible,  to  distinguish  the  sound  from  the  un- 
sound. A block  w’ith  a deep  crack  might  still  be  tough  enough  to 
stand  service  for  a week  or  tw’o  more,  w'hile  another  with  a slight  one 
might  break  asunder  under  the  w’heels  of  the  very  next  car.  The  out- 
fit of  blocks  from  which  plaintiff  had  to  select,  their  imperfections 
to  some  extent  thus  disguised,  had,  according  to  his  testimony,  been 
in  use  four  weeks.  Ordinarily,  he  got  new  blocks  every  two  or 
three  weeks, — from  six  to  ten  of  them  at  a time.  He  had  been 
working  there  five  or  six  months,  blocking  some  500  cars  a day. 
Assuming,  as  defendant  contends,  that  there  was  no  regular  time 
for  furnishing  new’  blocks,  defendant  waiting  for  the  men’s  refiuest, 
and  they  being,  in  fact,  the  inspectors  of  the  tools  they  us<  d,  it 
does  not  appear  that  defendant  ever  disputed  the  proposilion  which 
plaintiff’s  past  re^juests  implied,  viz.  that  after  two  or  three  wee  ks 
of  use  the  blocks  w’ould  get  in  such  a condition  of  disrepair  that 
new'  ones  were  necessarv.  It  certainlv  is  not  to  bo  assumed  that  the 
company  furnished  new  blocks  ev<M\y  two  or  three  w'oeks,  although 
the  old  ones  w’ere  still  in  perfectly  sound  condition.  The  evidence 
warranted  a finding  that  the  cliarae  ter  of  the  work  called  for  an 
outfit  of  several  blocks,  scattered  ab»ug  the  track,  to  be  seized  and 
used  as  occasion  required.  In  this  n*spect  the  case  differs  from 
those  w’here  a brakeman  is  furnished  with  his  individual  coupling 
hook,  which  he  has  constant  opportunity  to  inspect.  The  testimony 
further  warrants  the  finding  that  from  two  to  three  weeks  was  the 
expected  life  of  a block;  that  at  the  end  of  that  time  some  of  them 
might  be  able  to  do  service  for  a considerably  longer  time,  but 
others  were  in  such  condition  that  they  were  liable  to  break  in  the 
hand  of  the  user;  and  that  they  were  so  coated  and  discolored  wilh 
grease  and  coal  dust  as  to  make  it  extremely  difficult  to  delerminr* 
which  were  sound  and  which  unsound,  so  that  the  user,  compelled 
by  the  nature  of  his  employment  to  choose  quickly,  or  perhaps  pick 
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up  the  one  nearest  at  hand,  without  opportunity  of  choice,  was  ex- 
posed to  the  risk  of  using  an  unsafe  appliance.  Under  these  cir- 
cumstances the  exception  to  the  charge  was  unsound. 

Defendant  contends  that  the  court  erred  in  refusing  certain  of 
defendant’s  requests  to  charge.  As  no  argument  is  presented  in 
support  of  this  contention,  it  may  be  briefly  disposed  of.  The  re- 
quests set  out  on  the  brief  are: 

Second  request:  “If  plaintifT  was  supplied  with  a nunil>er  of  tools  from 

which  he  was  free  to  choose,  and  If  he  selected  one  that  he  knew,  or  with  rea- 
sonable care  might  have  known,  to  be  worn  out,  he  was  guilty  of  negligence, 
and  cannot  recover.’* 

The  court  had  sufficiently  covered  this  point  by  instructing  the 
jury  that  they  were  to  inquire  whether  the  plaintiff  was  imprudent 
in  doing  what  he  did  in  taking  this  block  and  using  it, — whether  he 
“was  in  fault,  under  all  the  circumstances,  of  what  he  had  to  do 
with,  and  what  he  was  expected  to  do,  was  he  in  fault  in  taking 
this  block  and  using  it”?  And,  further,  that  he  could  not  recover 
if  “his  carelessness  in  taking  this  and  using  it  under  all  the  circum- 
stances brought  it  on  himself.” 

“Fifth  request:  Where  a servant  enters  upon  an  employment  from  Its  nature 
necessarily  hazardous,  he  assumes  the  usual  risk  and  perils  of  the  service,  and 
also  those  risks  which  are  apparent  to  ordinary  observation.” 

The  court  had  already  covered  this  point  more  tersely  in  the  state- 
ment : 

“You  see  all  the  dangers  of  working  there  he  undertook  to  stand  against; 
but  he  didn’t  agree  to  work  with  defective  tools.” 

It  setnns  unnc^cossary  to  enumerate  in  detail  the  remaining  re- 
quests. The  charge  sufficiently  covered  the  case,  as  may  be  seen  by 
referring  to  the  excerpts  already  quoted  supra. 

Defendant  also  excepted  to  the  admission  of  evidence  that  before 
the  accident  plaintiff  usually  got  blocks  every  two  or  three  weeks. 
This  branch  of  the  case  has  already  been  discussed  supra.  The 
judgment  is  affirmed. 


(84  Fed.  870.) 

LEIIir.n  & H.  R.  RY.  CO.  V.  M ARCHANT. 

(Circuit  Court  of  Appeals,  Second  Circuit  January  25,  1898.) 

No.  2.".. 

1.  Neoi.igkxce— Per.sonal  Irjcrie.s— Damages. 

A passenger  was  tlirowii  from  his  l>erlh  In  a sleeping  car  by  a collision 
between  trains,  suffering  a slight  physical  injury.  Afterwards  serious 
nervous  injuries  developed,  which  plaintiff  claimed  practically  ruined  his 
active  life.  There  was  .some  evidence  that  plalntilT  suffered  a severe  fright, 
and  a medical  expert  testified  that  his  present  condition  might  have  re- 
sulted from  file  fright.  Defendant  requestc*d  a charge  that  If  plaintiff 
suffered  a frigiit,  but  sustained  no  bodily  injury  whatever,  he  was  entitled 
only  to  nominal  damages.  Tlie  court  declined  this  request,  but  charged 
that,  if  tl)e  s»‘vere  injuries  were  not  the  result  of  the  fall  and  shock,  plaintiff 
could  only  recover  the  trifling  damages  Involved  In  the  fall,  and  the  consequent 
mental  suft’ering,  if  any.  The  jury  were  also  charged  that,  if  the  fall  and 
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shook  did  not  produce  the  plaIntIBf’.s  existing  condition,  and  If  that  condition 
was  due  to  other  causes  than  the  shock  and  injury  which  he  received  from 
the  accident,  he  was  oniy  entitled  to  tritiing  damages.  HvlO,  that  liie  request 
was.  In  substance,  covered  by  the  charge,  and  tliere  was  no  error  in  refus- 
ing it 

2.  Same— Evidknck— Medicat.  Experts. 

A medical  expert,  in  answer  to  a (|uestIon  as  to  wliat  would  be  the  proba- 
ble future  course  of  the  disease  with  which  plaintiff  was  suffering,  said  he 
thougiit  he  never  would  recover,  “so  far  as  to  be  capal)le  of  any  sort  of 
persistent  occupation.”  Held,  that  the  quoted  part  of  the  answer  was  not 
objectionable,  as  being  a specuiative  opinion  based  upon  an  opinion. 

This  is  a writ  of  error  to  review  a judgment  of  the  circuit  court  for 
the  Southern  district  of  New  York,  in  an  action  at  law  brought  hy 
^Villiam  E.  Marchant,  hereinafter  called  the  plaintiff,  against  the 
T^high  & Hudson  River  Railw^ay  ("omjiany,  to  recover  damages  for  per- 
sonal injuries  occasioned  by  the  negligence  of  the  defendant,  a railroad 
conipany  and  a common  carrier  of  ])assenger8.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  f25,000,  and  judgment  was  entered 
upon  the  verdict. 

Austin  Fox,  for  plaintiff  in  error. 

Artemus  B.  Smith,  for  defendant  in  error. 

Before  LACOMBE  and  SHU^MAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  Betw’een  3 and  4 o’clock  in  the  morning 
of  September  20,  1893,  while  the  plaintiff  was  being  carried  as  a pas- 
senger on  one  of  the  trains  of  the  defendant,  and  was  occupying  a berth 
in  a stateroom  of  one  of  its  sleeping  cars,  the  train  came  into  collision 
with  another  train  of  the  defendant,  through  its  negligence.  The 
plaintiff  w'as  thrown  from  his  sleeping  berth  upon  the  floor  of  the  sle<?p- 
ing  car,  fell  upon  his  back  upon  a pair  of  shoes  which  lay  on  the  floor, 
and  sustained  an  injury,  “which,  according  to  his  testimony,  though 
not  specially  s<  vere  at  the  time,  develoj>ed  into  so  grave  an  injury  to 
the  spinal  cord  that  it  practically  ruined”  his  active  life.  No  question 
was  made  by  the  defendant  upon  the  trial  in  regard  to  its  negligence, 
nor  in  regard  to  its  liability  for  some  slight  and  unimportant  injury 
which  might  have  been  received  from  the  fall,  but  the  nature,  magni- 
tude, and  permanence  of  the  ill  effects  which  were  claimed  to  have 
resulted  from  the  collision  were  stoutly  denied  by  the  defendant,  and  to 
this  subject  the  conflicting  testimony  was  directed. 

Upon  cross-examination  the  plaintiff  was  asked,  “Now,  this  accident: 
\V  ere  you  badly  fiightened  by  it?”  to  which  he  replied,  “Yes,  sir.” 
Upon  cross-exam  illation  of  the  d(*fendant’s  medical  expert,  who  thought 
that  the  plaintiff  was  not  siifleriug  from  an  injury  to  the  spinal  cord, 
but  from  an  injury  in  the  brain,  answers  wc*re  made  to  cross-questions 
as  follows: 

“Q.  To  what  sort  of  an  Injorj'  In  the  brain  do  you  attribute  his  present  con- 
dition? A.  .Some  emotional  shock,  or  something  of  that  kind.  Q.  Are  there 
a variety  of  emotional  shocks  that  might  produce  thi.'i  trouble?  A.  Yes.  sir.  Q. 
Would  a sudden  fear  of  sufficient  e.vtent  produce  it?  A.  Yes.  sir.  Q,  .Might 
any  great  sudden  nervous  shock  pro<luce  it?  A.  Yes.  air.  Q.  Might  a shock 
to  a passenger  In  a car,  brought  suddenly  up  with  a terrifle  crash  and  a sudden 
shock,  produce  It?  A.  Yea,  sir.” 

28  C.C.A.-35 
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This  was  the  whole  testimony  about  frijjht  or  its  efifects.  The  de- 
fendant asked  the  court  to  cliarjjt*  the  jury  as  follows: 

“If  the  jury  find  as  a fact  that  although  the  plaint  iff  sulTered  a fright,  yet 
susiaiiuMl  no  bodily  injury  whatever,  then  the  plaintiff  is  entitled  to  no  m«jre 
than  nominal  damages,” 

The  court  declined  to  giye  this  request,  to  which  refusiil  exception 
was  duly  taken.  B3'  this  request  the  court  was  asked  to  char^ie  that 
the  plaiutilf  could  not  recover  substantial  damages,  whatever  his  condi- 
tion at  the  trial,  if,  as  a matter  of  fact,  be  sustained  no  bodily  injury  at 
the  time  of  the  collision,  although  he  sulTered  a fright.  The  court 
.declined  to  give  this  request,  to  which  refusal  exception  was  duly  taken. 
An  examination  of  the  record  show's  that  in  the  testimony  and  by  the 
charge  the  case  was  made  to  turn  upon  the  fact  and  the  consecpienrcs 
of  bodily  injuries  received  at  the  time  of  the  collision.  These  injuries 
were  admitted  to  have  been  apparently  slight  at  the  time  of  the  col- 
lision, but  it  was  claimed  by  the  plaintiff  that  grave  cous(‘qubnces  en- 
8U(.*d  from  them.  The  defendant  urged  tluit  the  extent  of  the  injuries 
was  exaggeiated,  or  possibly  simulated,  or  that  they  must  have  been 
produced  by  other  causes  than  the  slight  apparent  injuries  at  the  time 
of  the  accident.  Tlie  court  charged : 

“If,  upon  the  whole  testimony,  there  Is  not  a fair  preponderance  of  evidence, 
sufficient  to  satisfy  you  that  the  injuries  of  whl(;h  he  complains  were  the  result 
of  the  fall  and  shock  w'hich  he  received  when  throwm  from  his  berth,  then  he 
is  only  entitled  to  recover,  as  I said  before,  for  the  trifling  damages  which  are 
involved  in  the  fall,  and  the  pain  and  mental  suffering,  if  there  was  any,  con- 
seuiient  upon  the  fall.” 


The  jury  w ere  also  told  tliat  if  the  fall  and  the  shock  did  not  produce 
the  plaintiff’s  existing  condition,  and  if  that  condition  was  duo  to  other 
cjiust^s  than  the  shock  and  the  injury  which  be  received  from  the  acci- 
dent, then  he  was  only  entitled  to  recover  comparatively  trifling  diim- 
ag(‘s.  The  jury  were  thus  informed  that  the  suit  was  brought  to  re- 
cover damages  for  serious  physical  consequences  which  were  claimed 
to  have  resulted  from  the  injiiru  s to  the  bodily,  aud  not  to  the  mental, 
systdu,  wliifh  were  received  at  the  time  of  the  collision,  and,  if  the 
s(*rious  consecjiieiices  did  not  re.snlt  from  these  bodily  injuries,  the 
plain! ilT’s  case  bad  no  iiniMirtaiu-e. 

But  the  defendant  urg(‘s  Hint  by  the  request  it  was  intended  to  pri‘ss 
upon  the  attention  of  rlie  eourt  the  prinei])Ie  which  has  bei*n  euum*i- 
ated  in  some  recent  decisions,  that,  although  jihysical  ills  ix^siiltCHl  from 
the  fright,  a plaintiff  cannot  recover  damages  for  such  ]»hysical  ills  so 
resulting  from  friglit  caused  by  a negligent  act,  if  no  bodily  injury  was 
reci'ived  at  the  time;  and  that  the  attention  of  the  jury  was  not  sharply 
direett  d to  this  point,  and  that  they  niiglit  liave  siipi>osed  tluit  the  plain- 
tilt  was  entitled  to  damages  ri'sulting  from  any  jihysical  ills  which  grew 
out  of  the  collisiou,  whether  they  w ere  caused  by  fright  alone  or  by  in- 
jury to  the  bodily  system.  Wi  may  assume  that  the  doctrine  which  is 
said  to  have  been  declared  in  Mitchell  v.  Ihiihvay  Co.,  1.51  X.  Y.  107.  4,5 
N.  E.  ;154,  Ew  ing  v.  Railw  ay  Co.,  147  Pa.  St.  40,  23  Atl.  340,  and  iu  other 
ca.ses,  must  have  iKvn  pre.seiited  to  the  trial  judge,  aud  that  there  was 
uo  misumlerstanding  as  to  the  intent  of  llie  rtHpiest;  but  it  is  alsti  true 
that  he  expressly  told  the  jury  that,  if  the  fall  and  the  shock  did  uot 
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prodnce  the  plaintiff’s  existing  condition,  and  if  that  condition  was  due 
to  otlier  causes  than  the  shock  and  the  injury  which  the  plaintiff  re- 
ceived from  the  accident,  then  he  was  only  entitled  to  recover  compara- 
tively trirting  damages;  that  is  to  say,  unless  there  was  a direct  causal 
connection  betwtn^n  the  existing  condition  and  the  trifling  injuries 
which  immediately  followed  the  fall,  there  could  be  no  recovery  for  the 
serious  injuries  existing  at  the  time  of  the  trial.  We  think  that  the 
request,  as  intended  to  be  made,  was  covered  by  the  charge.  We  do 
not  intend,  as  an  appellate  court,  to  express  an  opinion  as  to  the 
soundness  of  the  doidrine  which  was  sanctioned  in  the  cases  cih’d 
supra.  Dr.  Charles  Phelps,  a medical  ex]>ert,  was  examined  in  behalf 
of  the  plaintiff,  and  a jxirt  of  the  exiimination  was  as  follows: 

“ *Q.  From  jour  medical  knowledge  ;iud  experience,  and  from  your  examina- 
tion of  the  plaintiff’s  case  and  his  present  condition,  can  you  state  what,  in 
your  opinion,  with  reasonal>le  (*ertaiuty,  will  l>e  the  probable  course  in  the  fu- 
ture of  the  disease  with  which  he  is  now  suffering?  A.  Yes;  I think  I can 
form  an  intelligent  opinion.  Q.  Please  state  your  opinion.  A.  I think  he  will 
never  recover,  so  far  as  to  be  capable  of  any  sort  of  persistent  occupation. 
Whether  this  disease  will  progress  until  it  becomes  a fatal  disorder,  within  a 
reasonable  length  of  time,  say  a few  years,  or  not,  1 cannot  say,  and  I have  no 
opinion,  because  its  course  is  variable.  Q.  As  to  the  fatal  termination  of  It, 
you  have  no  opinion?  A.  As  to  the  time  of  its  termination.  I could  not  state 
an  opinion.’  The  counsel  for  the  defendant  thereupon  moved  to  strike  out  the 
testimony  of  Dr.  Phelps  that,  in  his  opinion,  the  plaintiff  will  never  recover 
sufficiently  to  be  able  to  follow  any  persistent  occupation,  insisting  that  the  said 
testimony  was  speculative  and  conjectural,  and  too  remote.  The  motion  was 
denied,  and  the  defendant’s  counsel  excepted.” 

The  refusal  is  made  one  of  the  subjects  of  error.  It  is  not  denied 
that  the  question  was  proper,  but  it  is  urged  that  the  portion  of  the 
answer  which  was  objected  to  was  a speculation  of  the  witm*8s  as  to 
the  possible  effect  of  the  probable  course  of  the  dist^ase  on  the  plain- 
tiff’s ability  to  “stand  any  sort  of  persistent  occupation,”  and  was  an 
opinion  upon  an  opinion.  We  do  not  so  understand  the  character  of 
the  answer.  The  witness  was  asked  the  probable  future  coursf*  of  the 
plaintilTs  disease.  lie  replied  that  he  thought  that  the  plaintiff  would 
never  recover,  but,  in  order  to  state  his  opinion  with  tin*  pro|M^r  limita- 
tions and  to  place  clearly  before  them  his  opinion  in  regard  to  the  ex- 
tent of  nonrecovery,  he  added,  “so  far  as  to  be  capable  of  any  sort  of 
jx*rsistent  occupation.”  His  opinion  was,  and  it  w'as  proper  that  he 
should  injike  it  clear,  that  the  plaintiff  w'ould  not  be  conllned  to  hi.'<  b(‘d, 
or  would  not  suffer  constant  or  increa.sing  pain,  and  wmuld  not  be  de- 
prived of  all  comfort  or  enjoyment  in  life,  but  would  be  unable  to  enter 
into  any  business  which  called  for  pei^sistency  or  which  required  a 
steady  pursuit.  The  nak(»d  answer,  “I  think  that  he  will  never  re- 
cover,” would  not  have  i learly  ])ut  be  fore  the  jury  the  ex]X‘rt’s  opinion 
in  regard  to  the  future  extent  or  character  of  the  disease,  and  therefore 
it  was  proper  for  him  to  give  his  opinion  w- ith  exactness.  The  answer 
was  not  liable  to  the  charge  of  being  a second  speculative  opinion 
based  upon  a first  opinion.  The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 
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HAYDEN  V.  CHEMICAL  NAT.  BANK  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  25,  1898.) 

No.  48. 

1.  National  Banks — Insoi.vf.nct — Payments. 

Rev.  St.  § 5242.  declaring  void  payments  made  by  a national  bank  after 
the  commission  of  an  act  of  bankruptcy,  or  in  conremplation  tliereof.  with 
a view  to  prevent  the  lawful  application  of  its  assets,  means  an  act  of  bank- 
ruptcy or  Insolvency  in  the  legal  sense  of  a failure  to  pay  current  obliga- 
tions In  the  ordinary  course,  and  does  not  invalidate  payments  made  in  the 
usual  course  of  business  before  commission  of  any  such  act,  and  not  in 
contemplation  thereof,  though  the  bank,  if  wound  up  at  the  time,  would 
in  fact  be  unable  to  meet  all  its  obligations. 

2.  Same— Remittances— When  Title  Passes. 

When  a national  bank  Indebted  to  another  bank  makes  remittances  to  it 
by  mail  in  the  onlinary  course  of  business,  title  thereto  passes  when  the 
letter  is  placed  in  the  mails;  so  that.  If  made  in  good  faith,  not  after  an  act 
of  Insolvency,  or  in  contemplation  thereof,  and  Innocently  reoeivetl  by  the 
creditor,  the  latter  may  apply  them  to  cancel  the  Indebtedness,  though  the 
remitting  bank  in  fact  falls  liefore  they  are  received. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  a suit  in  equity  by  Kent  K.  Hayden,  as  receiver  of  the  Capi- 
tal National  Hank  of  Lincoln,  Neb.,  aftainst  the  Chemical  National 
Hank  of  New  York,  to  recover  payments  alleged  to  have  been  made  by 
the  former  to  the  latter  in  contemplation  of  insolvency.  The  circuit 
court,  afttM’  a hearing:  on  (he  merits,  dismissed  the  bill  (80  Fed.  587),  and 
the  complainant  has  appc'ali‘d. 

Edw.  W.  Paifte,  for  apj)ellant. 

George  H.  Yeaman.  for  appellee. 

Hefore  WALLACE,  LACOMHE.  and  SHIPMAN,  Circuit  Judge^s. 


WALLA( 'E,  (^rcuit  Judge.  The  Capital  National  Hank  of  Lin- 
coln, Neb.,  at  tlie  close  of  business  hours,  January  22,  1S93,  stoppe<l 
business,  and  (he  n(*.\t  morning,  before  the  bank  opened,  an  officer 
under  the  comptroller  of  the  currency,  because  of  its  insolvency,  took 
control  of  its  alTairs,  and  possession  of  its  assets.  Its  obligations  had 


considerably  exci  c ded  its  resource's  since  July,  1801,  and  false  emtries 


to  conceiil  its  n*al  financial  condition  had  ben  n made  from  time  to  time 


upon  its  books.  To  what  extent  its  directors  were  aware  of  these 
entries,  or  of  its  situation,  does  not  api>ear:  but  until  January  22d. 
and  throughout  that  day.  it  met  all  its  obligations,  and  earned  on  its 
business  as  usual.  On  tlu'  ISth  day  of  January,  180.3,  it  was  indebte**! 
to  the  amount  of  ^81,48(5  to  the  Chemical  National  Hank,  with  which 
bank  it  had  kej)t  an  account  at  New  York  City,  upon  overdrafts  in 
excess  of  its  deposits  ami  rmnittances.  On  that  day.  at  St.  Joseph. 
Mo.,  the  SchiistiT-llax  National  Hank  remittnl  by  mail  a draft  for 
^2.000  to  the  (^lu'inical  Hank  for  the  cmlit  of  the  Capital  Hank.  January 
10th,  at  South  Omaha,  Neb.,  the  Packers'  National  Hank  remittni  by 
mail  a draft  for  8,5,000  to  the  Chemical  Hank  for  the  credit  of  the  (^api- 
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till  Bank,  and  the  Capital  Bank  itself  remitted  by  mail,  at  Lincoln, 
^815.-9  and  |-,9.35.G0,  to  the  Chemical  Bank.  January  20th  the  Capi- 
tal Bank  remitted  by  mail,  at  Lincoln,  |735,  to  the  Chemical  Bank, 
and  at  some  earlier  date  or  on  that  day  it  remitted  bv  mail,  at  Lincoln, 
to  the  Chemical  Bank,  ?8:J3.G4.  The  |2,935.G0,  Jf815.29,  and  |735 
were  remittances  of  checks  on  2sew  York  banks  for  collection  and  de- 
posit. These  various  remittances,  as  they  were  r(*ceived  by  the  Chem- 
ical Bank,  viz.  January  23d  and  January  24th,  were  (credited  on  its 
books  to  the  Caintal  Bank,  and,  with  credit  items  received  by  the 
Chemical  Bank  from  other  sources  applicable  to  the  account,  reduced 
the  debit  balance  against  the  Capital  Bank  to  |13,317.94. 

This  action  was  brought  by  the  receiver  of  the  Capital  Bank  to  re- 
cover of  the  Chemical  Bank  the  remittances  thus  received  b^'  it  on  and 
after  January  18th.  The  court  below  held  that  the  title  to  the  remit- 
tances jMissed  to  the  defendant  at  the  time  they  were  severally  mailed 
to  it,  and,  as  they  liad  been  transmitted  in  the  usual  course  of  business, 
before  the  Capital  Bank  had  committed  or  contemplated  committing 
any  act  of  insolvency,  and  were  received  innocently  by  the  defendant, 
the  defendant  was  entitled  to  apply  them  upon  the  balance  of  account 
owing  to  it  by  the  Capital  Bank. 

There  is  no  evidemre  in  the  recoi'd  showing  or  tending  to  show  that 
the  condition  of  the  Capital  Bank  had  materially  changed  recently,  or 
that  it  was  in  a situation  of  gieater  financial  stress  after  January  18th 
than  it  was  January  1st,  or  had  been  previously.  So  far  as  apiH*ars, 
its  officeis  expected,  down  to  the  time  when  its  doors  were  ch»sed,  that 
it  would  go  on  with  its  business  in  the  usual  way  in  the  future,  as  it 
had  for  the  last  y(‘ur.  Whether  the  failure  was  pn'cipitated  by  a dis- 
covery of  the  real  slate  of  affairs  by  the  bank  examiner,  or  by  the  direc- 
tors, and,  if  so,  when  the  discovery  was  made,  does  not  appear.  There 
is  not  the  slightest  evidence  that  the  defendant  was  aware  of  or  sus|)ect- 
ed  the  real  situation.  It  had  at  times  refusc*d  to  permit  the  Capital 
Bank  to  inert'ase  its  overdrafts,  but,  as  late  as  January  19th  and  20th, 
notwithstanding  the  state  of  the  accounts,  it  paid  drafts  of  the  Capital 
Bank. 

Treating  the  remittances  as  payments,  made  at  the  time  they  were 
mailed,  the  case  presents  the  question  whether  payments  niadt*  in  the 
ordinary  course  of  business  by  a national  banking  associtition,  which  is 
doing  business  as  usual,  to  a creditor  who  received  them  innocently,  are 
void  if  it  turns  out  tliat  the  association  at  the  time  had  b(‘come  in  such 
sense  insolvent  that  its  debts  were  greatly  in  excess  of  its  assets,  and  its 
officers  knew  or  should  have  known  the  fact,  and  knew  or  should  have 
known  tliat  probably  at  no  very  distant  day  it  would  lx‘  obliged  to  sus- 
pend. If  they  are  void,  creditors  of  national  banks,  whether  ordinary 
customers,  depositors,  or  other  banks  who  acquire  their  drafts,  or  ad- 
vance them  funds  in  expectation  of  remittance's,  are  on  a verj'  precari- 
ous footing,  and  cannot  safely  have*  any  dealings  with  them. 

If  such  payments  are  void,  it  is  because  of  the  effect  which  must  bo 
attributed  to  section  5242  of  the  Revised  Statutes  of  the  United  States. 
That  section  declares  that  all  transft*rs  of  the  securities  of  a national 
banking  association,  and  all  payments  of  money  ‘‘made  after  the  com- 
mission of  an  act  of  bankruptcy  or  in  contemplation  thereof,  made  with 
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ii  view  of  preventing  the  application  of  its  assets  in  the  manner  pre- 
scribed by  this  chapter,  or  with  a view  to  the  preference  of  one  creditor 
Ko  another,  except  in  payment  of  its  circulating  notes,  shall  be  wholly 
null  and  void.”  The  section  does  not  invalidate  every  payment  made 
by  a national  bank,  except  of  its  circulating  notes,  after  it  becomes  in- 
solvent, or  even  after  its  managers  become  aware  of  its  insolvency.  If 
it  had  been  intended  to  do  so,  that  intention  could  have  been  readily 
declar(*d  in  short  and  plain  terms. 

Insolvency,  in  legal  definition,  does  not  mean  that  condition  in  which 
a business  concern  is  placed  when  it  finds  that  upon  the  settlement  and 
winding  up  of  its  afiairs  it  will  be  unable  to  pay  its  debts  in  full;  it 
means  a present  inability  to  pay  current  obligations  as  they  mature. 
Thoniiison  v.  Thompson,  4 Cush.  127;  Vennard  r.  McConnell,  11  Allen, 
5r>5;  Wager  v.  Hall,  10  Wall.  099.  An  act  of  insolvency  takes  place 
when  a business  concern  or  a bank  has  failed  to  pay  some  of  its  obliga- 
tions, m«ade  an  assignment  for  the  benefit  of  creditors,  suspended  busi- 
ness, or  done  anj'  of  those  things  which  indicate  to  creditors  that  a 
debtor  has  become  insolvent.  A bank  or  a business  concern  may  be 
considered  to  be  acting  in  contemplation  of  insolvency  when,  in  making 
some  disposition  of  its  assets,  it  is  actuated  by  its  knowledge  of  its  in- 
solvimcv. 

The  statute  undoubtedly  makes  a payment  void  when  it  is  intended 
on  the  part  of  the  bank  to  jjrefer  one  creditor  to  another,  or  defeat  the 
distribution  of  its  assets  in  the  manner  prescribed  by  law’,  notwith- 
standing the  creditor  receiving  it  does  so  with  no  suspicion  of  the  pur- 
pose of  the  bank  in  making  it.  In  all  the  adjudged  cases,  however,  in 
which  this  construction  has  been  given  to  the  statute,  an  act  of  in- 
solvency precedcHi  or  accompanied  the  transaction,  which  was  set  aside. 
Bank  v.  Colby,  21  Wall.  609;  Case  v.  Bank,  2 Woods,  23,  Fed.  Cas. 
No.  2,489;  Roberts  v.  Hill,  23  Blatclif.  312,  23  Fed.  311;  Bank  v.  But- 
ler, 129  U.  a 223,  9 Sup.  Ct.  281. 

Tlie  Capital  Bank  had  not  committed  an  act  of  insolvency.  Assum- 
ing that  its  managers  knew  that  its  liabilities  greatly  exceeded  its  re- 
sources, and  that  it  w’ould  presently  be  unable  to  meet  its  obligi\tions, 
and  have  to  suspend,  there  is  no  evidence  that  the  pavTuents  in  contro- 
versy were  influenced  by  that  knowledge.  A payment  to  a depositor, 
or  other  creditor,  in  the  usual  course  of  the  bank’s  business  as  a going 
concern,  and  not  preparatory  in  any  sense  to  the  anticipated  insolvency 
of  the  bank,  is  not,  we  tliink,  within  the  condemnation  of  the  statute. 
An  act  done  by  a corporation  in  the  ordinary  and  usual  course  of  busi- 
ness, unintluenced  by  the  state  of  its  affairs,  cannot  l>e  sidd  to  have 
been  done  in  contemplation  of  insolvency.  Dutcher  v.  Bank,  59  N.  Y. 
5.  See,  also,  Hayes  v.  Beardsley,  136  N.  Y.  299,  32  N.  E.  S.*!.); 
Stone  V.  Jeuisou  (Mich.)  70  N.  W.  149.  We  are  therefore  of  the  opin- 
ion that  the  payaneiits  were  valid  if  the  remittances  belonged  to  the 
defendant  from  the  tune  they  w’ere  in  the  course  of  transmission  to  it 
by  mail. 

It  is  the  custom  of  banks  generally  in  transmitting  commercial  p;ijvr 
to  their  correspondents,  whether  for  collection  or  as  credit  items,  ro 
send  them  by  mail.  The  remittances  here  were  mailed  by  senders  who 
intended  that  they  should  be  the  property  of  the  defendant,  and  be  ap- 
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plied  by  it  as  credit  items  upon  the  account  of  the  Capital  Bank.  By 
mailing  a letter,  the  sender  abandons  his  dominion  over  it,  and  places  it 
at  the  disposal  of  the  person  to  whom  it  is  addressed.  His  act  un- 
ecpiivocally  manifests  that  purpose.  The  import  of  the  act  is  the  same 
when  the  letter  contains  a remittance.  It  is  placed  at  the  disposal  of 
I he  pt^rson  to  whom  it  is  sent,  and  he  is  at  liberty  to  appropriate  the  re- 
mittance in  any  way  consistent  with  the  understanding  of  the  parties, 
express,  or  implied  from  their  business  dealings,  existing  w'hen  the  let- 
ter was  mailed.  In  Canterberry  v.  Bank,  64  N.  W.  311,  the  supreme 
court  of  Wisconsin  decided  that  a bonk  which,  at  its  customer's  re- 
quest, mailed  its  own  draft  to  another  Umk.  to  be  used  for  the  custom- 
er's credit,  could  not,  by  interc(*pting  the  draft  in  the  mail  upon  the 
discovery  of  the  customer’s  insolvency,  defciit  the  title  of  the  bank  to 
which  it  was  sent.  The  court  declared  that  the  mailing  of  the  letter 
inclosing  the  draft  was,  in  legal  effect,  a delivery  of  Ihe  draft  to  the 
bank  to  which  the  letter  was  addressed.  In  Johnson  v.  Sharp,  31 
Ohio,  611,  it  was  decided  thiit  the  mailing  of  an  assignment  by  the  as- 
signor named  in  the  instrument  to  the  assignee  nanu^l  therein  invested 
the  a.ssignee  with  title  to  the  proi>erty  conveyed  by  the  instrument  from 
the  time  of  the  deposit  in  the  i>ost  office  as  against  subsequent  attach- 
ing creditors  of  the  assignee.  The  court  said:  “By  that  act  the  as- 
signor ceased  to  have  control  of  it,  and,  having  placed  it  in  the  mail  for 
the  assignee,  who,  by  previous  conduct,  has  consented  to  accept  the 
trust,  the  possession  of  the  carrier  must  be  regarded  as  the  possession 
of  the  assignee.”  The  same  proposition  was  decided  by  the  supreme 
court  of  Pennsylvania  in  McKinney  v.  Rhoads,  5 Watts,  343,  and  by 
the  court  of  appeals  of  South  Carolina  in  Dargan  v.  Richai^son,  1 
Cheves,  107;  Kirkham  v.  Bank,  2 Cold.  397.  See,  also,  Mitchell  v. 
Byrne,  6 Rich.  Law,  171;  1 Daniel,  Neg.  Inst.  § 67. 

The  mailing  of  the  remittances  to  the  defendant  did  not  of  itself  and 
unconditionally  entitle  the  Capital  Bank  to  be  credited  with  their 
amount.  They  were  not  sent  at  the  request  of  the  defendant,  and  the 
circumstances  are  inconsistent  with  any  understanding  that  they  were 
sent  at  its  risk.  The  fact  that  they  became  its  proi>erty  when  mailcHl 
does  not  necessarily  imply  that  it  was  to  account  for  their  value  if 
they  were  lost^  or  if  nothing  was  ever  realized  from  them.  If  a letter 
miscarries,  is  abstracted  or  destroyed,  or  from  any  other  cause  fails  to 
reach  its  proper  destination,  the  loss  of  its  contents  will  fall  upon  the 
party  who  has  assumed  the  risk  of  its  transmission.  If,  by  the  course 
of  business,  or  the  arrangement  between  the  two  banks,  the  remit- 
tances were  not  to  be  credited  until  they  w'ei*e  received  by  the  defend- 
ant, the  risk  of  loss  in  transit  rested  upon  the  Capital  Bank;  and,  if  it 
did,  it  does  not  prove  that  the  remittances  were  not  the  property  of  the 
def(*ndant  w hen  they  were  def)osited  in  the  mail. 

For  these  reasons  we  conclude  that  the  decree  below  was  right,  and 
it  is  therefore  afflrm(*d,  with  costs. 


r 
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(84  Fed.  878.) 

TIXITED  STATES  v.  RUSSELL. 

(Circuit  Court  of  Appeals,  Second  Circuit  January  25.  1898.) 

No.  28. 

Customs  Duties— Importations  for  Temporary  Use— Failure  to  Re-export 
— Rate  of  Duties. 

Theatrical  costumes  admitted  free,  under  bond,  for  temporary  u.se.  pur- 
suant to  paraprapli  590  of  ilie  act  of  ism.  are  sul>ject,  if  not  re-exported 
at  the  end  of  the  l>ouded  period,  to  the  duth'S  prevailing  at  the  time  of  ini- 
portatlon,  though  a new  law,  imposing  different  ratt>s,  has  gone  into  effect 
in  the  meantime.  78  Fed.  ^S,  reversetl. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Soutliern 
District  of  New  York. 

This  was  an  appeal  by  Lillian  Russell  from  a decision  of  the  botird  of 
general  aiipraisers  alDniiing  the  action  of  the  collector  as  to  the  rate 
of  duty  on  certain  thi^atrical  costumes  admitted  free,  under  bond, 
for  temporary  use,  and  not  re-exportcKi.  The  circuit  court  revei-setl 
tlie  decision  of  the  board  (78  Fed.  80S),  and  the  United  States  have  ap- 
pealed. 

Ueni’j'  C.  Platt,  for  the  United  States. 

Albert  (Comstock,  for  apptdlee. 

Before  WALLACE,  L.VCOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  Lillian  Russell  imported  into  the  jwrt 
of  N(‘W  York  on  Oc  tober  27,  1894,  a large  quantity  of  woolen  theatrical 
costumes,  which  were  duly  entered  at  the  custom  house,  and  examined 
by  the  appraiser,  and  were  appraised.  Paragraph  590  of  the  tariff  act 
of  August  28.  18!)4,  which  places  in  the  free  list  implements  of  occu- 
pation, is  as  follows: 

“Profo.^sioiml  l>ooks,  Iiuploments.  Instruincnt.s.  and  tools  of  tnido,  occupation, 
or  employment,  in  tlie  aetu.'il  poss»>sslon  at  tlie  tini(*  of  persons  arriving  In  the 
Unlie(i  States;  but  this  exempt iou  sliall  not  l)o  construed  to  Include  • • • 
nor  sliall  It  Ik.*  construed  to  Include  tlieatrical  scenery,  proiurties.  and  apparel. 
Imt  such  articles  l>rought  by  proprietors  or  managers  of  tlieatrical  exhibitions 
arriving  from  aliroad  for  temporary  use  by  them  in  such  exhibitions  and  not 
for  any  otlier  person  and  not  for  sale  and  which  have  lieen  us<*d  by  them  abroad 
sliall  lie  admitted  free  of  duty  under  such  regulations  as  the  secretary  of  the 
treasury  may  prescribe;  imt  bomls  shall  be  given  for  the  payment  to  the  United 
States  of  siuh  dutu*s  as  may  be  lnii»osed  by  law  upon  any  and  all  such  articU*^ 
as  shall  not  be  exported  within  six  months  after  such  Importation:  providetl. 
tliat  the  secretary  of  the  treasury  may  In  his  discretion  extend  such  period  for 
a further  term  of  six  months  In  case  application  shall  be  made  therefor.” 

On  October  29,  1894,  the  importer  gave  a bond,  with  sureties,  to  the 
United  States,  conditioned  as  follows: 

‘‘Now.  therefore,  the  condition  of  this  obligation  is  such  that  If  the  said 
Lillian  Russell  shall  well  aud  truly  observe  and  comply  with  the  provisions  of 
said  paragraph  r>!M),  and  export  the  .said  theatrical  effects  without  the  limits  of 
the  United  States  within  six  months  from  this  date,  or,  in  the  event  of  her 
failure  to  export  the  said  effects,  p.ay  the  proi>er  duties  which  tlie  collector  of 
customs  of  New  York  may  assess  upon  the  same,  within  the  time  prescril>ed 
by  law’  for  the  collection  of  duties  on  Imported  merchandise,  then  thU  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force  and  virtue.” 
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The  articles  were  delivered  to  the  importer  without  the  exaction  of 
any  duty,  and  thereafter  remained  in  her  possession.  At  the  expira- 
tion of  the  first  six  mouths  after  the  importation,  the  goods  not  having 
been  exported,  the  secretary  of  the  treasury,  upon  the  application  of 
the  importer,  extended  the  period  within  which  the  goods  could  be  ex- 
ported without  payment  of  duties  for  another  six  months.  At  the 
expiration  of  the  second  period,  the  goods  still  remaining  in  this  coun- 
try, the  collector  demanded  iwiyment  of  the  duties  which  he  had  liqui- 
<lated  on  May  3,  1895.  Under  the  tarill  act  of  1891,  the  new  duties 
upon  woolen  goods  did  not  go  int(»  elTect  until  January  1,  1895.  The 
eollector  liquidated  the  duties  due  ui)on  the  articles  in  question  at  the 
higher  rate  of  duty  which  was  imposed  by  the  act  of  1890  at  the  date 
of  their  importation.  The  importer  protested  on  November  1,  1895, 
against  this  assessment,  upon  the  ground  that  the  goods  had  not  be- 
come dutiable  until  after  January  1,  1895,  and  therefore  were  dutiable 
under  the  new  rate  in  the  woolen  schedule  of  the  act  of  1894.  The 
board  of  appraisers  sustained  the  collector,  upon  the  ground  that  the 
protest  was  not  lodged  w'ith  the  collector  until  more  than  10  days 
after  the  liquidation.  Tlie  circuit  court  reversed  the  decision  of  the 
iMiard,  upon  the  ground  that  the  merchandi.se  did  not  become  subject 
to  any  duty,  and  that  the  collector  had  no  authority  to  make  a liquida- 
tion until  the  expiration  of  the  second  six  months.  The  theory  of  the 
imj)orter  is,  not  only  that  these  theatrical  properties  were  exempt  from 
duty  in  case  they  are  exported  within  the  six  months  allowed  by  the 
.statute,  or  within  the  additional  term  of  six  months,  if  such  extension 
shall  be  allowed  by  the  secretary  of  the  trciasury,  but  that  at  the  expira- 
tion of  such  allowed  period  or  periods  the  duties  must  be  in  accord- 
ance with  the  statute  in  force  at  that  time,  and  that,  if  the  duties  had 
been  lowered,  the  importer  need  pay  only  at  the  diminished  rates;  if 
they  have  been  increased,  the  United  States  must  receive  the  enlarged 
4iiity.  We  do  not  so  understand  the  intent  of  paragraph  596.  It  pro- 
^ided  that  the  implements  of  one’s  occuiwtion  should  be  free  from  duty, 
but  that  this  exemption  should  not  include  theatrical  properties, 
which,  however,  could  be  admitted  without  payment  of  duty,  and  none 
need  be  paid  if  the  properties  should  be  exported  within  a specified 
time.  If  they  remained  in  the  country  beyond  such  time,  they  must 
pay  the  duties  which  w’ere  imposed  upon  similar  goods  at  the  time  of 
the  importation.  The  statute  did  not  intend  to  provide  one  rate  of 
duties  for  the  importer  who  imported  his  theatrical  properties  for  per- 
manent use,  and  to  impose  a possible  different  rate  upon  the  theatrical 
proprietor  who  professes  to  import  his  properties  for  temporary  use, 
but  retains  them  in  the  country  pennaiiently.  The  i)aragraph  admits 
free  of  duty  theatrical  properties  brought  in  by  proprietors  of  the- 
atrical exhibitions  for  temporaiy  use,  but  it  imposes  a duty  upon  such 
properties  imported  for  permanent  use,  or  which,  brought  in  for  tempo- 
rary use,  remain  here  longer  than  12  months,  and  nMjuires  a bond  for 
the  payment  of  the  duties  upon  the  latter  class.  The  amount  of  duties 
is  to  be  liquidated  in  accordance  with  the  laws  which  existed  at  the 
time  of  the  importation.  It  follows  tliat,  before  the  expiration  of 
the  time  prescribed  by  the  statute  or  allowed  by  the  secretary  of  the 
treasury,  the  collector  had  the  light  both  to  appraise  and  to  liquidate; 
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that  is,  to  ascertain  the  value  of  the  goods,  and  state  the  amount  of 
the  duties  which  might  subsequently  be  due.  The  decisiou  of  the 
circuit  court  is  reversed. 


(84  Fed.  880.) 

SCHIEFFELIN  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  25,  1898.) 

No.  .31. 

Customs  Duties— (Classification— Books  fob  Gratuitous  Private  Circula- 
tion. 

Books  published  by  an  individual  for  gratuitous  private  circulation  were 
entitled  to  free  entry,  under  paragraph  410  of  the  act  of  1804,  though  such 
distribution  was  Intended  to  promote  the  sale  of  an  article  manufactured 
by  the  publisher. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  an  appeal  by  Schieffelin  & Co.  from  a decision  of  the 
board  of  general  appraisers  in  respect  to  the  assessment  of  duty  on 
certain  books  imported  by  them.  The  circuit  court  affirmed  the 
decision  of  the  board,  and  the  importers  have  appealed. 

Stephen  G.  Clarke,  for  appellants. 

Henry  C.  Platt,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  question  in  this  case  is  whether 
the  importations  in  controversy  were  exempt  from  doty,  under  that 
provision  of  the  tariff  act  of  August  28, 1894  (paragraph  410),  provid- 
ing that  “books  ♦ * • and  scientific  books  * * ♦ devoted 

to  original  scientific  research,  and  publications  of  individuals  for 
gratuitous  private  circulation,”  should  be  entitled  to  free  entry. 

The  importations  were  books,  the  publication  of  an  individual, 
treating  of  various  subjects  relating  to  Norway,  its  fishermen  and 
fisheries,  its  customs,  to  Moller’s  Cod-Liver  Oil,  and  containing  some 
matter  of  scientific  research  original  with  the  author.  It  was  pub- 
lished, not  for  general  circulation  or  for  sale,  but  for  gratuitous  dis- 
tribution to  such  selected  persons,  principally  physicians  and  others 
who  might  become  interested  in  Moller’s  Cod-Liver  Oil,  as  should 
be  designatefl  by  the  publisher  or  his  friends.  The  publisher  doubt- 
less expected  by  its  distribution  to  promote  the  sale  of  his  cod-liver 
oil,  by  enlightening  those  who  might  read  it  in  regard  to  the  valuable 
properties  of  that  article. 

This  circumstance,  however,  is  not  material.  The  books  were 
imported  for  gratuitous  private  circulation,  and,  if  this  was  done  in 
the  effort  to  accomplish  some  ulterior  object  of  interest  to  the  pub- 
lisher, the  statute  docs  not  condemn  it,  or  make  it  in  any  sense  a 
test  of  the  dutiable  character  of  the  books. 

We  observe  that  one  of  the  protests  upon  some  of  the  importations 
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states  as  the  ground  for  objection  to  the  collector’s  classification 
that  they  are  “scientific  books,  devoted  to  original  scientific  research.” 
while  the  protest  upon  some  of  the  other  importations  states  as  the 
ground  of  objection  that  the  books  are  “the  publication  of  an  indi- 
vidual, for  gratuitous  private  circulation.”  The  first  of  these  pro- 
tests is  not  well  founded.  The  books  were  not  devoted  to  original 
scientific  research.  It  may  be  that  a book  is  entitled  to  free  entry 
under  the  statute  if  it  is  one  principally  devoted  to  topics  of  original 
scientific  research,  although  incidentally  it  treats  other  topics;  but 
a book  like  the  importations  is  not  within  that  catalogue.  That 
w’as  not  its  primar}'  or  principal  theme.  The  board  of  general  ap- 
praisers and  the  circuit  court,  in  their  decisions,  seem  to  have  con- 
sidered this  protest  only,  and  to  have  overlooked  the  other  protest. 
The  importations  covered  by  the  other  protest  were  entitled  to  free 
entry. 

The  decisions  of  the  circuit  court  and  of  the  board  of  general  ap- 
praisers are  accordingly  reversed. 


(84  FchI.  881.) 

PHILADELPH1.4  CREAMERY  ST  PPLY  CO..  Limited,  et  al.  v.  DAVIS  & 

RANKIN  BLDG.  & MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.  January  22,  1898.) 

No.  4(X). 

1.  Patents  — Limitation  op  Claims  — Centrifugal  Process  por  Creaming 
Milk. 

In  the  process  of  cre.iminp  milk  de.scribed  in  the  Houston  and  Thomson 
patent,  No.  239.G59  (assigned  to  Thco.  Bergner).  the  cream  is  thrown  from  the 
spinning  vessel  by  centrifugal  force,  while  the  skim  milk  Is  removed  from  the 
same  vessel  by  the  action  of  a pump.  The  specification  and  drawings  sug- 
gest no  way  for  removing  the  skim  milk  otherwise  than  by  the  pump.  If 
claims  5.  6,  and  7 be  valid  at  all,  they  must  necessarily  be  limited  to  the 
process  described  in  the  patent.  In  which  case  appellees  do  not  Infringe. 

3.  Same— Anticipation. 

If  the  eighth  claim  Is  to  be  distinguished  from  either  of  the  others,  and  Is 
to  cover  an  intermittent  process  whereby  the  skim  milk  gradually  fills  the 
spinning  vessel  until  all  the  cream  is  expelled  from  a given  batch  of  milk, 
when  the  spinning  of  the  vessel  stops  and  the  skim  milk  flows  out  by  gravity, 
then  such  claim  Is  anticipated  in  the  prior  art. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Clias.  H.  Aldrich  and  Ephraim  Banning,  for  appellants. 

W.  E.  Simonds,  R.  S.  Taylor,  and  Peirce  & Fisher,  for  appellees. 
George  Iloadly  and  William  Houston  Kenyon  also  fileni  brief  in 
behalf  of  United  Statt's  Butter-Extractor  Co.  and  others. 

Before  WOODS,  JENKINS,  and  SHOWALTER,  Circuit  Judges. 

SHOWALTER,  Circuit  Judge.  This  appeal  concerns  the  validity 
and  infriugemont  of  claims  5,  G,  7,  and  8 of  letters  patent  of  the 
United  States,  numbered  2;tl),G59,  issued  April  5,  1881,  pursuant  to 
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an  application  filed  October  20,  1S77,  by  Edward  J.  Houston  and 
Klibii  Thomson.  The  “invention  relates  to  machines  of  the  class  in 
which  the  sej>aratiou  of  tin*  lighter  and  heavier  constituents  of  liq- 
uids or  semilluids  is  effected  by  the  action  of  centrifugal  force.’* 
The.first  three  of  the  claims  read,  resj)cctively: 

“(5)  The  process  of  creamlnpr  milk  mecluinicnlly,  skimming  off  the  cream 
mechanically,  and  removing  the  skimmed  milk  mechanically,  by  centrifugal 
force. 

“(C»)  The  process  of  creaming  milk  mechanically,  skimming  off  the  cresim 
bjcchauically,  and  augmenting  the  volume  of  the  charge,  so  as  to  remove  both 
the  cream  and  the  skimmed  milk  separately,  by  centrifugal  force. 

“(7)  The  process  of  creaming  milk  mechanically,  skimming  off  the  cream 
mechanically,  and  supplying  fresh  milk  under  a regulateil  feed,  so  as  to  drive 
off  the  cream  and  skimmed  milk  .S4'parately,  while  maintaining  incipient  and 
progressive  separations  of  the  supply  Into  accretions  of  cream  and  skimuuHl 
milk.” 

Two  of  the  four  diagrams  of  this  patent  are  shown  below,  the  aj)- 
paratus  illustrated  by  the  other  two  being  inoi>erative.  Fig.  1 is 
a vertical  central  section;  Fig.  3,  a horizontal  section,  through  the 
line  X X,  of  Fig.  1. 


The  specification  contains  the  following  matter: 

“To  caiTy  out  our  Invention,  we  provide  a .separating  vessel.  A.  which  is 
swelled  outward  towards  its  basi\  in  form  substantially  of  either  a fnistrum 
of  a cone  or  segment  of  a spliere:  and  it  is  secured  tirnily  upon  a tubular 
vertical  axis  or  shaft.  Ai,  to  which  rapid  rotation  is  imparted  by  gearing  or 
belts  in  the  ordinaiy  manner.  The  peripher>’  or  body  of  the  vessel.  A.  is  .solid 
or  imperforate  througlmul;  and  the  vessel  Is  provided  with  a central  opening 
or  mouth,  a,  at  top,  and  a central  opening  in  its  bottom,  corresponding  in  di- 
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amoter  with  the  bore  of  the  shaft,  Ai.  A horizontal  deflecting  plate.  A*,  la 
secured  within  the  vessel,  A,  a short  distance  al)ove  its  bottom,  the  diameter 
of  said  plate  being  such  that  the  whole  width  of  the  annular  space  between 
Its  periphery  and  the  body  of  tlie  vessel  may  be  about  equal  to  the  distance 
between  the  plate  and  the  bottom  of  the  vessel.  A tight  cylindrical  case,  B, 
concentrically  incloses  the  separating  vessel.  A,  said  case  being  closed  at  its 
ends  by  a cap,  b,  and  bottom  plate,  bi,  respectively,  and  l>eing  either  secured 
to  a fixed  support  or  rotating  with  the  vessel,  as  may  be  preferred.  In  the 
Instance  of  a fixed  case,  as  shown  In  Figs.  1 and  3,  a central  opening,  bs,  is 
formed  in  the  cap.  b,  the  diameter  of  which  opening  must  be  less  than  that 
of  the  mouth,  a,  of  the  separating  vessel,  so  as  to  prevent  the  escape  of  liquid; 
and  a smaller  central  opening,  surrounded  by  an  upturned  flange  or  rim,  ba.  Is 
formed  in  the  bottom  plate,  b»,  for  the  free  passage  of  the  shaft,  Ai.  A dis- 
charge tube,  b^.  Is  connected  to  any  convenient  portion  of  the  bottom  plate, 
b>,  and  serves  to  lead  off  the  lighter  separated  ingredients.  The  liquid  to  be 
treated  is  fed  to  the  separating  vessel  through  a central  supply  tube,  Bi,  pass- 
ing through  the  opening,  b2.  In  the  cap.  b.  of  tlje  case  and  through  the  mouth, 
a,  of  the  separating  ves.sel,  and  terminating  a short  distance  above  the  deflect- 
ing plate,  A2.  ♦ • * In  the  operation  of  our  improvements,  the  liquid  to 

be  treated  Is  fed  to  the  separating  vessel.  A,  in  a continuous  stream,  gradu- 
ated In  quantity,  as  required,  through  the  supply  tube,  Bi,  and  is  received 
upon  the  deflecting  plate.  As.  the  interposition  of  which  prevents  its  pas.sage 
directly  to  the  opening  of  the  lower  tubular  shaft.  Under  the  Influence  of 
the  centrifugal  force  developed  by  the  rapid  rotation  of  the  vessel.  A,  the 
denser  Ingredients  or  constituents  of  tlie  supplied  liquid  accumulate  at  and 
towards  the  greatest  diameter  of  the  vessel.  A,  as  shown  by  the  heavy  dots 
in  the  drawings:  while  the  lighter  Ingreiilents  or  constituents,  arranging  them- 
selves nearer  the  axis  of  rotation,  as  show’n  by  the  light  dots,  are  discharged 
around  the  mouth,  a,  of  the  vessel  into  the  case,  B,  from  w’hicli  they  are  with- 
drawn into  a suitable  receptacle  through  the  discharge  tul>e,  b*.  • • * The 
denser  Ingredients  or  constituents  pass  under  the  deflecting  plate.  A*,  into  the 
tubular  shaft,  Ai,  from  which  they  are  removed  from  time  to  time,  as  required, 
by  a pump.  We  thus  provide  a separator  having  a single  source  of  supply 
and  two  distinct  discharges,  and  susceptible  of  continuous  operation,  without 
Interference  of  the  supplied  liquid  with  the  separate<l  products.  * ♦ • It 

will  be  ol)viou8  tliat.  In  the  operation  of  our  invention,  stoppages  of  the  ap- 
paratus for  the  insertion  and  removal  of  material,  as  in  ordinary  centrifugal 
inacliines.  are  unnecessarj',  and  the  operation  of  separation  may  be  continu- 
ousty  carried  on  until  any  desired  quantity  of  liquid  has  been  treated.  Our 
improvements  • • • are  particularly  adaptalfle  to  cases  in  which,  from 

the  nature  of  the  materials  dealt  with,  centrifugal  machines  of  the  ordinary 
type  cannot  be  employed;  for  example,  in  tlie  separation  of  two  mingled  liquids 
of  different  densities,  one  from  the  other,  as  in  creaming  milk.” 

Assumiug  that  milk  is  fed  into  such  a maoliiiie  as  is  shown  in  Fig. 
1,  to  be  separated  into  cretiin  and  skim  milk,  then  if  the  vertical  line 
of  division  downward  from  the  letter  A,  between  the  spaces  marked, 
respectively,  by  shaded  and  lighter  dotted  lines,  be  exlend(‘d  through 
the  plate,  A",  to  the  base  of  the  spinning  ves.sel.  A,  the?  space  in  the 
spinning  vessel  to  the  right  of  such  vertical  line  will  indicate  the 
seedion  of  the  zone  of  skim  milk,  while  the  si>ac(‘  in  lighter  lines  to 
the  left  of  said  vertical  line  will  show  the  section  of  the  zone  of 
cream  pouring  out  at  the  top  over  the  etlge  of  the  spinning  vessel, 
and  resting  at  the  bottom  on  plate,  A*.  It  is  possible,  on  the  one 
hand,  that  the  pressure  of  the  cream  zone  against  the  skim  milk 
might  force  the  latter  underneath  the  plate,  be^'oud  the  line 
here  indicated;  but,  on  the  other  hand,  this  tendency  would  be  coun- 
teracted by  the  greater  density  of  that  portion  of  the  skim  milk 
which  passes  below  the  plate,  A^.  as  compared  with  that  portion 
w’hich  remains  above  said  plate.  These  considerations,  however,  do 
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not  affect  tlie  case.  The  pump,  it  will  he  noticed,  must  be  continu- 
ously used  to  detach  the  skiui  milk  under  the  plate.  A',  from  the 
zone  where  the  centrifujjal  force  holds  it  while  the  cream  is  thrown 
over  the  upi»er  edj^e  of  the  spiuuiuj;  vessel.  If  such  means  of  re- 
moval be  not  used,  the  skim  milk  will  miugle  again  with  the  cream, 
and  a volume  of  the  mingled  fluid  equal  to  the  quantity  of  milk  com- 
ing into  the  vessel  will  be  ejected  over  the  mouth,  a,  of  the  spinning 
vessel.  In  other  words,  the  continuous  use  of  the  pump  to  get  the 
proper  percentage  of  the  skim  milk  out  of  the  vessel  is  necessary  or 
functional  in  continuously  separating  the  cream,  and  causing  it  to 
be  thrown  out  at  the  apex,  a,  of  the  vessel,  A.  While  the  pump  is 
in  operation,  the  cream  is  separated  from  the  milk  by  centrifugal 
force,  and  thrown  from  the  containing  vessel  by  centrifugal  force. 
The  skim  milk,  however,  is  not  removed  from  the  vessel  by  cen- 
trifugal force,  but  by  the  external  air  pressure  from  above,  when 
the  air  has  been  withdrawn  from  the  space  under  the  plate,  A*; 
that  is  to  say,  by  the  pump. 

If  the  inclosing  cylinder,  B,  of  Fig.  1,  had  been  attached  to  shaft, 
A*,  so  that  it  also  would  spin  with  the  vessel,  A,  and  if  the  open- 
ing between  the  upper  edge  of  the  mouth,  a,  and  the  plate,  b,  had 
been  hooded  and  so  adjusted  in  size  as  to  let  out  by  the  centrifugal 
force  only  the  skim  milk,  the  cream  might  have  been  ejected  also 
by  centrifugal  force  through  the  opening,  b*,  and  over  the  interior 
edge  of  the  plate,  b,  into  some  compartment  prepared  to  receive  it. 
Or,  if  the  hollow  shaft,  A',  had  been  enlarged  into  a cylinder  whose 
interior  diameter  extended  slightly  beyond  the  vertical  line  above 
herein  mentioned  as  separating  a section  of  the  skim  milk  zone  from 
the  cream  zone,  then,  possibly,  the  skim  milk  zone  might  have  been 
kept  uniform  in  volume  by  the  expulsion  of  the  increment  of  skim 
milk  over  the  edge  of  said  cjdiiider.  Or,  again,  if  a circular  open- 
ing of  projKT  dimensions  concentric  with  the  shaft.  A',  had  been 
made  in  the  bottom  of  the  vessel.  A,  underneath  the  plate,  and 
coincident  with  the  line  of  division  between  the  cream  zone  and  the 
skim  milk  zone,  and  the  exterior  v«  ssel.  R,  liad  been  made  with  a suit- 
able compartment  coniH‘cting  with  said  circular  opening,  the  skim 
milk  might  have  been  ejected  by  centrifugal  force  out  of  the  vessi‘1. 
A,  into  such  comimrtment  while  the  cream  w’as  also  being  ejected 
at  the  apex,  a.  In  any  one  of  these  supposed  cases  the  cream  would 
have  been  sejwiratcHl  from  the  skim  milk  by  centrifugal  force,  tie* 
cream  would  have  becui  remov»*d  by  centrifugal  fon*e.  the  skim  milk 
would  have  been  removed  by  (*enti  ifugal  force,  and  the  process  would 
have  l)('(*n  continuous  under  a regulated  feed  of  full  milk. 

While  the  apidication  for  the  i)atent  in  suit  w^as  pending  in  the 
patent  oflice,  a subsequent  applicatioji  for  another  patent  showed  a 
separator  which  acted  on  the  i»rincii)les  outlined  in  the  last  para- 
graph above.  The  invention  of  this  second  api)lication  ocmhI  not 
be  here  describ(*d  furtlier  than  that  the  spinning  vessel  contained 
openings  properly  placed  with  reference  to  the  two  zones,  and  prop 
erly  sized  and  hood(*d  to  keep  s<*parate  the  cream  from  the  skim  milk, 
the  overflow^  of  the  one  liquid  being  ejected  at  the  one  opening,  and 
that  of  the  other  at  the  other,  the  apparatus  w'hile  in  operation  hav- 


Digitized  by  GoogI 


PHILADELPHIA  CREAMERY  8.  CO.  V.  DAVIS  & RANKI.N  BLDG.  A M.  CO.  559 


mg  a continuous  and  regulated  feed  of  full  milk.  To  this  second 
application  were  appended  the  claims  marked  5,  6,  and  7,  above 
herein  quoted.  On  the  suggestion  of  the  patent  ollice,  said  claims 
were  also  appended  to  the  patent  in  suit;  and  afterwards,  upon 
interference  proceedings,  they  were  awarded  to  Uouston  and  Tluau- 
sou,  as  being  covered  by  the  invention  of  the  patent  in  suit  which 
w'as  prior  in  time.  With  this  action  of  the  jiatent  office  we  are  not 
in  accord.  The  skim  milk  could  not  be  removed  from  the  Houston 
and  Thomson  ves.'jel,  A,  by  centrifugal  force.  Their  specification 
doi^s  not  show  even  by  implication  or  suggestion  any  possible  mod- 
ification of  the  vessel,  A,  whereby  this  could  have  been  done.  The 
pump  is  necessary  to  the  continuous  separation  as  planned  by  them. 
Their  process  may  have  been  valid  and  patentable,  but  it  was  not 
the  process  of  the  j)atent  from  which  the  three  claims  were  taken, 
and  which  is  now’  used  by  these  ajipellees.  If  we  put  upon  the 
claims  a construction  which  will  make  them  applicable  to  the  pro- 
c<‘ss  show’n  by  the  patent  in  suit,  then  appellees  do  not  infringe. 
Appellants  can  have  no  monopoly  of  the  art  in  general  of  separating 
the  cream  and  skim  milk  from  a continuously  increasing  batch  of 
full  milk.  Their  monopoly  is  limited  by  the  process  to  which  the 
milk  was  to  be  subjected,  as  disclosed  in  their  patent. 

The  ninth  claim  of  the  patent  in  suit,  which  claim  is  not  here  in 
controversy,  reads  as  follows:  “The  process  of  creaming  milk  by 
centrifugal  force,  and  feeding  in  skimmed  milk,  new  milk,  or  milk 
and  water,  to  drive  off  the  cream.”  The  eighth  claim  of  the  patent, 
which  is  in  controversy  here,  reads  as  follows:  “The  prix^ess  of 

creaming  milk  and  skimming  off  the  cream  by  the  action  of  cen- 
trifugal force.”  These  two  claims  were  also  taken  from  another  con- 
temporaneous application,  which  disclosed  a spinning  bow  l wherein, 
after  a given  batch  of  milk  had  been  se|)arated  into  cr(‘am  and  skim 
milk,  the  feed  was  changed  to  skim  milk  or  w’ater  until  all  the 
cream  had  been  ejected  over  the  upper  rim,  when  the  machine  stop- 
ped. Now,  if  the  words  of  the  eighth  claim  can  be  made  to  identify 
this  intermittent  process  as  distinguished  from  the  continuous  pro- 
cess proposed  in  the  siiecification  of  the  jiatent  in  suit,  or  from  the 
continuous  process  as  previously  outlined  in  this  opinion,  then,  as 
we  understand  the  record,  a])pellees  do  not  infringe.  They  do  not 
practice  the  intennittent  process.  Moreover,  the  intermittent  pro- 
cess was  in  the  prior  art,  not  as  specifically  apjfiicable  to  milk,  but 
to  any  mixture  of  two  litpiids  of  dilTerent  densities.  If  tlu‘  pum]> 
be  not  used,  then  the  heavier  coru])onent  of  any  liquid  mixture  f(d 
into  the  vessel.  A,  will  separate  itself  from  the  lighter,  and,  if  tin* 
feed  be  kept  up.  the  lighter  will  eventually  all  be  thrown  out  at  the 
top.  If  the  spinning  of  the  vessel.  A,  be  then  stoppcnl.  the  d<‘nser 
liquid  will  flow’  out  by  gravity  through  the  hollow’  shaft,  A^.  Hut 
this  process  is  not  proposed  or  suggestcnl  in  the  specification.  It  is 
found  quite  as  distinctly  in  the  prior  art  as  in  the  patent  in  suit. 
Neither  Gell(^  nor  Cadiat  names  the  creaming  of  milk  as  a separa- 
tion to  be  attained  by  his  apparatus.  Each  had  s])ecifically  in  view 
the  clarification  of  a liquid  by  separating  a portion  made  denser  by 
impurities  from  a remainder  which  is  clarified.  But  the  process  in 
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till*  case  of  each  was  the  senaration  by  ceutrifugal  force  of  a denser 
from  a lighter  liquid.  A form  of  centrifugal  separator  as  proposed 
by  Cadiat  is  here  shown. 


The  mixed  liquid  is  fed  into  the  machine  through  the  upper  inlet, 
as  marked  by  the  arrows.  Passing  through  the  openings  h under 
the  influence  of  centrifugal  force  while  the  vessel  is  spinning,  the 
liquid  will  arrange  itself  around  a hollow  cylinder,  a vertical  cen- 
tral section  of  which  is  indicated  by  the  dotted  lines  a a,  a a.  The 
ligliter  liquid  will  pjiss  out  at  the  two  upper  openings.  After  the 
lighter  liquid  has  all  been  discharged,  the  feeding  of  the  machine 
is  stopped,  and  it  gradually  cea.ses  spinning,  when  the  heavier  liquid 
runs  out  at  the  lower  discharge,  L.  The  speciflcation  of  the  patent 
in  suit  concedes,  as  in  the  prior  art,  machines  in  which  the  separa- 
tion of  the  lighter  and  lu‘avier  constituents  of  licpiids  or  semifluids  is 
elTected  by  the  action  of  centrifugal  force.  The  se]»aration  of  two 
liquids  of  different  specific  gravities  by  centrifugal  force  and  the 
ejection  of  the  lighter  from  the  spinning  vessel,  was  no  longer  in  the 
realm  of  invention  when  Houston  and  Thomson  devised  their  ap 
paratus.  To  get  tlie  incremc'nt  of  heavier  liquid  continuously  out 
of  the  spinning  vessel  while  the  operation  went  on  was  still  a prob 
l(*m.  Houston  and  Thomson  did  this  by  air  pressure  from  above, 
due  to  the  withdrawal,  by  a pump,  of  the  air  underneath  the  plate, 
A^.  The  inventor  whose  process  has  been  followed  by  these  ap 
pellees  cut  an  opening  of  suitable  dimensions,  properly  hooded  and 
located,  through  the  wall  of  the  sjiinning  vessel,  and  suffered  the 
excess  of  skim  milk  to  be  thrown  out  by  centrifugal  force. 

If  we  limit  the  fifth,  sixth,  and  seventh  claims  to  the  process  de- 
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scribed  in  the  specification  of  the  patent  in  suit,  then  these  appellees 
do  not  infringe.  We  are  unable  to  give  to  the  eighth  claim  any 
meaning  which  will  distinguish  it  from  either  of  the  others,  and  at 
the  same  time  from  the  process  of  centrifugal  separation  as  prac- 
ticed in  the  prior  art;  that  is  to  say,  if  the  eighth  claim  is  to  cover 
the  intermittent  process  above  explained,  that  process  is  as  clearly 
aj>parent  in  the  prior  art  as  in  the  patent  in  suit.  The  decree  is 
affirmed. 


(84  Fed.  887.) 

TIMONEY  V.  BUCK. 

(Circuit  Court  of  Appeals,  Second  Circuit.  January  7,  1898.) 

No.  34. 

1.  Patents— Validity  and  Construction— Brick-Mold  Sanding  Machine. 

The  Buck  patent.  No.  499,20»5,  for  Improvements  In  brick-mold  sanding 
machines,  was  not  anticipated  by  a prior  patent  to  tlie  same  inventor,  and 
Its  first  claim  discloses  patentable  novelty.  78  Fed.  487,  affirmed. 

2.  Same— Agreement  to  Assign. 

An  agreement  to  assign  future  patents  In  consideration  of  the  assignee’s 
paying  the  expense  of  taking  them  out,  is  abandoned,  as  to  a particular 
patent  subsequently  allowed,  by  his  refusal,  after  investigation,  to  pay 
such  expenses  on  the  ground  that  the  patent  will  be  worthless:  and  after  ■ 
a subsequent  assignment  of  the  patent  to  another  he  Is  estopped  from 
claiming  any  interest  therein.  78  Fe<l.  487,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  J>tates  for  the  South- 
ern District  of  New  York. 

This  was  a suit  in  equity  by  Frances  C.  Buck  against  Frank  Timoney 
for  alleged  infringement  of  patent  No.  499,206,  granted  June  13.  1893, 
to  James  A.  Buck,  for  improvements  in  brick-mold  sanding  machines. 
Tlie  circuit  court,  after  a hearing  on  the  merits,  entercnl  a decree  for 
complainant  for  an  injunction  and  an  accounting  on  the  first  claim 
of  the  patent.  See  78  Fed.  4S7,  where  a full  statement  of  the  facts 
will  be  found  in  the  opinion  of  the  circuit  court  The  defendant  haa 
appealed. 

Walter  E.  Ward,  for  appellant. 

Geo.  A.  Mosher,  for  appi*llee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  W'e  agree  with  the  court  below'  that  the  patent 
in  suit  is  not  anticipated  by  the  paiont  to  Buck,  that  the  combination 
of  the  first  claim  is  not  destitute  of  palentable  novelty,  and  that  the 
claim  is  infringed  by  the  defendant's  machine.  These  issues  are  fully 
discussed  in  the  opinion  of  Judge  Coxe,  who  decidinl  the  case  in  the 
circuit  court,  and  it  seems  unnecessiiry  to  add  anything  to  the  views 
expressed  by  him. 

The  defense  founded  upon  the  equitable  title  of  the  Newtons  to 
the  patent  is  without  merit.  It  rests  upon  an  agreement  between 
them  and  Buck,  inartificially  drawn,  made  betw'een  them  when  sev- 
eral applications  were  pending  in  the  patent  office  for  patents  upon 
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liiirk's  inv(‘iitioiis.  inclncliii"  nn<*  for  tho  patont  in  suit.  Tin*  a<ur**o- 
nxMil  coiilained  ihis  clause;  “All  jjatiaits  o\viu*d  or  rhai  may  In*  ob- 
tained in  tile  future  It)  bt*  jointly  ownetl  by  them  [the  Newtons]  and 
Hnck  jointly.  Said  A.  II.  Newton  Bros,  to  pay  all  the  exptmses  of 
olitainin^  tin'  same.”  It  is  obvious  from  tin*  subsetpient  action  of 
the  parties  that  they  nnderstotul  this  a^rtM-nitMit  to  mtnin  that  the 
expenses  of  obtainin;^  tht^  jwitents  should  be  advanct'd  by  the  Newtons 
frt)in  lime  to  time  as  they  W(*rt‘  needed  duriii"  the  jK^ndeiicy  of  the 
applications.  When  Buck  (‘alleii  upon  th<‘  Newtons  to  advance  the 
exp(*nses  accruing;  upon  the  a])plication  of  the  ])ateiit  in  suit,  they  de 
dined  to  do  so  without  further  investijration  into  the  probable  value 
of  the  patent.  Tln‘reii|>on  tlu\v  did  investipite.  and  came  to  th(‘  con- 
clusion that  th(‘  patent  would  be  worthle.ss.  and  so  informed  Buck, 
tellinji:  liitn  that  they  would  have  nothing  to  do  with  obtaininjr  it. 
Tlnueafter  Buck  procetKled  alone,  and  the  patent  was  j^ranted  to  him. 
The  Newtons  paid  no  part  of  the  exjienses,  never  offered  to  do  so,  and, 
so  far  as  appears,  never  clainuMi  to  have  any  interest  in  the  patent 
until  the  pr«‘sent  suit  was  brou^rht.  What  took  jilace  was,  in  effect, 
an  abandonment  of  the  agreement  so  far  as  it  relattMl  to  the  patent 
in  suit.  Having  led  Buck  to  assume  that  they  did  not  int(*nd  to 
I)arti(‘ipate  with  him,  and  were  content  that  he  should  ]>ro('ei*d  as 
though  alone  interestcnl,  and  Buck  having  acteil  in  reliance  upon  that 
understanding,  the  Newtons  are  estopped  from  claiming  any  interest 
in  the  i>ateut.  The  decree  is  affirmed,  with  costs. 


(84  Fc  l.  l)0(t.) 

Till*:  M.VVEUICK. 

AMERIC.\N  MF(t.  CO.  v.  THE  MAVERICK. 

II.UJ.  et  al.  V.  S.VME. 

(Circuit  Court  of  .Appeals,  Second  Circuit,  January  7,  1898.) 

Nos.  .'t,'),  .')(>. 

1.  CoM.rsiox— Saii.  with  Stka.meu  and  Tow. 

Tlie  fact  of  ha  via;;  a tow  upon  a haw.sor  docs  not  alisolvo  a stoainer 

from  the*  duty  of  keepin;:  clear  of  an  approaching  sail.  75  Fed.  s4.5.  af- 

tirined. 

2.  SAMC—bicins, 

'rile  fact  that  the  lijrht  of  a scliooner.  s(m*h  on  the  port  bow  of  a stoainer. 
did  not  cliaiii;**  its  bearin;;,  /<»/(/  to  have  bi'cn  sullicient  notice  that  the 
schooner  was  approaching  on  a crossing  course,  so  that  the  failure  the 
steamer  to  chan;;e  lu'r  course  or  stop  i>lared  her  in  fault.  75  Fed.  st5. 
attlrmed. 

8.  8.V.MK — Cii  vNoi:  OK  Coi  nsi;  in  Exi  iikmis. 

Alle;red  error  of  a selioom*r  rneetini;  a steamer,  in  jr«»in;r  to  port  instead 
of  t<*  starboard.  Iuhl  no  i:round  of  liability,  where  the  cliaime  was  made 

otily  .after  liie  steamer's  failure  to  alter  her  course  had  producial  extr^am* 

ilan;:er  of  collision. 

.\pj)cjil  from  the  Disifii-t  (’ourt  of  the  rnited  States  for  the  Kastern 
Bisn  ii't  of  New  York. 

Tlu‘S(^  W(‘i(*  two  libfds  in  nun  for  collision,  fibnl.  re.sjM*ct ively.  by  the 
An crican  .Manulact nrlng  rompiiny  jtnd  by  John  W.  littll  and  others 
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tho  st^'juiislnp  Mnv(‘rick  Slandanl  Oil  ronipany,  claim- 
ant). The  cin  uit  court  nuidcrcd  a dccii-c*  for  the  libelauts  1^75  Fed. 
S4r>),  and  th(‘  claimant  has  ap]M*ah‘d. 

llarrin^iton  I’utnam,  for  appellant. 

Lawrence  Kneeland,  for  appellcn*  American  Mfj;.  Co. 

Oeorjie  11.  Adams,  for  appt  llet*  Hall. 

Llefore  WALLACK.  LACOMHE,  and  SHIPMAN,  Circuit  Jud«;es. 

WALLAt'E,  Circuit  Judjje.  In  any  view  of  the  facts  warranted 
hy  the  evideiict*  in  the  r<‘cord,  the  steam.ship  was  j^uilly  of  fault  con- 
tributing to  th(*  collision;  and  we  are  siitislied  that  slu‘  was  sijlely  in 
fault. 

The  colli.sion  took  plac<*  just  after  dusk,  in  a bright  night,  olT  the 
coast  of  New  Jersey,  about  10  miles  east  of  Iku  negat.  Tin*  libelant's 
schooner,  the  Lister,  was  bound  from  N(*w  York  to  Wilmington,  and 
for  two  or  three  hours  her  course  had  bt^m  S.  by  W.  W.  She  was 
proceeding  under  full  sail,  with  a fair  br<*ez(‘.  at  a speed  of  alxuit  five 
knots  an  hour.  The  steamship  Maveri(;k  was  iKuind  from  Philadel- 
phia to  Portland.  She  was  on  a course  N.  was  lowing  on  a haw- 
ser of  LSo  fathoms  a barge  254  feet  long,  with  sjiils  set,  and  was  mak- 
ing a sjx^ed  of  about  six  knots  an  hour.  According  to  the  answer  of 
her  owner: 

“Willie  the  Maverick  was  steering  the  aforesaid  course,  the  red  light  of 
the  P'ttie  II.  Lister  was  made  about  a mile  from  the  Maviu'ick.  and  judged 
to  bear  about  two  or  three  points  on  the  steamer’s  i>ort  bow.  Although  It 
was  kejit  under  close  observation,  no  green  light  was  shown;  and  the 
steamer  kept  her  course,  supimsing  the  schooner  would  do  the  same,  as  she 
had  the  wind  free.  Aft«*r  an  interval  of  alwut  two  or  three  minutes  the 
f(*d  light  disapjieared.  and  nothing  could  be  seen  of  any  light  of  the  schooner, 
although  the  master  use<l  his  night  glasses.  Dinvtly  afterwards  the  red 
light  came  In  view,  bearing  about  as  before;  and  It  was  presumed  that  tlu‘ 
schooner  would  keep  her  cotirse,  and  iiass  safely,  red  to  red.  After  the 
* scluKUier  had  again  kejit  on  aliout  a minute,  red  to  red,  lier  red  light  was 
shut  out  again;  and  by  the  loom  of  the  sails,  which  wiM'e  then  seen,  she 
appeared  suddenly  to  change  to  the  (‘astward.  swinging  across  the  bow  of 
the  Maverick.  The  steamer’s  helm  was  at  once  put  hanl  a-starboard,  and 
her  engines  stoppeil;  two  blasts  of  her  whisth*s  blown  as  a signal  to  the 
barge,  also,  to  st.irlMiard;  but  a collision  could  not  be  avoide»l.  Although 
the  .Maverick  answere<l  her  helm,  ami  swung  to  heail  north  by  compass,  her 
bow  struck  the  starboard  <>f  schooner  at  an  angle  of  six  or  seven 

ix)lnts,  causing  the  schooner  soon  after  to  sink.” 

The  proofs  show  very  satisfactorily  that  the  schooner  did  not  chanjie 
her  eour.se,  aftt*r  the  vessels  discovt*red  one  tiuolhcr,  until  they  were 
very  dost*  tofjt'tlier.  Thnst*  navijjatinj;  lH*r  saw  tin*  steamshiit's  tow- 
inj;  lijjhts,  and  tln*n  l)oth  her  sith*  lij;lils.  when  she  wjis  a lonjf  distjinee 
away.  According;  to  their  testimony,  when  the  steamship  w;is  a mile 
and  a Inilf,  or  inort*,  away,  lH)th  her  side  li»j;hls  were  setdi;  then  ln*r 
«^reen  li;;ht  disappt*art‘tl ; after  whicli  her  red  lijxht  contininal  to  bear 
a little  upon  the  schoom*r's  starboard  bow,  about  2i  points,  until  very 
slnutly  before  the  ctdlision,  when  it  disapp(‘art*d  anti  the  grt'eii  liglit 
was  sliown;  and  thereuptm  the  schooner,  hojong:  to  e.sc.ape  collision 
by  Ji.ssistinj;  the  steamshi[>  to  g;o  umh*r  ht*r  stern,  put  her  helm  liard 
a-starboard.  The  wheelsman  of  the  schooner  locales  the  bearinj^  of 
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the  steamship’s  light  nearer  the  stem  of  the  bow,  and  we  are  inclined 
to  agree  with  him,  and  conclude  that  it  bore  somewhere  betw^een  one 
and  two  points  on  the  schooner’s  starboard  bow\ 

The  testimony  for  the  steamship  accoixis  with  the  statements  in  her 
answer  that  she  approached  the  schooner  without  changing  her  course 
until  the  latter  went  across  her  bow,  and  that  the  schooner  was  so 
near  at  that  time  that  the  steamship  put  her  helm  hard  a-starboard 
and  reversed  her  engines.  Thus,  the  case  is  one  where  the  two  ves- 
sels w^ere  approaching  each  other  for  more  than  a mile,  without  any 
diange  in  their  relative  bearings,  on  a course  by  which  the  red  light 
of  the  steamship  was  a little  on  the  schooner's  starboard  bow,  and 
the  green  light  of  the  schooner  should  have  shown  on  the  steamship's 
port  bow,  until  the  vessels  were  so  near  together  that  both  found  it 
nec(*ssary  to  make  a sudden  and  extreme  change  of  course  in  the  at- 
tempt to  avoid  collision. 

As  it  was  the  duty  of  the  steamship  to  keep  out  of  the  way  of  the 
schooner,  notwithstanding  she  was  incumbered  by  a tow  (New  York 
& B.  Transp.  Co.  v.  Philadelphia  & S.  Steam  Nav.  Co.,  22  now’.  461), — 
a duty  that  required  her,  in  ample  time,  to  take  such  steps  as  to  pre- 
vent the  two  vessels  coming  into  dangerous  proximity  to  one  another, 
— she  can  only  escape  responsibility  by  showing  that  she  w’as  mish^l 
by  some  fault  on  the  part  of  the  schooner  which  justified  her  in  as- 
suming that  the  vessels  would  pass  each  other  without  risk.  Her 
theory  is  that  the  schooner  showed  to  her  a red  light  during  the  period 
of  the  approach,  until  within  a few  seconds  of  the  collision;  and  she 
had  therefore  a right  to  assume,  until  that  time,  that  the  vesscds 
w’ould  pass  each  other  safely.  The  steamship's  lookout  testifies  that 
he  discovered  the  schooner  six  or  seven  minutes  before  the  coDision, 
and  at  that  time  saw  her  red  light  bearing  about  three  points  on  the 
steamship’s  port  bow;  that  the  light  was  visible  and  continiu*d  in  the 
same  bearing  for  about  tw  o minutes,  when  it  disappeared  and  no  light 
was  visible;  that  in  about  a minute  the  red  light  was  show’n  again 
for  about  tw’o  minute.s,  bearing  about  the  same  as  before;  then,  that 
the  light  disappeared,  and  he  saw  the  loom  of  the  schooner’s  sails  a 
couple  of  lengths  of  the  ship  awav,  a little  on  the  port  bow%  when  the 
schooner  went  riglit  across  the  steamship’s  bow’.  The  master  of  the 
steamship  testifies  that  he  first  saw  the  red  light  of  the  schooner  bear- 
ing three  points  on  the  steamship’s  port  bow;  that  after  a minute  or 
two  it  dis;ipp(‘ared  for  a minute  or  two,  and  he  then  saw  it  again  for 
a minute  or  two,  bearing  as  before;  that  he  could  then  see  the  schoon- 
er's sails,  and  put  away  his  glasses;  that  he  saw'  her  trying  to  cross 
the  steamship's  l)ow\  and  he  orderc*d  his  wheel  hard  a-starboard.  The 
other  testimony  from  those  on  board  the  steamship  is  to  the  purport 
that  the  red  light  of  the  schooner  was  intermittently  showm,  always 
bearing  about  three  points  on  the  steamship's  port  bow,  and  that  no 
green  light  was  ever  visible  from  the  schooner. 

It  is  obrtous,  in  view  of  the  course  of  the  two  vessels,  that  the  red 
light,  if  shown  at  all,  should  have  constantly  broadened  on  the  steam- 
ship's i>ort  bow’.  The  testimony  for  the  steamship  could  only  be  true 
if  the  course  of  the  schooner  hixd  been  approximately  S.  E.  bv  S.,  in- 
stead of  S.  by  W.  i W. 
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It  will  not  serve  any  useful  purpose  to  recapitulate  or  analyze  the 
testimony  introduced  in  behalf  of  the  steamship  for  the  purpose  of 
showing  that  the  green  light  of  the  schooner  was  not  in  suitiible  con- 
dition, or  burning,  while  the  vessels  were  ai»proaching.  We  are  sat- 
isfied, notwithstanding  the  somewhat  singular  story  of  the  schooner’s 
lookout,  that  it  was  burning  properly,  but  was  extinguished  by  the 
shock  of  the  collision.  Tlie  theory  for  the  steamship  involves  the  hy- 
pothesis, not  only  that  the  green  light  did  not  show,  but  also  that 
the  red  light  of  the  schooner  was  so  adjusted  that  it  crossed  her  star- 
boai*d  bow,  and  thus  misled  the  steamshijK  Th<‘re  is  no  testimony 
showing  that  the  red  light  was  not  properly  set  and  screened,  and  the 
contention  to  the  contrary  rests  wholly  upon  conji'cture.  The  learned 
district  judge  who  decided  the  cause  in  the  court  below  made  the  fol- 
lowing observations: 

“There  Is  a fact  proved  by  the  steamship’s  witnesses  which  shows  her  to 
have  had  notice*  llmt  the  schooner,  whicli  the  captain  of  the  steamship  siii)- 
posed  to  be  on  a parallel  course,  was  in  fact  approaching  on  a crossini;  * 
course.  This  fact  is  that  the  light  which  tliose  on  the  steamship  say  they 
saw  on  the  sciiooner  did  not  change  its  bearing.  Tibs  fact  is  testified  to  by 
several  witnesses  for  the  steamship,  and,  Indeed,  it  is  alleged  In  tlie  answer. 
It  gave  sutheient  notice  to  the  master  that  the  s<‘liooner  was  approaching  on 
a crossing  course.  The  master  says  he  noticed  tlie  fact,  but  never  thought 
about  It,  and  made  no  change  in  his  course  or  speed.  This  was  a great  fault.” 

In  this  observation  we  concur.  It  is  a familiar  proposition  that  if, 
while  two  vessels  are  approaching,  there  is  no  apprecitible  chtinge  in 
the  bearing  of  a light  from  the  other  vessel,  there  is  risk  of  collision; 
and  the  result  of  nauticid  experience  has  lieen  formulated  as  a rule  of 
navigation  in  article  10  of  the  act  of  18!)0  to  prevent  collisions  at  sea 
(20  ^itat.  320).  UmhT  the  cin-umstances,  the  steamship  should  have 
checked  her  spml  or  stopped  before  the  red  light  of  the  schooner 
finally  disapjieared.  It  is  doubtful  whether,  if  this  had  been  done, 
the  schooner  would  have  e.scaped  collision  with  the  tow,  unless  the 
schooner  had  also  alteriHl  her  own  course;  but  it  would  have  afforded 
a chance  of  escajie. 

In  going  to  port  as  and  when  she  did,  if  the  schooner  comraitttMi 
any  fault,  it  was  a fault  in  extremis.  The  mate,  who  was  in  charge 
of  the  schooner's  navigation,  was  an  exiHulenced  seaman.  He  ex- 
pected, as  he  had  a right  to  do,  until  the  contrary  became  manifest, 
that  the  steamship  would  change  her  course  so  as  to  pass  on  his  star- 
board side,  and  not  keep  on  across  his  bow.  He  had  paid  little  atten- 
tion to  the  steamship's  tow,  and  had  not  apprehended  danger  until  the 
vessels  were  so  near  together  that  risk  of  collision  was  imminent. 
When  he  was  called  on  to  decide  what  to  do  to  escape,  he  aett^  upon 
a sudden  judgment,  exercised  in  the  teeth  of  peril.  As  it  turned  out, 
his  effort  to  cross  the  steamship’s  bow  was  perhaps  the  safer  maneu- 
ver, as  otherwise  his  vessel  might  not  have  cleared  the  tow.  However 
this  may  be,  if  he  made  a mistake  it  was  an  excusable  error,  upon  the 
piinciple  that  ‘‘when  one  ship  has,  by  wrong  maneuvers,  placed  an- 
other ship  in  a position  of  extreme  danger,  that  other  sliip  will  not 
be  held  to  blame  if  she  has  done  something  wrong,  and  has  not  been 
maneuvered  with  perfetd  skill  and  presence  of  mind.’’ 

We  are  unable  to  resist  the  conclusion  that  the  collision  was  caused 
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by  iru'xciisable  ncjjlipjeiH'e  on  tin*  part  of  tlu*  sloanisliip  in  approachinfr 
too  noar  tlu*  schooiu*!*  lu^foro  making  tlu*  noceysary  maiioiivor  to  pass 
lu*r  safi*ly.  llur  exi  iilpation  n(*c(*ysitati*d  provinj^  that  tho  schooner 
showcxl  a rc*(l  li}?ht,  whc*n  in  fac't  she*  was  showinj'  a ;^n*en  lifiht,  and 
a tlu*ory  of  collision  which  is  inexplicable,  except  by  siibjectiuj:  con- 
jecture* for  tc*stiniony,  and  vioh*nt  prc*snniption  for  all  the  reasonable 
probabilit  i(*s  of  the  case. 

The  decrees  are  aflirmed,  with  interest  and  costs. 


(84  Fed.  021.)  * 

MINNESOTA  TRIBUNE  CO.  v.  AS.SOriATEn  PRESS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  January  31,  1S08.) 

No.  90(1 

Decree  on  Appeai.— Modification  after  End  of  Ter.m. 

A luotlon  to  modify  an  order  of  atlinuance  will  be  denh*d,  when  the  motion 
is  tiled  long  after  the  t(*nn  at  which  the  order  was  entered. 

Appeal  from  the  (hrciiit  ("ourt  of  the  UnitcKi  States  for  the  Dis- 
trict of  Miniu*sota. 

This  was  a bill  by  the  Minnesota  Tribune  Company  against  the 
Associated  Press  to  siiecifically  enforce  the  provisions  of  a contrac’t. 
The  circuit  court  dismis.s(*d  the  bill  after  si  hearing  on  the  merits  (77 
Fed.  .354),  and  the  complainant  api>ealed.  H<*retofore,  on  Novem- 
ber 22,  1807,  this  court  fih*d  an  opinion  sustaining  the  rulings  below, 
and  dinvting  an  affirmance  of  the  decree.  27  C.  C.  A.  542,  8.3  Fed. 
350.  The  complainant  has  now'  moved  to  modify  the  order  of  affirm- 
ance, so  as  to  direct  the  dismissjil  of  the  bill,  without  prejudice  to  the 
comi>lainant’s  right  to  sue  at  law. 

Munn  & Thygeson,  for  appellant. 

\V.  D.  Cornish  and  Emanu<*l  Cohen,  for  appellee. 

Before  BREWER,  Circuit  Justice,  TUAYER.  Circuit  Judg(^  and 
RINER,  District  Judge. 

PER  CURIAM.  The  motion  filed  in  this  case  on  Januaiy  17. 
1808,  to  modify  the  order  of  affirmance  herein  so  as  to  dirwt  the  dis- 
missal of  tlu*  bill  without  pn*judice  to  tlu*  (‘omplainant's  right  to  sue 
at  law’,  is  denied  for  two  reasons:  First,  because  the  majority  of 

tlu*  court  are  of  oiunion  that  the  d(*crf*e  of  the  circuit  court  dismisj^ing 
the  cause  of  action  on  its  merits  was  rigid : and.  se«-ond,  IxH-ause  th»* 
motion  to  modify  the  ord(*r  of  atlirmanci*  in  this  court  was  not  tiled 
until  long  after  the  teim  had  lapsed  at  which  the  order  of  affirmance 
was  entered. 
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BROWN  pt  al.  V.  CKANBFURY  IRON  & COAL  CO. 

(Cimilt  Court  of  Appeals,  Fourth  Circuit.  February  1,  18DS.) 

No.  243. 

Reform ATtoN  of  Uf.eos— Mistake. 

The  owner.s  of  a tract  of  mineral  land  nesrotiated  a sale  thereof,  but  the 
transaction  was  su.siiendcd  bccaii.se  two  third  iierwjiis  j^ave  notice  that  they 
claimed  an  inOTesf  in  tin*  minerals.  To  clear  their  title  and  consummate 
the  .sah*,  the  vemlors  pnx  ured  deeils  from  these  persons,  paying  them  about 
^40.tHiO  therefor.  Formerly  the  two  claimants  had  heUl  their  Interests  In 
common,  but,  before  execution  of  the  deeds,  had,  by  agreement,  partitioned 
tin?  siime.  Tin*  detsls,  however,  describisl  the  entire  tract,  and  conveyed  an 
undivided  one-half  of  the  mineral  therein.  Hrhl.  that  it  was  the  evident 
Intent  of  the  parties  to  sell  ami  purcha.se  the  entire  interest  of  the  claimants, 
and  that  the  deetl  should  be  rebu’iniHl  on  the  ground  of  mutual  mistake.  S2 
Fed.  351,  attirimsl. 

AftiM  til  from  the  Circuit  Court  of  tlie  Ihiited  States  for  the  W(*stern 
District  of  North  Carolina. 

This  was  a suit  by  W.  V’ance  Browu  and  others  a;;aiust  the  Cran- 
berry Iron  & Cotd  Compiiny  for  {kirtition  of  certain  mineral  land.  In 
the  circuit  court  a decree  was  Rudered  for  defendant,  and  the  com- 
plainants have  appealed. 

Charles  E.  Moore  and  Fred.  Moore,  for  appellants. 

James  H.  Merriman  and  K.  II.  Battle,  for  }i])j)ellee. 

Before  GOFF,  Circuit  Judge,  and  BKAWLEY  and  PURNELL, 
District  Judges. 


BRAWLEY,  District  Judge.  This  cause  has  bt*en  three  times  in 
this  court.  25  U.  S.  App.  107,  13  C.  ('.  A.  GO,  and  05  F«*d.  030;  25  U. 
S.  App.  080,  18  C.  C.  A.  444,  and  72  Fed.  00  ; 25  U.  «.  App.  002,  18  C. 
C.  A.  402,  and  72  Fed.  103.  The  facts  are  so  fully  stated  therein  that  a 
rejietition  of  them  is  unnecessary.  A cross  bill  was  filed  by  leave 
of  the  court  on  April  20,  1800.  A motion  to  strike*  this  bill  from 
the  files  was  heard  and  dismissed  on  September  20,  1800,  and  on  Au- 
gust 7,  1807,  a decree  was  enrolled  granting  the  reliiT  prayed  in  the 
cross  bill;  this  ai)i)cal  is  from  that  decree. 

That  a cross  bill  would  lie  was,  in  effect,  decided  when  the  case  was 
last  here  (25  U.  S.  Aj»p.  002,  18  C.  C.  A.  402,  and  72  Fed.  103), 
and  the  opinion  of  this  court  di.'^poses  of  the  objections  now'  urged 
against  it  on  the  ground  of  ladies,  for  all  the  material  facts  upon 
which  tliat  argument  is  predicated  were  then  witliin  the  knowledge  of 
the  court.  Hoke  and  his  associates  had  negotiated  the  sale  of  the 
lamls  in  controversy,  believing  that  they  had  a perfect  title  thereto, 
and  being  so  advised  by  Gaither,  a lawyer  of  large  experience  and 
practice,  and  familiar  w ith  the  property.  Before  the  sale  was  consum- 
mated thev  were  informed  that  Brown  and  Avcit  claimed  title  to  a 
part  of  the  lands.  As  the  intending  purchasers  regarded  this  claim 
as  a cloud  upon  the  title,  they  would  not  com]»lete  tin*  transaction 
until  it  was  removed,  and  negotiations  were  then  had  with  Avery  and 


Brown  for  tin*  purchase  of  tlnir  interest,  whatever  it  might  Ik*.  These 
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negotiations  terminated  in  an  agreement  to  buy,  at  a price  named, 
what  was  understood  by  Hoke  and  his  associates  to  be  the  entire  in- 
terest of  Avery  and  Brown,  and  conveyances  were  duly  executed  by 
the  executors  of  Aveiy  and  the  agents  of  Brown.  These  convey- 
ances were  drawn  by  Gaither,  and  were  executed  in  the  year  18G7; 
and  if  at  that  time  Averj'  and  Brown  had  been  tenants  in  common  of 
the  mineral  interests  claimed,  as  seems  to  have  b(H*n  the  belief  of  the 
parties  to  the  negotiation,  they  would  have  sufficed  to  convey  the 
whole  interest,  liut  it  appears  that  some  years  prior  thereto  there 
had  been  a severance  by  comj»romise  between  Brown  and  Avery, 
and  that  each  had  an  undivided  interest  in  all  of  the  mineral  on  either 
side  of  what  has  been  denominated  in  the  proceedings  as  a compromlst' 
line  made  in  18511.  Hoke  and  associates,  having  secaired  what  they 
believed  to  be  the  entire  interest  of  Averv  and  Brown,  and  thus  re- 
moved  what  had  been  considered  a cloud  upon  the  title,  subsequently 
conveyed  th(*  lands  to  th<*  Cranberry  Iron  & Coid  Company,  which 
has  made  extensive  and  expensive  improvements  in  the  develop- 
ment of  the  projierty.  This  litigation  was  commenced  in  1887.  Its 
various  ])hases  appear  in  the  volunn^s  of  Reports  above  cited,  and 
it  has  culminated  in  the  cross  bill  tiled  to  correct  the  mistake  alleged 
to  have  Ixen  made  in  the  conveyance  made  by  Browm  through  his 
agents  in  1867 ; the  contention  in  behalf  of  plaintiffs,  who  are  defend- 
ants in  the  cross  bill,  being  that  onl}"  one-half  of  the  mineral  interest 
in  the  lands  was  convevetl  bv  said  deed,  and  that  thev  are  tenants 
in  common  with  the  defendant  conq^any  of  all  the  lands  on  the  east 
side  of  the  aforementioned  compromise  line. 

The  only  question  before  us  now  is  whether  the  deed  of  conveyance 
of  June  7,  1867,  made  by  John  E.  Brown,  through  his  agents,  should 
be  competed.  This  deed  conveys  ‘^the  following  tract  of  land,  situate 
and  being  in  the  county  of  Mitchell,  in  the  state  or  North  Carolimi; 
that  is,  the  one-half  of  the  mineral  interest  in  said  lands.”  Then  fol- 
lows a description  by  metes  and  bounds  of  the  lands  conveyed,  the 
boundaries  being  the  same  as  in  the  deed  of  the  executors  of  Avery 
to  Hoke  and  his  associates.  The  habendum  clause  is,  ‘‘To  have  and 
hold  the  one-half  of  the  mines  and  mineral  interests  in  the  said  lands,” 
with  a general  warranty  of  the  title  ‘‘to  the  one-lialf  of  the  mines, 
mineral,  ore  bank,  and  mineral  intert^ts  within  the  boundaries  of  said 
lauds.”  The  conveyance  of  Aver5'*8  executor,  after  describing  the 
tract  by  metes  and  bounds,  defines  the  interest  thereby  conveyed  as 
being  “one-half  the  mineral  interest  in  said  lands.”  The  contention 
of  the  ])laintiffs  in  the  cross  bill  is  that  Gaither,  the  attorney  who 
drew  both  the  conveyances,  had  forgotten  that  there  had  been  a par- 
tition of  the  lands  by  Avery  and  Brown,  and  that  each  was  entitled 
' to  a whole  and  undivided  inter«^t  in  the  separate  parcels  lying  on 
either  side  of  the  compromise  line,  and  by  his  inadvertence  and  mis- 
take the  conveyances  were  drawn  as  if  each  of  the  parties  was  enti- 
tled to  an  undivided  half  interest  in  the  whole  tract;  the  compromise 
agreement  not  being  at  that  time  on  record.  If  the. testimony  is 
clear,  strong,  and  convincing  that  such  mistake  w^as  made,  it  would 
be  the  duty  of  the  court  to  correct  it,  and  make  the  instrument  conform 
to  the  real  intention  of  the  parties.  This  presents  a question  of  fact. 
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and  the  learned  circuit  judj^e  who  heard  the  case  b<‘low  has  deter- 
mined it  in  favor  of  the  plaintiffs  in  the  cross  hill.  His  conclusion, 
after  considering  all  the  testimony,  is  that  Hoke  and  his  associates 
intended  to  buy,  and  actually  paid  for,  all  of  the  interest  in  the  min- 
erals claimed  and  held  by  Avery  and  Hrown,  and  that  it  was  the 
intention  of  Avery  and  Brown  to  convey  the  entire  interest,  and  that 
Gaither  was  instructed  to  carry  out  that  intent,  and  that  by  his  in- 
advertence the  deeds  of  conveyance  failed  to  do  so.  The  venerable 
judge  of  the  district  court,  before  whom  the  cause  first  came,  directed 
an  issue  to  be  submitted  to  a jury  to  determine  whether  the  plaintiffs 
in  that  action,  who  are  defendants  in  the  cross  bill,  were  estopped,  by 
their  acts,  declarations,  or  otherwise,  from  claiming  any  interest  in 
the  mines  and  minerals  in  the  land  described,  and  the  verdict  of  the 
jury  was  that  they  were  estopped.  The  learned  judge,  in  a carefully 
considered  opinion,  says: 

“The  attorneys  in  fact  of  the  grantor  (one  of  whom  was  the  late  Oov.  Vance, 
who  testified  upon  the  trial)  wore  highly  Ijonorahle  men.  were  faithful  agents, 
and  were  familiar  with  the  rights  of  their  principal.  From  the  nature  of  the 
transaction,  and  judging  their  conduct  by  the  ordiiiarj’  principle.^  of  common 
honesty  and  fair  dealing,  which  might  well  be  expected  from  men  of  such  high 
character,  we  cannot  supi>ose  that  they  intended  to  reserve  from  the  operation 
of  the  deed  an  undeveloi)ed  mineral  interest,  which,  without  any  expense  on 
the  part  of  the  grantor,  would  be  greatly  enhanced  in  value  by  the  siibso<iuent 
expenditures  of  the  company,  to  which  the  grantees  might  sell  the  property. 
They  well  knew  that  tlie  material  inducement  to  the  contract  on  the  part  of  the 
grantees  was  to  obtain  a complete  transfer  of  the  entire  Interest  of  the  grantor, 
in  order  that  they  might  accompli.sh  their  pur])ose,  which  had  been  previously 
defeated  by  the  outstanding  intere.st  of  the  grantor.  The  evidence  .shows  con- 
clusively that  the  attorneys  In  fact  acted  in  good  faith,  and  Intended  to  convey, 
and  believed  that  they  did  convey,  all  the  mineral  interest  of  their  principal. 
We  are  strongly  Inclined  to  the  opinion  that  the  present  claim  of  the  plaintiff 
was  an  afterthought  not  suggested  by  his  agents.  We  are  coutirmed  In  this 
opinion  by  Uie  fact  that  be  asserted  no  claim  to  an  unconveyed  mineral  interest 
for  nearly  twenty  years  after  the  execution  of  the  deed,  although  he  had  knowl- 
edge that  the  defendant  company  had  made  large  expenditures  in  developing 
the  minerals,  and  were  In  possession,  claiming  to  hold  the  premises  in  severalty.” 

This  judge  and  jury  had  the  opportunity  of  seeing  and  hearing  the 
witnesses,  and  although  the  judgment  in  tliat  case,  when  brought  here 
for  review,  was  remanded  on  other  grounds,  nothing  has  occurred  to 
diminish  the  great  persuasive  force  of  their  opinions  on  the  question 
of  fact  which  is  now  before  us.  We  are  clearly  of  opinion,  upon  the 
whole  case,  that  it  was  the  intention  of  the  purchasers  from  Brown 
to  buy  his  entire  interest  in  the  lands;  that  they  paid  for  the  entire 
interest,  and  that  it  was  their  underatanding  that  the  deed  conveyed 
it;  that  it  was  through  the  inadvertence  and  mistake  of  the  draftsman 
that  the  deed  failed  to  carry  out  the  intent  of  the  grantor,  which  was 
to  convey  the  entire  interest;  and  that  it  should  be  reformed.  In  our 
judgment,  the  contention  of  the  plaintiff  in  error  concerning  the  North 
Carolina  statute  of  limitations  is  without  merit,  as  that  statute  is  not 
ajiplicable  to  this  case.  We  fully  agree  with  the  court  below  in  the  con- 
clusion reached,  and  in  the  relief  granted.  It  follows  that  the  decree 
api>ealed  from  should  be  affirmed,  and  it  is  so  ordered* 
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TIMMONDS  V.  UNITED  STATE.S. 

(Circuit  Court  of  Apiu-als,  Seventh  Circuit.  February  16.  1808.) 

No.  415. 

1.  Claims  against  United  States— Limit.ation. 

One  suinff  the  jrovernineiii,  umler  tiie  act  of  M.irch  .3,  1887,  providing  for 
brlnjjinp  suits  afrainst  the  United  States,  is  barred  as  to  any  part  of  his 
demiuid  arisinj;  over  six  years  lM»fore  tiliii);  his  petition. 

2.  Same  — Government  E.mployes — Eight- Hour  Law — Extra  Compensation. 

Uev.  St.  § 3T;{8.  providing  that  “eight  hours  shall  constitute  a ilay's  work 
for  all  lalKuvrs,  workiiien  and  inechauu  s”  employed  by  the  govi'riunent.  fs 
a mere  direction  by  the  govenmient  to  its  agents,  not  a contract  with  its  serv- 
ants, and  gives  the  latter  no  right  to  extra  coiniieu.sation  fur  w’orkiug  more 
than  eight  hours  a day.  U.  S.  v.  Marlin,  IM  U.  S.  400,  followed. 

In  Error  to  the  Circuit  Court  of  the  Unitnl  States  for  the  l>istrict 
of  Indiana. 

This  was  a petition  bv  Richard  H.  Tiinmonds  aipiinst  the  Cnited 
States  to  recover  compensation  alleged  to  be  due  for  working  over- 
time as  a government  emplovd.  In  the  circuit  court  judgment  wa.s 
given  for  the  defendant,  and  the  plaintiff  sited  out  this  writ  of  error. 

Laurent  A.  Douglass,  for  plaintiff  in  error. 

' Frank  R.  Rurke,  for  defendant  in  emir. 

Refore  WOODS,  JENKINS,  and  SHOW.U.TER,  Circuit  Judges. 

JENKINS,  Circuit  Judge.  The  plaintiff  in  error,  Richard  H. 
Timmonds,  on  June  24,  181)5,  fil(*d  his  petition  in  the  court  below, 
alleging  (1)  that  from  December,  18(»6,  to  April  30,  1887,  he  was  em- 
ployed at  various  times  by  the  United  States  as  station  engimvr  at 
the  Jeffersonville  depot,  (piartermaster’s  department,  at  a specifieil 
salary  per  mouth,  varying  fiiim  time  to  time,  and  ranging  from  ^50 
to  |!125  }K*r  month,  and  at  the  latter  date  was  discharged  from  serv- 
ice; (2)  that  from  December  7,  1889,  until  September  1,  1893,  he  was 
so  employed  at  |75  per  month,  and  at  the  latter  date  was  again  dis- 
chargeii  from  sendee;  (3)  that  during  all  the  time  of  such  service  hr 
was  compel  led  to  work  12  hours  a day  during  each  day  of  such 
service,  without  any  sjKM*ial  agreement  that  he  should  work  12  hours 
each  day,  or  should  render  such  service  for  the  same  amount  of 
pay  as  for  8 hours  a day;  (4)  that  he  was  so  compelled  to  work  in 
excess  of  8 hours  a dav  contrarv  to  law,  and  that  the  UnitcNl 
States  mi'ivitl  and  accepted  the  benefit  of  his  additional  4 houi-s  of 
labor  during  (‘ach  day  of  that  time.  He  prayed  judgment  for  the 

value  of  bis  labor  in  exc(*ss  of  8 hours  a dav.  The  court  strmk 

< 

out  of  the  petition  all  that  part  claiming  comiiensjition  for  services 
ri'iidcriHl  ju'ior  to  June  24,  188!),  and  afterwards  sustained  a d«*- 
ninrr<T  to  the  i>efition  as  it  stood  after  striking  out  part  of  it. 

We  are  of  opinion  tliat  the  court  behiw  pro|K‘i*ly  struck  out  of  the 
petition  all  alh-gations  i-elatiiig  to  seivi<es  prior  to  June  24,  1889. 
Suhdivision  2 of  s«H  tion  1 of  the  act  of  ^lUrcli  3,  1887  (24  Stat.  c.  35!). 
p.  50.5),  entitled  “An  act  to  providi*  for  the  bringing  of  suits  against 
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tlu*  j'ovorninoiil  of  tlio  rnitcn]  Statos,"  pro\id(*s  tliat  ‘‘no  suit  ajtninst 
tbe  ^overninont  of  tin*  rnittnl  Stat(*s  shall  bo  allowtHi  umlor  this 
act  unh'ss  tlu*  saiiu*  shall  havt*  been  brought  within  six  veal’s  after 
the  rij^ht  accriUMl  for  which  the  <‘laini  is  inaile.”  The  (leinniTer  to 
the  petition  embiacinjj  the  claim  foi*  extra  lumrs  of  service  from 
December  7,  1SS!>,  to  Se]itember  1,  was  also  properly  sustained. 

The  ri^rht  to  r<*cover  for  sueh  services  is  predicated  ii]K)n  the  a<‘t  ap- 
proved June  25.  1808  (15  Stat.  c.  72.  p.  77),  which,  as  embodi(*tl  in 
the  Uevisixl  Statutes  tltev.  Sr.  Ji  .‘17‘18),  provides:  “Ki^ht  hours  shall 

constitute  a day's  work  for  all  laljorers,  workmen  and  m(*chanics  who 
may  be  employed  by  or  on  behalf  of  the  .government  of  the  Tnited 
States."  Tt  is  urged  that  under  this  provision  any  laborer,  workman, 
or  nu’chanic  who  lalH)rs  in  tlu*  s<*rvice  (J  tlu*  t'nit«xl  States  more 
than  eight  hours  a day  may  mover  as  upon  a <piantum  meruit  for 
the  value  of  the  extra  time  so  given  to  the  service,  irrespective  of 
the  contract  of  .employment.  This  statutory  provision  has  passed 
under  the  scrut'ny  of  the  suj>reme  court  in  V.  S.  v.  Martin,  lU  U.  S. 
400.  It  was  t^iere  ruled  that  the  provision  in  (piestion  is  in  the 
nature  of  a di  ’wtion  by  the  government  to  its  agents,  and  is  not  a 
contract  betwe<*n  the  government  and  its  s«*rvanls;  that  it  does  not 
8|K*cifv  what  sum  shall  be  paid  for  tlu*  labor  of  8 hours,  nor  that 
tile  price  shall  Ik*  larger  when  tlu*  hours  an*  more,  or  smaller  when 
the  hours  are  h*ss;  and  that,  lM*ing  in  the  iiatim*  of  a direction 
from  the  gov(*rnment  to  its  agents,  it  does  not  constitute  a con- 
tract to  pay  its  .servants  for  the  exc(*ss  of  time  employed.  In  the 
case  before  us,  we  take  it  the  alh*gation  that  (he  petitioner  was  com- 
pelled to  work  for  12  hours  a day  was  not  intend«*d  to  mean  involun- 
tary or  comjailsory  service  bewond  the  8 hours  a day,  but  that  the 
work  he  uiuh*rt(Kik  recpiired  that  jx*riod  of  service  at  a stipulated 
monthly  compensation,  lie  was  under  no  com]uilsion.  lie  could  have 
abandoned  his  service*  if  it  proved  distasteful  or  on(*i*ous.  Continu- 
ing, however,  in  a s«*rvice  which  recpiired  12  hours  of  time*  <*ach  day  at 
a stated  compensiition  per  month,  he  is  not  entith*d  to  recover  as  upon 
an  implied  contract  for  the  s(*rvice  in  excess  of  8 hours  a day.  The  act 
being  construed  to  be  merely  a direction  to  the  emjilonng  otlicer  of  the 
government  dcK*s  not  furnish  grounds  of  n*covery  for  tlu*  supposed  ex- 
cessive sc*rvice,  nor  conf<*r  any  right  upon  or  interest  in  tluj  .servant.  It 
is  otherwise  with  respiM’t  to  letter  carriers,  lurause  the  act  with  respect 
to  them  expressly  provides  that  tlu*y  shall  be  jiaid  for  the  extra  time  in 
proportion  to  the  sjilary  fixed  by  law  (IT.  S.  v.  Post,  148  U.  S.  124.  13 
8up.  Ct.  5fi7),  a provision  wanting  in  the  act  undc*r  consid(*ration.  The 
judgment  apjH'aled  from  is  afiirrned. 
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CLEVELAND.  C.,  C.  & ST.  L.  RY.  CO.  v.  BALLENTINE. 

(Circuit  C^urt  of  Appeals,  Seventh  Circuit.  February  10,  18P8.) 

No.  4".0. 

Nf.glioexce— Personal  Injuries. 

A boy  of  17*^  years,  who,  out  of  curiosity,  goes  upon  the  premises  of  a 
railroad  company  to  wltnes.s  the  accidental  burning  ol  a train  of  tank  cars, 
lllknl  with  petroleum,  assunu>.s  the  risks  of  the  situation;  and,  though  he  vol- 
untarily renders  some  services  in  preventing  the  sprcail  <*f  the  tire  to  other 
projierty,  he  cannot  recover  against  the  comiiany  tor  injuries  caused  by  an 
explosion  of  one  of  the  cars. 

In  Error  to  the  Circuit  Court  of  the  Uuit(*d  States  for  the  Southern 
District  of  Illiuois. 

On  the  morning  of  .Taniutry  ,'il,  ISO.t,  the  Southwestern  Limite*!.  a pas- 
.senger  train  of  the  plaintifT  In  error,  hereinafter  called  for  brevity  the  •‘Railway 
Company,”  Itound  from  St.  Louis  to  Indianapolis  and  the  east,  by  reason  of  a 
switch  neglig«*ntly  left  open,  ran  upon  a siding,  and  collided  with  a train  of 
18  oil-tank  cars,  tilled  with  petroleum  oil.  standing  in  the  yards  of  the  n»m- 
pany  at  Wann,  now  East  Alton,  about  ’20  miles  from  East  St.  IajuIs.  These 
yards  were  over  3.500  feet  in  length  north  and  south,  and  over  rrj.o  ftvi  in 
withh.  There  were  within  the  yards  three  small  houses  belonging  to  tin* 
Railway  Company  and  some  okl  slock  pt*ns  and  stock  she<ls.  By  reas,>n  of  the 
collision,  the  forward  end  of  the  engine  was  driven  through  the  end  of  an  oil 
tank,  and  tire  was  communicated  to  the  train  of  oil-tank  cars.  The  jmsscnger 
train,  or  such  portion  of  it  as  had  not  taken  lire  from  the  collision,  was  moved 
awjiy  from  the  .scene  of  the  tire  by  means  of  a switch  engine,  and  10  of  the 
oil-tank  cars  within  a .short  time  were  also  removed,  leaving  8 oil-mnk  cars 
which  were  on  tire.  The  smoke  of  the  contlagration  was  dense  and  black, 
and  the  tiaiucs  and  smoke  could  hi*  siH-n  a long  distance.  Tlie  tire  at- 
tr.icted  the  curiosity  of  a large  number  of  piMiplp.  and  the  yards  were  soon 
:md  during  tlie  entire  foreno<m  occupied  by  from  two  to  three  hundred  per- 
.sous.  This  crowd  was  at  different  times  during  the  forenoon  wariUMi  by  the 
servants  of  the  Railway  Company  that  there  was  danger  of  explosion.  Ham- 
ilton S.  Ballentiue,  the  defendant  in  error,  was  a young  man  then  17Va  y^ars 
of  age.  and  at  the  time  was  working  on  the  farm  of  his  cousin.  John  Henry, 
about  miles  distant  from  the.se  yards.  They  lioth  oViserved  from  the  farm 
the  ascending  smoke,  and  drove  to  a store  at  Wann.  where  they  fasteneil  their 
horse  and  proceeded  to  the  scene  of  the  wreck.  Thl.s  store  was  l.tMiO  ft'oi  dis- 
tant from  the  tire,  and  was  not  In  danger.  The  two  remained  at  the  wreck 
as  curious  observere  of  the  contiagration  for  nearly  an  hour,  and  then  re- 
turned to  the  store.  .\t  11  o’clock  the  two  drove  down  the  highway  to  the 
crossing  of  the  railway  at  the  south  end  of  the  yards,  and  the  cro.^slng  being 
obstructed  by  an  engine,  a.s  they  claimed,  they  fastened  the  horst*  to  a tele- 
graph pole,  and  proceeded  upon  foot  north  along  and  upon  or  near  the  railway 
tracks  towanls  the  scene  of  the  conflagration.  While  walking  close  to  the 
tracks,  and  not  far  from  tlie  burning  tanks,  and  between  the  bank  on  the 
west  and  the  tracks,  a certain  farmer  who  was  acqtialnted  with  Henry  callM 
to  him  and  others  to  come  up  ami  “help  put  out  these  stock  pens.”  Balleu- 
tine  and  Henry  went  to  the  stock  pens,  which  were  near  the  track  upon  whicn 
stood  the  burning  oil-tank  cars,  and  .some  one,— Hallentlne  said  a man  whom 
he  thought  was  Moline,  the  section  foreman.— gave  Henry  a spike  hammer, 
and  the  latter  coniinenced  to  knock  planks  off  the  stock  pens,  and  Balleutine 
assisted  to  carry  them  away  from  the  tire.  After  thus  working  a half  hour. 
Ballentine  raked  tlie  leaves  away,  and,  having  concluded  that  work,  he  stootl 
not  far  from  the  burning  oil-tank  cars,  ‘‘cooling  off.”  when  one  of  the  tanks  of 
oil  exphhled,  sending  forth  a dense  smoke  and  flame  of  burning  oil.  which  fell 
ui»on  him,  inflicting  serious  Injury.  Ballentine  had  lived  with  his  cousin  upon 
this  f.'irm  for  about  two  years.  Before  that  time  he  bad  lived  In  the  city  of 
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PhUartelphia,  and  had  attended  the  pHl)lie  sehnols  of  that  city  until  he  was  15 
years  of  age.  When  Bjdlemine  went  upon  the  tracks  the  second  time  the 
8 oil-tank  cars  were  on  tire.  The  sinok»?  and  tlaine  of  the  burning  nscendetl 
30  feet  in  height,  and  were  accompanied  with  a loud  roaring,  hissing,  in- 
termittent noist\  The  fire,  it  seemed,  would  first  catch  in  the  vent  of  the 
tanks,  and,  the  seams  of  the  tanks  opening,  tlie  gas  would  shoot  out  with  a 
loud  hissing  noise,  as  one  witness  describes,  “as  though  many  locomotives  were 
blowing  off  steam  at  once.”  Ballentine  saw  all  this,  but  states  in  his  testi- 
mony that  he  had  understood  the  tanks  were  empty.  The  action  is  brought 
to  recover  damages  for  the  injuries  thus  sustained.  The  declaration  contains 
five  counts,  to  each  one  of  whicli  a demurrer  was  Interix»sed  and  was  ovemded. 
The  first  count  avers  the  negligent  collision,  and  that  the  Railway  Company 
carelessly  allowed  the  cars  to  remain  on  the  siding  exposed  to  the  fire,  and 
suffered  the  fire  to  burn  and  heat  the  tanks,  whereby  an  explosion  resulted, 
and  injured  Ballentine,  who  “was  then  and  there  exercising  due  care  and 
caution."  Hie  second  count  alleges  the  negligent  collision;  that  the  fire 
could  have  been  extinguished  by  the  exercise  of  care  and  caution,  but  was 
negligently  suffered  to  spiead,  and  heat  and  explode  the  oil  tank,  whereby 
Ballentine,  [hen  and  there  lawfully  passing  along  the  public  highway,  "was 
prevented  by  said  collision  and  fire  from  crossing  Uie  track  of  said  railroad 
which  was  obstructed  thereby,  and  who  had  no  reason  to  suppose  he  was  ex- 
posing himself  to  danger  by  so  doing,  and  who  was  then  and  there  In  the 
exiTcise  of  due  care  and  caution,  was  suddenly  and  unexpectedly  smitten  and 
enveloped  by  the  said  flames,  and  was  thereby  burned,"  etc.  The  third  count 
is  like  the  first  count,  with  the  addition  tliat  the  servants  of  the  Railway  Com- 
pany represented  to  Ballentine  “that  there  was  no  danger;  that  the  tanks 
contained  cotton-seed  and  black  oil;  and  that  said  tanks  would  not  explotle." 
The  fourth  count  is  like  the  first,  with  the  additional  averment  that  Ballen- 
tine was  employed  and  ordered  by  the  Railway  (company  to  work  for  it  in 
and  about  saving  and  preventing  the  loss  and  destruction  from  fire  of  its 
property,  which  he  Immediately,  at  the  request  of  the  defendant,  then  did. 
and  that  the  Railway  Company  carelessly  and  negligently  failed  and  neg- 
lected to  notify  Ballentine  of  the  danger  of  the  employment  he  was  about  to 
undertake,  but  negligently  and  carelessly  represented  and  assured  him  tliat 
there  was  no  danger  that  the  tanks  would  explode,  and  that  the  contents 
thereof  were  not  of  a dangerous  or  explosive  character.  The  fifth  count  is 
like  the  first,  with  the  additional  averment  that  Ballentine,  in  the  exercise  of 
due  care  and  caution,  was  engaged  and  worked  in  putting  out  the  fire,  preventing 
the  fire  from  spreading,  and  that  he  was  wholly  ignorant  of  the  dangemus  and 
explosive  quality  and  character  of  the  contents  of  the  tanks,  or  that  there  was 
danger  of  the  tanks  bursting  or  exploding.  At  the  trial,  upon  tlie  conclu- 
sion of  the  evidence,  the  court  was  reciuested  by  tlie  Railway  Company  to  in- 
struct the  jury  to  find  the  defendant  not  guilty.  This  request  was  n^fustul.  and 
an  exception  was  taken.  A verdict  was  rendered  In  favor  of  Ballentine,  the 
plaintiff  lielow,  and  the  cause  is  brought  here  for  review.  Many  errors  are  a.s- 
slgnwl  upon  the  admission  of  evidence  and  tlie  instructions  of  the  court.  Tlie 
foregoing  statement  will,  however,  sutflcicntly  indicate  the  grounds  upon  which 
•the  judgment  of  the  court  proceeds, 

John  T.  Dje  and  George  T.  McNulty,  for  plaintiff  in  error. 

James  W.  Patton,  for  defendant  in  error. 

Before  WOODS,  JENKINS,  and  SOOWALTEK,  Circuit  Judges. 


JENKINS,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ercHl  the  opinion  of  the  court. 

We  dismiss  without  remark  the  consideration  of  the  second  and 
third  counts  of  the  declaration,  becausi*  there  is  entire  absence  of 
evidence  to  sustain  the  allegation  of  the  second  that  he  was  upon 
the  highway  at  the  time  of  this  injury,  or  of  the  third  that  the  serv- 
ants of  the  company  represented  to  him  that  there  was  no  danger. 
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or  (lint  11i<‘  tanks  i-ontainod  coitmi  sml  ami  black  oil.  ami  would  not 
cxjdodc.  Tin*  liist  and  liftli  counts  will  bt*  considtu'cd  to;;ciher,  ami 
the  fourth  count  by  its<df. 

\\'t‘  ruhd  in  (loodlandcr  Mill  To.  v.  Standard  Oil  ('o.,  ‘J4  I’.  S. 
App.  7-12,  11  ( '.  A.  255,  and  05  F<h1.  401,  that  “it  i,s  not  every  one 
wild  .sulfers  loss  from  another's  iK'jjlipuice  who  may  r»*cover  therefor. 
N(*jili^(‘iice,  to  be  a«  tionable,  must  occur  in  breach  of  a le^al  duty 
arising;  out  of  contract  or  otherwise,  owiii^  to  the  person  sustain- 
ill*;;  the  loss.  Kahl  v.  bove,  57  N.  d.  Law,  5;  Ihink  v.  Ward,  100  V. 
S.  105.  Mr.  Wharton  delines  *h*2:al  duty'  to  be  ‘that  which  tlu^  law 
requires  to  be  done  or  forborne  to  a determinate  person,  or  to  the 
pulilir*  at  lar«;e,  ami  as  correlative*  to  a rij;ht  vested  in  sm-h  deter- 
minate person  or  the  public  at  larpe.’  Wliart.  Nej;.  (2d  Ed.)  § 24.” 
We  are  to  deal  with  le;;al,  and  not  moral,  oblij:jations.  We  have 
therefore  to  inquire*,  first,  whether,  upon  the  assumption  that  there 
was  no  contraetual  relatiem  between  llallentine  and  the  Kailway 
Ceimpany,  the*re  was  in  the*  distressinj;  oe*currenci*s  of  this  contlapra- 
tiem  vieilatiem  of  any  lejjal  duty  owinj?  by  the  former  to  the  latter. 
ope*rative  to  his  injury  as  a proximate  and  natural  cause  of  that 
injury.  The  collision  and  the  resultiiif;  fire  were  caused  by  the  mis 
placinj;  of  a swiie  h,  pre*sumably  the  neglijient  act  or  omission  of  a 
servant  of  the  Kailway  Ce)mpany.  That  ne*j;lige*nt  act  or  omission. 
he)wever,  was  not  in  breach  of  any  duty  e)winj?  to  Ballentine.  and 
as  to  him  was  innocuous,  he  beinji;  two  miles  away  at  the  time  and 
unatTe*e*te*d  the*reby.  He  came  upon  the  se*e*ne  afterwards,  and  while 
the  conflagrationx w’as  in  progress.  He  went  upon  the  grounds  of 
tin*  Kailway  Comi)any  where  he  had  no  right  to  be,  and  going  there, 
at  liest,  as  a men*  licens(*e,  he  w^as  bound  to  take  things  as  he  found 
th(*m,  and  he  assumed  the  risk  of  the  situation.  Elevator  Go.  v. 
Lippert,  24  V.  S.  A]>p.  1S2,  11  C.  C.  A.  521,  and  (»5  Fed.  042.  So 
it  is  held  that  firemen  ent(*ring  upon  premises  to  extinguish  a con- 
flagration and  to  save  property  do  so,  not  by  permission  or  invita- 
tion of  tin*  ow’ner,  but  under  lic(*nse  of  the  law.  and  tlu*y  also  must 
take  the  risks  as  thev  find  them.  Woodrutf  v.  Koweii.  Fib  Ind.  451, 
54  X.  F.  1115;  Gibson  v.  Leonard,  145  111.  1.82.  lOtt,  52  N.  E.  1S2. 
Fallentim*  went  upon  the  grounds  of  the  Kail  way  Company  impelled 
1)V  natural  curiosity.  Tin*  dang(*r  was  obvious.  There  was  no  ron- 
cealnient  of  ex]»losives.  The  peculiar  construction  of  the  tanks  de- 
clared (he  character  and  <piality  of  tln*ir  usual  contt  nts.  We  held 
in  (bjodlander  Mill  Co.  v.  Stamlard  Oil  Co.,  supra,  that  ])etroleum 
oil  is  not  a dangenms  agency,  within  the  rule  that  he  who  uses  it 
does  so  at  his  ]M*ril,  and  must  respond  to  tin*  injuri»*s  thereby  oeea- 

sioned  not  caused  bv  ext<*rnal  natural  (H*currt*nci*s  or  bv  (he  inter- 

• • 

position  of  strang(*is.  It  is  dangerous  when,  in  I'onsiderabh*  quan- 
tity. if  is  bi’ouglil  in  eontact  with  fin*.  This  is  matter  of  public  and 
general  knowledgj*.  of  which  no  Am(*rican  schoolboy  of  the  age  of 
15  years  can  be  j»n*snmed  to  be  ignorant,  and  knowledge  of  which 
seems  only  to  b<*  ignored  by  tin*  stupid  servant  who.  in  spite  of  re- 
peated warnings,  pours  the  tlnid  up(»n  tin*  tin*,  as  we  are  periodically 
.idvised  by  tin*  press.  The  scene  itself  was  a signal  of  danger.  The 
hissing,  roaring.  »‘scafung  gas  should  have  proven  a sufiicient  warn- 
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It  is  imi>ossil)l(*  to  cmlit  tlio  stali'incnt  of  Itallcntino  tliat  lie 
iiiuiiTStood  the  tanks  were  empty.  The  obvious  sil nation  showeil 
that  tliat  could  not  l>e  so.  Tlie  case,  then*fore,  so  far  as  presented 
by  the  first  and  liflh  counts  of  the  declaration,  and  by  tlu*  evidenci* 
to  sustain  them,  was  this:  That  Ihilleiitine.  inijM  lleil  by  curiosity 

to  witne.ss  a jjreat  contlajrration,  went  ujion  the  f;r(ainds  of  the  Kail- 
way rmujiany,  to  the  scene  of  it,  in  the  face  of  obvious  danj^er  of 
exjilosion.  He  went  without  inducement  or  invitation,  without  lejial 
ri^dit,  and  assumed  the  jierils  of  the  situation.  He  voluntarily 
and  negligently  exposed  his  person  to  danger.  “Volenti  non  tit 
injuria.”  Thf  Itailway  Comiiany  owed  to  him  no  active  duty, — only 
the  duly  to  abstain  during  his  presence  on  the  premis(‘s  from  positive 
wrongful  act  which  might  result ‘in  injury  to  him.  It  was  not  bound 
to  remove  the  burning  cars  t«'  another  jiart  of  its  yards,  i*ither  in  the 
discharge  of  any  duty  towaras  him,  or,  so  far  as  tlie  re«*ord  discloses, 
in  discharge  of  duty  towards  any  one.  All  was  done  that  could  rea- 
sonably be  demanded  when  general  and  repeated  warnings  were 
given  of  danger  from  explosion.  The  company  was  not  in  duty 
bound  to  engage  a constabulary  force  to  drive  the  crowd  from  its 
premises.  We  perceive  no  grounds  in  the  allegations  of  the  first 
and  fifth  counts,  or  in  the  evidence  produced  to  uphold  them,  U]ion 
which  Ballentine  could  rightfully  recover  for  the  injury  he  sus- 
tained. 

It  is  urged  that  under  the  fourth  count  this  judgment  can  be  up- 
held because  Ballentine  was  employed  to  assist  in  the  removal  of  the 
stock  pens,  and  he,  being  ignorant  of  the  qualities  of  petroleum, 
was  not  previously  w'arned  of  the  danger,  but  that  the  Railway  Com- 
]>any  assured  him  that  the  contents  of  the  tanks  w’ere  nonexplosive. 
It  might  sullice  to  say  that  we  are  of  opinion  that  there  is  no  evi- 
dence to  sustain  the  finding  that  he  was  employed  by  the  Railway 
Company.  In  the  excitement  of  a great  fire,  at  the  suggestion  of 
one  who  had  no  connection  with  the  Railway  Company,  llallentine 
accompanied  his  cousin  to  assist  in  removing  certain  structures. 
He  was  a volunteer.  His  act  was  doubtless  impelled  by  gcm*rous 
and  laudable  motive  to  assist  in  jireventing  the  s])read  of  the  fire,  as 
at  every  fire  volunteers  are  not  wanting  to  assist  in  staying  the  rav- 
ages of  a contlagration.  Assuming,  however,  tluit  he  may  be  di'cmed 
a servant  of  the  company  pro  hac  vice,  we  fail  to  observe  any  failure 
of  duty  upon  the  part  of  the  Railway  Company.  As  we  have  said, 
the  daiigt'i*  was  obvious,  and  it  certainly  cannot  be  that  in  the  heat 

and  excitement  of  the  occasion  it  was  the  dutv  of  the  Railw’av  (^om- 

• • 

pany,  by  its  ofiicers,  to  ascertain  if  each  voluiit<^*r  was  possi'ssed 
of  knowledge  common  to  all.  and  to  carefully  instruct  each  ]H*rson, 
whom  it  might  permit  to  assist,  in  the  properties  of  petroleum  oil 
and  of  its  liability  to  explosion  before  it  allowed  him  to  engage  in 
the  work  of  nmioving  the  structures.  If  Ballentine  can  be  treated 
as  a sei'vant  of  the  company  for  the  particular  work  he  did.  he  en- 
tered into  the  service,  subject,  at  least,  to  its  obvious  jmmmKs.  Then* 
is  no  evidence  of  any  repi'eseiitation  to  him  that  the  contents  of  the 
tanks  were  not  of  a dangerous  or  explosive  character,  or  that  no 
explosion  irhmI  be  apiuehended.  He  states  that  he  understood  the 
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tanks  to  be  empty.  He  do(*s  not  state  from  wbom  he  obtained  siieb 
information,  and,  as  we  have  observed,  such  information  was  op- 
posed to  the  manifestations  of  his  own  senses  of  sight  and  hearing. 
We  are  of  opinion  that  the  court  below  should  have  directed  a ver- 
dict of  not  guilty.  The  judgment  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  award  a new  trial. 


(84  Fed.  039.) 

CRAWFORD  V.  FOSTER. 

(Circuit 'CJourt  of  Appeals,  Seventh  Circuit.  February  11,  1808.) 


No.  428. 


1.  Revivor  op  Jr doment— Service  op  Notice. 

The  Indiana  statute  requires  10  days’  personal  notice  of  a proceeding  to 
revive  a Judgment  unless  the  adverse  party  “be  absent  or  nonresident,  or  can- 
not lie  found,  when  service  of  notice  may  be  made  by  publication,  as  in  an 
original  action,  or  in  such  manner  as  the  court  shall  direct.”  Bums’  Rev. 
St.  1804,  $ <187  (Rev.  St.  1881,  § <i75).  Held,  that  in  the  case  of  a nonresident 
w’ho  may  be  found  the  court  may  direct  personal  service  on  him  by  a mar- 
shal or  deputy,  and  such  service  in  another  state  is  valid. 

2.  Special  and  General  Appearance. 

A 8i>ecial  appearance  for  the  purpose  of  objecting  to  the  Jurisdiction  be- 
comes general  if  the  defendant  then  disputes  the  merits  of  the  cause,  and 
no  words  of  reservation  can  make  an  appearance  special  which  is  In  fact 
to  the  merits. 

8.  Appeal— Review-Order  Reviving  Judgment. 

On  error  from  proceedings  to  revive  a judgment,  in  which  the  court  made 
no  special  finding,  the  only  questions  for  review  are  rulings  made  on  the 
hearing  of  the  petition. 

4 Evidence-Execl'tion— Contradiction  of  Returns. 

\ return  showing  the  levy  of  an  e.xecution  is  not  contradicted  by  proof  of  a 
subs(‘quent  disi>osition  of  the  property  levied  on. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

This  wjis  a motion  bv  William  Foster  under  the  Indiana  statute  to 

% 

revive  a judgment  at  law  agtiiiist  Henry  Crawfoi*d.  An  order  of  re- 
vivor was  entered  in  the  court  below  (80  Fed.  001),  and  the  defendant 
sm^d  out  this  writ  of  error.  This  court,  on  January  3,  1897,  affinned 
the  judgment  (1*8  (J.  C.  A.  Iil2,  83  Fed.  075),  but  the  appellant  has  filed 
a petition  for  a rehearing. 

Henry  Crawford  and  W.  R.  Craw- ford,  for  plaintiff  in  error. 

A.  W.  Hatch,  for  defendant  in  error. 

Before  WOODS,  JENKINS,  and  SHOWALTER,  Circuit  Judges 

WOODS,  Circuit  Judge.  The  opinion  of  the  court  in  this  case  is 
not  at  variance  with  the  rule  declared  in  Harkness  v.  Hvde,  98  U.  S. 
476,  that  “illegality,”  misquoted  in  the  petition  for  rehearing  as  ‘ir- 
regularity,” in  the  service  of  process  by  which  jurisdiction  is  to  be 
obtained,  is  not  waived  by  answering  to  the  merits,  if  there  had  been 
tii'st  a special  appearance,  and  motion  that  the  seiwice  be  set  aside; 
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but  to  prevent  possible  misapprelu^nsion  a further  statement  of  the 
case  is  now  made.  Nothing  more  tlum  irregularity  in  the  process 
or  service  is  alleged  here,  and  that  only  in  particulars  which  are  quite 
immaterial.  The  notice  required  by  the  statute  of  Indiana  (section 
(>75  of  the  Revision  of  1881;  s(*ction  087  of  Burns’  Revision  of  1894) 
is  “ten  days’  personal  notice  to  the  adverse  party,  unless  he  be  absent 
or  nonresident,  or  cannot  be  found,  when  senice  of  notice  may  Ik* 
made  by  publication,  as  in  an  original  action,  or  in  such  manner  as  the 
court  shall  direct.”  In  this  case,  on  presentation  of  the  petition  of 
the  appellee  the  circuit  court  ordered  “that  notice  be  given  said  Craw- 
ford by  the  derk  that  Siiid  pc*tition  has  been  filed,  and  that  on  the 
expiration  of  fifteen  days  from  and  after  service  of  said  notice  on 
said  Crawford  by  any  marshal  of  the  United  States,  or  an  authorized 
di*puty  of  such  marshal,  the  petitioner  will  be  entitled  to  hav’e  execu- 
tion on  said  judgment  unless  cause  is  shown  why  the  same  should 
not  be  done.”  A duly-certified  copy  of  this  order  was  issued,  and, 
as  is  shown  by  the  return  indors^  thereon,  was  served  personally 
upon  the  judgment  defendant  on  the  1st  day  of  December,  189G,  at 
the  city  of  New  York  by  the  United  States  inai’shal  for  the  Southern 
district  of  New  York.  On  the  ensuing  16th  the  defendant  entered 
a so-called  special  appearance  in  writing,  which  embraces  four  propo- 
sitions, in  substance  as  follows:  (1)  Tliat  the  defendant  enters  a 

special  appearance  for  the  sole  purpose  of  objecting  to  the  jurisdiction 
of  the  court.  (2)  That  upon  the  filing  of  the  petition  and  motion 
to  revive  the  judgment  the  court,  without  any  hearing  or  oral  evi- 
dence or  notice  to  the  defendant,  enten*d  an  ex  parte  order  reciting 
that,  unless  within  16  days  after  ser\ice  of  a copy  of  the  order  upon 
the  defendant  he  should  show  cause,  the  judgment  should  be  revived, 
and  execution  issued  for  the  collection  of  the  same.  (3)  That  at  that 
time  the  defendant  was,  and  ever  had  bt*<*n,  a citizen  and  resident  of 
Chicago,  III.,  and  not  of  Indiana  or  New  York;  that  under  section  G05 
of  the  Revised  Statutes  of  Indiana  the  court  had  no  jurisdiction  to 
enter  any  order  allowing  execution  to  issue,  except  on  notice  by  publi- 
cation, and  for  30  days,  and  that  such  ex  fwirte  order  w^as  irregularly 
and  improvidently  granted,  because,  under  the  statute,  the  court  had 
no  jurisdiction  to  enter  any  order  whatever  directing  the  issue  of  an 
execution  simply  upon  the  ex  parte  aftidiivit  of  the  petitioner;  and 
that  the  defendant  was  entitled  to  a regular  hearing  of  the  motion 
upon  oral  evidence  after  due  notice  had  been  given.  (4)  That 
“this  defendant,  further  reserving  all  his  rights  in  the  premises,  shows 
that  it  is  disclosed  in  and  by  the  record  of  stud  cause  in  this  court 
that  such  caus(*  has  never  been  legally  tried,  or  the  issues  filed  by 
him  h(*ard  or  disjxised  of,  and  that  such  pretended  judgment  set  up 
in  the  said  petition  of  said  Foster  is  void  upon  its  face,  and  incajKible 
of  enforcement  by  execution,” — and  concludes  with  a prayer  to  the 
court  “to  dwide  tliat  it  had  no  jurisdiction  to  enter  such  ex  parte 
order,  and  that  the  same  should  be  vacated  and  annulled.”  This 
prayer  was  denied,  and  an  exception  to  the  ruling  duly  saved  by  bill 
of  exceptions. 

The  plaintiff  in  error  being  a nonresident,  and  absent  from  the  state 
of  Indiana,  but  not  impossible  to  be  found,  it  was  a case  for  notice 
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in  such  manner  as  the  court  saw  fit  to  direct,  and  not  one  in  which 
publication  w’as  necessary,  if,  even,  it  would  have  been  proptT.  Thei'e 
is,  therefore,  no  ground  for  objc'clion  to  tlie  order  entered  in  so  far 
as  it  provided  for  notice  to  the  judgment  defendant;  and  the  only 
further  objection  urged  is  to  the  concluding  statement,  in  the  form 
of  a rule  nisi,  that  the  petitioner  will  be  entitled  to  have  execution 
on  the  judgment  if  cause  to  the  contrary  be  not  shown.  That  part 
of  the  entry  was  at  once  needh^ss  and  harmless.  It  in  no  manner 
affected  the  validity  of  the  order  for  the  purpose  of  notice  to  the 
defendant  to  app(*ar  and  show’  what  cause  he  might  why  the  judg- 
ment should  not  be  revived.  No  execution  was  finally  ordered,  or  in 
fact  issued,  until  after  a proper  hearing,  at  which  the  defendant  was 
rt*pres£‘uttd  by  counsel. 

It  is  to  be  observed  in  passing  that  a party  cannot  be  at  once  in 

court  and  out  of  court.  He  may  not,  in  the  same  brt^th,  dispute 

the  merits  of  the  cause  alleged  against  him.  and  deny  jurisdiction  of 
the  court  over  his  person.  This  the  plaintiff  in  error  seems  to  have 
attempkxl  to  do  by  alleging  that  the  process  against  him  was  defect- 
ive, and  that  the  judgment  sought  to  be  revived  was  void  upon  its 
face,  and  incapable  of  enforcement  by  execution;  so  that,  although 
called  special,  the  first  appearance  of  the  defendant  probably  ought 
to  be  regarded  as  general.  No  words  of  reservation  can  make  an 
apix^arance  special  which  is  in  fact  to  the  merits. 

The  cause  was  brought  to  this  court  by  a writ  of  error,  and  we 
adlnue  to  the  view  that,  the  court  below  having  made  no  special 

finding  of  the  facts,  no  question  touching  the  merits  which  did  not 

arise  ui>on  a ruling  of  the  court  during  the  progress  of  the  trial — that 
is  to  say,  uix)n  the  hearing  of  the  petition — can  be  considered.  It  is 
iirg«‘d  that  section  700  of  the  Revisi^i  Statutes  of  the  United  States  is 
apjdicable  only  when  tlnre  is  an  issue  of  fact  in  a civil  action,  and 
that,  in  a proceeding  under  the  Indiana  statute  to  revive  a judgment, 
not  only  is  a trial  by  jury  not  contemplated,  ‘T>ut  that  no  pleadings 
are  allowed  to  be  filed,  and  no  issue  raised,  and  that  the  only  (pi(‘s- 
tion  to  be  detemiiiu'd  by  the  lower  court  is  a question  of  the  amount 
remaining  due  and  unpaid  upon  the  judgment,  and  no  other  question 
can  be  properly  determined  upon  a motion  of  this  character.*’ 
Whether  in  such  a case  pleadings  are  not  to  be  allowed  under  any 
circumstances  may  b<*  questionable,  but  it  is  immaterial  here  to  de- 
termine. The  question  of  the  amount  due  and  unpaid  upon  the 
judgment  wa.s,  without  other  pleadings  than  the  petition  or  motion, 
an  ii«sue  of  fact  upon  which  any  relevant  evidence  was  admi.s.sible. 
For  instanct*.  it  was  competent  for  the  plaintiff  in  error  to  show  that 
a prior  levy  of  an  execution  issued  upon  the  judgment  remained  un- 
disposed of,  and  constituted  a prima  facie  satisfaction,  and.  on  the 
other  hand,  it  was  compelt  nt  for  the  defendant  in  error  to  prove  the 
loss  or  destruction  of  the  property  so  levied  upon,  or  any  other  dis- 
I>ositiou  of  it  which  w’ould  remove  the  inference  or  presumption  of 
satisfaction  of  the  judgment.  No  exception  has  been  sjived  to  the 
admission  of  evi(h*nce  on  the  subject,  and,  in  the  absence  of  a spe- 
cial finding  of  the  facts,  it  is  not  within  our  juri.sdiction  to  consider 
whether  the  circuit  court  reached  the  right  conclusion.  It  is  plain. 
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however,  th«Tt  proof  of  any  siib.sequent  disposition  of  prop(*rty  levied 
ii|K>n  can  involve  no  contradiction  of  tlie  return  showing  simply  the 
fact  that  a leN"}’  liad  been  nmde.  The  petition  is  overruled. 


(84  Fed.  W2.) 

PAFT.EY  .TAIL  BT.Dr,.  & MFO.  CO.  v.  CRAWFORD  COT^NTY. 

(Cimilt  Court  of  Ai)i)L*als.  Kipfhtli  Circuit.  Jauuarj’  31,  181)8.) 

No.  1,011. 

1.  Ciitrinr  CouHT  OF  Appeals— Juui8i>icTro\—CoN8TiTUTroNAL  Questions. 

Where,  In  a suit  In  tlio  circuit  court,  it  is  claimed  that  a law  of  a state  is 
void  because  it  contravenes  the  constitution  of  the  United  States,  tlie  circuit 
court  of  nppeal.s  has  no  jurisdiction  of  the  case,  altliough  it  may  also  involve 
the  consideration  of  many  other  questions. 

2.  Statutes— Retrospective  Effect— Construction. 

In  a statute  relating  to  Judgments  “rendered  or  to  be  rendered,”  the  use 
of  the  word  "rendered”  demonstrates  the  legislative  Intention  to  make  it 
operative  upon  Jiulgmeuts  already  entered  when  the  statute  was  ennctiMl. 

8.  Judgments  — Statutory  Change  as  to  Interest — Retrospective  Effect 
—Constitutional  Question. 

At  the  date  of  rendering  a certain  Judgment  In  Arkansas  against  a county 
of  that  state,  the  Arkansas  statutes  iMansf.  Dig.  c.  109,  p.  IXU.  §4  4740,  4741) 
provided  that  Judgments  should  carry  interest  from  the  day  of  signing  thereof, 
until  the  effects  should  be  sold  or  satisfaction  made.  Shortly  thereafter,  and 
on  March  21,  1893,  an  act  went  Into  effect  amending  section  4741  by  further 
providing  that  “no  Judgment  rendered  or  to  be  rendereil  against  any  county 
in  the  state  on  county  warrants  • * • shall  Iwar  any  intere.st  after  the 

passage  of  this  act.”  Acts  ISJKI,  p.  145.  Held,  on  apixml  from  an  order  can- 
celing the  Judgment  upon  payment  of  Its  face,  with  lntere.st  to  March  21, 1893. 
tliat  the  statutory  intent  was  to  include  Judgments  entered  before  its  enact- 
ment, but  that  as  it  was  claimed  that  the  statute,  as  tlius  construed,  con- 
travened article  1,  § 10,  of  the  constitution  of  the  United  States,  relating  to 
the  obligation  of  contracts,  the  circuit  court  of  appeals  had  no  Jurisdiction 
of  the  case. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

J.  .M.  Darrell,  for  plaintiff  in  error. 

E.  B.  Peirce,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  PHILIPS, 

District  Judge. 

ISANBORN,  Circuit  Judge.  On  February  11,  1893,  the  Pauley 
Jail  Building  & Manufacturing  Company,  the  plaintiff  in  error,  ob- 
tained a judgment  against  tbe  county  of  Crawford,  in  the  state  of 
Arkansas,  the  defendant  in  error,  upon  a contract  for  materials 
furnished  and  services  rendered,  for  the  amount  of  ^7,8.3(>.GG.  At 
the  time  the  contract  was  made  upon  which  this  judgment  was  based, 
and  at  the  time  when  the  judgment  was  rendered,  the  statutes  of 
Arkansas  provided: 

“Sec.  4740.  CnHlltors  .sh.ill  be  allowed  to  receive  interest  at  the  rate  of  six  pt*r 
cent,  per  annum  on  any  Judgment  before  any  court  or  magistrate  autliorized  to 
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enter  upon  the  same,  from  the  day  of  signing  Judgment  until  the  effects  are  sold, 
or  satisfaction  be  ma<le. 

“S<*c.  4741.  Judgments  or  decrees  upon  contracts  bearing  more  than  six  per 
cent.  Interest  shall  bear  Uie  same  interest  as  may  he  speciliod  In  such  contracts, 
and  the  rate  of  Interest  shall  be  expressed  In  all  such  Judgments  and  decrees, 
and  all  other  Judgraenta  and  decrees  shall  bear  Imert'St  at  the  rate  of  six  per 
cent,  per  annum,  until  satisfaction  is  made  as  aforesaid.”  Mausf.  Dig.  Ark. 
c.  1()9,  p.  934. 

In  March,  1893,  the  legislature  of  the  state  of  Arkansas,  by  an  act 
which  was  approved  and  took  effect  on  March  21,  1893,  amended  the 
foregoing  provisions  of  the  statutes  of  that  state  by  adding  to  section 
4741  this  proviso: 

“Provided,  no  Judgment  rendered  or  to  be  rendered  against  any  county  in  the 
state  on  county  warrants  or  other  evidences  of  county  indebtedness  shall  bear 
any  Interest  aftel*  the  pas.sage  of  this  act.”  Acts  1893,  p.  145. 

The  judgment  rendered  in  favor  of  the  plaintiff  in  error  had  been 
evidenced  by  county  warrants  before  it  was  obtained,  and  on  August 
10,  1897,  the  defendant  in  error  obtained  from  the  court  below  an 
order  canceling  this  judgment  upon  the  payment  of  the  face  thereof, 
and  interest  at  6 per  cent,  from  its  date  until  March  21,  1893.  when 
the  proviso  we  have  quoted  took  effect.  The  writ  of  error  challenges 
this  order,  and  the  plaintiff  insists  that  it  was  entitled  to  receive 
interest  at  0 per  cent,  per  annum  upon  its  judgment  until  it  was 
paid,  and  that  the  order  of  the  court,  discharging  the  judgment  with- 
out re<piiring  payment  of  this  interest,  was  in  violation  of  the  provi- 
sion of  section  10  of  article  1 of  the  constitution  of  the  United  States, 
that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts. 
It  is  true  that  there  is  another  question  presented  in  the  briefs 
submitted  in  this  ease, — the  question  whether  or  not  the  act  of  the 
legislature  of  Arkansas  of  1893  was  intended  to  have  a retrospective 
effect.  This  question,  however,  is  entitled  to  very  little  considera- 
tion, in  view  of  the  fact  that  the  proviso  reads  that  no  judgment 
rendered  or  to  be  rendere  d shall  bear  any  interest  after  the  passage 
of  the  act.  The  use  of  the  word  “rendered”  is  a demonstration  of 
the  intention  of  the  legislature  to  make  this  proviso  applicable  to 
judgments  which  had  then  been  entered.  The  result  is  that  the 
ouly  siibstautial  question  in  this  case  is  whether  or  not  this  law  of 
the  stat(‘  of  Arkansas  is  in  contravention  of  the  constitution  of  the 
United  States.  But  this  court  has  no  jurisdiction  to  consider  or 
determine  that  question,  or  any  ease  in  which  a (luestion  of  that 
character  is  presented.  Section  5 of  the  act  of  March  3,  1891  (2G 
Slat.  c.  517,  p.  S2b),  declares  that  appeals  may  be  taken  to  the  su- 
preme court  ‘‘{ill  in  any  case  in  whi»  Ii  the  constitution  or  law  of  a 
state  is  claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States.”  Section  G provides  that,  in  cases  other  than  those 
provided  for  in  section  5,  the  circuit  court  of  appeals  may  exercise 
ai)pellate  jurisdiction,  unless  otherwise  provided  by  law.  We  have 
repeatedly  held  that,  if  it  is  claimed  that  a law  of  a- state  is  void  be- 
cause it  contravenes  the  constitution  of  the  United  States,  this  court 
has  no  jurisdiction  of  the  case,  although  it  may  also  involve  tie* 
consideration  of  many  other  questions.  A careful  examination  of 
this  question  will  be  found  in  the  opinion  of  this  court  delivered  by 
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Judge  Thayer  in  Flastings  v,  Ames,  32  U.  8.  App.  485,  15  C.  C.  A. 
628,  and  08  Fed.  720;  and  upon  the  authority  of  that  ease,  and  the 
cases  cited  in  that  opinion,  the  writ  of  error  in  this  case  is  dismissed. 


(84  Fod.  OT)r>.) 

CENTAT'R  CO.  v.  HEINSFURTER  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  Januarj'  10,  18i)8.) 

No.  899. 

Trade- Makks— Patented  ARTrcf.Es—ExiM ration  op  Patent. 

Wlu'ii  a patented  article  iK'comes  known  by  a particular  name,  though 
au  arlutrary  one  invented  by  the  patentee,  such  as  “Castoria,”  such  name 
becomes  public  property  on  the  expiration  of  the  patent;  and  no  trade-mark 
right  e.xlsts  therein,  or  can  be  acquired  by  subsotinent  use.  Singer  Mfg.  Co, 
V.  June  Mfg.  Co.,  10  Sup.  Ct.  1002,  10,'i  U.  S.  ItiO,  followed. 

Appeal  from  the  Circuit  Court  of  the  I'nittni  States  for  the  Dis- 
trict of  North  Dakota. 

This  is  a suit  lirought  by  plaintiff  in  the  circuit  court  of  the  T^niicd  States  for 
the  district  of  North  Dakota  to  restrain  the  defendants  fi*om  the  us**  of  the  word 
“(Castoria,”  claini«*d  l»y  it  a.s  a trade-mark.  'Hie  bill,  tiled  on  June  10,  1890, 
alleges  that  plaintiff  is  a cc»rix>rntloii  engaged  In  the  liiislnc.ss  of  manufacturing 
.ind  soiling,  in  liottles,  W’ith  labels  tlierwii,  a certain  v**gctable  pr<*paration  for 
assimilating  the  food,  and  regulating  the  stomachs  and  bow**ls,  of  Intants,  desig- 
ri:U<‘d  and  known  by  tlie  tnul**-mark  or  name  of  “Castoria”;  that  one  Dr.  Samuel 
ritciier  tirst  used  .said  name  as  a tr.ade-i'nark;  tliat  be  us**d  the  .same  prior  to 
May  12,  1n;S,  at  which  time  lett**rs  patent  of  tlie  Uniu*d  States,  numl»ered  77.7o8, 
Wire  graiH(*<l  to  liim  for  a <oini»osition  to  l>e  employed  as  a catbariic,  or  sulisti- 
tute  Itir  castor  oil;  that  the  word  “('astoria”  nowln*re  occurs  in  tlie  siiccitica- 
tJons,  *>r  jipjx'ars  upon  or  in  Cfiiiueetion  with  said  letters  patent,  but  was  adopted 
ninl  us**(l  ns  a trad»*-inark;  tliat  it  is  not  a general  designation  for  the  prepara- 
»:on,  is  not  descrii)tive  of  the  .s;une,  or  of  tlie  ingredients  of  which  it  is  coiiip*»sed, 
but  1ms  iu  oii  used  purely  and  arbitrarily  to  i)oiui  out  tlu*  origin  and  owncrsldp 
thereof  by  pialntifT  and  its  pred(*cessors.  as  manufacturers  of  the  same.  The 
bill  s**ts  fortli  in  di'iail  the  various  transfers  by  wld»  li  nil  the  rights  of  Samuel 
I’ltclier  pn.ssed  to  plaintiti',  and  avers  that  It  bad  exp»*nd«*d  large  sums  of  inoiu*y 
in  adverti.slng  and  plaeing  .said  prejiaration  l)efore  the  public  under  uu*  name 
of  “Castoria”  or  “I’iteher's  (’astoria,”  and  lli.it  the  preparation  had  ac(iuir»Hl  a 
reeogniz»‘d  and  standard  reinitation  througlioiit  the  land.  The  bill  further 
cbarg»*s  that  def<*mlants  are  eomniencing  the  t»usin**ss  of  manufacturing  and  s<*Il- 
iiig  a medicinal  prejiaratioii  under  the  designation  of  “Castoria”;  that  they  have 
Issued  circulars  de.seribiiig  thems*'lves  as  tin*  manufacturers  and  .sellers  of  C.aa- 
torla.  In  which  ciretilai's  they  claim  and  r«*prc.sent  that  th(*  medicine  w’hich  they 
are  making  ami  selling  is  the  only  one  on  the  market  which  is  prepared  acc/rd- 
ing  to  the  recipe  originally  prescribed  by  said  Dr.  Pltch«*r,  and  for  which  the 
patent  was  issued,  and  that  under  the  name  of  “I'.astorla”  au  article  had  for 
j'**ars  been  imposed  uixm  the  puldic,  the  liigretlicnts  of  which  were  difTcivnt  from 
those  used  by  Dr.  Pitcher.— thus,  as  Is  clalnuxJ,  repn‘s*‘iiting  that  plJlmtlirs  manu- 
facture is  a spurious  article.  The  prayer  Is  that  defendants  be  enjoiuetl  from 
"directly  or  indiiwtly  manufacturing  and  putting  up.  selling,  advertising,  offer- 
ing. or  exposing  for  sale  any  preparation  for  n.ssindlntlng  the  food,  and  regu- 
lating the  stomachs  and  Ihiw**1s.  of  infants  and  children,  or  as  a remedy  for 
the  troubles  of  Infants  and  children  caused  by  indigestion,  and  other  Irregul.arl- 
ties  of  the  stomachs  and  Itowels.  under  s.ald  name,  ‘C.istoria,’  or  umler  any 
word  or  combination  of  wonls  liable  to  create  confusion  in  the  mind  of  tin*  puldic 
with  that  list'd  by  .vour  orator  us  a trade  mark  as  afore.said,  and  which  will  in 
any  manner  simulnie  said  trad(*-mark,  so  as  to  be  calculated  to  deceive  or  mis- 
lead purchasers  of  the  same,  either  In  large  or  lu  small  quautities,  at  wholesale 


Digitized  by  Google 


582 


28  C.  C.  A.  REPORTS. 


or  retail,  and  infringe  npon  the  said  exclusive  rights  of  your  orator.”  After 
answer,  and  upon  pleadings  and  proofs,  the  circuit  cnurt.  on  January  16.  ISDT. 
entered  a decree  in  favor  of  the  defendants,  dismissing  the  bill,  from  which  decree 
tills  appeal  was  duly  taken. 

F.  W.  lA^hmann  and  Edmund  Wetmore  (Henry  S.  Priest,  Hubert 
A.  Banning,  William  H.  Bliss,  William  E.  Ha*^le,  and  Wilbur  F. 
Boyle,  on  the  brief),  for  appellant. 

C.  L.  Bradley  and  J.  W.  Tilly,  for  appellees. 

Before  BUEWEB,  Circuit  Justice,  SANBORN,  Circuit  Judge,  and 
RINER,  District  Judge. 

BREWER,  Circuit  Justice,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

This  case  turns  upon  the  question  whether  the  plaintiff  has  an 
exclusive  right  to  the  use  of  the  word  “Castoria”  as  a trade-mark; 
for,  except  by  the  use  of  that  word,  there  is  no  evidence  in  the  record 
of  anything  done  bj*  defendants  calculated  to  mislead  purchasers 
into  the  sujqmsition  that  they  are  buying  an  article  manufactured  by 
the  plaintilT.  On  the  contrary,  the  circulars  sent  out  by  the  defend- 
ants call  attention  to  the  fact  that  they  are  the  only  parties  manu- 
facturing Castoria  according  to  the  original  formula  of  Dr.  Pitcher, 
and,  though  not  in  terms  naming  the  plaintilT.  yet,  as  it  was  the  only 
other  party  engaged  in  the  manufacture  aud  sale  of  Castoria.  i^lainly 
casting  n'llections  upon  it,  as  not  giving  to  the  public  a genuine  arti- 
cle. lu  other  words,  the  defendants  went  into  the  market,  ropreseut- 
iug  themselves  as  manufacturing  and  selling  Castoria,  and  declaring 
that  that  which  they  manufactured  was  the  only  genuine  Castoria; 
that  all  other  manufactures  placed  on  the  market  were  spurious. 
So  that  it  cannot  be  prel ended  that  they  were  deceiving  the  public 
with  the  idea  that  the  article  which  they  mamifactured  and  sold  was 
something  manufactured  and  sold  by  plaintiff,  unless  tliat  decejdion 
resulted  from  the  use  of  the  word  “Castoria.”  Hence,  if  the  defend- 
ants had  a right  to  use  the  w'ord  “Castoria,”  as  descriptive  of  the 
article  which  they  w’ere  manufacturing  and  selling,  there  can  be  no 
doubt  that  the  diK'ree  w’as  rightly  entered  in  their  favor.  Wheiher 
the  defendants  had  a right  to  use  this  name  depends  on  the  further 
question  whether  the  word  “Castoria”  is  the  generic  name  of  the 
thing  manufactured  and  sold,  or  is  a mark  or  name  used  to  distin- 
guish one  party  by  whom  the  thing  is  mamifactured  and  sold  from 
all  other  manufacturers  of  that  thing.  The  relation  of  the  patent 
to  this  matter  must  be  first  considered.  In  1868  Dr.  Pitcher  eom- 
|Muinded  a medicine,  composed  of  various  ingredients,  according  to  a 
certain  formula  which  he  invented  and  discovered.  For  this  inven- 
tion and  discovery  he  obtained  a patent,  which  gave  to  him  the  ex- 
( liisive  right  of  making,  using,  and  selling  this  new  medicine.  Dur- 
ing the  life  of  that  patent  be  alone,  or  his  successors  in  interest, 
had  the  right  to  manufacture  and  sell  that  medicine,  by  whatsoever 
name  it  might  be  calh*d.  The  patent  gave  no  right  to  any  particular 
name,  but  simply  to  the  exclusive  manufacture  and  sale.  All  such 
rights  expired  in  1885,  and  from  that  time  forth  any  party  has  had  a 
right  to  manufacture  and  sell  that  particular  compound,  and  also  a 
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right  to  manufacture  and  sell  it  under  the  name  by  which  it  has 
become  generally  known  to  the  public;  and,  if  to  that  public  the 
article  has  become  generally  known  only  by  a single  name,  that  name 
must  be  considered  as  descriptive  of  the  thing  manufactured,  and 
not  of  the  manufacturer.  It  is  true  that  during  the  life  of  a patent 
the  name  of  the  thing  may  also  be  indicative  of  the  manufacturer, 
because  the  thing  can  then  be  manufactured  only  by  the  single  per- 
son; but,  when  the  right  to  manufacture  and  sell  becomes  uuiversal, 
the  right  to  the  use  of  the  name  by  which  the  thing  is  known  becomes 
equally  universal.  It  matters  not  that  the  inventor  coined  the  word 
by  which  the  thing  has  become  known.  It  is  enough  that  the  public 
has  accepted  that  word  as  the  name  of  the  thing,  for  thereby  the 
w’ord  has  be(;ome  incorporated  as  a noun  into  the  English  language, 
and  the  common  property  of  all.  Whatever  doubts  mj\v  theretofore 
have  existed  on  this  proposition  have  been,  for  the  fe<leral  courts, 
put  at  rest  bv  the  recent  decision  of  the  supreme  court  in  the  case 
of  Singer  Mfg.  Co.  v.  June  !\Ifg.  Co..  l(>a  U.  S.  109,  10  Sup.  Ct.  1002. 
In  that  case  it  appeared  that  the  Singer  Manufacturing  Company, 
under  its  j)atents,  had  the  exclusive  right  to  manufacture  and  s(‘ll  a 
certain  class  of  sewing  machines,  known  as  “Singer  Machim^s.” 
After  the  exj)iration  of  the  patents  it  claimed  a trade  mark  in  the 
word  “Singer,”  on  the  ground  that  that  word  w\as  not  only  descrip- 
tive of  the  kind  of  machine,  but  had  also  become  indicative  to  the 
public  of  the  origin  of  manufacture;  but  this  claim  was  deni(‘d.  and 
it  was  held  that  there  warn  no  trade  mark  in  the  word  “Singer” 
which  would  prevent  others  from  using  it  as  descriptive  of  the  sew'- 
ing  machines  of  like  kind  which  they  were  manufacturing  and  sell- 
ing. The  opinion  of  Mr.  Justice  White  is  an  exhaustive  discussion 
of  the  question,  covering  substantially  all  the  points  made  in  this 
case.  There,  as  here,  it  was  urged  that  during  the  life  of  the  patent 
the  word  had  become,  not  only  descriptive  of  the  thing,  but  indica- 
tive of  the  source  of  manufacture,  and  by  virtue  of  the  latter  fact  was 
entitled  to  protection  as  a trad(*  mark;  and  upon  this  the  court  said 
(page  183,  1G3  U.  S.,  and  page  1007,  16  Sup.  Ct.); 

“We  conclude,  then,  upon  the  two  plvot.il  and  controverted  questions  of  fact 
which  we  propo.sed  at  the  outset  to  consld<T:  (1)  That  the  Siugcr  sewing  ma- 

chines were  covered  by  patents  which  gave  to  the  manufacturers  a substanti.al 
monopoly;  that,  in  consequence  of  the  enjoyment  of  this  monopoly  by  the 
makers,  the  name  ‘Singer’  came  to  indicate,  in  its  primary  sense,  to  the  public, 
the  class  and  type  of  machines  made  by  the  Singer  company  or  corporations,  and 
thus  this  name  constituted  their  generic  description;  that,  also,  as  this  name 
applied  to  and  described  machines  made  alone  by  the  Singer  firm  or  corporations, 
the  us<'  also  came,  In  a secondary  sense,  to  convoy  to  the  public  mind  the  ma- 
chines made  by  the  firm  or  corporations.  (2)  That  the  word  ‘Singer’  was  also 
voluntarily  applied  by  the  Singer  firm  or  companies  as  a de.signation  of  the 
general  type  of  machines  made  by  them,  with  the  intention  that  such  macliiues 
should  be  accepted  by  the  public  under  that  name.  Thus,  the  cour.se  of  the 
business,  and  the  purposes  for  which  the  name  ‘Singer’  was  used,  brought  about 
results  Identical  with  those  which  sprang  from  the  existence  of  the  monoiwly. 
Hence  that  name  became,  not  only  the  description  of  the  machines,  but  also,  in 
a sulxirdlnate  sense,  the  indication  of  the  source  of  manufacture.’’ 

Yet,  DOtwithstanding  this,  it  was  held  that,  because  the  word  had 
become  descriptive  of  the  thing,  it  could  not  be  appropriated  as  a 
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trademark;  and  the  coiuliision  was  summed  up  in  these  words  (page 
lUJ),  IVtS  U.  a,  and  iJage  1014,  16  Sup.  Ct.): 

“The  result,  then,  of  the  Araeiiean.  the  EugHsh,  and  the  French  doctrine,  uni- 
versally upheld.  Is  thi.s:  That  where,  during;  the  life  of  a monopoly  m’ated  by 

a patent,  a name,  whether  It  l>e  arbitrary  or  be  that  of  the  Inventor,  has  be- 
come, by  his  consent,  either  expn*ss  or  tacit,  the  Identifying  and  generic  name  of 
the  thing  patented,  this  name  passes  to  the  public  with  the  cessation  of  the 
nioiio|>oly  which  tlie  patent  created.  Where  another  avails  himself  of  this  pub- 
lic dedication  to  make  the  macliine  and  use  the  generic  designation,  be  can  do 
so  in  all  forms,  with  tlie  fullest  lil)orty,  by  alhxing  such  name  to  the  machines, 
by  referring  to  it  in  advertisements,  and  by  other  means,  subject,  however,  to 
tlte  condition  that  the  name  must  l)e  so  usetl  as  not  to  deprive  others  of  their 
rights,  or  to  deceive  tlte  public,  and,  therefore,  that  the  name  must  be  accx>m- 
pauiiHl  with  such  indications  that  the  thing  manufaciuml  is  the  work  of  the 
one  making  it  as  will  unmistakably  Inform  the  public  of  that  fact.” 

It  is  true,  in  that  case  there  also  appeared  certain  matters  which  tlie 
court  held  were  sufficient  to  indicatf*  an  effort  on  the  part  of  the  de- 
f(*ndant  to  deceive  the  public  into  the  idea  that  the  machines  which 
it  was  manufacturing  and  selling  were  in  fact  manufacturc‘d  and  sold 
by  the  Singer  Company;  and,  to  tlie  extent  of  restraining  any  such 
accomi»anying  devices,  it  was  held  that  the  plaintiff  was  entitled  to 
an  injunction.  But,  as  w’e  have  heretofore  observed,  in  the  present 
case,  outside  of  the  ust*  of  the  word  “Castoria,”  there  is  nothing  to 
mi.‘<k‘;id  the  public  into  the  belief  that  the  Castoria  manufactured  and 
sold  by  the  defendants  was  in  fact  manufactured  and  sold  by  the 
plaintiff.  On  the  contrary,  the  information  wms  full  and  spivific  that 
the  deb'iidants  were  the  manufacturers  and  vcudore.  Couus»d  s<*ek 
to  distinguish  this  case,  in  that  thei*e  the  controversy  aros<‘  immc'di- 
ately  after  the  expiration  of  the  jiatent,  while  here  the  plaintiff  con- 
tinued in  the  exclusive  mauufactiire  of  Castoria  for  some  10  years 
thereafter,  and  hence  it  is  insisted  tliat,  during  the  time  when  the 
right  to  manufacture  and  sell  was  common,  it  acquinnl  a trade-mark 
in  (he  name.  But  this  matter  of  time  makes  no  diffemice.  The 
word  had  become  known  as  the  name  of  the  thing,  and  as  such  it 
could  not  be  appropriated  as  a tTade*-mark.  Canal  Co,  v.  Clark.  13 
Wall.  311;  Chemical  Co.  v.  Meyer,  13!)  V.  S.  540.  11  Sup.  (^t.  62.5. 
As  well  might  a manufacturer  of  flour  claim  a trade-mark  In  the 
word  “flour.”  as  tlie  manufacturer  of  “Castoria”  a trade-mark  in  tliat 
name.  The  case  of  Manufacturing  Co.  v.  Naim.  7 Ch.  Div.  834.  is 
much  in  point.  The  word  “Linoleum”  was  a fancy  name  invented 
by  one  who  had  obtained  a patent  for  a new  kind  of  floor  cloth,  and 
during  the  life  of  the  patent  the  public  came  to  know  the  article  as 
“Linoleum  Floor  Cloth,”  or  simply  “Linoleum.”  At  the  expiration 
of  the  j)atent  the  defendant  entered  upon  the  mannfactun*  and  sale  of 
Linoleum  floor  cloth,  calling  it  by  that  name,  and  this  was  a bill  to 
re-strain  the  use  of  the  name.  It  w'as  held  that  the  action  could  not 
l)e  maintained.  In  the  course  of  his  opinion,  Mr.  Justice  Fry  said 
(page  836): 

“In  tlie  first  place,  the  plaintirfs  have  alleged,  and  Mr.  Walton  has  sworn,  that 
having  invented  a new  substanee.  namely,  the  solidified  or  oxidized  oil.  he  gave 
to  it  the  name  of  ‘Linoleum.’  and  It  does  not  appear  that  any  other  name  has 
ever  lieeii  given  to  tliis  substanee.  It  appears  that  the  defendants  are  now 
minded  to  make,  as  it  is  admitted  they  may  make,  that  substance.  1 want  w 


Digitized  by  Google 


CENTAUR  CO.  V.  HEINSFUKTER. 


685 


know  what  they  are  to  call  It  That  is  a question  I have  asked,  but  I have 
received  no  answer;  and  for  this  simple  reason,  that  no  an8w<*r  could  be  given, 
except  that  they  must  Invent  a new  name.  I do  not  take  that  to  be  the  law. 
I think  that,  if  ‘Linoleum’  means  a substance  which  may  be  made  by  the  de- 
fendants, the  defendants  may  sell  It  by  the  name  which  that  substance  boars. 
• * • In  my  opinion,  It  would  l>e  extremely  difficult  for  a person  who  has 

been,  by  riglit  of  some  monopoly,  the  sole  manufacturer  of  a new  article,  and 
has  given  a new  name  to  the  new  article.— meaning  that  new  article,  and  noth- 
ing more,— to  claim  that  the  name  is  to  !>e  attributed  to  his  manufacture,  alone, 
after  his  competitors  are  at  liberty  to  make  the  same  article." 

See,  also,  Manufacturing:  Co.  v.  Shakespear  (1SC9)  39  Law  J.  Ch.  36. 

That  the  word  “Castoria”  has  become  the  one  name  by  w'hich  this 
medicine  is  generally  known,  does  not  admit  of  doubt.  The  testi- 
mony makes  this  perfectly  clear.  No  other  name  is  suggested  by 
which  the  article  is  called.  It  is  universally  bought  and  sold  as  “Cas- 
toria,'’  and  not  by  any  other  name.  Indeed,  the  court  might  almost 
take  judicial  notice  of  this  fad.  Beyond  the  testimony  of  witnesses 
as  to  the  general  use  of  the  name,  may  be  noticed  the  plaintiflTs  bill, 
in  which  it  is  averred  that,  by  virtue  of  a great  expenditure  in  adver- 
tising, the  preiw ration  “has  l>ecome  extensively  know’n  to  the  public 
as  ‘Castoria,’  ” and  now’here  in  the  bill  is  any  other  name  given  by 
w’hich  the  medicine  is  known  or  (called.  Further,  the  documents 
w’hich  the  plaintiff  offered  in  evidence  to  show  the  sm;(  essive  trans- 
fers of  title  from  the  original  owner  to  itself  all  indicate  that  “Cas- 
toria” is  the  name,  and  the  only  name,  of  the  medicine.  The  certifi- 
cate of  th»*  organization  of  Htcher’s  Manufacturing  Com|Kmy  on 
March  4,  1870,  de.scribed  it  as  a “corporation  established  at  Boston, 
in  said  commonwealth,  for  the  purpose  of  manufacturing  Castoria.” 
The  option  of  purcha.se  given  by  the  Pitcher  Manufacturing  Com- 
pany to  Joseph  B.  Rose  on  January  17,  1872,  w’as  of  the  “right  to 
manufacture  and  sell  a medicine  called  ‘Castoria.’  ” The  bill  of  sale 
on  January  22d.  following  this  option,  also  described  the  thing  sold  as 
the  “right  to  manufacture  and  .sell  a medicine  called  ‘Castoria.’  ” In 
JanuaiT,  1872,  in  aJi  assignment  by  Rose  to  Deinas  Banies,  is  this 
description:  “The  exclusive  right  to  use  the  name  of  the  said  Samuel 

I’itcher  in  connection  with  the  manufacture  and  sale  of  the  said 
piitented  medicine,  named  ‘Castoria.’”  In  an  assignment  by  Barnes 
to  his  wife  on  December  31,  1872,  the  description  is  “a  medicine  know  n 
as  ‘Castoria,’  or  ‘Pitcher’s  Castoria.’”  In  an  assignment  by  Mrs. 
Barnes  to  Demas  B.  Dew'ey,  March  25,  1876,  are  found  like  words  of 
description.  And  so  through  other  documents.  It  is  true,  in  these 
various  doemments  reference  is  made  to  the  claim  of  a trade-mark, 
and  that  is  included  among  the  properties  transferred;  but  this  does 
not  change  the  fact  that  the  only  name  by  which  the  article  is  called 
is  “Castoria,”  or  “Pitcher’s  Castoria.”  Many  advertisements  and  cir- 
culars were  also  introduced  in  evidence  by  the  plaintiff.  In  these 
the  medicine  is  alw'ays  called  “Castoria,”  or  “Pitcher’s  Castoria.”  So 
that,  beyond  the  testimony  of  individuals  as  to  the  general  use  of 
the  word,  the  plaintiff’s  bill,  the  documents  and  advertisements  intro- 
duced by  it  show'  that  this  article  w’as  and  is  known  by  that  name, 
and  by  that  name  only.  Within,  therefore,  the  decision  in  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.,  supra,  the  w'ord  “Castoria,”  being  the 
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generic  name  by  which  the  article  is  known  to  the  public,  has  become 
the  property  of  the  public,  and  any  one  is  at  liberty  to  use  it  as  de- 
scriptive of  the  thing  he  is  manufacturing  and  selling.  We  see  no 
error  in  the  ruling  of  the  circuit  court,  and  its  decree  is  affirmed. 


(84  Fed.  968.) 

iiOKMULLY  & JEFFERY  MFG.  CO.  v.  WESTERN  WHEEL  WORKS  et  aL 
(Circuit  CJourt  of  Appeals,  Seventh  Circuit.  February  11,  1898.) 

No.  411. 

1.  Patents — Invention. 

There  Is  no  invention  In  employing  the  well-known  spiral  spring  to  hold  a 
bicycle  brake  from  the  tire  by  bending  the  spring  around  the  axis  of  the 
brake,  and  having  ponlons  of  it  pressing  on  the  head  and  the  brake. 

2.  Same— Bicycle  Brakes. 

The  Jeffery  patent,  No.  312,473,  for  improvements  In  bicycles,  is  void  as 
to  claim  11,  covering  a spring  brake,  because  of  anticipation  and  lack  of 
invention. 

Appeal  from  the  Circuit  Cknu’t  of  the  United  States  for  the  Northern 
District  of  Ulinois. 

This  was  a suit  in  equity  by  the  Gormully  & JetTery  Manufacturing 
Company  against  the  Western  Wheel  Works  and  Adolph  Schoeninger 
for  alleged  infringement  of  a patent  for  improvements  in  velocipedes 
or  bicycles. 

C.  K.  Offield,  for  appellant. 

Arthur  v.  Briesen,  for  appellees. 

Before  WOODS  and  JENKINS.  Circuit  Judges,  and  BUNN,  Dis 
trict  Judge. 

BUNN,  District  Judge.  This  suit  is  brought  to  restrain  the  de 
fendants  from  infringing  letters  patent  No.  312,473,  dated  February 
17,  1885,  issued  to  Thomas  B.  JetTery,  of  Chicago,  111.,  for  the  inven- 
tion of  a velocipede.  The  inventor,  in  his  specifications,  states  that 
his  invention  relates  to  improvements  in  the  variety  of  velocipedes 
termed  bicycles.  The  invention  is  fully  set  forth  in  13  distinct  claims, 
of  which  only  the  eleventh  is  now'  in  question.  That  claim  is  as  fol- 
lows: 

“The  wire  brake  spring  bent  spirally  around  the  axis  of  the  brake,  bavins; 
portions  pressing  on  the  head  and  brake,  substantially  as  and  for  the  purpose 
set  forth.” 

This  spring  is  further  described  in  the  specification  as  follows: 

“The  brake  spring  N,  Figs.  15  and  16  (shown  also  under  the  brake  in  Fig.  IK 
is  formed  of  wire  coil  in  a .spiral  form  around  the  point  on  which  the  brake  is 
hingtHl,  as  showm,  one  extremity  of  the  coil  resting  under  the  brake,  and  the 
other  against  the  head,  and  is  adjusted  so  that  the  shoe  of  the  brake  is  press'll 
upward.” 

This  is  the  contrivance  which  the  complainant  claims  has  been  in- 
fringed : 

“The  wire  brake  spring  bent  spirally  around  the  axis  of  the  brake,  bavins 
portions  pressing  on  the  head  and  brake.” 
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The  most  obvjous  construction  would  l)o  that  (he  claim  for  inven- 
tion is  on  the  spiral  wire  sprin#?,  but  this  is  wholly  disclaimed  by 
complainant  in  his  testimony  on  his  examination,  as  follows: 

“C.  Q.  136.  RoferrlDR  now  to  the  eleventh  claim  of  your  patent  In  suit.  No. 

312,473,  please  state  whether  you  claim  to  be  the  inventor  of  the  form  of  spring 
uswl.  Irrespective  of  its  application  to  the  brake  of  a bicycle.  A.  No,  I do  not.” 

”C.  Q.  141.  It  was  common,  before  your  invention,  was  it  not,  to  employ  many 
kinds  of  springs  to  keep  the  brake  shoe  out  of  contact  with  the  wheel  of  the 
bicycle?  A.  Ye.s,  it  was,”  ‘‘C.  Q.  144.  Did  you  invent  the  particular  form  of 
brake  appearing  in  defendants’  machine?  A.  No,  1 did  not.” 

Jeffery  also  admits  that  he  was  not  the  first  to  produce  a bicycle 
brake  wherein  the  shoe  was  normally  held  out  of  contact  with  the  tire 
of  the  wheel  to  be  braked,  and  that  he  did  not  invent  the  particular 
form  of  brake  made  use  of  by  him. 

Counsel  for  complainant,  in  his  arj^ument  and  brief,  expressly 
discUiims  any  invention  for  the  brake  sprinj;  employed,  wliich  the  evi- 
dence shows  has  been  in  use  for  a lonp  time,  not  only  upon  bicj'cles, 
but  in  sewing  machines  and  other  devici^.  Nor  is  it  claimed  that 
there  is  anj^hiug  new  in  the  application  of  a spring  brake  to  a bicycle. 

That  many  and  various  fonns  of  brakes  wen?  used  upon  bicycles  pre- 
vious to  the  issuing  of  complainant’s  patent  is  shown  by  the  record, 
and  esi>ecially  by  the  following  patents:  Patent  to  William  Hanlon, 

No.  80,834,  issued  February  fi,  18011;  patent  to  S.  H.  8awhill,  No. 

1)3.7.51,  issued  August  17,  1801);  patent  to  McCliutock  Young,  No. 

95,753,  dated  October  12,  1809:  patent  to  James  A.  McKenzie,  No. 

242,212,  dated  May  31,  1881.  Hut  suppose  the  eleventli  claim  to  be 
capible  of  another  construction,  the  one  claimed  for  it,  to  wit,  a win* 
brake  spring,  alli<*d  with  the  head  and  brake  of  a bicycle  as  a part  of 
the  combination,  with  the  limitation  that  the  si)riug  shall  be  bmit  s]u- 
rally  around  the  axis  of  the  brake,  and  that  portions  of  the  brake 
spring  shall  press  upon  the  head,  and  portions  upon  the  brake,  to  pro- 
duce the  desired  result.  This  certainly  is  a pretty  broad  claim  for  so 
simple  a statement  as  that  contained  in  the  piitent,  to  wit:  “The  wire 
brake  spring  bent  spirally  around  the  axis  of  the  brake,  having  por- 
tions pressing  on  the  head  and  brake.”  In  its  obvious  reading  the  claim 
would  not  seem  to  sugg(*st  a combination  ptit(*nt,  and  it  seems  clear 
that  the  combination  suggested  is  no  more  than  an  aggregation  of 
parts  producing  no  new  or  useful  result.  Great  stress  was  laid  in 
the  oral  argument  upon  the  sup|)Osed  fact  that  Jeffery  was  the  first  one 
to  connect  the  brake  spring  and  machinery  to  the  head  of  the  bicycle 
fnime,  as  though,  if  he  were,  that  settled  the  question  of  invention. 

It  is  evident,  however,  that  that  idea  was  not  new  with  him.  but 
w’as  contained  in  previous  patents.  In  the  patent  to  Sawhill,  issued 
in  1869, — 15  years  before  complainant  obtained  his  patent, — the  brake 
is  pivotc*d  to  the  post  or  head  of  the  bicycle  in  front  of  the  rider,  ft 
so  appeal’s  in  the  drawing:  and  the  specification  is  as  follows: 

“A  brake,  II,  Is  pivoted  to  the  ix)St,  C,  and  has  an  upward  projecting  handle, 
h,  which  is,  by  a spring,  i,  drawn  fonvard  to  hold  the  brake  off  the  front  whe»‘l. 

A simple  motion  of  the  rider  will  apply  the  brake.” 

The  patent  to  Hanlon,  is.sued  also  in  18G9,  shows  a brake  attached 
to  the  post  or  head  of  the  bicycle  in  front  of  the  rider,  and  the  speci- 
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fication  descriptive  of  its  operation  by  tbe  hands  applies  well  to  the 
modern  brake  device,  viz.: 

“It  will  be  seen  that  by  the  application  of  the  brake  to  the  forward  driving: 
W’heel,  and  the  employment  of  a mechanism  for  operating;  it.  which  is  manipu- 
lated by  the  hands  of  tin*  rider,  tlie  brake  is  rendered  more  effective,  and  Uje 
carria^te  is  more  completely  under  the  control  of  the  rider,  since  a mere  motion 
of  the  Iiands  manipulates  the  brake  mechanism,  and  he  is  not  oblig<*d  to  change 
his  position,  or  assume  any  particular  attitude  while  braking  up.” 

The  little  different'es  between  the  application  of  those  brakes  and 
that  of  complainant  do  not  seem  to  be  important  so  far  as  the  question 
of  novelty  is  concerm*d. 

Hut  suppose  the  complainant  is  not  anticipated  in  his  claim  that 
he  is  the  first  to  make  an  alliance  of  the  spiral  brake  sprinj;  and  ilie 
head  of  the  bicycle.  do(*s  it  follow  that  any  invention  is  rtHjuin*^!  to 
sufxjrest  such  a coinbinalion?  Manifestly  not.  It  would  not  even 
require  mechanical  skill,  but  only  a inod(*rate  dejjree  of  "ood  s^'Use 
and  judgment.  It  is  evident  to  tin*  most  ordinary  capacity  that  the 
brake  attachment  should  be  connectt*d  to  some  statiomiry  and  perma- 
nent portion  of  the  bicych*,  and  in  a ])osition  where  it  can  be  s<*en  by 
the  rider,  and  operated  by  the  hand.  Hesides  that  the  hand  is  a 
much  more  capable  and  facile  instrument  tlian  the  feet  for  such  a 
purpose,  the  latter  are  both  quite  constantly  retpiired  for  the  much 
more  necc*ssary  and  important  purpose  of  i)ropelliiig  the  nmchint*. 
Though  perhaps  not  in  proof,  it  is  matter  of  common  knowledge  that, 
wliile  every  bicycle  has  two  p(*dals  to  be  operated  by  the  feet,  hanlly 
one  in  a hundred  has  any  brake  attachment  of  any  sort,  and  that  man- 
ufacturers and  sal(*smeii  do  not  provide*  them  unless  specially  or- 
d(*red.  Hoth  feet  are  commonly  required  to  move  the  wheel  for^^al•d. 
Iloth  hands  are  used  to  operate  the  handle  bars,  which  guide  and  give 
dilution  to  the  wheel,  though  not  in  the  same  sense  that  the  fc-et 
are  requirt*d  for  the  propelling  i)ow(*r;  as.  though  both  hands  are  com- 
monly usr*d,  the  wheel  may  be  guid<*d  with  one,  leaving  the  other  hand 
to  operate  the  brake,  or  one  hand  may  very  well  guide  the  wheel  and 
operate  the  brake,  at  the  same  time,  leaving  the  other  hand  free. 
When  a brake  is  usi*d,  then,  the  most  obvious  place  to  put  it  would 
seem  to  be  in  front  of  the  rider,  where  it  may  be  readily  seen  without 
turning  the  head,  and  be  opei'ated  by  the  hand.  The  hands,  of  course, 
are  usually  upon  tiie  handle  bars  in  front  of  the  rider  in  the  immediate 
vicinity  of  the  main  post  or  head  of  the  wheel,  to  which  the  handle 
bars  are  attached.  WTiat  could  be  more  obvious  than  to  attach  the 
brake  to  this  post  or  head,  or  tbe  handle  bars  in  close  proximiri*  to 
it?  Brakes  have  sometini(*s  been  attached  to  the  reach  or  horizontal 
bar  of  the  frame  under  the  rider,  but  the  usual  manner,  in  accordance 
with  the  obvious  considerations  before  mentioned,  is  to  attach  it  to 
the  head  or  j)ost  in  front  of  the  rider,  where  it  may,  w ith  most  conven- 
ience, be  manipulated,  and  this  the  evidence  shows  has  been  done  for 
many  years  pr(*vious  to  complainant’s  patent.  The  conclusions  reachtnl 
by  the  court  as  to  the  merits  of  the  complainant’s  claim  accord  very 
well  with  the  general  summing  up  by  the  defendants’  ex])ert  in  his 
testimonv,  as  follows: 

“The  alleged  Invention  of  JefFeiy’s  eleventh  claim  Is,  therefore,  narrowed 
down  to  the  application  of  an  old  form  of  spring  In  an  old  manner  to  a bicycle 
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brake,  to  press  this  brake  off  from  the  wheel  Just  as  It  had  previously  been 
pressed  off  by  other  sprinjrs  differently  applied.  In  view  of  the  j^reat  nunilier 
and  variety  of  constructions  of  spriiiKS  known  in  the  mechanical  arts  for  many 
ye.'irs  past,  and  In  view  of  tlie  common  adaptability  of  springs  bent  from  wire, 
or  strips  or  plates  of  metal,  for  exerting  pressure  in  various  directions  upon 
various  movable  parts  used  in  mechanics,  and  in  view  also  of  the  common  use 
of  springs  of  various  kinds  and  variously  applied  for  pressing  bicycle  brakes 
away  from  the  wheels,  it  seems  to  me  that  the  application  of  any  old  construc- 
tion of  spring  to  a blcj'cle  brake,  in  the  same  manner  and  to  the  same  effect 
that  it  was  before  applied  in  its  previous  locations,  and  to  the  attainment  of  no 
now  effect  upon  the  brake,  amounted  merely  to  an  exercl.se  of  good  judgment 
on  the  part  of  a mechanic  In  Bele<*tlng  from  among  the  previously  known 
springs  the  one  best  adapted  to  his  purpose,  and  did  not  involve  any  of  that 
ingenuity  characteristic  of  an  invention.” 

The  decree  of  the  circuit  court  is  afflrined. 


(84  Fed.  972.) 

DT.XMOXD  STATE  IRON  CO.  et  al.  v.  GOLDIE  et  al. 

(Circuit  Court  of  Appeals.  Third  Circuit.  February  4,  1898.) 

No.  32. 

1,  Appeals  in  Patent  Casks— Questions  Rkviewable. 

A suit  was  brought  on  three  patents,— one  for  a railroad  spike,  another 
for  a machine  for  making  the  spike,  and  a third  for  a method  of  making 
the  spike.  The  court  granted  an  injunction  on  the  spike  and  machine  pat- 
ents, but  refused  an  injunction  on  the  method  patent;  the  decree  stating 
that  It  was  without  prejudice  to  complainant’s  rights  thereunder.  Defend- 
ant appealed  from  the  decree  ‘‘so  far  as  the  same  grants  an  injunction,” 
and  plaintiff  took  no  appeal,  Hehf,  that  neither  party  was  entitled  to  have 
the  appellate  court  c*onsider  the  method  patent. 

2.  Patents— Anticipation. 

A patent  for  a railroad  spike  having  a point  with  diagonal  cutting  edges 
on  each  side,  and  In  the  same  pei*pendlcular  plane  with  its  rear  side,  and  a 
sloping  compressing  surface  on  its  front  side,  is  not  anticipated  by  a spike 
whose  point  is  formed  by  two  regular  sloping  sides,  having  the  under 
comers  or  edges  rounded  off.  so  that  the  shank  terminates  in  a chisel  point. 

8.  Same. 

A patent  for  a railroad  spike  is  not  anticipated  by  a patent  for  a horse 
nail,  the  functions  of  which  are  dlCCerent,  and  which  Is  adapted  to  an  en- 
tirely different  art. 

4.  Same— IxFuixtJEMENT. 

A patent  for  a railroad  spike,  having  a point  with  diagonal  cutting  edges 
on  each  side,  and  in  the  same  perpendicular  plane  with  Its  rear  side,  is  in- 
fringed by  a spike  having  two  points,  each  with  diagonal  cutting  edges 
in  the  same  plane  with  its  rear  side,  so  that,  If  split  through  the  center, 
two  of  the  patented  spikes  would  be  formed.  SI  Fed.  173,  attlrined. 

5.  Same. 

A spike-pointing  machine,  consisting  in  the  combination,  with  a recipro- 
cating plunger  having  one  or  more  cutters  on  its  end,  of  an  anvil  die  having 
an  inclined  die  face  for  supporting  the  spike  in  a position  oblliiue  to  the 
movement  of  the  plunger,  is  infringed  by  a similar  machine  in  which  the 
reciprocating  plunger  is  proviiled  with  several  cutters,  each  extending  a 
little  further  forward  or  outward  from  the  plunger;  and  also  by  a rotary 
machine,  in  whicli  the  cutters,  instead  of  being  tixed  to  the  plunger,  are 
foraied  on  the  periphery  of  a rotating  disk,  and  plac*xl  successively  further 
and  further  from  (he  center  of  rotation,  so  that  they  perform  the  same  func- 
tion as  those  on  the  reciprocating  plunger. 
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6.  Same— Railroad  Spikes  and  Spike-Pointing  Machines. 

The  (ioklie  patents.  Nos.  31)4,113  and  413.341.  covering,  respectively,  a 
railroad  spike  and  a spike-cutting  machine,  held  valid,  and  infringed.  81 
Fed.  17.S,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  TJnited  States  for  the  District 
of  Delaware. 

This  was  a suit  in  equity  by  William  Goldie  and  others  against  the 
i4i:tmond  State  Iron  Company  and  others  for  alleged  infringement  of 
certain  patents  relating  to  railroad  spikes  and  spike  machines.  The 
circuit  court  rendertni  a decree  in  favor  of  complainants  (81  Fed.  173), 
and  the  defendants  have  appealed. 

Francis  T.  Chambers,  for  appellants. 

James  L Kay,  for  appellees. 

Before  DAUiAS,  Circuit  Judge,  and  BUTLER  and  KIRKPAT- 
RICK, District  Judges. 

KIRKPATRICK,  District  Judge.  The  bill  in  this  cause  was  filed 
for  the  alleged  infringement  of  three  patents,  all  granted  to  William 
Goldie,  the  complainant  below, — the  first,  No.  394,113,  dated  Decem- 
ber 4,  1888,  for  an  improvement  in  railroad  spikes;  the  second.  No. 

413.341,  dated  October  22,  1889,  for  a spike-cutting  machine;  and  the 

third.  No.  413,342,  dated  October  22,  1889,  for  a method  of  pointing 
spikes.  The  matter  coming  on  to  be  heard  before  his  honor.  Judge 
Ache.son,  the  validity  of  the  patents  No.  394,113  and  No.  413,341  was 
decreed,  and  the  defendants  declared  to  be  infringers,  and  as  to  these 
two  patents  injunction  was  directed  to  issue  against  the  defendants  ac- 
cording to  the  prayer  of  the  bill.  Upon  a consideration  of  the  third 
patent,  No.  413,342,  the  learned  judge,  in  riew  of  the  decision  which 
had  been  rendered  in  the  case  of  Locomotive  Works  v.  -Minlart,  138 
U.  S.  72,  15  Sup.  Ct.  745,  did  not  express  any  opinion  whetlier  it  was 
“for  a jiiUeiitable  method,  or  merely  for  the  operation  of  the  described 
machine  within  the  definition  of  patentability  laid  down  by  the  su- 
preme court  in  case  cited.”  The  decree  was  “made  without  prejudice 
to  the  complainants’  rights  under  said  letters  patent  No.  413,.342, 
* * * on  which  this  suit  is  also  based.”  The  court  declined  to 

grant  to  the  complainant  the  afiirmative  relief  prayed  for  in  his  bill  so 
far  as  it  relaU*d  to  letters  patent  No.  413,342.  This  refusal  worked  no 
injury  to  the  defendants,  and  ther(‘fore,  in  their  appeal,  after  i^eciiiug 
that  the  decree  had  adjudged  “tliat  the  defendants  be  perpetually  en- 
joined from  infringing  on  the  claims  of  patents  No.  394,113  and  No. 

413.341, ”  they  state  that  they  “appeal  therefrom  so  far  as  the  same 
grants  an  injunction.”  Tlie  complainant,  satisfied  with  the  injunction 
ord(*r  based  upon  the  patents  s(‘t  out  in  the  decree,  does  not  app<*al. 
Neiiher  party  is  now  in  a iX)sition  to  bring  to  the  attention  of  this 
court  any  matter  relating  to  the  patent  upon  which  the  court  below 
declined  to  grant  affinnative  relief  by  way  of  injunction.  If,  after 
final  decree,  either  pai’ty  is  dissatisfied  with  any  failure  of  the  court  to 
make  di.sposition  of  the  rights  of  the  parties  so  far  as  they  relate  to 
this  patent,  it  will  be  competent  for  them  to  take  such  appeal  as  they 
may  be  advised  is  necessary  for  the  protection  of  their  interests.  We 
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are  of  the  opinion  that  none  of  the  questions  relatin"  to  patent  No. 
413,342  are  before  us  at  this  hearing,  and  that  the  only  matters  to  be 
now  considered  are  tliose  pertaining  to  the  validity  of  the  other  patents 
set  out  in  the  bill,  and  wliether  there  has  been  infringement  of  the 
same.  In  detennining  these  questions  it  will  be  necessary  to  consider 
the  patents  separately,  and  we  will  do  so  in  the  order  in  which  they 
ha  ve  been  named. 

Pat(‘nt  No.  394,113  relates  to  ^‘improvements  in  spikes,’^  more  par- 
ticularly those  adapted  to  be  used  in  the  construction  of  railways,  and 
pertains  entirely  to  the  point  w’hich  punctures  the  wood,  and  prepares 
a passageway  for  the  spike  body  therein.  The  claims  of  the  patent 
are  as  follows: 

Claim  1:  “A  spike  having  a point  provideG  on  each  side,  with  diagonal  cut- 
ting edges  located  on  the  same  perpendicular  plane  with  its  rear  side,  substan- 
tially as  set  forth.” 

Claim  2:  ”A  spike  having  a point  provided  with  a sloping,  compressing 
surface  on  its  front  side,  and  with  cutting  edges,  v.  v,  located  in  a plane  with 
the  rear  side  of  the  point,  and  diverging  from  the  center  diagonally  upward 
to  the  lateral  sides,  and  with  oblique  facets,  o,  o,  on  the  front  sides  of  saw-cut- 
ting edges,  substantially  as  set  forth.” 


The  spike  point,  to  which  the  invention  relates,  is  formed  by  reduc- 
ing the  end  of  the  front  and  rear  of  the  spike  to  form  the  puncturing 
portion.  It  is  pro\ided  with  diagonal  cutting  edges  on  the  rear  cor- 
ners of  the  lateral  sides,  which  divide  the  fiber  of  the  timber  with  a 
clean  spearing  cut.  The  front  surface  of  the  spike  is  made  with  a 
sloping,  compressing  surface,  with  cutting  edges  located  in  the  same 
plane  with  the  rear  side,  and  with  oblique  side  facets,  which,  as  the 
spike  is  driven  into  the  wood,  force  outwardly  on  one  side  the  sev- 
ered fiber  of  the  w’ood,  while  on  the  other  side  the  severed  ends 
of  the  fiber  retain  their  original  position  unbroken,  and  form  a solid 
w'all,  which  enables  the  spike  the  better  and  more  firmly  to  resist  the 
pressure  of  the  rail.  In  the  practical  use  of  the  spike,  bending  of  the 
fiber  and  breaking  down  through  the  same  is  prevented,  and  the  same 

/ 

Digitized  by  Google 


592 


28  C.  C.  A.  REPORTS. 


are  cut  cleanly  without  tearing,  as  the  result  of  placing  the  diagonal 
cutting  edges  on  different  planes,  while  the  location  of  these  cm  ting 
edges  on  the  same  perpendicular  plane  with  the  rear  face  of  the  spike 
results  in  forming  the  solid  back  wall,  which  enables  the  fibers  of  the 
wood  to  adhere  more  closely  to  the  spike,  and  w hich  holds  the  spike  in 
line  for  driving,  so  that  it  will  not  turn.  TTiese  were  improvements  upon 
all  the  previously  devised  spikes,  which  either  broke  down  the  filler  of 
the  soft  wood  into  which  they  w'ere  driven,  thereby  destroying  the  ad- 
hesive quality  of  the  spike,  rendering  it  loose  from  the  tie,  and  afford- 
ing an  opening  and  receptacle  for  water,  or  w'ere  apt  to  be  twisted  in 
their  dri\ing,  as  was. the  lance  point  spike  unless  the  four  oblique 
faces  were  exactly  balanced,  and  as  was  the  spike  made  under  the 
McLean  patent.  The  spike  point  called  for  by  the  Finnerty  patent  is 
formed  by  two  regular  sloping  sides  of  the  spike,  differing  slightly  from 
the  ordinary  spike  in  that  he  “rounds  off  the  under  comer  or  edges.* 
In  his  description  of  his  point  Finnerty  says  that  the  back  of  the 
shank  is  beveled,  or  cut  away  in  “chisel-shap^  form,”  and  that  the  in- 
clined sides  of  the  shank  terminate  at  the  bottom  “in  a cutting  or 
chisel  point.”  This  is  the  old  chisel  point,  well  known  in  the  art,  and 
cannot  be  considered  an  anticipjition  of  the  Goldie  point  as  described 
in  the  patent  under  consideration.  Neither  do  we  consider  the  Kings- 
land  horse  nail  patent,  No.  1914142,  to  be  in  any  way  anticipatory  of 
the  Goldie  patent.  Its  use  and  functions  are  different.  It  was 
adapted  to  an  entirely  different  art  from  a spike.  Electric  Co.  v.  La 
Rue,  139  U.  S.  601,  11  Sup.  Ct.  670;  Potts  & Co.  v.  Creager,  155  U.  S. 
606,  15  Sup.  Ct.  194. 

Without  special  reference  to  the  other  patents  cited  as  anticipatory, 
we  may  say  that  none  of  them  are  of  such  character  as  to  induce  the 
court  to  accept  the  conclusions  sought  to  be  drawn  from  them  by  de^ 
fendants’  counsel.  After  careful  consideration,  we  are  of  the  opinior 
that  the  complainants’  patent  relates  to  an  article  of  substantial,  prac 
tical  merit,  which  excels  in  operation  and  results  other  existing  appli 
anci'S,  and  that  the  patent  is  valid.  Consolidated  Brake-Shoe  C«.  v 
Detroit  Steel  & Spring  Co.,  50  Fell.  902.  That  the  defendants’  spike 
is  an  infringement  of  that  desciibed  in  the  complainants’  p»\tent  is  ap- 
IMirent  from  an  inspection  of  the  defendants’  exhibits  Nos.  1,  2,  and  3 
It  has  the  same  diagonal  cutting  edges  located  on  the  back  of  the 
spike  point,  and  in  front  of  said  edgc^s  the  siime  oblique  facets  which 
direct  the  wood  forward  after  it  is  cut.  The  outer  facets  differ  oiil> 
in  size  from  those  of  Goldie,  while  the  center  facets,  though  somewhat 
concave,  still  form  oblique  facets  on  the  front  side  of  the  diagonal 
cutting  edges,  just  as  called  for  in  the  patent.  A spike  identical  with 
that  of  defendants  can  be  made  by  joining  side  by  side  two  Goldie 
spikes,  while  by  dividing  defendants’  spike  through  the  center  you  will 
obtain  two  spikes,  each  of  which  will  have  the  Goldie  point.  The 
function  i)crformed  by  the  spike  ix>ints  is  the  same  in  each,  both  that 
of  Goldie  and  defirndants,  and  the  result  obtained  is  also  the  same. 
The  form  of  defendants’  spike  is  for  all  practical  purposes  the  same  as 
Goldie’s,  differing  only  in  the  fact  that  it  has  two  Goldie  points  instead 
of  one.  The  defendants’  spike  point  embodies  all  that  was  of  value  in 
the  Goldie  device,  and  the  mere  duplication  of  the  point  does  not  en- 
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able  the  defendants  to  evade  the  charge  of  infringement.  Hoyt  v. 
Horne,  145  U.  S.  302,  12  Snp.  Ct.  922. 

It  remains  to  consider  the  patent  Xo.  413,341,  known  as  the  ‘‘Ma- 
chine Patent,”  tJie  claims  of  which  arenas  follows: 

Claim  1:  “In  a spike-pointing  machine,  tlie  combination,  with  a reciprocating 
plunger  provided  on  one  end  portion  with  one  or  more  cutters,  of  an  anvil  die 
Laving  an  inclined  die  face  for  supporting  the  spike  in  a position  oblique  to 
the  movement  of  the  plunger,  whereby  the  fiber  of  the  rolled  metal  is  divitled 
obliquely  in  the  direction  of  its  length,  substantially  as  set  forth.” 

Claim  2:  “In  a spike-pointing  machine,  the  combination,  with  a reciprocating 
pltmger  provided  on  its  lower  portion  with  cutters,  aud  having  a gauge  stop  pro- 
jecting below  and  in  rear  of  said  cutters,  wdth  an  anvil  die  having  an  inclined 
face  for  supporting  the  spike  with  its  end  presented  to  the  cutters,  and  in  a 
position  obli(iue  to  the  movement  of  the  plunger,  substantially  as  for  the  pur- 
pose set  forth,” 

The  complainant,  in  order  to  enable  himself  to  put  his  spike  upon  the 
market  at  a reasonable  cost,  employed  a special  method  of  manufac- 
ture, consisting  of  tw^o  steps:  First,  swaging  down  the  hot  spike  bar 

to  fonn  front  and  rear  compressing  faces,  and  then  shearing  the  cold 
spike  at  the  end  of  the  point  oblitpiely,  and  in  the  direction  of  its 
length,  to  produce  the  sharp  cutting  edges  thereon,  as  described  in  his 
patent.  To  accomplish  the  second  step  in  his  iu(‘thod,  Goldie  pro- 
vided a special  machine,  w hich  is  the  subject  of  the  above  patent.  The 
invention  consists  of  a vertically  reciprocating  plunger,  provided  on 
its  lower  portion  with  one  or  more  cutters  to  conform  to  shape  re- 
quired on  the  spike,  and  which  has  a guide  or  stop  extending  below 
the  end  in  rear  of  cutters,  for  receiving  the  point  of  the  spike,  and 
sustaining  it  against  downward  pressure  movement  during  the  cutting 
operation,  said  plunger  to  hi*  used  in  combination  with  a stationary  or 
anvil  die,  having  its  front  edge  likewise  fitted  to  conform  to  the  re- 
quired shape  of  the  spike,  and  which  has  its  upper  face  so  arranged 
as  to  hold  the  spike,  when  placed  thereon,  in  a position  oblique  to  the 
movement  of  the  plunger,  and  which  supports  the  spike  in  yiroper  j)osi- 
tion  to  receive  the  stroke  of  the  plunger.  In  the  practical  operation 
of  this  machine  it  w ill  be  seen  that  the  anvil  die  simply  holds  the  sjiike 
to  place,  and  sustains  the  strain  put  upon  it  by  the  stioko  of  the 
plunger  or  upper  die,  w’hich,  when  striking  the  spik(‘  point  forces  it 
laterally  away.  It  is  the  top  die  or  plunger  that  d«K*s  practically  all 
the  cutting,  the  lower  die  or  anvil  having  but  litth*  cutting' action. 
The  spikt^s  which  are  to  be  operated  iqmn  Ixung  small,  all  support 
must  be  provided  by  the  dies,  and  the  lines  of  the  cutting  all  fixed  by 
the  shape  of  the  plunger  and  amil.  In  these  res]K*cts  the  machine 
differs  from  the  ordinary  shear  knives,  and  is  a departure  from  any- 
tliing  connected  with  the  shearing  of  naials,  to  which  referein-**  has 
been  made.  We  find  that  the  complainants*  machine  is  a special  one, 
adapted  to  a special  purpose,  relating  to  an  art  entirely  dilTerent  from 
that  of  ordinary  shearing  knives.  Afler  a careful  examination  of  the 
whole  record  in  this  case,  we  fail  to  find  anything  which  h*ads  us  to 
•the  conclusion  that  the  complainants’  invention,  as  disclosed  in  this 
patent,  No.  413,341,  was  in  any  w'ay  anticipated,  either  by  prior  use 
or  by  any  machine  possessing  its  functions. 

It  is  provtd  in  this  case,  and  not  denie<l,  that  the  defendants  use 
28  C.C.A.— 38 
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two  machines,  one  a reciprocal ing  machine  and  the  other  a rolaiy  ma- 
chine. Each  machine  contains  a stationary  or  anvil  die  with  an  in- 

ft- 

dined  face  having  side  guards  on  each  side  thereof  to  guide  the  spike 
point  laterally,  and  the  spike  rests  on  the  inclined  face  of  l^e  anvil  die, 
its  end  projecting  ov^er  the  cutting  edge  thereof.  It  differs  from  the 
anvil  die  of  the  Goldie  patent  merely  in  the  fonii  of  its  edge,  which  is 
made  to  conform  to  the  fonn  of  the  point  of  the  defendants'  spike. 
In  the  reciprocating  machine  there  is  a plunger,  having  on  its  face  a 
number  of  cutters,  each  extending  a little  further  forward  or  outward 
from  the  plunger,  and  below  those  cutters  a guide  stop  against  wliich 
the  spike  point  is  placed.  In  the  rotary  machine,  the  (rutters,  of  which 
th(‘i*e  are  several,  instead  of  being  se(!ured  to  a plunger,  are  formed  on 
the  peripheiT  of  a rotating  disk,  and  placed  successively  further  and 
further  hoiii  the  center  of  rotation.  The  cutters  on  the  idunger  and 
the  disk  have  the  same  function,  and  differ  from  the  cutter  on  the 
Goldie  machine,  in  that  several  cuts  are  taken  across  the  spike  point, 
instead  of  one.  The  action  of  the  cutters  is  to  cut  obliquely  in  the 
direction  of  the  length  of  tin*  spike  aiToss  the  face  of  the  anvil  die,  and 
prepare  the  spike  to  receive  the  action  of  the  last  one  of  the  cutters, 
which  pas.ses  so  close  to  the  shearing  edges  of  the  anvil  die  as  to  form 
the  shiU’j)  cutting  edges  of  the  spike  point  by  an  operation  similar  to 
thiit  of  the  Goldie  machine.  The  defendants'  rotary^  machine  has  the 
same  anvil  die,  and  its  cutters  are  arranged  to  operate  with  relation 
thereto  in  exactly  the  same  way  as  on  the  reciprocating  machine. 
They  must  be  classed  in  the  same  category.  Oval  Wood  Dish  Co.  v. 
Sandy  Creek,  N.  Y.,  Wood  Mfg.  Co.,  00  Fed.  285.  Each  performs  the 
same  function,  and  produces  the  same  result  as  the  other,  and  both  in- 
fringe the  claims  of  the  complainants’  patent.  For  the  reasons  given 
above,  the  decree  of  the  circuit  court  will  be  affirmed. 


(84  Fcfl.  977.) 

CIIIC’.\GO  SUO.\R-REFININO  CO.  v.  CHARLES  POPE  GLUCO.SE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit  February  4,  1898.) 

No.  383. 

1.  Patents— Patextaui.f.  Prc^cesses— Making  Starcu  from  Cohn. 

Tlio  liohr  pat(*nt,  No.  247.1. V2,  for  a proce.ss  of  treating  corn  in  tue  m.ann- 
facture  of  starcli.  filncoso.  etc.,  and  consistinp  in  the  automatic  and  con- 
tinuous seiKiratlon  of  cnislied  corn  into  perms,  hulls,  and  starch,  by  means 
of  starch  milk,  itself  continuously  .and  automatically  formed  in  tlio  course 
of  the  operation,  and  being  of  such  specitlc  gravity  as  to  cause  the  perms 
to  rise  to  the  top.  so  that  they  may  be  carried  off  through  a chute,  de- 
scribes a pati'Utable  proccs.«.  and  was  not  anticipated  by  either  the  Ander- 
son or  Cavaye  Rriti.sh  patents  of  IS.'h  and  1872,  respectively.  79  Fed.  1*57. 
reversed.  Woods.  Circuit  Judge,  dissenting. 

2.  Same— Mkciiamcai.  Patent— Vamditv  and  Infringement. 

The  liehr  patent.  No.  247,1.7.3,  for  an  apparatus  for  carrying  on  his  con- 
tinuous process  of  separating  from  crushed  corn  the  starch  milk  and  perms, 
construed,  and  hrid  not  infringed  as  to  the  first  claim,  and  void  a.s  to  the 
fifth  claim,  for  want  of  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 
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C.  K.  Offield  and  Robert  N.  Kenyon,  for  appellant. 

L.  L.  Coburn,  for  aj^pellees, 

Refore  WOODS,  JENKINS,  and  SUOWALTEH,  Circuit  Judges. 


SnOWALTER,  Circuit  Judge.  The  circuit  court  upon  final  hear- 
ing dismiss(Hl  for  want  of  (*quity  a bill  wherein  this  appellant  char- 
ged infringement  by  appellees  of  the  one  claim  of  letters  patent  of 
the  United  States  No.  :!47,152,  and  the  first  and  fifth  claims  of  let- 
ters patent  of  the  Unite*d  States  No.  247, 15J.  The‘se  patents  were 
i.ssued  in  1881  to  Arno  Behr.  Tlu^*  became  later  the  property  of 
this  appellant,  by  assignment.  This  appeal  is  taken  from  the  de- 
cree of  dismissal. 

If  grains  of  corn  be  dropped  into  a basin  of  w'ater,  they  will  sink, 
and  lie  on  the  bottom  of  the  basin.  If  grains  of  corn  be  crushed, 
so  that  the  germ  of  each  is  separated  from  the  hull,  and  if  the 
broken  grains  be  then  sifted,  so  that  all  loosened  or  liberated  par- 
ticles of  the  flour  or  starchy  matter  are  removed,  and  the  remainder 
dropped  into  a vat  or  basin  containing  water,  both  the  germs  and 
hulls  will  sink,  and  lie  in  a mass  on  the  bottom,  the  germs  above, 
the  hulls  below,  since  the  germs,  each  of  which  contains  a globule 
of  oil,  are  lighter  (that  is  to  say,  of  less  specific  gravity)  than  the 
hulls.  By  means  of  some  foreign  substance  capable  of  being  held 
in  suspension,  or  of  uniting  in  solution  with  the  water,  the  density 
of  the  liquid  may  be  increased  so  that  the  germs  will  rise  and  float 
on  the  surface,  while  the  hulls  remain  on  the  bottom.  If  in  such 
case  an  opening  or  chute  be  provided  near  the  upper  edge  of  the 
containing  vessel,  and  if  provision  be  made  for  introducing  into  the 
vessel,  by  a regulated  fc'cd,  additional  crushed  grains,  mixed  in  due 
I>roportion  with  liquid  of  the  appropriate  density,  then,  while  a 
jmrtion  of  the  hulls  already  separated,  and  equal  in  quantity  to  the 
increment  of  hulls,  is  constantly  being  removed  (this  being  so  done 
that  the  action  of  the  liquid  in  continuously  raising  the  germs  from 
the  hulls  as  so  introduced  is  not  interfered  with),  the  liquid,  to- 
gether with  the  germs,  will  flow'  out  of  the  chute  continuously,  and 
in  a regulated  volume.  If  a vibrating  sicA’e,  inclined  outward  from 
the  lower  exterior  edge  of  the  chute,  and  downward  towards  some 
receptacle  with  which  it  may  be  connected  by  an  open  nmutli  or 
spout,  and  having  underneath  a s(‘cond  vessel.  Ix'  also  jirovidtd, 
then  the  genus  will  pass  over  the  sieve*  into  the  one  ivceqJacle,  and  the 
overflowing  liquid  will  pass  Ihrough  the  sieve  into  the  other.  By 
this  process  the  mass  of  crushed  corn  and  liquid,  kejit  constant  in 
volume  by  a regulaf«*d  feed,  may  be  continuously  .separated;  the 
liquid  passing  into  one  receptacle,  the  g(*rms  into  another,  and  the 
hulls  into  a third. 

The  first  of  the  patents  in  suit  concerns  the  treatment  of  corn, 
and  involves  a process  in  general  outline  as  already  suggesteil. 
The  stratum  of  hulls  lies  in  the  bottom  (a  cross  section  of  which  is 
a half  circle)  of  a long  compartment,  vat,  or  trough,  wherein  is  con- 
tained longitudinally  a revolving  shaft,  supplicxl  with  tran.sversely 
projecting  blades,  set  angularly  to  their  planes  of  revolution.  By 
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the  action  of  these  blades  (whose  orbits  do  not  approach  or  disturb 
the  upper  surface  of  the  liquid)  the  stratum  of  hulls,  as  the  genus 
part  and  rise  through  the  liquid  to  the  surface,  is  continuously 
stirred  and  moved  from  the  receiving  end  of  the  trough  to  the  op- 
posite end,  where  a series  of  perforated  scoops,  attached  to  a belt 
running  on  a pullej  affixed  to  the  shaft  and  another  pullev  above, 
continuously  lifts  the  hulls  so  accumulated,  and  deposits  them  upon 
an  inclined,  vibrating  sieve,  whence  they  pass  into  a receptacle  pro- 
vided to  receive  them.  Water  from  pipes  above  this  sieve  is  sjirayid 
over  the  passing  liiills,  washing  off  the  dense*,  adhering  liquid 
brought  uj)  from  the  trough,  which  liquid,  together  with  the  incre- 
ment of  water,  passes  into  a receptacle  below  the  sieve,  and  thence, 
by  a pipe,  back  into  the  main  vat  or  trough.  In  the  process  of  thi.s 
patent  the  particles  of  starchy  matter  or  flour  are  not  removed 
initially  from  the  broken  grains.  The  grains,  having  been  previ- 
ously softened  by  soaking,  or  in  some  other  way,  are  then  crushed. 
The  crushed  grains  are  tlu*n  mixed  with  water  and  stirred,  and  this 
mixture  is  coutiuuously  fe<l  into  the  receiving  end  of  the  long  vat, 
through  a pipe  wliich  connects  with  the  vat  near  its  bottom,  in 
order  that  the  surface  of  the  contained  liquid  may  not  be  disturbed. 
The  liquid  made  use  of  in  this  process  is  water  brought  to  the  req- 
uisite density  for  floating  the  germs  by  the  particles  of  starchy  mat- 
ter or  flour  softened  in  the  preliminary'  soaking,  and  releas^  and 
dissolved  in  the  preliminary  crushing  and  stirring,  and  by  the  ac- 
tion of  the  bladed  shaft  already  mentioned.  These  dissolved  or 
comminuted  particles  are  held  in  suspension  in  the  water,  and  the 
proportions  of  crushed  corn  and  water,  and  the  rapidity  of  the  o]>er- 
ation,  are  graduated  so  that  the  appropriate  density  in  the  liquid 
(10®  or  12®  Baume)  is  permanently  maintained.  If  the  degn*e  of 
density  he  too  low,  the  germs  will  sink;  if  too  high,  the  hulls  will 
float  along  with  the  germs.  In  other  words,  the  separating  liqtiid, 
formed  as  stat(*d,  and  called  “starch  milk”  in  the  patent,  is  main- 
tained at  such  density  that  the  germs  float  and  the  hulls  sink.  By 
this  proc(*s8  the  mass  of  crushed  corn  and  water  divides  itself,  and 
forms  a lower  stratum  of  hulls,  a middle  stratum  of  starch  sus]>end- 
ed  in  water,  and  an  uj)per  stratum  of  germs.  Each  subdivision  is 
gradually  and  continuously  separated  from  the  mass;  the  starch 
milk  and  the  germs  passing  through  the  chute  together  by  gravity, 
and  the  starch  milk  by  gravity  inirting  from  the  germs,  and  ]>ass 
ing  into  the  rc*c<*placle  below  the  sieve.  The  claim  of  this  patent 
is  expressed  in  the  following  words: 

“Tlio  process  of  treating  corn  in  the  nmnufnotiire  of  st.arch.  glucose,  .aiul 
other  products  therefrom,  lierein  described,  which  consists  in  mixing  with  corn, 
which  h.ns  bo<'n  softened  and  crushed.  sufli<iem  water  to  form  a mixture  of 
sueh  (b'usity  that  the  g(‘rms  of  tlie  eorn  will  tend  to  sep.mite  from  the  hull-i 
and  otiier  Iteavier  portions,  and  rise  to  the  surface  of  the  mixture.  nn»l  in 
meehanically  stirring  sueh  mixture  in  .a  sep.'irating  tank  or  eompiirimem  prtc 
vidtHl  at  the  top  witli  a suitable  elmto.  and  therel>y  eausing  the  germs  and 
pieces  of  germs  to  be  carried  off  in  a surface  current  cause<l  to  overflow 
thrmigh  the  chute  l\v  the  influx  of  erushe<l  c<'rn  and  water  into  the  separitt- 
ing  tank,  and  in  removing  the  hulls  and  adherent  matter  from  the  lower 
stratum  of  the  mixture  by  me<‘hanle.al  means:  the  materials  removcil  from 
the  separating  tank  l»eiug  resiH*ctively  screened  In  the  usual  manner,  and 
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the  purified  mixture  of  the  mealy  parts  of  the  corn  and  water  belns  collected 
In  a suitable  reservoir.” 

It  is  said  that  this  claim  is  void  prima  facie.  Counsel  for  ap- 
pellees insists  that  the  claim  “is  void  upon  its  face/’  and  inde- 
pendently of  the  prior  art.  ‘‘This  position,’’  he  says,  “is  based  upon 
the  well-known  pii maple  tlmt  that  which  is  shown  but  not  claimed 
in  a i>atent  is  thereby  disclaimed,  and  conceded  to  be  old  and  jmb- 
lic  property.  It  is  apparent  niton  the  face  of  the  process  patent 
in  suit  that  Behr  made  no  attempt  to  claim  broadly  the  separation 
of  the  germs  from  the  perisperms  by  iininersiug  a mixture  of  the 
two  in  a liquid  of  intermediate  specitic  gravity.  He  admitted  this 
process  of  separation  to  be  old,  and  stated  his  invention  to  be  the 
carrying  out  of  this  i>rocess  in  the  particular  manner  d(*termiued 
by  the  apparatus  employed  for  the  purpose.”  Counsel  insists  that 
the  words,  “mixing  with  corn,  which  has  been  softened  and  crushed, 
sufiicieiit  water  to  form  a mixture  of  such  density  that  the  germs 
of  the  corn  will  tend  to  separate  from  the  hulls  and  other  h(‘avier 
portions,  and  rise  to  the  surface  of  the  mixture,”  describe  the  pro- 
cess, and  he  goes  on  to  say: 

“Had  Behr  been  the  first  to  do  this,  he  would  have  been  the  inventor  of  a 
process.  If  his  ••Inlin  stopped  here,  and  at  the  same  time  were  novel,  the 
claim  mi^ht  be  pat»*ntnl»le  ns  a process  claim.  This  proc(*.xs,  howevt-r,  was  not 
novel.  This  is  not  only  shown  by  the  prior  art,  but  is  conceded  b}’  the  fact 
that  Behr  did  not  claim  the  proce.ss  broadly,  as  above  stated.” 

The  point  of  novelty  will  be  considered  later.  The  question  now 
concerns  the  prima  facie  validity  of  the  claim.  Owing  to  the  nat- 
ural qualities  which  distinguish  the  constituents  of  a grain  of  corn, 
namely,  the  genu,  the  starchy  portion,  and  the  hull,  and  the  natural 
qualities  of  water,  the  characteristic  process  of  the  claim  is  at- 
tained under  the  conditions  named  therein;  that  is,  when  the  ap- 
paratus specified,  or  some  equivalent  apparatus,  is  supplied.  With- 
out the  forces  inevitably  and  naturally  brought  into  play  by  the 
w’ater  and  the  ingredients  of  the  corn  grains,  the  apparatus  would 
accomplish  nothing.  The  apparatus  is  functional,  towards  the  re- 
sult intended,  only  as  supplying  conditions  under  which  movements 
and  changes  of  structure  due  to  the  natural  qualities  of  the  sub- 
stance treated  take  place.  If  the  process  be  new,  if  it  were  first 
reduced  to  practice  by  the  apparatus  proposed  or  indicated  in  the 
claim  when  read  in  the  light  of  the  specification,  then  the  claim  sets 
forth  a new  means.  If  the  operation,  namely,  the  automatic  sep- 
aration of  an  increasing  mass  of  corn  into  germs,  hulls,  and  starch 
by  means  of  starch  milk,  itself  continuously  and  automatically 
formed  in  the  course  of  the  o])eration,  be  new,  then  the  claim  would 
seem  to  be  valid  and  patentable.  In  1 Bob.  Pat.  (footnote  2),  p.  2."»r), 
we  find  the  following: 

“For,  If  the  operation  performed  by  the  machine  is  new  In  reference  to  the 
object  upon  which  it  is  employed,  a new  process  has  been  invented;  and  this 
Is  no  le.«s  true  if  the  machine  or  instrument  employed  is  new  than  if  It  were 
old.  or  if  the  process  can  be  performed  in  no  other  known  way  than  by  this 
particular  machine.  While,  on  the  other  hand,  if  the  operation  is  known  in 
reference  to  the  object,  the  invention  of  a new  machine  for  performing  it  does 
not  make  a new  process,  but  only  a new  instrument  for  aindying  it.  Thus, 
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in  the  art  of  planing  lumber,  if  the  end  to  be  accomplished  were  the  smooth' 
Ing  of  the  boards,  and  there  were  no  known  methotls  of  attaining  this  end, 
the  process  of  smoothing  by  removing  ineiiualiiies  would  l>e  a mean.**,  and 
tlie  Inventor  of  this  process  would  be  entitled  to  a patent  for  It.  no  matter 
what  method  he  may  have  employed.  But,  it  being  onee  apparent  tliat 
smoothness  could  be  effected  by  removing  Inequalities,  the  removal  of  inequali- 
ties becomes  the  end.  anti  a process  for  removing  them  the  means;  an«l.  if 
the  proce.ss  now  invented  for  that  purpose  l>e  the  cutting  of  the  surface  by  a 
group  of  knives  applied  in  a certain  speed  or  order  of  succession,  this  also, 
as  a new  means.  Is  a new’  invention.  This  peculiar  excision  of  the  surface 
now  li<x;omes  an  end.  and  every  machine  devised  for  performing  it  a means: 
and  at  this  point  invention  passers  from  process  into  Instrument,  and  every 
sul).sefjuent  invention  for  the  same  end  is  only  as  broad  as  the  new  character 
of  the  instrument  produced.  Whether  or  not  a newr  machine  is  the  reduction 
to  practice  of  a new  process,  or  is  a new  instrument  for  the  performance  of  an 
old  process,  is  therefore  to  be  determinetl  by  the  state  of  the  art  at  the  date 
of  the  Invention.  If  It  is  the  former,  the  process  is  patentable,  though  the 
machine  be  new.  If  the  latter,  only  the  machine  can  be  allowed  the  protec- 
tion of  the  law.” 

Ill  CorniTig  v.  Burden,  16  How.  267,  268.  the  supreme  court  of  the 

United  States  said: 

• 

“The  term  ‘machine’  includes  every  mechanical  device,  or  combination  of 
mechanical  pow’ers  and  devices,  to  perform  some  function  and  produce  a cer- 
tain eft’oet  or  result.  But  wliere  the  result  or  effect  is  produced  by  cbemic*al 
action,  by  the  operation  or  application  of  some  element  or  power  of  nature, 
or  of  one  sulistance  to  another,  such  modes,  methods,  or  operations  are  called 
‘proce.sses.’  * • • It  is  when  the  term  ‘process’  is  used  to  represent  the 

means  or  method  of  producing  a result  that  it  is  patentable,  and  it  will  include 
all  methods  or  means  which  are  not  effected  by  mechanism  or  mechanical  com- 
binations.” 

The  opinion  of  the  supreme  court  in  Locomotive  Works  v.  Medart, 
158  U.  8.  68,  15  Sup.  Ct.  745,  contains  the  following  statements: 

‘‘It  may  be  said  in  general  that  processes  of  manufacture  which  involve 
chemical  or  other  similar  elemental  action  are  patentable,  though  mechanism 
may  be  necessar>’  in  the  application  or  carrying  out  of  such  process,  while 
those  which  consist  solely  in  the  operation  of  a machine  are  not.  Most  pro- 
cesses which  have  been  held  to  be  patentable  require  the  aid  of  mechanism 
in  their  practical  application,  but,  where  such  mechanism  is  subsidiary  to 
the  chemical  action,  the  fact  that  the  patentee  may  be  entitled  to  a patent  upon 
his  mechanism  does  not  impair  his  right  to  a patent  for  the  process,  since  he 
would  lose  the  benefit  of  his  real  discovery,  w’hich  might  be  applied  in  a dozen 
different  W’ays,  if  he  were  not  entitled  to  such  patent.  Rut,  if  the  operation  of 
his  device  be  purelj’  mechanical,  no  such  considerations  apply,  since  the 
function  of  the  macliine  is  entirely  Independent  of  any  chemical  or  other  simi- 
lar action.  A review  of  .some  of  the  principal  cases  upon  the  subject  of  pat- 
ents for  processes  may  not  be  out  of  place  in  this  connection,  and  will  serve 
to  illustrate  the  distinction  l>elween  such  as  are  and  such  ns  are  not  patentable. 
• • * It  will  be  observed  that  in  all  these  ca.ses  the  process  was  either 

a chemical  one,  or  consisted  in  the  use  of  one  of  tlie  agencies  of  nature  for  a 
prnctlc.nl  purpose.  It  is  equally  c*lear,  however,  that  a valid  patent  cannot 
obtained  for  a process  which  involves  notliing  more  than  the  op«'ration  of  a 
piece  of  mechanism,  or,  in  other  words,  for  the  function  of  a macliine.” 

Eames  v.  Andrews,  122  U.  8.  40,  7 8tip.  Ct.  1073,  concerned  a 
process  claim,  wherein,  as  a means  for  obtaining  water,  air  pres- 
sure tending  to  drive  the  water  from  a distance  througli  an  under- 
ground, water  bearing  stratum,  and  into  the  lower  cud  of  a vertically 
sunken  tube,  from  w hich  the  air  had  been  exhausted,  was  made  use 
of.  The  apparatus  was  a hollow^  shaft  containing  a pump.  Me 
chauical  means  was  employed  to  drive  the  shaft  down  to  and  into 
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the  water-bearing  stratum,  so  that  the  material  of  said  stratum 
would  be  compacted  against  the  lower  end.  The  supreme  court  of 
the  United  States  quotes  with  approval  from  the  opinion  of  Mr.  Jus- 
tice Blatchford,  at  the  circuit,  the  following: 

“The  novelty  of  the  process  under  consideration  does  not  lie  In  a mechanical 
device  for  sinking  the  shaft,  or  raising  the  water  to  the  surface,  but  in  the 
method  wlieroby  water,  by  the  use  of  artificial  power.  Is  made  to  move  with 
Increased  rapid itj'  from  the  earth  into  the  shaft,  whence  it  results  that  a tube 
but  a few  Inches  in  diameter,  driven  down  tightly  to  a water-l>earing  stratum 
of  the  earth,  aflfords  on  abundant  supply  of  water  to  a pump  attached  thereto, 
and  constitutes  a practical  and  productive  well.  Such  an  Invention  is  with-' 
out  the  held  of  mechanical  contrivance.  It  consists  In  the  new  application 
of  a power  of  nature,  by  which  new  application  a new  and  useful  result  Is 
attained.  There  is  no  new  product,  but  an  old  product— water— is  obtained 
from  the  earth  in  a new  and  advantageous  manner.’’ 

Cochrane  v.  Deeneer,  94  U.  S.  780,  sustained  a process  patent  for 
making  flour.  An  air  blast  in  connection  with  mechanical  appa- 
ratus was  made  use  of.  Commenting  on  this  decision,  the  court 
said  in  the  case  of  Locomotive  Works  v.  Medart,  already  referred  to: 

“It  will  be  observed  in  this  case  that  the  proct‘ss  for  which  the  patent  was 
sustained  * • ♦ was  a series  of  acts  performetl  upon  a subject-matter 

to  be  transformed  and  rtnluced  to  a different  state  or  thing.” 

The  apparatus  named  or  indicated  in  the  process  claim  in  ques- 
tion (the  “separating  tank,’’  “provided  at  the  top  with  a suitable 
chute”;  the  “mechanical  stirring,”  and  “removing  the  hulls”;  the 
screening  the  removed  hulls  and  germs,  respectively,  from  the  starch 
milk;  and  the  ultimate  reservoir  for  the  latter)  is,  as  expressed  by 
the  supreme  court,  “subsidiary”  to  the  process.  The  apparatus  sup- 
plies the  conditions  under  which  the  process,  the  operation  of  nat- 
ural forces,  goes  on  tow’ards  the  ultimate  result  of  obtaining  from 
the  corn  the  starch,  the  oil  germs,  and  the  hulls.  If  the  process  as 
reduced  to  practice  by  Behr  be  novel,  then  it  cannot  be  treated  as 
out  of  the  field  of  invention,  and  hence  a mere  result  or  function  of 
the  apparatus.  On  this  hypothesis  the  claim  is  prima  facie  valid. 

It  is  strongly  contended  that  the  process  of  the  claim  in  suit  is 
found  in  the  prior  art.  Many  patents  were  shown  in  evidence.  A 
British  patent  to  one  Anderson  in  1857,  concerning  an  improvement 
in  the  treatment  of  maize,  contained  the  following  language: 

“A  quantity  of  the  grains  of  maize  or  Indian  o^rn  is  primarily  placed  in  a 
trough,  or  other  suitable  vessel,  for  the  purpose  of  steeping  them  so  as  to  dis- 
integrate or  partially  disintegrate  the  component  parts  of  the  solid  matter  of 
the  grains.  The  softening  of  the  grains  may  be  effected  either  by  means  of 
water,  or  the  operation  may  be  hastened  by  using  an  alkaline  or  saline  solu- 
tion in  lieu  of  pure  water.  Whatever  menstruum  or  fiiiid  be  used,  a sutticieut 
quantity  thereof  to  cover  the  grains  of  maize  or  Indi.an  corn  contained  in  the 
trough  or  other  vessel  Is  potired  or  allowed  to  flow  Into  the  same.  The  maize 
Is  allowed  to  remain  in  the  fluid  until  It  is  sufliciently  softened.  The  fluid, 
having  access  to  the  solid  internal  matter  of  the  grains,  acts  upon  the  vegetable 
granules,  and  serves  to  separate  or  partially  separate  them  from  the  embryo 
of  the  plant.  This  softening  or  partially  disintegrating  process  having  been 
effected,  the  steep  water  or  fluid  Is  run  off  from  the  trough  or  vessel  contain- 
ing the  grains.  The  maize,  after  undergoing  the  preparatory  process  of  steep 
ing,  is  passed  between  rollers,  or  otherwise  subjected  to  mechanical  pressure 
or  frictional  action,  in  order  to  further  reduce  the  grains,  and  effect  the  more 
complete  separation  of  the  embryo  from  the  perisperm  or  albuminous  vege- 
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table  maftor.  The  maize  thus  far  prepared  Is  now  to  be  placed  in  a fluid, 
the  spe<’itic  pravity  of  whii  li  must  l»e  sueli  as  to  allow  the  perisperru  or  albu- 
minous portion  of  the  praiu  to  sink  to  tlie  bottom  of  the  coutaiuinp  vess^-l. 
wdiilst  the  embryo  tloat.s  uiK>n  tlie  surface  of  the  fluid.  This  separation  of  tlie 
starchy  matter  from  the  embryo  by  pravitatiou  may  l>e  conveniently  and  ec*i>- 
noinically  effeett'tl  by  means  of  salt  and  w'aier,  the  density  or  stremrth  of  which 
must  l>e  repulatcd  so  that  the  albuminous  or  starchy  matter  is  nut  held  in  sus- 
p<‘nslon,  but  will  fail  through  the  solution  to  the  bottom  of  the  vessel.  The 
floating  embryo  of  the  grain  is  skimmed  or  otherwise  removed  from  the 
fluid.  • * • Tlie  saline  or  other  solution  is  now  to  be  rim  off  from  the 

perisperm  or  albuminous  portion  of  the  maize  or  Indian  corn.” 

Clearl}^  the  idea  of  detaching  and  dissolving  starch  particles  to 
make  starch  milk,  from  which  the  starch  is  to  be  ultimately  ex- 
tracted, and  at  the  same  time  of  so  controlling  the  density  of  the 
starch  milk  that  the  hulls  will  sink  while  the  germs  float  (in  oiher 
words,  the  idea  of  starch  milk  as  an  instrumentality  wlu  reby  the 
g(*rms  and  hulls  can  be  separated)  is  not  found  in  this  Anderson  juib- 
lication.  In  the  process  of  the  process  patent  in  suit,  the  regulated 
feed,  the  regulated  surface  overflow  of  germs  and  surplus  starch 
milk,  and  the  mechanically  removing  and  stirring  the  lower  stratum 
of  the  mixture,  whereby  the  dissolution  and  liberation  of  softened 
and  loosened  starch  particles  to  be  held  in  suspension  is  aided,  are 
functional.  Without  these  agencies  the  requisite  density  of  the 
liquid  could  not  be  maintained  so  that  the  process  could  be  realized. 
This  is  not  an  intermittent  process.  If  the  feed  is  stopped,  the  sur- 
face overflow’  will  stop.  If  the  action  of  mechanically  stirring  the 
lower  stratum  ceases,  then  all  parts  of  the  corn  will  gradually  sink 
to  the  bottom.  The  natural  qualities  of  the  ingredients  compo.‘iing 
the  mixture  actively  assert  themselves  to  the  end  proposed  in  the 
patent  only  by  the  aid  of  a going  appiiratus. 

A subsequent  Itritish  patent  to  the  same  Anderson  contains  the 
following  language: 

“In  one  modification  of  the  separating  process  the  use  of  a saline  solution  to 
float  the  embryo  Is  disi>en.sed  with,  and  the  licpiid  Is  made  of  sufflclent  density 
to  effect  that  purpose  by  mixing  into  it  some  starchy  matter  from  a previous 
operntiyn,  or  In  proces.s  of  separation,  and,  by  preference,  in  its  uudried  stjue." 

In  this  patent  to  Anderson  the  hull  was  first  separated  from  the 
germ,  or  “embryo,”  as  Anderson  calls  it,  by  an  operation  calknl 
“decortication.”  The  “separating  process”  mentioned  in  the  quota- 
tion was  intended  to  part  from  the  germ  or  embryo  the  starchy  mat- 
ter or  perisptTm  adhering  thereto.  The  words  quoted  st‘em  to  in- 
dicate that,  in  place  of  salt,  starchy  particles  may  be  taken  up  and 
held  in  suspension  by  the  water  during  the  operation,  and  that  the 
litpiid  may  be  thereby  made  of  siitticieut  density  to  float  the  germs, 
which  can  then  be  removed,  leaving  the  starchy  portion  behind. 
The  Anderson  patent  contains  no  other  suggestion,  than  as  above 
quoted,  in  any  w’ay  pertinent  to  the  question  here.  It  contains  no 
suggestion  of  any  apparatus  of  any  kind  to  be  used  in  carrying  out 
the  hint  contained  in  the  language  above  quoted.  No  stirrer  or 
iiK^cdianical  appliance  is  proposed,  whereby  the  dissolution  and  lib- 
eration of  the  staren  particles  may  be  aided  and  controlled  tow’ards 
any  practical  result.  The  language  quoted  contains  a hint  which 


Digitized  by  GoogI 


CHICAGO  8UGAR-KEFINING  CO.  V.  CHARLES  ROPE  GLUCOSE  CO.  601 


t 

Digitized  by  Goog[e 


might  have  developed  something  useful  by  further  experiment  with 
apparatus  to  be  contrived  by  the  experimenter.  It  is  enough  for  the 
present  case  that  Anderson  got  rid  of  the  hulls  by  decortication. 
The  idea  of  sejtarating  the  germs  from  the  hulls  by  making  the  con- 
taining liquid  of  such  density  as  to  tloat  the  former  and  submerge 
the  latter,  such  liquid  being  starch  milk,  itself  obtaincnl  in  the  ojur- 
ation,  which  operation  is  to  go  on  continuously  uj)Ou  a mass  of  ma- 
terial kept  uniform  in  volume  by  a. regulated  fec*d,  is  not  found  in 
the  Anderson  patent.  The  idea  of  so  controlling  the  density  of  the 
liquid  that  the  hulls  will  sink,  or  of  utilizing  a litpiid  so  obtained  to 
separate  the  g(*rms,  not  only  from  the  starch,  but  also  from  the  hulls, 
is  not  found  in  that  patent.  It  will  scarcely  do  to  say  that  the  ])ro- 
cess  of  the  claim  in  suit  is  anticipated  by  the  Anderson  patent,  or 
that  prior  processes  wherein  foreign  substances  or  chemical  combi- 
nations w^ere  resorted  to  to  obtain  the  requisite  density  in  the  sep- 
arating fluid  can  be  treated  as  anticiimting  the  process  of  the  patent 
in  suit. 

Each  of  the  experts  for  appellees  swears  that  in  his  judgment  the 
Cavaye  British  patent  of  1872  shows  most  distinctly  the  process  of 
the  process  claim  in  suit.  The  apparatus,  in  vertical  longitudinal 
section  and  in  plan,  is  shown  in  the  two  figures  below: 
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Following  Is  the  description  of  the  apparatus,  and  of  what  takes 
place  by  means  of  it,  as  given  in  the  patent. 

“The  said  apparatus  Is  constructed  with  a vat,  A,  filled  with  water.  In  which 
the  mixture  of  germs  and  crushed  grains  is  caused  to  fall  by  means  ol  a 
rectangular  vibrating  hopper,  B,  the  bottom  of  which  is  formed  of  an  iron 
plate  perforated  with  holes  so  as  to  distribute  the  fall  of  the  material  upon 
a sutflclently  largo  surface  of  the  basin,  A.  whereby  the  lighter  germ  will  be 
caused  to  float  on  the  top,  and  the  heavier  fragments  of  maize  will  fall  to  the 
bottom.  The  hopper,  B,  is  supported  upon  two  parallel  columns,  c,  and  car- 
ries at  its  side  an  angle  block,  D,  continually  pressed  by  the  springs,  E,  against 
a cogwheel,  E,  attached  to  the  vertical  axle,  G.  fixed  at  the  center  of  the  vat. 
A.  A gatherer,  which  is  put  In  motion  by  the  shaft,  G,  and  whose  height  may 
be  vari(*d  by  an  arm,  N,  brings  back  the  floating  germs,  and  directs  them 
towards  the  door,  I,  through  which  they  pass  out  of  the  apparatus.  A second 
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grathoror,  J,  near  the  bottom,  and  actuated  by  the  shaft,  G,  pushes  the  crushed 
maize  Into  an  aperture.  K.  made  at  the  bottom  of  the  vat.  whence  the  sub- 
stance falls  into  a conduit,  L,  closed  i>y  a trapdoor.  M,  wlilch  opens  and 
sliiits  automatically.  The  arm,  N,  jointed  at  O,  controls  a socket.  P,  to  which 
Is  suspended  a lever,  Q.  one  of  whose  jointed  ends  is  fixed  to  the  horizontal 
rod.  R,  fixed  upon  the  shaft,  G.  It  also  acts  as  a j?uide  to  the  rods.  S.  to 
which  the  patherer.  J.  is  suspended,  and  which  are  themselves  supported  by 
the  free  end  of  the  lever,  Q,  By  this  contrivance  the  patherer,  J,  can  l>e  raised 
or  lowered  according  as  it  Is  desired,  or  not,  to  extract  the  material  collected 
together  at  tlie  bottom  of  the  vat.  A.  Behind  the  gatherer  is  placed  a hori- 
zontal shaft,  T,  put  in  motion  by  cogwheels,  U,  controlled  by  the  shaft,  G,  and 
cnn*ying  at  Its  extremity  a roller,  V,  which  moves  upon  a circular  way  cut 
upon  the  circumference  of  the  vat.  A,  and  which  thus  gives  to  the  entire 
apparatus  a general  driving  motion  Into  the  vat,  A.  Upon  the  shaft,  T,  Is 
tixctl  an  agitator,  X,  for  separating  from  the  grain  the  germs  which  have  been 
drawn  down  to  the  bottom  of  the  vat,  and  which  are  thus  brought  back  to 
the  surface  of  the  liquid,  whence  the  gatherer,  H,  conducts  them  out  of  the 
apparatus.”  ‘Tn  order  to  produce  alternately  the  agitation  of  the  liquid,  the 
shaft,  (1.  which  may  receive  motion  fi*om  any  suitable  driving  shaft.  Y.  trans- 
mits it  by  means  of  a liorizouLal  shaft.  Z,  to  two  vertical  shafts,  W.  whereon 
are  fixed  three  eccentrics,  a,  f,  J.  The  eccentric,  a,  controls  the  balancing 
levers,  s.  which  regulate  the  position  and  the  motion  of  the  agitator,  X,  and 
of  the  gatlierer,  J.  The  eccentric,  f.  controls  the  cock,  E,  by  which  the  water 
comes  into  the  vat.  A.  The  eccentric,  j,  regulates  by  means  of  a balancing 
lever,  z,  the  opening  and  closing  of  the  slide  valve,  M,  for  the  discharge  of 
the  water  and  the  crusla-d  maize.  It  results  from  the  use  of  this  system  of 
eccentrics  that  at  the  moment  when  the  gatherer,  J,  Is  to  be  actuated,  the 
whole  mechanism  which  supports  the  agitator,  X,  descends  simultaneously, 
the  cogwheels,  U,  no  longer  control  themselves,  and  the  agitator  ceases  to 
move,  in  order  to  allow  the  fragments  of  maize  to  settle  at  the  bottom  of 
the  receiver.  A,  whence  the  gath(*rer,  J,  carries  them  Into  the  funnel,  K.  The 
latter  precedes  the  outlet  valve.  M,  which  opens  and  shuts  alternately  in  a 
very  short  time,  determined  by  the  eccentric,  j,  so  as  to  allow  the  escape  only 
of  liquid  strongly  charged  with  fragments  of  maize;  the  introduction  of  water 
being  effected  In  the  same  manner  at  intervals,  and  in  quantiUea  always  equal 
to  the  volume  discharged  by  the  apparatus.” 

In  the  case  of  the  patent  in  suit  the  preliminary  softening  of  the 
grain,  and  the  crushing  of  the  softened  grain  which  follows,  and  the 
subsequent  stirring  of  the  mixture  of  softened  and  crushed  grain  and 
water,  is  functional  in  libemting  and  dissolving  the  starchy  particles  to 
make  the  starch  milk.  In  the  Cavaye  patent  the  grain  is  crushed  dry, 
and  the  dry  jjarticles  dropped  on  the  surface  of  the  large  tank  contain- 
ing clear  water,  “whereby,”  it  is  said  in  the  specification,  “the 
lighter  germ  will  he  caused  to  float,  and  the  heavier  fragments  of 
maize  will  sink  to  the  bottom.”  It  is  a fact  shown  beyond  question 
in  this  record,  and  even  in  this  very  patent,  that,  if  the  water  remain 
quiet  and  undisturbed,  all  fwits  of  the  grain  will  sink  to  the  bottom. 
But  by  the  revolution  of  tlu*  shaft,  G,  to  which  are  fixed  the  two  arms 
of  the  swei'per,  U,  the  cross  pieces,  R,  and  Q,  carrying  the  gatherer,  J, 
and  the  shaft,  T,  carrying  the  vertically  revolving  stirrer,  X,  the  water 
is  agitated,  and  made  to  run  centrifiigally  around  the  tank,  while  the 
crusluHi  grain  is  shaken  from  the  hopjx?r.  This  action  (possibly  re- 
ferred to  where  it  is  sjiid  that  “the  lighter  germ  will  be  caused  to  float”) 
will  probably  tend  to  throw  the  genns  to  the  upper  surface  of  the 
w’ater,  and  towards  the  exterior  circumference,  so  that  more  or  less  of 
the  germs  may  collect  against  the  outward  bend,  and  towards  the 
extremity  of  each  arm  of  the  broad  sweeper,  II,  and  be  throwm  over 
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the  lower  edge  of  the  opening,  I,  at  each  half  revolution.  “A  gatherer 
which  is  put  in  motion  by  the  .shaft.  G,  and  whose  height  may  be  varied 
by  an  arm,  N,  brings  back  the  tioating  germs,  and  directs  them  to- 
wards the  door,  I,  through  which  they  pass  out  of  the  ap|>aratus.’’  The 
Cavaye  piitent  was  an  importation  from  France.  Tin*  words  qindej 
were  used  in  translating  from  the  French  into  the  English.  ‘*IJrings 
back  the  floating  germs,  and  directs  them  towards  the  door,  I.’'  .seems 
to  mean  that  the  lloating  germs  are  swept  Iwick  from  the  ctuiter  of  the 
upper  surface  of  the  water  towards  the  outer  circumference,  whence 
tln*y  are  pushed  over  the  op€*niug,  I,  by  the  curved  end  of  the  swec*|H*r, 
II.  It  must  be  understood  that  as  the  broad-bottomwl  Ik)X  or  hopper, 
II,  commences  to  vibrate  and  shake  down  the  dry,  crushed  corn,  the 
sweepers  or  gatherers,  II  and  J,  and  the  interuKHliate  cross  and  iii> 
right  pieces,  and  the  shaft,  T,  carrying  the  vertically  revolving  stirrer, 
X,  are  all  turning  in  the  water  with  the  shaft.  G.  A r(*gulated  cur- 
rent setting  towards  the  door,  I,  is  not  contemplated  in  this  apjmnitiis. 
As  the  backwardly  slanting  end  of  (\ich  forwardly  curved  ann  of  the 
broad  sweeper,  II,  pas.'^es  the  door,  1,  a portion  of  the  tioating  germs 
supposi'd  to  be  collected  against  it  will  be  thrown  out  at  such  door  or 
opening.  “The  said  apixiratus  is  constructed  with  a vat,  A,  tilled 
with  watiT.’’  As  the  crushed  com  is  shaken  into  the  vat,  of  course,  a 
portion  of  the  water  must  be  exiM‘lled,  but  tin*  action  of  the  mechanism 
in  the  vat  is  such  that  this  expulsion  would  seem  uncontroIh*d  and 
irregular.  At  all  events,  the  liquid  so  ejected  is  not  the  starch  milk 
of  the  patent  in  suit,  but  water.  If,  in  this  Cavaye  pittent.  any  li(iui<l 
at  all  analogous  to  starch  milk  can  be  formed,  such  liquid  is  eJectiHl 
tlu’ough  the  bottom  of  the  vat,  and  not  thmugh  the  door,  I,  The 
action  of  this  appiratus  is  intermittent.  After  a certain  accurmibt- 
tion  has  been  made  in  the  bottom  of  the  tank,  the  operation  et*!ises. 
The  water  then  becomes  quiet,  and  all  j)arts  of  the  gnrin  remain- 
ing in  the  tank  sink  to  the  bottom.  The  gatherer  or  scra|M*r,  J. 
having  be<*n  lowered,  now  scrapes  the  mass  of  crushed  grain  along  the 
bottom  to  the  funnel,  K,  through  which  it  passc*s  out  of  the  tank. 
When  the  at)paratus  commenced  to  o|ierate,  the  tank  held  only  ch*ar 
water.  The  operation  stops  after  a time,  “in  order  to  allow  the  frag- 
ments of  maize  to  settle  at  the  bottom  of  the  receiver.  A,  whence  the 
gatherer.  J,  carries  them  into  the  funnel,  K.”  It  is  the  reasonable  in- 
ference from  the  drawings  and  the  language  of  the  specification  that, 
when  the  o])cration  stops  for  the  pur|x>se  of  removing  the  accumula- 
tion in  the  bottom,  the  action  of  the  scraper.  J,  in  circling  around  the 
bottom,  is  continued,  and  the  opening  and  closing  of  the  valve  under- 
neath the  funnel,  K,  are  repeated  until  approximately  all  the  accumula- 
tion in  the  bottom  has  passed  out.  Meantime  the  eccentric,  f,  ojmis 
at  alternate  intervals  the  water  pas.sage  at  the  side  of  the  tank,  so  thar 
for  each  volume  of  the  mixture  discharged  through  the  bottom  an 
e(jual  volume  of  pure  water  is  let  into  the  tank.  TIk*  valve,  M,  “ofx*ns 
and  shuts  alternately  in  a very  short  time,  detennined  by  the  ecceniric, 
j,  so  as  to  allow  the  escape  only  of  liquid  strongly  charged  with  frag- 
ments of  maize;  the  introduction  of  water  being  efTe(*ted  in  tin*  siine' 
manner  at  intervals,  and  in  quantitii^  equal  to  the  volume  discliarg»*d 
by  the  apj>aratus.'’  Whatever  lUiuid  escapes  through  the  bottom  is 
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‘‘strongly  charged  with  fragments  of  maize.’^  The  starch  milk  of  the 
patent  in  suit  is  not  a liquid  charged  with  “fragments  of  maize/’  in  the 
sense  in  which  these  words  are  used  in  the  quotation,  but  a liquid  in 
which  fragineuts  of  starch,  previously  softened,  have  been  dissolved, 
and  are  so  held  in  suspension.  It  is  not  the  theory  or  sense  of  the 
Cavaye  patent  that  the  dtaisity  of  tin*  liquid  towards  the  upper  surface 
is  to  be  alTected  by  starch  miik,  or  that  starch  milk  is  to  generated 
for  such  a puipose,  or  that  a special  density  is  requisit(^  to  float  the 
germs,  or  that  a required  density  is  to  be  unifonnly  maintained  by 
means  of  starch  milk.  Whatever  action  in  the  w'ay  of  flojiting  the 
germs  the  Cavaye  apparatus  has  at  all,  it  has  initially,  and  as  soon  as 
the  crushed  grain  commences  to  fall  into  the  clear  water.  It  is  ap- 
jiiirently  the  theory  of  that  patent,  not  that  the  density  of  wafer  may 
be  increased  by  starch  held  in  suspension  so  that  the  germs  will  rise 
on  an  undisturbed  surface,  and  be  carried  by  an  overflow  out  of  tin? 
tank  by  the  door,  I,  but  that  by  the  mechanical  appliances  in  the  tank 
such  motion  may  be  communicated  that  the  germs  as  they  fall  from  the 
vibrating  hopper,  It.  will  remain  and  collect  on,  and  be  thrown  or 
swept  from,  a liquid  surface  when  the  liquid  is  pure  w’ater.  In  the 
Cavaye  patent  the  density  of  the  liquid  towards  the  upper  surface,  so 
far  as  the  same  may  be  affected  by  particles  of  starch  held  in  suspen- 
sion, if  it  be  so  affected  at  all,  is  not  maintained  uniform.  But  the 
grain  is  not  prepared  with  any  view  of  liberating  and  dissolving  starch 
particles  to  be  held  in  suspension  for  the  puqjose  of  increasing  the 
density  of  the  liquid.  It  is  by  force  of  the  prmress  patent  in  suit  th,at 
the  idea  suggests  itself  that  Aie  density  of  the  water  in  the  Oavavfj 
tank  may  be  affected  in  some  degree  by  starch  particles  in  susp^msion. 
The  conception  of  a starch  milk  formed  by  the  disintegration  of  pre- 
viously softened  starch  in  the  grains,  and  maintained  at  such  density 
as  to  float  and  carry  off  by  its  oveHlow,  from  a surface  otherwise  un- 
disturbed, the  germs  of  corn,  while  the  hulls  sink  through  such  liquid 
to  the  bottom,  is  not  found  or  in  any  w’ay  suggested  by  the  Cavaye 
patent. 

The  infringement  of  the  claim  of  the  process  |>ateat  seems  beyond 
question.  A])pellees  have  the  sopjirating  tank  or  trough  with  the 
rounded  bottom,  into  one  end  of  which  is  introcluce<l,  mixed  with  water, 
corn  W’hich  has  been  fii-st  soft(*in  d,  and  then  crushed.  They  have  the 
horizontal  revolving  bladed  shaft,  with  the  blades  set  at  an  angle  to 
the  planes  of  revolution,  which  gradually  inov(  s the  stratum  of  hulls 
towards  the  far  end  of  the  tank.  wlu‘re  such  hulls  are  passed  from  the 
tank  through  an  outlet  with  an  adjustable  gate,  and  there  received  on 
a s^’reen  through  which  such  portion  of  the  starch  milk  as  gcx^s  out 
with  the  hulls  is  drained  into  a resenoir.  They  have,  for  the  surface 
overflow  of  starch  milk  and  gemis,  a pipe  through  the  far  end  of  tlu*ir 
tank  or  trough,  the  mouth  or  interior  end  of  which  is  curved  upwards 
towards  the  level  of  the  liquid.  Towards  and  through  this  outlet  the 
current  from  the  upjxT  surface  carries  the  genus  and  starch  milk  to  a 
receiving  sieve,  through  which  the  starch  milk  drains  info  a reservoir. 
At  the  receiving  end  a cross  piece  is  attached  either  to  and  across  the 
upper  portion  of  the  tank,  or  else*  to  that  edge  of  the  inlet  or  feed  pipe 
or  conductor  most  remote  from  the  receiving  end  of  the  tank,  in  or- 
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der  to  prevent  the  influx  of  the  mixture  from  disturbing  the  upper  sur- 
face of  the  water  into  which  the  germs  are  to  rise.  In  the  process 
made  use  of  by  appellees  the  staich  milk  formed  in  the  course  of 
the  operation,  and  out  of  the  materials  operated  upon,  is  the  im*ans  of 
raising  the  germs  to  the  surface  while  the  hulls  remain  in  the  Isutom. 

The  patent  No.  247.153  concerns  certain  mechanism  or  apparatus  for 
use  in  carrying  out  the  pro<*ess  of  the  other  patent.  As  stated  in  the 
commencement  of  this  opinion,  tv\o  claims  of  this  second  patent  are 
here  in  dispute, — the  first  and  the  fifth.  The  first  reads: 

“A  separating;  tank  or  compartment,  provided  with  a stirrer,  and  having  a 
chute  or  opening  in  its  wall  for  fixing  the  direction  of  the  overflow  from  the 
separating  compartment,  in  combination  with  an  inclined  vil)raliug  sieve  for 
screening  the  germs  carried  off  In  the  overflow,  and  a trough  or  re.^iervoir  for 
receiving  the  starch  milk  which  drains  through  the  nteshes  of  such  sieve,  and 
means  for  mechanically  rentoving  from  the  lower  stratum  of  the  mixture  in 
the  separating  tank  the  heavier  portions  of  the  coni,  consisting  of  the  hulls 
and  matter  adherent  thereto,  substantially  as  described,” 

The  specification  of  this  patent  shows  near  the  far  end  of  the 
separating  tank  a cross  partition.  If  a horizontal  line  be  drawn  along 
this  partition,  from  one  side  of  the  tank  to  the  other,  and  through 
the  center  of  the  revohing  shaft,  the  lower  portion  of  this  partition,  as 
far  as  described,  would  Ik?  a half  circle.  Oue-half  of  this  half  circle  is 
cut  away,  leaving  an  opening  in  said  partition  in  the  form  of  a quad- 
rant. Through  this  opening  the  adjacent  extremity  of  the  stratum 
of  hulls  is  continuously  moved  by  the.  bladed,  revolving,  horizontal 
shaft.  A series  of  elevator  buckets,  fastened  to  a belt  running  on 
pulleys,  removes  the  hulls  as  the  same  are  push(Hi  through  said  opening. 
The  expert  for  appellant  was  of  opinion  that  the  ‘‘means  for  mechan- 
ically removing  from  the  lower  stratum  of  th(‘  mixture  in  the  separat- 
ing tank  the  heavier  portions  of  the  corn,  consisting  of  the  hulls  and 
matter  adhering  thereto,  substantially  as  described,”  was  the  bladed 
horizontal  shaft,  and  the  hole  through  the  jjiirtition,  as  last  described. 
This  bladed  shaft  is  previously  s|)ecified  as  a factor  in  the  claim.  It 
is  called  the  ‘‘stirrer.'*  As  this  claim  is  worded,  the  means  for  n^mov- 
ing  the  hulls  from  the  lower  stratum  of  the  mixture  is  obviously  the 
string  of  elevator  buckets.  The  lower  stratum  runs  through  the  <ux  n- 
ing  in  the  partition.  The  removal  is  from  the  (*xtrenie  end  bt*yond 
the  partition.  Since  the  elevator  buckets  are  functional  in  lifting 
the  hulls  to  an  elevation  whence  the  starch  milk  will  run  b;ick  into  th»* 
separating  compartment  (a  portion  by  the  box  which  iuclos(*s  the  buck- 
ets, and  the  remainder  by  a pipe),  the  hoh*  through  the  bottom  of  ajv 
pelh*es’  trough  is  not  the  t*quivalent  of  the  buckets,  with  their  ass«^• 
ciated  mechanism.  Tli(‘S(‘  apparatus  claims  are  to  be  read  and  thought 
about  as  though  the  process  which  they  are  iiitetided  to  subseuwe  wtue 
public  prop(*rty,  open  alike  to  ai)pellees  as  to  apix^llant.  So  und-n- 
stood,  the  fifth  claim,  ‘‘in  a se|>arating  tank,  substantially  such  as  de- 
.scrilx'd,  the  shallow  vertical  partition,  C',  as  and  for  the  puqx)s<^  s*  t 
forth,”  does  not,  in  our  judgment,  involve  invention.  The  purp<ise 
being  to  prevent  the  surface  where  the  germs  are  to  float  from  l)cing 
disturbed  by  the  influx  of  the  mixture  to  be  sejwrated,  the  .«jhaIlow 
vertical  |>arlition,  C'*,  is  obvious.  To  contrive  such  a pjirtition  for 
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such  a purpose  would  ?;eein  not  to  involve  invention.  We  think 
the  process  claim  of  the  first  patent  is  valid,  and  that  the  same  has 
been  infringed,  that  there  is  no  infringement  of  the  first  claim  of  tlie 
apparatus  patent,  and  that  the  fifth  claim  of  the  apparatus  patent  is 
void.  The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

WOODS,  Circuit  Judge  (dissenting).  We  are  agreed  that  the  ap- 
paratus of  Behr’s  second  jiatent  contains  no  invention,  or  has  not 
been  infringed,  and  it  seems  to  me  equally  clear  that  the  process  of  his 
first  patent  is  lacking  in  the  essential  quality  of  novelty.  In  the  prin- 
cipal opinion  it  is  said: 

“If  the  operation,  namely,  the  automatic  separation  of  the  increasing  mass 
of  com  Into  germs,  hulls,  and  starch  by  means  of  starch  milk,  itself  continu- 
ously and  automatically  formed  in  the  course  of  the  operation,  be  new,  then 
the  claim  would  seem  to  be  valid  and  patentable.'’ 

While  this  proposition,  which  seems  to  be  advanced  as  the  basis  of 
the  discussion,  and  as  the  test  of  patentability,  makes  a “continuous’^ 
and  “automatic”  formation  of  starch  milk  out  of  an  “increasing  mass” 
of  com  essential  characteristics  of  the  process,  the  claim  of  the  patent 
does  not  require  their  presence.  The  apparatus  described  is  capable 
of  a constant  operation,  but  whether  the  starch  milk  will  be  continu- 
ously formed,  like  the  continuity  of  other  parts  of  the  process,  de- 
pends, as  the  specification  itself  says,  “upon  the  continued  introduction 
into  the  seijarating  tank  of  crusluHl  corn  and  water  in  the  proper 
relative  proportions,”  and,  it  should  have  bc^en  added,  in  proper  quan- 
tities; but  that  such  continuity  of  moveni(*nt  in  any  step  of  the  pro- 
cess is  not  an  indisjiensable  characteristic,  the  wording  of  the  claim 
leaves  no  doubt.  If  it  were,  it  would  be  possible  to  use  the  very 
apparatus  described  for  the  purpose  of  accomplishing  the  intended 
results  of  the  process,  without  infringing  the  claim,  simply  by  pass- 
ing the  softened  corn  through  the  crusher  and  into  the  mixing  tank  in- 
termittently, or  in  irregular  quantities,  determined  arbitrarily  in  the 
course  of  operation,  or  by  a predetei  iniiud  arrangi'meiit  of  the  deviee 
for  the  purpose  of  causing  a regularly  intermittent  action.  The 
essential  part  of  the  process,  it  is  evident,  is  the  use  of  the  starch  milk, 
produced  in  the  course  of  the  oijeration,  as  the  means  of  separating 
the  germs  from  the  hulls;  and,  if  the  claim  is  to  be  so  construed  as 
to  include  the  effects  of  the  operation  of  the  aj>paratus  describ'd, 
it  is  easy  of  evasion,  because  neither  the  entire  apparatus,  nor  any 
part  of  it,  is  indisiu  nsjibh'  to  the  performance  of  the  process.  Tin* 
complete  separation  of  the  germs,  hulls,  and  starch-making  parts  of 
corn,  by  means  of  starch  milk  produced  in  the  operation,  nuiy  be 
effected,  in  the  simplest  way,  by  mixing  the  softened  and  crikshed 
coni  and  water  in  any  kind  of  vt'ssel,  by  hand  or  otherwise,  decanr- 
ing enough  of  the  liquid  to  carry  off  into  another  r(MO]jtacle  the  tloat- 
ing  germs,  or  removing  the  genns  from  the  mixture  by  means  of  a 
perforated  scoop  or  ladle.  Tlie  use  of  screens  to  separate  either  germs 
or  hulls  from  the  starch  milk  had  been  well  known  from  the  begin- 
ning of  the  art,  and  the  appliances  for  that  purpose  described  as  a part 
of  Behr's  apparatus  are  mere  aggregations;  and  the  scri'ening,  as  a 


Digitized  by  Google 


G08 


28  c.  C.  A.  REPORTS. 


Step  in  the  process  claimed,  is  likewise  an  aggregation.  ^Miat  is 
meant  by  calling  the  proces.s  “automatic,*’  if  anything  more  than  that 
it  is  (‘ffeclcil  by  force  of  natural  laws  and  by  the  mechanical  agencit*s 
brought  into  action,  I do  not  know.  Once  the  crushed  com  and 
water  are  in  the  mLxing  tank,  the  process  is  of  that  character;  but  how 
the  softened  corn  is  suj»plied  to  the  crusher,  from  wdiich  it  falls  into 
the  mixing  tank,  and  how  the  quantity  supplied  is  r(*gulated,  does  not 
app(*ar,  but  evidently  it  is  impossible  that  the  delivery  in  the  manner 
and  quantity  required  shall  be  wholly  automatic.  I find  nothing  either 
in  the  specification  or  claim  to  justify  calling  the  corn,  in  process  of 
separation,  an  “increasing  mass.”  At  the  very  commencement  of 
the  operation,  and  until  the  S4.*parating  tank  has  been  filled  to  the 
point  of  overflow,  there  will,  of  course,  be  an  increase  of  tlie  quantity 
of  corn  in  the  tank;  but,  once  the  overflow  has  commenced,  there 
will  apparently  be  no  further  increase  while  the  process  goes  on.  On 
the  contrary^  the  quantity  will  be  unvarying,  if  the  influx  from  the 
mixing  tank  Is  constant  and  steady,  as  it  is  intended  to  be.  If  the 
substance  of  the  claim  is,  as  I think  it  was  intended  to  be,  in  the  use 
of  the  starch  milk  produced  in  the  course  of  operation  as  the  means 
of  sc^paraling  the  germs  and  the  hulls  from  each  other,  and  if  the  ap- 
paratus described  is  referred  to  simply  as  an  available,  but  not  indis- 
pensable, agency  of  effecting  the  process,  then  the  words  “automatic,” 
“continuou.s,”  and  “increasing  mass,”  instead  of  indicating  essential 
characteristics,  are  merely  incidental,  and  in  resjK*ct  to  the  question 
of  novelty  or  invention  are  of  no  significance.  It  is  said,  “This  is 
not  an  intermittent  process”;  but,  as  already  suggested,  it  may  be 
intennittent  without  change  of  its  essential  character, .and  may  be 
intermittently  performed  ui)on  the  apparatus  by  which  it  is  intended 
to  be  made  continuous.  If  the  fc'ed  is  entirely  stopped,  the  surface 
overflow’,  it  is  true,  will  stop,  but  the  mechanism  meanwhile  may 
go  on.  keeping  up  the  agitation  in  the  separating  tank  until  the  feed 
is  renewed  and  the  overflow’  recommences. 

However  the  claim  is  to  be  interpreted,  there  is  no  step  of  it  which  is 
not  aniicipiited  in  the  prior  art.  The  chief  feature,  the  production  and 
use  of  the  starch  milk,  is  distinctly  and  unmistakably  suggested  in  the 
second  Hritish  patent  of  Anderson.  In  his  first  patent  he  had  described 
a process  whereby  the  maize  was  first  softened,  then  crushed,  and  then 
“placed  in  a fluid,  the  siH  ciftc  gravity  of  which  must  be  such  as  to 
allow  the  perisperm  or  albuminous  portion  of  the  grain  to  sink  to  the 
bottom  of  the  containing  vessel  whilst  the  embryo  floats  ujwn  the 
surface  of  the  fluid”;  and  it  is  added  that  a liquid  of  the  requisite 
density  and  strength  may  be  obtained  conveniently  and  economically 
by  the  use  of  salt  and  water.  The  idea  of  separating  the  constituent 
jiarts  of  corn  of  different  degrees  of  specific  gravity  by  means  of  a 
iicpiid  of  intennediate  gravity  is  here  fully  develop^,  but  the  possi- 
bility of  cff<*cting  the  separation  by  means  of  the  mixed  water  and 
starch,  or  starch  milk  produced  in  the  course  of  the  operation,  Ander- 
son had  not  them  perceived.  In  his  second  patent  he  supplied  that 
suggestion,  not  by  a hint,  but  by  an  unmistakable  statement  that 
the  saline  solution  may  be  dispensed  with,  and  a liquid  of  suflicient 
density  obtaiiuni  by  mixing  into  the  water  some  “starchy  matter  from 
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a previous  operatiou,  or  in  process  of  separation,  and,  by  preference, 
in  its  undried  state.”  The  meaning  of  that  statement  is  not  obscure. 

‘‘Other  suggestion”  was  not  necessary  to  help  it  out.  It  means  clearly, 
as  in  the  opinion  of  the  court  it  is  conceded  “to  seem  to  indicate,  that, 
in  place  of  salt,  starchy  particles  may  be  taken  up  and  held  in  sus- 
pension by  the  water  during  the  oiK*ration,  and  that  the  licjuid  may 
be  thereby  made  of  sufficient  density  to  float  the  germs,  which  can 
then  be  removed,  leaving  the  starchy  portion  behind.”  No  other  pos- 
sible meaning  has  been  suggested.  The  objection  made  that  no  ap-  . 
jmratus,  stirrer,  or  mochani(’aI  applian<*e  for  carrying  out  the  hint  to  a 
practical  result  was  proposed,  is  not  only  not  tenable,  but  is  destructive 
of  the  argument  it  is  intended  to  suy»i»ort.  The  method  and  means 
suggested  for  carrying  out  the  process  are  the  same,  whether  salt  or 
starch  is  used  to  strengthen  the  liquid;  and,  if  the  Anderson  patent 
does  not  anticipate  the  use  by  Behr  of  starch  milk  so  produced  for 
that  purpose,  then  his  use  of  the  saline  solution  would  not  be  an  antici- 
pation, if  Behr,  in  connection  with  his  apparatus,  had  claimed  the  use 
of  that  or  any  other  mixture  for  the  same  purpose.  A further  objec- 
tion is,  that,  before  applying  his  process,  Anderson  got  rid  of  the  hulls 
by  decortication.  The  character  of  the  process,  evidently,  is  the  same, 
whether  the  corn  has  or  has  not  been  decorticated.  Besides,  de- 
cortication was  no  part  of  Anderson’s  first  process,  which  in  other  re- 
spects is  identical  with  his  second;  and,  once  the  availability  of  starch 
milk  had  been  disclosed  in  the  second  patent,  the  practicability  of 
using  it  in  the  process  of  the  first  patent,  to  separate  the  germs  from 
other  parts  of  the  softened  and  crushed  com,  which  had  not  been  de- 
corticated, became  evident,  and  thereafter,  of  course,  could  not  be 
the  subject  of  discovery  or  invention.  That  this  was  so,  by  reason  of  the 
Andereon  process,  or  of  some  other  process  theretofore  known  in  the 
art,  is  recognized  in  the  specification  of  the  patent  in  suit,  where  it  is 
said: 

“l  am  aware  that  corn  which  has  been  subjected  to  wet  crushln;?  has  been 
stirred  In  a tank  preparatory  to  being  sifted;  but  in  such  cases  the  mixture 
of  com  and  water  has  been  separated  into  only  two  parts,  to  wit,  the  starch 
milk  and  the  refuse,  consisting  of  hulls  and  genus  together.  By  my  invention 
the  hulls  and  germs  are  separated  from  each  other,  and  collected  in  diOTcrent 
receptacles.” 

This  attempt  to  make  a distinction  between  a process  for  separat- 
ing com  into  two  parts,  and  one  for  separating  it  into  three  parts, 
is  a specious  pretense.  The  separation  by  Behr’s  process  is  in  fact 
into  four  parts, — the  germs,  hulls,  and  tw’o  distinct  bodies  of  starch 
milk  of  different  densities;  and  a seeming  virtue  might  just  as  well 
have  beeu  made  of  so  describing  and  claiming  the  process.  The 
art  of  separating  the  starchy  parts  of  corn  from  the  germs  and 
hulls,  or  from  either  germs  or  hulls,  is  recognized  in  the  earliest  pat- 
ents as  old  and  easy  of  accomplishment,  involving  nothing  but  sof- 
tening, crushing,  and  mixing  with  water,  and  screening.  The  prob- 
lem was  to  devise  a successful  method  of  separating  from  other  parts 
of  the  grain  the  germs,  in  order  to  convert  them  into  oil,  once  their 
value  for  that  purpose  had  been  discovered.  The  method  of  doing 
it,  by  softening  and  crushing,  and  then  mixing  the  corn  with  a 
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liquid  of  such  density  that  the  germs  would  rise  to  the  surface  while 
other  parts  sank,  and  the  fact  that  a liquid  of  proper  density  could 
be  obtained  by  mixing  water  and  salt,  and  tliat  the  starch  milk 
resulting  from  the  operation  of  the  process  itself  could  be  used  with 
the  same  effect,  were  discovered  by  Anderson,  and,  as  the  patent 
in  suit  concedes,  were  practiced  in  the  art.  All  that  has  been  done 
since  has  been  designed,  not  to  improve  the  process,  but  to  devise 
better  mechanical  means  for  carrying  it  into  effect.  And  even  in 
that  particular,  while  the  apparatus  of  Itehr  is  perhaps  better  than 
any  which  i)receded  it,  it  contains  nothing  which  can  be  dignified 
by  the  name  of  invention.  It  is  strikingly  like  the  apparatus  of 
Cavaye,  though  studious  care  seems  to  have  been  employed  to  create 
apparent  difft*rences,  both  in  mechanical  construction  and  in  the 
methods  of  operation,  but  neither  in  method  nor  mechanism  are  the 
differences  such  as  could  have  been  produced  only  by  invention. 
Cavaye’s  device  by  design  works  intermittently,  but  it  could  easily 
have  been  so  made  or  modified  as  to  work  continuously.  And  so. 
without  change,  the  apparatus  of  Behr  can  be  operated  intermit- 
tently, and,  with  modifications  suggested  in  the  Cavaye  machine, 
could  be  so  oi>erated  automatically.  In  Cavaye’s  device  the  crushed 
grain  is  fed  in  a dry  condition  into  the  mixing  and  separating  tank, 
while  in  the  device  of  Behr  tlie  grain  has  been  first  softened  and 
crushed;  but  either  mode  of  treatment  was  well  known,  and  open 
to  common  use.  To  the  assertion  or  inference  that  Cavave  had  no 
conception  or  knowledge  of  the  production  and  use  of  starch  milk 
as  the  medium  for  softening  the  germs,  it  is  sufficient  answer  that 
from  the  date  of  Anderson’s  second  patent  that  knowledge  belonged 
to  the  art,  and  Cavaye  must  be  presumed  to  have  had  it.  It  is  also 
said  that  starch  milk  would  not  form  from  dry  meal  dropped  into 
the  water  in  the  manner  of  Cavaye’s  device,  but  that  is  asserted 
without  other  proof  than  the  opinion  of  an  expert,  who,  aft«*r  star* 
ing  his  belief  to  that  effect,  went  to  the  other  extreme  of  saying  that, 
if  it  did  form,  it  would  become  so  dense  that  the  hulls  could  not  sink, 
showing  a percej)tion  that  the  starch  milk  must  inevitably  form  in 
the  Cavaye  tank,  while  the  fact  was  ignored  or  overlooked  that  there 
is,  in  the  operation  of  that  tank  and  its  adjuncts,  a regular  intro- 
duction of  fresh  water,  which  would  tend  to  prevent  undue  density, 
and  that,  if  necessary,  the  ipiantity  of  water  introduced  could  be 
vari(*d,  as  it  must  be  in  Behr's  process,  to  meet  the  requirements  of 
the  operation  as  it  goes  on.  It  is  said  further  that  “if  in  this 
Cavaye  i)atent  any  liquid  at  all  analogous  to  starch  milk  can  be 
found,  such  liquid  is  ejected  through  the  bottom  of  the  vat,  and  not 
through  the  door  at  the  top  of  the  tank”;  but,  manifestly,  before 
being  thrown  out  it  would  drive  the  germs  towards  the  surface,  and 
in  some  degree  would  itself  pervade  the  whole  body  of  water  in  the 
tank,  and  tend  to  give  it  the  density  necessary  to  carry  the  genns 
to  the  top,  thence  to  be  expelled  through  the  opening  provided  for 
that  purpose.  It  seems  to  me  equally  illogical  and  unw^arranted  to 
say  that  “it  is  not  the  theory  or  sense  of  the  Cavaye  patent  that  the 
density  of  the  licpiid  towards  the  upper  surface  is  to  be  affected  by 
starch  milk,”  since  in  a body  of  thoroughly  agitated  water,  as  that 
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in  the  Cavaye  tank  is  intended  to  bo,  there  can  not  be  a condition 
in  the  lower  jiarts  wliioh  will  not  with  some  effect  extend  to  the 
top,  and  it  is  not  to  be  presumed  that  Cavaye  did  not  understand 
and  intend  the  operation  of  natural  laws  so  well  and  g(*nerally  un- 
derstood that  mention  of  them  >vas  not  necessiiry.  u*  expiTt, 
while  denyinjj  density  of  water  in  the  tank  sullieient  to  lloat  the 
germs,  attributes  to  Cavaye  the  ridiculous  idea  that,  being  pushed  out- 
ward to  the  low  place  in  the  wall,  “the  thus  piled-up  germs  would 
tumble  over  the  top  of  the  said  low  place  in  the  wall,  and  thus  be 
discharged  from  the  tank.”  If  a single  germ  could  not  lloat,  it  is 
evident  that  a pushing  arm,  the  front  face  of  which  is  a perpendicular 
]>lane,  could  not  cause  a mass  of  them  resting  on  the  water  to  pile  up 
high  enough  to  tumbh*  out  over  the  top  of  an  oj>»uiing,  to  the  bottom 
of  which,  only,  the  water  came.  The  bottom  of  the  opening,  doubt- 
less, was  meant,  instead  of  the  top;  but,  so  amended,  the  proposition 
n^mains  impossible.  The  fact  that  the  germs  of  corn  do  not  tlojit  in* 
dear  water  was  w'ell  known  in  the  art,  and  presumably  to  Cavaye; 
and  w’hen  he  employed  in  his  specification  the  expre.ssion,  “whereby 
the  lighter  germs  will  be  caused  to  lloat  on  top,”  it  is  not  a fair  or 
uecessaiy  inference  that  he  understood,  or  8ui)|M)sed  others  would 
understand,  that  the  germs  would  float  instantly  upon  being  dropped 
into  the  clear  water,  nor  is  it  neces.sary  to  infer  that  his  meaning 
was  that  they  would  be  caused  to  float  by  reason  alone  of  the  agita- 
tion of  the  water  caused  by  the  devices  connected  with  the  rotating 
shaft.  The  agitation  was  doubtle.ss  intended,  like  the  paddles  of 
the  separating  tank  in  the  patent  in  suit,  to  be  instrumental  in  “pro- 
moting the  rising  of  the  germs  to  the  surface.”  To  sum  the  matter 
up,  the  prior  art  told  Cavaye  that  the  germs  of  com  could  be  made  to 
float,  and  the  hulls  to  sink,  in  a mixture  of  water  and  starchy  parts 
of  the  com  produced  in  the  process  of  separation;  and,  if  it  were  con- 
ceded that  the  apparatus  of  Cavaye  was  not  intended  to  embody  that 
process,  it  needed  no  material  alteration  or  reconstruction,  and  could 
involve  no  invention  to  make  it  do  so,  either  by  continuous  or  by 
intennittent  action. 

There  is  a jiossible  construction  of  the  claim  that  w’ould  make  it 
include  a proct^  which  might  be  declared  patentable.  If  the  terms  of 
the  claim  j)ermit  or  riMpiire  that  the  particular  effect  of  the  operation 
of  any  part  of  the  inechanisin  d(‘scribed  be  regarded  as  a constit- 
uent or  essential  part  of  the  process  as  claimed,  it  is  the  expression 
concerning  “the  influx  of  cnished  com  and  water  into  the  separat- 
ing tank.”  This  seems  to  be  regarded  by  the  court  as  making  the 
operation  describ(  d as  carried  on  in  the  mixing  tank  a part  of  the  pm- 
eess,  but,  if  it  has  that  effect,  it  should  also  be  regarded  as  includ- 
ing the  return  current  of  starch  milk,  wdiich  is  shown  to  come  back 
through  a pipe  into  the  sei)arating  tank  after  se|>aration  from  the 
hulls  by  the  action  of  the  vibratory  scri'en  near  the  top  of  the  ele- 
vating device;  but.  with  that  featm*e  included,  the  ap])cllees  have 
not  infringed.  That  refnin  current,  while  the  apparatus  is  kept  in 
motion,  and  supplied  with  crushed  corn,  as  intended,  is  a constantly 
efficient  force  in  causing  the  germs  to  be  carried  off  in  a surface 
cumeut  through  the  chute  of  the  separating  tank.  Indeed,  according 
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to  the  description  {riven  in  the  patent  for  the  apparatus,  the  return 
starch  milk  is  conducted  to  the  mixing  tank,  as  well  as  to  the  separat- 
ing tank,  by  means  of  two  distinct  pipes. 


(84  Fed.  71K).> 

HART  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Third  Circuit.  .lanuary  18.  1808.) 

No.  2. 

1.  Neutrat.ity  Laws— Mtlit.art  ExPEDiTtON— Questions  for  Jury. 

Whether  the  men  and  munitions  of  war  for  which  the  accuse<I  furnished 
transportation  constituted  a “military  e.\i>edItion.”  In  the  meaning  of  the 
statute,  or  the  men  were  traveling  as  Individuals,  without  organirjitlou  or 
concert  of  action,  and  the  arms  and  munitions  were  carried  as  articles  of 
legitimate  commerce,  and  whether  the  accused  had  guilty  knowledge  of 
the  facts  constituting  the  military  expedition,  if  it  were  such,  are  questions 
for  the  Jury,  under  proper  instructions,  when  from  the  evidence  a con- 
clusion adverse  to  the  accused  may  rationally  be  reached.  i 

2.  Same— Frovidino  Transportation. 

One  who  provides  the  means  for  transporting  a military  expedition  on  any 
part  of  its  journey,  with  knowdetlge  of  its  ultimate  destination  and  unlaw- 
ful character,  is  punishable  under  Rev.  St.  § 52S0. 

8.  Criminal  Law — Instructions — Expression  of  Opinion  on  the  Evidence. 
A federal  judge  may  express  his  opinion  as  to  the  weight  and  effect  of 
the  evidence,  if  at  the  same  time  he  clearly  informs  the  jury  that  they  are 
the  sole  judges  of  all  questions  of  fact.'-s 

4.  Same— Conduct  of  Trial— Admission  of  Eaudence. 

The  refusal  of  the  trial  judge,  after  the  evidence  on  both  sides  has  been 
clo.sed,  to  permit  defendant  to  examine  another  witness,  is  a matter  of  dis- 
cretion and  not  reviewalde. 

5.  Same— Sentence  to  State  Penitentiary. 

Tlie  sentencing  of  a feileral  convict  to  the  penitentiary  of  Penn.sylv.ania, 
with  a provision  that  he  shall  be  subject  in  all  respects  to  the  same  disci- 
pline and  treatment  as  state  convicts,  is  not  a sentence  to  hard  labor.  It 
adds  nothing  to  the  punishment  described  by  the  statute,  but  relates  only 
to  prison  government  and  control. 

Ache.son,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsvivaiiia. 

This  was  an  indictment  against  John  D.  Hart  for  alleged  violation 
of  the  neutrality  laws,  by  furui.shing  transportation  for  a military 
ex]K*dition  directed  against  the  Spanish  government  in  Cuba.  The 
defendant  was  con\icted  in  the  court  below  (78  Fed.  868),  and  there- 
upon suotl  out  this  WTit  of  error. 

Wm.  W.  Ivor  and  George  Gray,  for  plaintiff  in  error. 

James  M.  Beck  (Francis  Fisher  Kane,  on  brief),  for  the  United 
States. 

B(‘fore  ACITESON  and  DALLAS,  Circuit  Judges,  and  KERKPAT- 
KICK,  District  Judge. 

1 See  note  at  end  of  case. 

2 As  to  judges  expressing  opinions  on  the  facts  In  criminal  cases,  see  note  to 
Vany  v.  I’eirce,  20  C.  C.  A.  528,  subds.  12,  13  (pages  541,  542). 
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DALLAS,  Circuit  Judi;e.  Tlie  j’ravity  of  this  case  has  been  elo- 
<im*ntly  but  needlessly  adverted  to  by  counsel  on  either  side.  Its 
iiajHirtance  both  to  the  iniblic  and  to  the  plaintiff  in  error  is  obvious, 
and  it  has  received  our  most  careful  attention.  The  law  generally 
pertinent  to  it  has,  however,  been  so  fully  considered  by  tlie  supreme 
court  in  Wiborg  v.  1 J.  S.,  Ki3  U.  8.  632,  16  8up.  Ct.  1127,  1197,  that,  for 
the  most  part,  w’e  have  but  to  apply  the  principles  enunciated  in  that 
case  to  the  one  now  beffue  us.  There,  as  here,  the  indictment  was 
founded  upon  seition  52S6  of  the  Revised  Statutes,  which  is  as  follows: 


“Kvery  person  who.  within  the  territory  or  Jurisilictlon  of  the  United  States, 
begins,  or  sets  on  foot,  or  provides  or  prepares  the  means  for,  any  military  ex- 
pedition or  enterprise,  to  be  carried  on  from  thence  against  ilie  territory  or 
dominions  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people, 
witli  wlioin  the  United  States  are  at  peace,  shall  be  deemed  guilty  of  a Idgh 
misdemeanor,  and  shall  be  lined  not  exceeding  three  thousand  dollars,  and  im- 
prisoned not  more  than  three  years.” 


In  the  Wiborg  Case,  as  in  this  case,  the  defendant  below  was 
coiivictetl,  not  of  setting  on  foot,  but  only  of  providing  the  means 
for,  such  a military  expt‘dition  or  enteqtrise  as  this  section  de- 
nounces; and  there,  a.s  here,  the  main  questions  were  as  to  the  suffi- 
ciency of  the  proof — First,  of  the  existence  of  a military  exiM*dition 
or  ente  rprise,  under  the  statute;  and,  second,  of  tlie  defendant’s 
knowledge  of  the  facts  by  which,  if  at  all,  a military  exjiedilion  or 
enterprise  was  made  out.  In  Wihorg’s  Cas<‘  the  trial  judge  had 
subuiitti*d  these  matters  to  the  jury,  and  this  action,  and  the  in- 
structions which  accompanied  it,  wert?  iq>proved  by  the  supreme 
court.  As  to  the  first  question,  the  court  said: 

‘‘From  that  evidence  the  jury  had  a right  to  find  that  this  was  a military 
expedition  or  enterprise,  under  the  statute,  and  we  think  the  court  properly  in- 
structed them  on  the  sulijwt.” 


And  as  to  the  other  it  used  this  language: 

“We  repeat  tliat  on  the  second  mat(‘rlal  question,  namely,  whether  the  de- 
fendants aided  the  expedition,  with  knowledge  of  the  material  facts,  tlie  jury 
Wi  re  instructed  that  they  must  acijuit  unless  satisfied  beyond  reasonable  donlit 
that  defendants,  when  tliey  left  I’lilladelphla,  liad  knowleilge  of  the  expedition 
and  its  objects,  and  had  arranged  and  provided  for  its  transportation.  Wo 
hold  that  the  defendants  liave  no  adequate  ground  of  complaint  on  lids  branch 
of  the  case.” 


That  case  and  this  om*  were  tri(‘d  by  the  same  learned  judge,  and 
it  is  apparent  that  In*  intended  to,  as  it  is  clear  that  he  did,  charge 
upon  tin*  subjects  now  under  consideration  to  the  same  effect  on  both 
occasions.  Therefore  the  only  question  now  is  as  to  whether  the 
evidence  in  the  present  ca.se  was  so  materially  different  and  inadequate 
as  to  require  its  withdrawal  from  the  jury,  notwithstanding  the  prior 
authoritative  decision  that  the  jury’s  judgment  in  the  previous  one  Inid 
been  rightly  invoked.  If  Ihe  evidence  in  this  case  w'ere  believed  (and 
whether  or  not  it  should  be  was  left  to  tlu‘  jury),  there  could  be  no 
doubt  res{)ecting  the  primary  facts,  from  which  tin*  ultimate  facts  (the 
existence  or  nonexistenci*  of  a military  expedition,  and  of  incriminat- 
ing knowledge  on  the  p;irt  of  the  defendant)  were  to  be  deduced. 
The  court  Indow  held  that  uixin  both  these  points  it  was  for  the  jury 
to  draw  the  inference  which,  upon  giving  the  defendant  the  benefit 
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of  any  reasonable  doubt,  they  should  be  satisfied  was  the  proper  one; 
and  the  correctness  of  this  ruling  depends  upon  whether  or  not,  as  to 
(*n(‘h  of  the  questions  so  submitt^,  a conclusion  adverse  to  the  accused 
could  rationally  be  reached.  If  there  could  not  be,  we  agree  that  a con- 
viction should  not  have  been  permitted,  and  thus  we  are  brought  to  con- 
sider the  evidence.  It  shows  that  the  defendant  was  the  presidimt  and 
manager  of  the  J.  D.  Hart  Company,  and  that  that  comi>any  was  the 
owner  of  the  steamship  Laurada,  which  carried  the  men,  weapons,  and 
military  supplies,  charged  to  have  constituted  a military  exj)edition, 
from  a point  off  Ilarnegat  to  the  Island  of  Navassa.  where  they  were 
transferred  to  another  vessel,  the  Dauntless,  winch  thereupon  took 
them  away  in  the  direction  of  Cuba.  A recital  of  the  more  particular 
facts,  so  far  as  they  need  be  recited,  is  embodied  in  the  charge  of  the 
court  l>elow,  from  which  we  quote: 

“Your  first  inquiry  thorcfoi*o  will  be,  was  the  expedition  wblch  was  taken 
on  board  the  T.aurada  off  Barnepat.  and  carried  to  Navassa  Island,  in  sicht 
of  Cul>a,  a military  expedition,  witldn  the  meauinp  of  these  terms  as  I have 
defined  them,  set  on  foot  in  tliis  country  to  make  war  apainst  the  povernmcnt 
of  Cuba?  That  the  destination  of  the  expedition  was  Cuba  does  not  seem 
open  to  reasonal>!o  doubt,  thouph  this,  as  well  as  all  otlior  facts  in  the  rase, 
must  be  decided  by  you.  The  people  of  the  Island  of  rul*a.  or  a part  of  tiiem. 
are  enpaped  in  war  apalnst  tlieir  povernnient.  Several  of  tlie  men  compo'^inp 
the  exiiediiion  said.  If  the  evidence  is  believed  (and  that,  of  course.  Is  for  j-ou», 
that  (’ulia  was  their  destination,  and  that  they  were  polnp  there  to  flpht  the 
Spanisli:  and  w’hen  transferred  to  the  Dauntless,  at  Navassa,  they  went  in 
that  direction.  Tlie  men,  accordinp  to  the  testimony,  were  principally  Cubans. 
Was  the  expedition,  how’ever,  military,  such  as  I have  instructed  you  the  stat- 
ute contemplates?  In  other  w'ords.  had  the  men  combined  and  orpanized  t>e- 
fore  leavinp  this  countrj’,  and  provided  themselves  with  arms,  as  before  de- 
scribed. for  the  purpose  of  poiup  to  Cuba  to  make  war  apalnst  the  povernmenl? 
They  came  to  the  Laurada  In  a body,  apparently  aetiup  from  a common  impulse, 
ns  by  preconcert.  The  arms  and  other  military  stores  came  at  the  same  time, 
thouph  from  New  York.  The  men  immediately  went  to  work,  transferrliip 
the  arms,  ammunition,  and  other  milltai*y  stores  from  the  schooner  on  which 
they  came  to  the  Laurada,  under  the  orders  of  one  or  more  of  their  numbiT. 
On  the  w’ny  to  Navassa  they  continued  to  work  about  this  oarpo,  openinp  boxes. 
a.ssortinp  ammunition,  and  makinp  sacks  from  canvas  brouplit  for  the  puri>cso. 
as  the  witm^sses  descrll>ed,  under  the  orders  of  Capt.  Sutro.  who,  the  wit- 
nesses say,  conferred  with  and  received  orders,  or  appeared  to  receive  orders, 
from  Oen.  KolofT.  When  approaching  Navassa.  three  of  the  men.  wdshinp. 
apparently,  to  desert,  if  the  testimony  is  believed  (and  tliat  is  a question  for 
you),  withdrew  from  the  others,  and  hid  themselves  In  a part  of  the  siiip  whore 
they  supposed  discovery  might  be  avoided,  wliereupou,  as  I understand  the 
testimony  (and  you  will  Judge  whetlier  I am  right  or  nut).  ('Jen.  Koloff  had 
tliem  sought  for,  brought  out.  and  sent  upon  the  Dauntless,  with  the  other 
members  of  the  expedition.  If  this  latter  statement  resp(>etinp  the  desoriion 
of  these  men,  or  attemided  desertion,  bunting  them  up.  brlnpiup  them  out,  and 
requiring  them  to  go.  is  true  (and  ,vou  must  judge  whether  it  Is  or  not),  it 
shows  that  the  men  we‘re  not  at  that  time,  at  all  events,  free  agents,  but  were 
.'inhjcct  to  orders  which  they  could  not  disobey.  From  these  circumstances, 
ai'd  from  all  the  evidence  bearing  on  the  subject,  you  must  determine 
whether  the  men  had  combined  and  organized  as  1 have  describetl,  in  this 
cuimtrj',  to  go  to  Cuba  as  a body,  and  tight,  or  were  going  as  individuals  sul>- 
ject  to  their  own  wills,  with  intent  to  volunteer  In  the  Insurgent  service  there. 
If  they  should  see  tit  to  do  so  on  arriving  there.  You  must  judge  from  the  evi- 
dence whether  the  men  had  eomhlued.  organized,  and  consented  to  the  gov- 
ernment of  one  or  more  of  their  number  here  in  this  country,  to  go  to  Cid'.-i 
and  make  war  there  upon  the  .Spanish  government,  or  whetlior  they  were  going 
Individually,  each  on  his  own  account,  with  liberty  to  volunteer  or  not,  as  iJiCj 
saw  fit,  when  they  reached  Cuba, 
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“If  you  do  not  And  that  they  had  so  combined  and  organized  before  leaving 
this  country,  then  they  did  not  constitute  a military  exi>e(iltion,  and  the  defend- 
ant must  be  acquitted.  If,  on  the  contrary,  you  tliul  that  they  h.id  so  com- 
bined and  organized  In  this  country,  you  must  next  determine  whether  the  de- 
fendant provided  means  for  their  transportation,  not  the  whole  way,  but  to 
Navassii.  It  is  not  necessary  Unit  he  should  transport  them  to  (’uba,  as  I 
have  said.  If  he  provided  means  for  tlieir  transportation  to  Navassa.  on  tlielr 
way  to  Cuba,  and  made  this  provision  liere  in  Pennsylvania,  with  knowledge 
of  tlie  cliaracter  of  the  cxpediilon  and  of  Its  destination,  lie  1s  guilty.  The 
transportation  was  made  by  the  Laurada.  Tills  is  an  undisputed  fact.  That 
somebody  liere  provided  her  for  this  service  seems  clear,  tliough  this  question, 
as  otlier  questions  of  fact.  I repeat,  is  for  you.  It  seems  to  lie  In-yoiid  room 
for  controversy  that  somebody  lien*  firovliied  the  Laurada  for  tliat  serviie. 
and  provided  her  with  stores  and  extra  boats.  I say  it  appears  so  to  tlie  court, 
lint  still  you  are  not  bound  by  what  the  court  thinks  of  the  evidence.  Tlie 
fact  is  for  you.  She  started  from  the  port  of  Philadelphia,  taking  on  here, 
if  the  witnesses  are  lielieved,  an  unusual  supply  of  coal  for  her  alleged  voyage, 
and  an  unusual  supply  of  other  stores.  .After  clearing  for  San  .\ntnnio,  slie 
surremdered  this  clearance,  taking  anotlier  for  a coastwise  trip  to  Wiliuingioii, 
and  upon  her  arrival  there  imniediatcdy  took  a clearance  for  Port  Antonio  again. 
After  passing  down  the  river  “b  miles  furtiier.  she  anchored  and  await(*d  the 
arrival  of  small  boats  brouglit  down  from  ('anideii,  on  an  order  given  in  Pliila- 
delphla.  She  tlum  proceeiled  to  tlie  breakwater,  and  out  to  sea;  luit.  Instead 
of  going  on  a direct  course  to  San  Antonio,  she  turned  northward,  and  went 
to  the  point  off  Baruegat.  where  slie  took  on  the  men,  arms,  jimmunition,  and 
other  niilitar}'  stores  before  alluded  to.  She  then  proceeded,  by  the  route 
described,  to  Navassa.  where  she  transferred  the  men  and  other  cargo  to  the 
Dauntles.s,  together  with  the  boats,  or  a jiart  of  them,  taken  on  down  the  Dela- 
ware. It  further  appears,  ns  her  first  otlicer,  Rand,  testifies,  that  her  captain 
pointed  out  to  him  on  the  chart,  before  leaving  Philadelphia,  the  location  off 
Baruegat.  as  their  next  objective  point  after  passing  the  breakwater.  When 
she  got  there  she  took  on  the  cargo,  under  circumstances  which  seem  to  leave 
no  room  for  doubt  that  she  expected  It.  Now,  gentlemen,  you  must  judge  from 
these  circumstances,— from  all  the  testimony  relating  to  the  subject,— whether 
it  is  not  reasonably  clear  that  the  I>:iurada  and  her  supplies.  Including  extra 
boats,  were  not  provided  here,  In  this  district,  expressly  to  carry  the  expedition 
sulisequently  taken  on  off  Barnegat.  If  they  were,  you  must  next  determine 
whether  It  is  proved  that  the  defendant.  Hart,  made  this  provision.  The  ves- 
sel was  In  the  service,  at  the  time,  as  It  would  seem,  of  the  John  D.  Hart 
Comi)any,  of  which  ho  Is  president  and  manager.  Who  else,  or  whether  any- 
body el.se,  is  In  the  company,  does  not  appear,  so  far  as  I remember.  If  there 
Is  testimony  showing  that  anybody  else  is  in  that  company,  you  will  remem- 
ber It.  There  may  be.  I remember  no  such  testimony.  It  Is  clear,  however, 
according  to  the  testimony,  that  he  was  the  president  of  that  company,  occupied 
the  ottice.  and  managed  It.s  busim  ss.  The  evidence,  if  believed  (and  it  is  un- 
contradi('tod),  shows  that  the  defendant  gave  several  orders  respecting  the 
vessel  about  this  time,  when  she  came  In  before  this  trip,  and  when  she  was 
going  out  'among  these  orders  was  one.  If  not  both,  respecting  her  cle.arance); 
that  he  directed  supplies  to  be  put  on  board;  that  he  took  part  in  employing 
her  crew,  and  that  while  the  order  to  overiak<‘  her  down  the  Delaware  with 
extra  Iwats  was  not  signed  by  him,  nor  anybody  else,  the  tugboat  man.  Smith, 
usually  employed  by  the  .Tohn  D.  Hart  Company,  who  had  taken  the  L.aurada 
out  and  turned  her  down  the  river  that  day.  to  whom  this  order  for  extra 
boats  was  delivered  unsign<‘d.  executed  It,  and  pr(‘.sented  his  bill  for  this 
service  to  Air.  Hart  (I  believe,  the  next  day,  or  soon  after),  and  tliat  Mr.  Hart 
tore  It  up,  <lid  not  hand  it  back,  saying  he  knew  nothing  about  the  matter. 
It  was.  however,  paid  a day  or  two  later,  by  the  hand  of  some  one  whom  the 
witness  .says  was  unknown  to  him.  That  Mr.  Hart  kn<*w  that  the  Laur.ada 
was  going  to  the  point  off  Barnegat  to  take  the  men  on  board  would  seem  to 
be  clear.  If  the  witnesses  are  believed;  and  whether  they  are  to  be  believed  or 
not  is  for  you,  because  they  testify  that  he  procured  the  Fox,  and  sent  the  men 
on  her  to  the  point  where  they  met  the  Laurada.  If  this  latter  statement  Is 
true,  the  inference  seems  irresistible  that  he  knew  the  Laurada  was  going  there 
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for  these  men.  From  these  circumstances,  and  from  all  other  evidence,  and 
with  a recollection  of  what  counsel  have  said,  you  must  determine  whet  iter  the 
defendant,  here  in  Philadelphia,  provided  this  vessel  and  her  supplies  for  the 
puri)0.se  of  carrying  tlie  exptHlition  to  Navassa.  on  its  way  to  Cuba.  If  you  do 
not  find  he  did.  you  will  acquit  him.  If.  on  the  contrary,  you  find  be  dal. 
you  will  pass  to  the  only  remaining  question  in  tlte  case.  Did  he  know  at  the 
time  that  the  expedition  was  a mlliiarj*  expedition,  as  charged,  when  he  pro- 
vided the  means  for  its  transporUition?  To  satisfy  you  lie  did.  the  government 
points  to  what  it  calls  ‘suspicious  clreumstanees’  attending  the  fitting  out  of 
tlie  vessel,  her  clearances,  and  vovage  from  this  port  to  the  point  off  Bamegat. 
What  w eight  Tliese  circumstances  should  have  in  deciding  the  question  of 
knowledge  on  his  part  is  entirely  for  you.  The  government  argues  that  the 
object  was  to  deceive  the  olticers  of  the  United  States,  wlilch.  It  s.ays.  the  de- 
fendant could  Iiave  no  object  in  doing  if  he  did  not  believe  he  was  violating 
Its  laws.  On  the  other  side,  it  is  urged  for  the  defendant  that  it  is  just  as 
reasonable  to  believe  that  the  object  of  these  circumstances  called  suspicious 
w’as  simply  to  deceive  the  Spanish  authorities  and  Spanish  agents  hereabouts. 
You  must  say  wlietlier  this  position  of  tlie  defendant  is  a reasonable  one  or 
not.  The  government  further  points,  in  this  respect,  with  a view  of  showing 
knowledge  in  tlie  dt'feudant  of  the  character  of  this  expedition,  to  the  fact 
that  the  defendant  had  intimate  relations,  if  the  testimony  is  believed,  with 
the  men  comprising  the  exiwdition;  that  he  forwarded  most  of  them  from  At- 
lantic City  to  the  point  of  embarkation;  that  he  knew  wlio  were  going. — those 
with  military  titles,  as  those  without;  that  he  knew  arms  and  other  war  ma- 
terial were  to  be  taken  on  with  the  men,  and  must  have  understood  the  char- 
acter of  tlie  expedition.  If  he  sent  the  vessel,  the  Laurada.  to  the  i>oint  off 
Barnegat,  the  inference  would  seem  to  be  entirely  reasonable  that  he  under- 
stood at  that  time  tjiat  she  was  to  take  these  men,  because.  If  the  testimony  is 
believed,  he  stmt  the  men  there. — the  principal  part  of  them,— and  that  he  knew 
that  slie  was  to  take  tlie  military  stores,  because  the  ve.ssel  took  them  as  If  she 
had  previous  onlers.  The  vessel  was  not  surprised  in  fintling,  so  far  as  appears, 
that  milltarj'  stores  were  to  be  taken.  They  were  taken  as  matter  of  course. 
Just  as  the  men  were.  You  have  heard  and  must  conshler  the  answer  the 
defendant's  counsel  have  prescnttHl  to  this  contention  of  the  government  that 
tile  defendant.  Hart,  had  knowledge,  when  the  Laurada  went  out  from  here, 
of  the  character  of  this  expedition;  and,  from  all  the  evidence  bearing  on  the 
question,  you  must  determine  whether  it  is  proved  that  tlie  defendant  here 
furnislied  tlie  means  of  transportation  for  the  expetiitl«»n,  with  knowledge  at 
tlie  time  tliat  tlie  expedition  was  military,  as  before  descrllied.  If  he  did  not. 
he  is  not  guilty.  If  lie  did,  lie  is  guilty.” 

That  tlu‘  evidence  r»*feiTod  to  in  this  extract  is  not  precisely  the 
same  as  that  from  which  in  Wiborj;  v.  U.  S.  it  was  held  that  prt> 
vidiug  the  means  for  a military  exiM*ditioii  with  knowledf^e  of  the 
facts  miftjht  riejhtfiilly  be  found,  is,  of  course,  true;  but  tlmt  it  was 
amply  sullicient  to  warrant  its  submission  to  the  jury  necessarily  fol- 
lows, we  think,  from  tlie  reasoning  of  the  opinion  in  that  ease.  As 
is  said  in  lioyd’s  Wheat.  Int.  Law.  tliere  cited,  “the  question  is  one  of 
intent”;  and  questions  of  intent  and  of  knowledge,  as  of  other  con- 
scious mental  conditions,  have  always  been  regarded  as  peculiarly  ap- 
propriate for  solution  by  a jury.  That  there  were  “suspicious  cir- 
cumstances attending  the  fitting  out  of  the  vessel,  her  clearances,  and 
voyage  from  this  port  [Philadelphia]  to  the  point  off  Bamegat,”  and 
that  these  eircunistaiices  were  known  to  the  defendant  below,  is  in- 
dubitable; but  it  is  coiit<*nded  that  as  all  persons  are  at  liberty  to 
go  abroad  to  enlist  in  a foreign  army,  and  as  the  transportation  of 
munitions  of  war  is  not  prohibited,  the  court  below  should  have  ruled 
that  the  evidence  adduced  was  as  consistent  with  a lawful  euterprise 
as  with  an  unlawful  one,  and  upon  that  ground  ought  to  have  directed 
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an  acquittal.  We  cannot  assent  to  this  pnqiosition.  It  bcfjs  the 
question  which  it  was  the  province  of  the  jury  to  decide.  If  it  had 
appeared  that  these  men  were  “traveling  as  individuals,  without  any 
concert  of  action,”  and  that,  “as  for  the  arms  and  ammunition,  they 
were  article's  of  a legitimate  comm(*rc(‘,”  merely,  there  can  be  no  doubt 
that  a verdict  of  guilty  should  have  tn^'n  pievented.  Hut,  as  we  have 
said,  the  truth  or  falsity  of  the  charge  of  unlawful  combination,  and 
of  defendant’s  inculpating  knowledge,  could  be  determined  only  by 
inference  from  the  facts  shown;  and  the  inference  which  the  plaintiff 
in  error  insists  should  have  been  arbitrarily  assumed  was  surely  not  a 
necessary  one,  and  the  Juit  has  found  it  to  be  not  even  a reasonable 
one.  We  are  clearly  of  opinion  that  it  w as  not  error  to  allow  them  to 
decide  whether  it  was  or  not.  The  rule  that,  to  justify  conviction  of 
crime,  the  evidence  must  be  such  as  to  exclude  every  reiisonable  hy- 
pothesis but  that  of  guilt,  has  not,  it  will  be  observed,  been  overlooked. 

Hut  by  whom  is  this  rule  to  be  applied?  In  some  cases,  no  doubt,  by 
the  court;  but  certainly  not  in  such  a one  as  this,  where  the  reason- 
ableness of  the  only  hypothesis  of  innoceuce  propounded  pre.sents  at 
least  a question  upon  wdiich  men  of  ordinary  intelligence  might  hon- 
estly differ.  The  learned  judge  was  tlicrt'fore  right  in  telling  the  jury 
that  it  was  for  them  to  “say  wdiether  this  position  of  the  defendant 
was  a reasonable  one  or  not,”  and  there  is  nothing  in  the  evidence 
which  wwld  warrant  the  sup|)osition  that  they  were  mistaken  in  con- 
cluding that  it  was  unreasonable.  The  same  point  was  made  in 
Wiborg  V.  I".  S.;  and  there,  although  the  right  to  transport  both  con- 
traband goods  and  individuals  intending,  but  not  combined,  to  engage 
in  war,  w^as  distinctly  maintained,  the  court  (page  163  U.  S.,  and 
page  1135,  16  ISup.  Ct.),  after  saying,  as  might  equally  well  be  said  in 
this  case,  that  the  district  judge  had  ruled  nothing  to  tlu‘  contraiy, 
affirmed  his  action  in  leaving  the  questions  of  combination  and  of 
knowledge  to  the  jury,  w'ith  instructions  respecting  them  wliich  were 
essentially  the  sjime  as  those  which  were  given  in  this  instance. 

We  have  now  expresst'd  our  views  iqx)!!  the  most  important  ques- 
tions which  the  case  presents,  and  our  conclusion  is  that  none  of  the 
averments  of  error  wiiich  relate  to  them  can  be  sustained.  The  oth- 
CT‘8  may  be  briefly  disposed  of. 

It  plainly  appeal's  on  the  face  of  the  record  that  no  error  to  the 
defendant’s  disadvantage  was  committed  in  overruling  the  sevi'ral  ob- 
jections to  the  district  attorney’s  questions  to  witm*sscs  which  are 
referred  to  in  the  first  five  errors  assigned ; and  the  course  pursued  by 
the  learmd  judge  (errors  21  and  22)  in  denying  the  motion  of  de- 
fendant for  leave  to  examine  Henry  lA'caste  afU*r  the  evidence  on 
both  sides  had  been  closed,  and  in  declining  to  admit  his  testimony  un- 
der the  circumstances,  is  not  reviewable  here.  We  may  add,  however, 
that  we  do  not  doubt  that  his  discretion  was  justly  as  well  as  com])o- 
tently  exercised. 

We  concur  in  the  statement  of  the  court  below  that  it  was  not 
necessary  that  the  defendant  should  have  pronded  the  means  for 
carrying  the  expedition  in  question  to  Cuba,  but  that  if  he  provided 
the  means  for  any  part  of  its  journey,  with  knowledge  of  its  ultimate 
destination  and  of  its  unlawful  character,  he  was  guilty. 
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The  several  objections  made  to  the  expression  by  the  learned  judge 
of  his  opinion  upon  the  evidence  present  no  ground  for  reversal.  It 
apjiiars  that  he  did,  at  several  points,  state  his  own  impressions  with 
distinctness,  but  it  also  appears  that  every  disputed  fact  in  the  cause 
was  fairly  and  unreservedly  left  to  the  jury. 

The  twenty -fourth  error  assigned  is  not  supported  by  the  record. 
The  defendant  was  not  sentenced  to  “hard  labor.”  He  was  sentenced 
to  pay  a fine,  and  to  be  imprisoned  in  the  Eastern  Penitentiaiy’  of 
Pennsylvania,  with  the  pi*o\ision  “that  he  be  subject  in  all  respects  to 
the  siime  discipline  and  treatment  as  convicts  sentenced  by  the  courts 
of  said  commonwealth.”  This  proviso  adds  nothing  to  the  punish- 
ment prescribed  by  the  statute.  It  relates  only  to  prison  government 
and  control.  Its  presence  accords,  we  believe,  with  the  customary 
practice  of  the  courts  of  the  United  States  sitting  in  the  state  of  Penn- 
sylvania; but,  if  it  were  absent,  the  effect  of  the  judgment  would  nec- 
essarily be  the  same,  for  the  use  of  the  state  penitentiaries  is  allowed 
to  the  United  States  only  upon  condition  that  the  sentences  of  the 
Unit("d  States  cquUs  shall  subject  their  convicts  to  the  same  discipline 
and  treatment  as  those  of  the  state  courts.  Act  Pa.  April  15,  18:14.  ^ 
3 (Purd.  Dig.  1660,  pi.  0).  No  error  is  disclosed  by  this  record,  and 
the  judgment  of  the  district  court  is  affirmtHl. 

ACHESON,  Circuit  Judge  (dissenting).  I am  not  able  to  concur 
in  the  \iews  expressed  by  the  majority  of  the  court  in  this  case,  and 
must  dissent  from  the  judgment  of  affinnance.  From  the  very  founda- 
tion of  the  government, — both  before  and  since  the  passage  of  our 
neutrality  laws, — the  right  of  citizens  of  the  United  States  to  sell 
to  a belligerent,  or  to  carry  to  a belligerent  arms  and  munitions  of  war, 
subject  to  the  opposing  belligerent’s  right  of  seizure  in  transitu,  and 
the  right  of  our  citizens  to  transport  out  of  the  country,  with  their 
own  consent,  persons  who  have  an  intention  to  enlist  in  fonugn  mili- 
tary service,  have  been  firmly  and  steadily  maintained  bv  the  execu- 
tive  department,  and  unifonnly  upheld  by  judicial  decisions.  Mr. 
Jefferson,  seci*etarv  of  state,  to  minister  of  Great  Britain,  May  15.  1793 
(3  Jeff.  Works,  55S):  Mr.  Hamilton’s  treasury  circular  of  August  4, 
179.3  (1  Am.  St.  Papers  [For.  Rel.]  140);  1 Kent,  Comm.  142;  Rich- 
ardson V.  Insurance  Co.,  6 Mass.  101,  113;  The  Santissima  Trinhhid. 
7 Wheat.  28:3.  340;  Mr.  Marcy,  secretary  of  state,  to  Mr.  Molina. 
March  16,  IS.ll  (3  Mliart.  Int.  Law  Dig.  p.  511);  U.  S.  v.  Kazinski,  2 
Spr.  7,  F(h1.  Cas.  No.  15.508;  The  Florida.  4 Ben.  452,  Fed.  Cas.  No. 
4,887 ; opinions  of  Atty.  Gen.  James  Speed,  of  December  23,  1865,  and 
March  24,  1866  (11  Op.  Attys.  Gen.  408,  451);  Atty.  Gen.  Akerm.an  to 
Hamilton  Fish,  secretary  of  state,  December  4,  1871  (13  Op.  Att\*s. 
Gen.  541);  U.  S.  v.  Trumbull,  48  Fed.  09;  The  Itata.  49  Fed.  646;  Id.. 
15  U.  S.  App.  1,  5 C.  C.  A.  608,  and  56  Fed.  505;  U.  S.  v.  Pena,  6!» 
Fed.  083;  Wiborg  v.  U.  S.,  163  U.  S.  632,  652,  16  Sup.  Ct.  1127,  1107. 
So  pertinent  to  the  facts  of  the  present  case  is  the  opinion  of  Atty. 
Gen.  Akennan,  supra,  that  a portion  of  it  may  well  here  be  quoted : 

“A.s.snmlug  the  rredibility  of  the  sworn  statements  which  he  [the  Spanish 
minister]  has  transmitted,  I do  not  think  that  they  prove  ag.ainst  the  Hornet 
any  violation  of  the  neutrality  laws  of  the  United  States.  They  show  that  the 
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Hornet  conveyed  from  Aspinwall.  to  the  coast  of  Cuba.  men.  arms,  and 
muniUons  of  war,  destined  to  aid  the  Cuban  insurgents.  This  proof,  by  itself, 
docs  not  bring  the  vessel  within  the  third  section  of  the  neutrality  act  of  April 
20,  1S18  (3  Stat.  448).” 

That  this  is  a sound  exposition  of  our  neutral ih*  laws  is  abundantly 
shown  by  the  authorities.  The  Itata,  15  U.  S.  App.  39,  5 C.  C.  A. 

008,  and  56  Fed.  505. 

The  leading  facts  of  this  case,  as  shown  by  the  record,  are  these: 

The  defendant,  John  D.  Hart,  was  the  president  of  the  J.  D.  Hart 
Company,  which  owned  the  steamship  Haurada.  This  vessel  was 
emitloyed  to  cairy  to  the  Island  of  Navassa  a large  lot  of  arms  and 
ammunition  which  had  been  purchased  in  the  usual  course  of  trade 
in  the  city  of  New  York  by  a Mr.  Eston,  but  with  which  purchase 
the  defendant  was  not  connected.  The  said  arras  and  ammunition 
\N’(‘re  carried  in  original  packages  upon  a lighter  from  N<‘w  York,  and 
placed  on  board  the  Laurada  otf  Baniegat,  whither  the  Laurada  went 
after  she  left  the  port  of  Wilmington,  Del.  At  the  same  time  about 
IS  men,  whom  the  government’s  witness(*s  described  as  Cubans,  went 
ill  a launch  from  Atlantic  City,  and  joinetl  the  I.aurada  while  she  lay 
off  Barnegat.  These  men  assisted  in  transfeiring  the  cargo  of  arms 
and  ammunition  from  the  lighter  to  the  I.»aurada,  and  then  went  with 
the  Lauradii  on  her  voyage.  The  18  men  came  to  Atlantic  City  by 
mil  way.  They  traveled  on  the  same  train,  and  arrived  together. 

They  were  in  citizen’s  dress,  and  unanned.  There  was  evidence  tend- 
ing to  show  that  the  defendant  had  some  control  over  the  movements 
of  the  Laurada;  took  part  in  the  shipping  of  her  crew  at  Philadelphia, 
and  in  her  sailing  orders  from  that  port;  and  also  that  he  was  present 
at  Atlantic  City  when  the  18  men  arrived  there,  and  that  he  partici- 
pated in  providing  the  launch  which  took  them  out  to  the  Laurada. 

Here  the  defendant’s  direct  connection  with  this  transiiction  teniii- 
nated.  It  appears,  however,  that  the  Laurada  proceeded  to  the  Island 
of  Navassa,  and  was  there  met  by  the  towboat  Dauntless.  The  cargo 
of  arms  and  ammunition,  still  in  original  packages,  was  transferred 
in  that  form  from  the  Laurada  to  the  Dauntless,  which  proceeded 
therewith  in  the  direction  of  Cuba.  To  transport  the  cargo  required 
the  Dauntless  to  make  two  trips.  The  men  who  came  on  the  Laurada 
from  Barnegat  put  the  first  load  upon  the  Dauntl(*ss,  and  went  off 
with  her.  Some  of  these  men  returned  with  the  Dauntless  to  the 
Laurada,  but  they  did  not  assist  in  putting  the  second  load  upon  the 
Dauntless.  They  complained  that  they  were  “broken  down,”  and  pro- 
cured the  crew'  of  the  I^aurada  to  do  the  second  loading.  The  only 
thing  the  men  who  went  on  the  Laurada  from  Barnegat  are  show'n 
to  have  done  in  respect  to  the  cargo  of  arms  and  ammunition  was  to 
perfonn  the  services  of  stevedores.  There  was  no  evidence  that  any 
of  these  men  had  enlisted  in  the  United  States  for  military  service  in 
Cubii,  or  that  they  had  ever  been  drilled  in  military  tactics,  together 
or  singly.  There  was  no  evidence  whatever  that  they  had  formed 
or  were  members  of  any  military  organization,  nor  was  there  any  di- 
rect evidence  that  they  w'ere  acting  in  a body  for  any  purpose.  The 
one  solitary  fact  tending  to  show  any  ‘^preconcert”  of  action  on  their 
part  is  that  they  came  to  Atlantic  City  in  the  same  railway  train,  and 
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took  pas.sage  together  upon  the  launch  which  carried  them  to  the  Lau- 
rada,  their  point  of  common  destination.  Certainly  the  defendant  is 
not  justly  charg(*able  with  knowledge  of  anv  other  inculpating  fact. 
The  evidence  as  to  what  took  place  on  board  the  Lcturada  after  she 
left  Baniegat  was  admissible,  as  I conceive,  only  as  tending  to  show 
that  this  was  a military  ex]K*dition  or  enterpri.se,  and  not  as  bearing 
upon  the  question  of  the  defimditut's  knowledge.  The  substance  of 
this  evidence  is  that  the  men  who  w(.*re  carried  by  the  I.«iurada  opened 
the  large  boxes,  and  took  out  smaller  ones,  and  stowt*d  them  in  the 
hold,  on  each  side  of  the  vessel,  under  the  direction  of  one  of  their 
number;  that  on  one  occasion  a box  of  cartridges  was  opened,  and 
the  contents  examined  bv  one  who  was  called  “General  RololT,”  and 
another,  who  was  called  “Captain,”  but  ihe  box  was  then  fastened  up 
again;  that  the  men  had  some  canvas,  out  of  which  they  made  small 
siicks  or  bags,  with  a stiap  to  fit  one's  shoulders;  and  that  several 
of  the  men  said  that  “they  were  going  to  Cuba  to  fight, — to  fight  the 
Spaniards.”  There  was  no  evidence  that  arms  were  distributed  among 
these  men,  or  that  they  were  drilled,  or  under  military  discipline. 
These  18  men  left  the  Laurada,  as  they  had  boarded  her,  in  citizen's 
dress,  and  personally  unarmed,  so  far  as  appears.  The  first  mate. 
Kand,  a witness  for  the  government,  testified: 

“I  never  s:iw  an  arm,  the  whole  passage  out,  to  luy  recollection.  I did  not 
see  the  men  drille<l  or  unlforiiie<l.  I did  not  see  them  practicing  with  rides  or 
with  cannons.  I became  nc(juaiiitcd  with  (icn.  KolofT  on  board.  He  was  lying 
down  on  the  quarter  deck,  nearly  the  whole  passage.  1 saw  large 
opened,  and  small  boxes  taken  out.  Those  boxes  had  rope  handles  to  them. 
They  w(*re  transferred  to  the  Dauntless  at  Navassa.  When  tlie  goo<ls  were 
transferred  from  the  I.auradn  to  the  Dauntless,  they  were  still  in  those  boxes.” 

I cannot  agrt^c  that  the  ettse  of  ^yiborg  v.  U.  S.,  supra,  is  decisive 
here.  How’  wide  afmrt  the  two  cases  are  upon  the  (jnestion  of  the  ex- 
istence of  a “military  t‘xpedition  or  enterprist*."  the  following  extract 
from  the  opinion  of  Chief  Justice  Fuller  (IGJ  U.  S.  054,  10  8up.  Ct. 
11  JO)  shows: 

“It  appears  to  tis  that  these  views  of  the  district  judge  were  correct,  as  ap- 
plied to  the  evideuc'e  before  him.  This  body  of  men  went  on  board  a tug, 
ioa<led  with  arms;  were  taken  by  it  thirty  or  forty  miles,  and  out  to  sea:  met 
a steamer  outside  the  three-mile  limit,  by  prior  arrangement:  boarded  her  with 
the  arms,  opened  the  boxes,  and  distributed  the  arms  among  ihenistdves; 
drilled  to  some  extent;  were  apparently  otficered;  and  then,  as  preconcerted, 
disembarked,  to  effect  an  armed  lauding  on  the  coast  of  Cuba.” 

The  distinguishing  features  of  the  W’iborg  expedition  were  lacking 
here.  I am  of  thc‘  ojiinion  that  the  evidence  here  did  not  justify  a 
finding  that  this  was  a military  ox])cdition  or  enterprise,  within  the 
ruling  in  Wiborg’s  Case,  lii  origin  and  purpose,  these  two  enterprist^s 
dilt’ert^  essentially,  as  it  a])i)ears  to  me.  The  adventure  on  which 
th(‘  Laurada  ent(‘r«*d  was  a commercial  transaction,  neither  obnoxious 
to  the  law  of  nations,  nor  punishable  by  our  municipal  law.  The  Lau- 
rada was  the  carrier  of  a very  large  cargo  of  articles,  contraUmd  of 
war,  de^^cd,  doubtless,  for  the  use  of  the  Cuban  insurgents  in  their 
stniggi(|fc  achieve  independ(*nce;  and  on  the  same  voyage  she  also 
tian.spc  as  she  might  lawfully  do,  even  with  knowledge  of  their 
iiUcntioit  10  engage  in  military  service  abroad,  18  unarmed  and  uuuni- 
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fonncd  men,  who  embark  on  the  vessel,  apparently,  as  mere  passen- 
gers. 

Hut  even  if  it  could  be  affirmed,  in  view  of  after  developments, 
that  this  was  a military  expcniition,  witliin  the  prohibition  of  the 
statute,  still,  in  my  judgment,  there  was  not  sufficient  evidence  upon 
which  to  base  a finding  that  the  defendant  had  knowledge  that  such 
was  the  character  of  the  enterprise.  In  its  origin,  and  while  the  de- 
fendant had  any  personal  connection  with  it,  it  was  apparently  a law- 
ful adventure.  It  was  then  incumbent  upon  the  government  to  fur- 
nish some  evidence  to  show  that  the  defendant  knew  the  contrary. 
Such  evidence  I do  not  find.  Upon  the  question  of  scienter,  it  must 
not  be  overlooked  that  this  defendant’s  personal  connection  with  the 
Laurada's  voyage  ceased  at  Atlantic  City,  whereas  Wiborg  was  the 
master  of  the  Horsa,  and  was,  of  course,  cognizant  of  everything 
that  transpired,  both  when  the  men  boarded  her,  and  dunng  the 
ensuing  voyage.  It  is  said  that  there  w'ere  secrecy  and  mystery  in 
the  movements  of  the  Liiurada.  Be  it  so.  These  things  in  them- 
selves are  not  criminal,  and  in  this  instance  do  not  indicate  criminal- 
ity. They  are  here  consistent  with  entire  innocency.  The  owners 
of  the  I.4uirada,  dealing  as  carriers  with  contraUind  of  war,  had  a per- 
fect right  to  elude  the  vigilance  of  Spanish  officials  and  agents,  and 
avoid  a sidzure  of  the  cai^o  on  the  high  seas.  It  can,  I think,  con- 
fidently be  affirmed  that  all  the  circumstanci'S  reliwl  on  to  show  the 
defendant’s  guilt  are  compatible  wdth  his  innocence.  Now,  it  is  a 
familiar  rule  in  criminal  cases  that,  to  justify  a con  net  ion  upon  cir- 
cumstantial evidence,  the  inculpatory  fax’ts  must  be  incompatible  with 
the  innocence  of  the  accused,  and  incapable  of  explanation  upon  any 
other  reasonable  h.tqxithesis  than  that  of  his  guilt.  1 Greenl.  Ev.  § 
13;  Wills,  Circ.  Ev.  149.  In  Com.  v.  McKie,  1 Gray,  61,  62,  the  su- 
preme court  of  Massachusetts,  in  discussing  the  doctrine  of  the  burden 
of  proof  in  criminal  cases,  used  language  which  is  apposite  to  the 
present  case: 

“If  therefore,  the  evkleuee  falls  to  show  the  act  to  have  been  unjvi.stiflable, 
or  leaves  that  question  In  doubt,  the  criminal  act  is  not  proved,  and  the  party 
char;re<l  Is  entitled  to  an  acquittal.  * * • In  the  case  supposed,  if  it  is  left 
In  doubt  on  the  whole  evidence  whether  the  act  was  the  result  of  accident  or 
design,  then  the  criminal  charge  is  left  in  doubt.  * • ♦ The  defeudaut  has  a 
riglK  to  say  that,  upon  the  proofs  so  Introduced,  no  case  is  made  agaiust  him, 
because  there  is  left  In  doubt  one  of  tlie  es.sential  elements  of  the  offense 
charged,  namely,  the  wrongful,  unjustifiable,  unlawful  intent.” 

Here,  as  it  seems  to  me,  there  was  an  entire  lack  of  evidence  to 
show  guilty  knowledge  on  tlie  part  of  the  d(*fendant.  I am  not  able  to 
discover  in  this  record  evid(*nce  sufficient  to  sustain  the  conviction.  I 
am  of  opinion  that  the  defendant  was  entitled  to  an  affirmance  of  his 
request  for  binding  instructions  in  his  favor. 
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NOTE. 

The  Neutrality  Laws. 

1.  Object  and  .8cope  of  Neutrality  l-^iws. 

2.  Accepting  Militarj*  Comuiij<sion  from  Foreign  Power, 

3.  Fnlisiing  In  Foreign  Armies. 

4.  Fitting  Out  and  Arming  Vessel  for  War. 

5.  Increasing  Force  of  Foreign  War  Ship. 

6.  Restitution  of  Ih*lze  Captured  by  Vessel  Eqtiipped  in  Violation  of  Neutrality 

I.aws. 

7.  Sale*  of  Ships  and  Carriage  of  War  Material. 

8.  Military  Expeditions  or  Enterprises. 

9.  What  Constitutes  Military  Expedition  or  Enterprise. 

10.  Same;  Transportation;  Difference  between  Unorganized  Band  of  Volunteers 

and  Organl/Axl  Body  of  Troops. 

11.  Same;  Providing  or  Preparing  Means  for  Expedition. 

12.  Same;  Meaning  of  “Colony,  District,  or  People.” 

Enforcement  of  Neutrality  Laws. 

14.  Same;  Bonding  Armed  Vessels. 

15.  Same;  Collector  Detaining  VesseL 
10.  Informer’s  Share  of  Proceeds. 

1.  Object  and  Scope  op  Nedthahty  Laws. 

Tlie  object  of  the  neutrality  laws  of  the  United  States  Is  to  prevent  the  or- 
ganization and  launching  of  ftlibustering  expeditions  from  within  the  confines 
of  our  country,  and  to  enforce,  by  penal  provisions,  directed  against  all  per-'ons 
within  the  territory  and  jurisdiction  of  the  United  States,  that  abstention  from 
active  Interference  In  aid  of  one  of  two  foreign  belligerents  which  the  law  of 
nations  imposes  as  a duty  upon  eve  17  neutral  state  and  upon  all  persons  sub- 
ject to  Its  aulliorlty  and  control.  The  power  of  congress  to  enact  laws  of  this 
nature  is  found  in  that  clause  of  the  constitution  which  provides  that  It  may 
“deline  and  punLsh  offen.ses  against  the  law  of  nations.”  Article  1,  S S.  For 
the  i)articIpatlon  by  any  citizens  of  a neutral  state  in  an  attack  by  one  belligerent 
power  upon  another  is  an  offense  agtiinst  international  law.  and  may  \ye  punished 
as  sucit  by  the  neutral  state.  Henfield’s  Case,  Whart,  St.  Tr.  49.  Fed.  Cas. 
No.  This  duty  of  enfoiving  tlie  obligations  of  neutrality.  prescTibed  by 

the  unformulated  agreement  of  the  civilized  nations  of  the  earth,  was  recognized 
by  tlie  UnltiHl  States  at  a very  early  day  In  our  history,  and  made  the  suliject 
of  positive  statutory  enactments.  The  first  of  the  neutrality  laws  was  that  which 
forbids  the  setting  on  foot,  within  the  United  States,  of  a “military  expedition 
or  entci-prise”  against  a power  at  peace  with  the  TTnited  States.  Thi.s  aot  of 
congrcs.s  was  pas.^od  in  1794,  at  tlie  suggestion  of  Wa.«hingtou,  then  president, 
and  was  prompted  by  the  proceedings  of  (5cnet.  the  French  envoy,  who  was 
i-s.-suing  commissions  to  privaiiers,  recruiting  treops,  and  appointing  officers  to 
command  them,  all  on  American  soil,  and  with  the  purpose  of  initiating  an 
attack  on  a nation  at  pca^x*  with  the  United  States.  Tlie  early  laws  on  the 
snlijcct  were  revi.^i'd  ami  add«‘(l  to  In  1818,  and  were  codifleel  in  the  Kevistvi 
Statutes,  where  tliey  will  be  found  in  sections  5281  to  5291.  These  enactments 
apply  not  only  to  citizens  of  the  United  States,  but  to  all  persons  within  their 
territory  or  jurisdiction,  whetlier  peniianeutly  or  temporarily  residing  therein, 
and  whetlier  acting  in  a pui.lic  or  private  capacity,  except  only  in  ilie  case  of 
tiinse  wild  are  protected  by  diplomatic  privilege.  Cliarge  to  Grand  Jury.  5 
I’latchf.  r>T><».  F«^.  Cas.  No.  18,2*54.  They  (nniiot,  indeed,  be  enforced  in  rem 
ng.iinst  the  public  ships  (men  of  war  or  cruisers)  of  a foreign  nation;  but  the 
o!li<-ers  of  such  vessels.  If  guilty  of  a violation  of  our  statutes  within  the  juris- 
diction of  the  United  States,  are  liable  to  be  proceeded  against  criminally.  Vio- 
lation of  Neutrality  Act.  4 Ops.  Attys.  Gen.  330. 

2.  Accepting  Military  Commission  from  Forf.iqn  Power. 

"Every  citizen  of  the  United  States  who,  within  the  territory  or  jurisdiction 
tlu'icof,  accepts  ami  exerc-ises  a commission  to  serve  a foreign  prince,  state, 
colony,  district,  or  people,  in  w’ar,  by  land  or  by  sea.  against  any  princx*.  state, 
colony,  district,  or  people  with  w'bom  the  United  States  are  at  peace,  ahnU  be 
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deemed  guilty  of  a high  misdemeanor,  and  shall  be  fined  not  more  than  two 
thousand  dollars  and  imprisoned  not  more  than  three  years.”  Rev.  St.  U.  S. 

§ 5-81.  It  will  be  perceived  that  this  stattite  does  not  apply  to  the  case  of  au 
American  citizen  who,  after  leaving  tJiis  country  and  going  abroad,  enters  the 
military  service  of  a foreign  power  as  an  olficer.  To  be  an  offense  agjiin.st  our 
laws,  the  act  must  have  been  done  “within  the  territory  or  jurisdiction”  of  the 
Uniteil  States.  And  to  constitute  the  misdemeanor  denounced  by  the  statute 
some  overt  act  under  the  commis.sion  must  be  done,  such  as  raising  men  for  the 
enteipri.se,  collecting  provisions  or  munitions  of  war.  or  any  other  act  which 
shows  an  exercise  of  the  authority  whicli  the  commission  was  supposed  to  confer. 
Charge  to  Grand  Jury,  2 Mclx'an.  1,  Fed.  Cas.  No.  18,2(>5. 

8.  Enlisting  in  Foiieion  Armies. 

Rev.  St.  U.  S.  § 5282,  provides  that  “every  person  who,  within  the  territory  or 
jurisdiction  of  the  United  States,  enlists  or  enters  him.self,  or  hires  or  retains 
another  person  to  enlist  or  enter  himself,  or  to  go  beyond  the  limits  or  jurisdic- 
tion of  the  United  StaU*s  with  intent  to  be  enlisted  or  entered,  in  the  service  of 
any  foreign  prince,  state,  colony,  district,  or  people,  as  a soldier,  or  as  a marine 
or  seaman  on  board  of  any  vessel  of  war,  letter  of  marque,  or  privateer,  shall  be 
deemed  guilty  of  a high  misdemeanor,  and  shall  be  fined  not  more  than  one 
thousand  dollars  and  imprisoned  not  more  than  three  years.”  But  a subse- 
quent section  (5291)  pi*ovides  that  the  neutrality  laws  shall  not  apply  to  the 
case  of  an  alien,  transiently  within  the  United  States,  who  enlists  or  enters  him- 
self on  a vessel  of  war  or  privateer  which  w’as  equipped  as  such  at  the  time  of  its 
arrival  within  the  United  States,  nor  to  the  case  of  a foreigner  temporarily  within 
the  United  States  who  hires  or  engages  a compatriot  to  enlist  and  serve  on  such 
a vessel,  if  the  United  States  shall  then  be  at  peace  with  their  country. 

The  citizens  or  subjects  of  one  country  or  government  are  not  prohibited,  by  the 
law  of  nations,  from  entering  tlie  military  or  naval  service  of  another.  The 
subjects  of  one  government  entering  the  military  service  of  another  incur  no 
personal  liabilities  other  than  the  common  hazards  of  war,  and  the  government 
under  which  they  act  is  alone  responsible  for  their  conduct.  Juando  v.  Taylor. 

2 Paine.  (552,  Fed.  Cas.  No.  7.5.5S.  Recognizing  this  principle,  the  act  of  con- 
gre.ss  restricts  criminal  liability  to  the  case  of  such  an  enlistment  made  within 
the  territory  or  jurisdiction  of  the  United  States.  It  is  not  a crime,  under  the 
neutrality  law’s,  to  leave  this  country  with  intent  to  enlist  in  foreign  military 
service.  On  the  contrary,  it  is  lawful  for  men.  be  they  few  or  many,  to 
leave  the  United  States  as  individuals,  without  combination  or  organization  here, 
to  go  abroad,  even  by  the  saim*  ve>sel,  with  the  puniose  of  enlisting  in  a foreign 
army  or  with  a body  of  insurgent.s  to  fight  again.st  a foreign  government;  and 
it  is  Immaterial  that  the  vessel  also  carries  ami.s,  as  merchandise,  which  are 
to  be  carried  on  shore  in  p.ackages,  as  merchandise,  by  the  men  who  so  Intend 
to  enlist.  U.  S.  v.  Hart,  78  Fed,  8GS;  U,  S.  v.  Knzinskl.  2 Spr.  7,  FihI,  Cas.  No. 
15,508.  And,  it  being  law’ful  for  individuals  to  go  abroad  to  enlist,  they  may  go 
in  any  number  and  in  any  w'ay  they  wh?  fit,  by  regular  lines  of  steamers,  by 
chartering  a vessel,  or  In  any  other  manner,  either  separately  or  ass^ieiated; 
provided  always  that  they  do  not  go  as  a military  expedition  or  entt'rprise,  to 
be  carried  on  from  this  f^ountrj',  or  provide  or  prepare  the  means  therefor.  U. 

S.  V.  O’Brien,  75  Fe<l.  9(X»;  V.  S.  v.  Wilmrg,  7.1  Fed.  1.59;  U.  S.  v.  Hart.  74  Fed. 
724.  We  liave  an  early  dt'cislon.  In  Williams’  Case.  Whart.  St.  Tr.  <‘►.52.  Fed. 
Cas.  No.  17,708.  to  the  effec*t  that  a native  .American,  who  has  emigrated  to 
France  and  become  naturalized  under  the  laws  of  tliat  country,  still  remains 
subject  to  indictment  in  the  United  States  court.s  for  serving  on  a French 
privateer  engaged  in  committing  hostilities  against  a power  at  peace  with  the  * 
T'nited  States.  But  this  decision  w'as  founded  on  the  doctrine  that  an  American 
citizen  cannot  eximtriate  himself  without  the  consent  of  his  government.  It 
was  rendered  In  1799,  before  the  act  of  congress  declaring  the  right  of  expatria- 
tion. Rev.  St.  U.  S.  i 1999. 

As  to  the  second  part  of  the  statute, — that  which  forbids  all  persons  to  “hire 
or  retain”  others  to  enlist  in  foreign  service,— It  w'as  designed  to  prevent  such 
persons  from  making  the  United  States  a recruiting  ground  for  the  armies  and 
navies  of  other  pow’ers.  In  a learned  opinion  rendered  by  Caleb  Cushing  as 
attorney  general,  it  is  said  to  be  a settled  principle  of  the  law  of  nations  that 
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no  helllperont  ofin  rightfully  make  use  of  the  territory  of  a neutral  state  for 
Ix'llipereiit  jiurimses  without  the  consent  of  the  neutral  government.  The  un- 
dertaking of  a belligerent  to  enlist  troops,  for  land  or  sea  service,  in  a neuiral 
state,  without  the  previous  consent  of  the  latter.  Is  a hostile  attack  on  its  national 
sovereignty.  A neutral  state  may,  if  it  pleases,  permit  or  grant  to  belligerents 
the  liberty  to  recruit  troops  within  its  territory;  but  for  the  neutral  state  to 
allow  or  concede  this  liberty  to  one  belligerent,  and  not  to  all.  would  be  an  act 
of  partiality  and  a manife.st  breach  of  neutrality.  The  United  States  constantly 
refiLse  this  liberty  to  all  belligerents  alike,  and  that  prohibition  is  made  known 
to  the  world  by  a permanent  act  of  congrt‘ss.  All  persons  who  engage  in  an 
undertaking  to  recruit  troops  in  the  I’nited  States  for  the  militar>'  service  of  a 
foreign  power,  whether  cltir^ens  or  foreigners.  Individuals  or  officers,  unless  pro- 
tected by  diplomatic  privilege,  are  indictable  under  the  statute.  Foreign  consuls 
are  not  exempted,  either  by  treaty  or  the  law  of  nations,  from  the  penal  effect 
of  the  statute.  If  a foreign  ambas.sador  or  minister  should  engage  in  the  un- 
dertaking, he  is  subject  to  be  summarily  expelled  from  the  country,  or.  after  de- 
mand of  recall,  dismissed  by  the  president.  In  re  Foreign  Enlistments,  7 Ops. 
A ttys.  Gen.  367.  If  a person,  within  the  juri.Sillctlon  of  the  United  States,  engages 
another  to  go  beyond  the  limits  of  the  United  States  with  intent  to  enlist  in 
the  service  of  any  foreign  prince  or  state,  and  there  be  an  intent  on  both  sides 
that,  after  these  acts  have  been  performed,  a consideration  shall  be  paid  to 
the  party  so  engaging  to  enlist,  the  hiring  or  retaining  denounced  by  the  statute 
is  complete.  The  iuteut  of  the  person  accused  may  be  inferred  both  from  his 
own  acts  and  dedaratlous  and  the  acts  ami  declarations  of  the  person  or  persons 
whom  he  is  alleged  to  have  hired  or  engaged  for  the  purpose  specified:  for. 
where  two  or  more  persons  comlilne  to  do  an  unlawful  act,  the  acts  of  each 
may  be  given  in  evidence  for  the  purpose  of  explaining  the  general  transaction. 
U.  S.  V.  Hertz,  3 IMttsb.  Leg.  J.  194,  Fed.  Cas.  No.  15,357. 

4.  Fitting  Out  and  Arming  Vessel  for  War. 

Rev.  St.  U.  S.  § 5283,  declares  that  ‘‘every  person  who,  within  the  limits  of 
the  ITilted  States,  fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  pro- 
cures to  be  fitted  out  and  armed,  or  knowingly  is  concerned  in  the  furnishing, 
fitting  out,  or  anning  of  auy  vessel,  with  intent  that  such  vessel  shall  be  em- 
ployed In  the  service  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  to  cruise  or  commit  hostilities  against  the  subjects,  citizens,  or  property 
of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom 
the  United  States  are  at  peace,  or  who  issues  or  delivers  a commission  within 
the  territory  or  jurisdiction  of  the  United  States  for  auy  vessd  to  the  intent 
that  slie  may  be  so  employed,  shall  be  deemed  guilty  of  a high  misdemeanor, 
ami  shall  be  fined  not  more  than  ten  thousand  dollars  and  imprisoned  not  more 
than  three  years.  And  every  such  vessel,  her  tackle,  apparel,  and  furniture, 
together  with  all  materials,  arms,  ammunition,  and  stores,  which  may  have  been 
I>rocured  for  the  building  and  equipment  thereof,  shall  be  forfeited;  one-half  to  the 
use  of  the  informer,  and  the  other  half  to  the  use  of  the  United  States,”  Under 
this  section,  no  prior  personal  conviction  of  an  offender  Is  necessary  to  warrant 
a decree  of  forfeiture  in  rem  against  the  vessel.  Nor  is  It  necessary  that  there 
should  be  satisfactory  evidence,  produced  under  the  libel  of  condemnation,  of 
the  commission  of  the  personal  offense  by  some  person  whose  acts  concerning 
the  vessel  can,  from  his  relation  to  it  or  to  its  owners,  be  imputed  to  tlio  ownt-rs 
as  tlieir  action.  On  the  contrary,  it  need  not  be  shown  that  the  owners  were 
concerned  In  any  violation  of  the  law.  All  that  is  n‘quired  Is  proof  that  the  ves- 
sel was  fitted  out  and  armed,  or  attempted  to  be  fitted  out  and  armed,  by  some 
person  or  persons,  with  the  unlawful  Intent,  but  their  Identity  need  not  be  shown. 
The  Meteor.  1 Am.  Law  Rev.  401,  Fed.  Cas.  No.  9,498;  U.  S.  v.  The  Three 
Friends,  78  Fed.  175,  affirmed  166  U.  S.  1,  17  Sup.  Ct.  495. 

In  regard  to  the  meaning  of  the  words  employed  in  this  act.  It  has  been  said: 
‘‘The  terms  ‘furnishing’  and  ‘fitting’  have  no  legal  or  technical  meaning  which 
requires  a construction  different  from  the  onlinary  acceptation  in  maritime  and 
commercial  parlance,  wdilch  Is  to  supply  with  anything  necessary  or  needfid. 
That  by  tlie  furnishing  and  fitting  out  Is  intended  something  different  from 
the  arming  Is  not  only  apparent  from  the  language  of  the  statute,  but  it  has 
been  Judicially  determined  in  U.  S.  v.  Quincy,  6 Pet.  445.  This  vessel  was  fur- 
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iilshcfl  and  fitted  out,  in  the  usual  acceptation  of  the  terms,  provided  with  the 
nwsaary  supplies,  aud  put  in  a condition  for  proceeding  to  sea,  within  the 
Vnited  States.  W'liether  she  was  well  furnished  or  thoroughly  fitted  out  is 
not  the  qtH'stion,  if  she  was  so  .supplied  as  to  proceed  on  her  way.”  The  City 
of  Mexico,  28  Fed.  148.  The  conversion  of  a mercliant  ship  into  a vesst'l  of  war, 
with  Intent  to  commit  hostilities  against  a friendly  nation,  is  an  original  fitting 
out  of  the  vessel  with  such  intent,  within  the  meaning  of  the  act  of  congress.  U. 
S.  V.  Guinet,  2 Dali.  321,  Fed.  Cas.  No.  15,270. 

Since  this  statutory  offense  can  he  comniltletl  only  within  the  limits  and 
Juris«liction  of  the  United  States,  it  is  essential  that  the  prt'parations  to  commit 
hostilities.  accorfUng  to  the  terms  of  the  act,  should  be  nuide  within  the  United 
.States;  and  it  is  etjuiilly  neces.sary  that  the  intention  witli  respect  to  the  employ- 
ment of  the  vessel  should  be  formed  before  she  leaves  the  United  States.  This 
must  be  a fixed  intention,  not  conditional  or  contingent,  depending  on  some 
future  arrangements.  Tliis  Intention  is  a question  belonging  exclusively  to  the 
jury  to  droide.  It  is  the  material  point,  on  which  the  legality  or  criminality  of 
the  act  must  turn,  and  decides  whether  the  adventure  is  of  a ('ommercial  or  a 
warlike  character.  U.  S.  v.  Quincy,  6 Pet.  445.  But,  to  subject  the  vessel  to 
forfeiture,  it  is  not  necessary  that  she  should  have  been  actually  fitted  out  and 
armed  in  the  United  States;  It  is  .sufiicient  if  any  person  has  been  engaged, 
within  the  United  States,  directly  or  indirectly.  In  preparing  the  vessel  with 
the  intent  that  she  should  be  employed  In  committing  hostilities  against  a friendly 
foreign  power,  whether  the  Intent  was  to  arm  her  within  Uie  United  States  or 
elsewhere.  The  Meteor,  1 Am.  Law  Ilev.  401.  Fetl.  Cjis.  No.  9,408;  The  City 
of  Mexico,  28  Fed.  148.  In  the  case  of  The  Itata,  15  U.  S.  App.  1,  5 C.  C.  A. 
008,  and  50  Fed.  505,  It  was  said:  “The  offense,  if  any  was  committed,  de- 
pends, to  a great  extent,  upon  the  preparations  made  on  Iward  the  Itata  while 
within  the  limits  of  the  Unitetl  States.  It  Is,  of  cour.se,  proper  to  consider  what 
preparations  were  made,  aud  what  acts  were  performed,  prior  to  her  arrival 
wltliin  the  United  States,  and  her  conduct  and  the  conduct  of  those  having  her 
in  charge  after  she  departed  from  such  jurisdiction,  for  the  purpose  of  explaining 
or  ascertaining  the  object  which  she  had  In  view  in  coming  within  the  limits 
of  the  United  States,  and  her  ol»Ject  in  taking  the  arms  and  ammunition  aboard; 
but  her  guilt  or  Innocence  must  be  determined  by  the  acts  performed  and  the 
purpose  she  had  in  view  while  within  the  limits  of  the  United  States.  This  Is 
the  material  question  upon  W’hlch  the  legality  or  criminality  of  the  acts  of  the 
Itata  must  l>e  decided,  au^l  the  tnie  character  of  her  adventure  determined.”  In 
a case  where  the  evidence  showed  that  a ve.«sel  was  flitetl  out  for  tin?  purpose 
of  proceeiilng  from  New  York  to  .Samana,  in  a condition  Incapable  of  i)elng  used 
to  commit  ho.stiIitIes  against  any  one.  to  be  tliere  delivered  to  the  government  of 
the  Dominican  republic,  it  was  hclil  tliat.  for  the  u.se  to  which  she  might  there- 
after be  put  by  that  government,  it  alone  was  responsible,  and  not  the  United 
States;  and  that  a well-grounded  suspicion  that  the  government  of  the  Do- 
minican nqiublic  would  use  the  vessel  to  violate  its  neutral  obligations  was  not 
sutficient  to  justify  a finding  that  the  fitting  out  done  in  New  York  was  done 
with  the  Intent  to  u.se  her  to  commit  liostilltles,  which,  under  the  statute,  is 
the  gist  of  the  offense.  The  Conserva,  .38  Fc<l.  431.  So.  in  an  early  cjist*.  it 
tippearetl  that  the  vessel  had  been  built  in  New  York  ia1)out  1795)  with  the 
express  view  of  being  employetl  as  a privat(xT  in  case  the  then  exi.stlng  con- 
troversy between  Great  Britain  and  the  Uniie<l  States  should  n'sult  in  war; 
that  some  of  her  equipments  were  calculated  for  war,  thougli  they  were  also 
fre<iuently  used  by  the  merchant  ships  of  that  day;  that  site  was  sent  to  ( 'harles- 
lon.  where  she  was  sold  to  a French  citizen;  that  she  was  carried  by  him  to 
a Fretich  port,  where  she  was  completely  arme<l  and  e<iuippe<l  and  furnlslicd 
■with  a commissicn;  and  that  she  afterwards  sailed  on  a cruise,  during  whieii 
site  made  prize  of  a British  ves.sel.  It  was  ludd  th.at  there  was  not  such  an 
original  construction  or  outfitting  of  the  ves.'^el  within  the  United  ,8tat**s  jis 
would  constitute  a violation  of  our  neutrality  requiring  the  restitution  of  the 
prize  to  her  British  owners.  Moedie  v.  Tlie  Alfred,  3 Dali.  307.  On  the  other 
hand,  the  purchase  and  fitting  out  of  a war  vessel  by  the  (Jerman  government 
In  the  port  of  New  York,  while  a state  of  war  exl.sti*d  btuween  that  govern- 
ment and  Denmark,  and  which  was  adaptinl  for  cruising  and  c*ommitting  bostill- 

28  C.C.A.-40 


t 


Digitized  by  Google 


626 


28  C.  C.  A.  REPORTS. 


ties  njralnst  the  property  or  stihjerts  of  the  latter,  was  contrary  to  our  neti- 
tnUity  laws.  Tlie  act  makes  no  distinction  itetwcen  degrees  of  intent  with  which 
a vesstd  shall  be  fitted  out:  any  intent  to  commit  hosi Hides  against  a rntdon 
with  which  the  government  fitting  her  out  is  at  war  is  within  the  law.  The 
fact  that  the  vessel  udght  reach  her  first  pliice  of  destination  without  nuM^ting 
an  enemy,  and  that  peace  might  be  restoreil  l¥‘fore  she  received  orders  to  cruise, 
would  not  be  material.  Violation  of  Neutrality  Act,  5 Ops.  Attys.  tJeu.  '.rj. 
And  it  is  further  to  l)e  cbserv«*d.  as  pointed  out  in  IT.  8.  v.  Quincy,  d I’et.  44.’>. 
that.  If  the  defendant  was  knowingly  coiuvrmHl  ifl  fitting  out  tlie  vessel  within 
the  I'liited  States  with  the  Intent  that  sIm'  sltonld  be  employed  to  commit  hostili- 
ties against  a power  at  jx'ace  witli  tltis  government,  the  fact  of  that  Intention 
being  defeated  by  the  subs<Hiuent  cuiiise  of  public  events  would  not  purge  the 
offense  widch  was  previously  consummated.  It  is  not  necessary  that  tlic  design 
or  intention  sliould  In?  carried  into  exceiition  in  onler  to  constitute  the  offense*. 

The  statute  does  not  cover  the  case  of  piircliasing  arras  and  munitions  of  war, 
and  placing  them  on  a ve.ssel  with  intent  that  they  .shall  Iw  carrit‘<l  to  a fereigu 
belligerent,  or  to  a party  of  foreign  insurgents  to  bt*  nsetl  in  making  war  against 
their  government,  if  there  is  no  intention  or  design  tliat  they  shall  cMnstiuite 
any  part  of  the  fittings  or  furnishings  of  the  vessel  herself;  nor  would  the  ves- 
sel, In  such  a case,  and  withnnt  anything  further  to  bring  her  witliin  the  law. 
bt‘  subject  to  forfeiture,  nie  Itata,  15  U.  S.  App.  1,  5 C.  C,  A.  and 
Fed.  505;  V.  S.  v.  Tnnnbull,  48  Fed.  J>9;  U.  S.  v.  Tlic  Itata.  41>  Fed.  if 

two  ships  are  employed  In  the  enterprise,  the  one  intende«l  as  a cruiser  or  as 
part  of  a militar.v  expe^dition,  and  the  other  merely  as  a transport  or  ligtiter. 
to  transfer  men  or  arms  to  the  former,  the  one  may  be  liable  to  seizure  and  for- 
feiture under  the  neutrality  laws,  while  the  other  may  be  exempt.  Thus,  in 
the  case  of  U.  S.  v.  The  Mary  N.  Hogan,  18  Fed.  521H  it  appeared  that  a 
steam  tug  was  purcliased  In  New  York  by  persons  interested  in  the  Ilaytian 
in.surrection,  and  there  fitted  out  for  sea,  but  had  no  arms  on  board.  At  the 
same  time,  a large  cpiantlty  of  arms  and  ammunition  was  bought  by  the  same 
persons  and  disi^atched  on  Iward  a schooner,  under  instructions  and  preconcerted 
signals  for  tran.sferrlng  them,  near  Hampton  Hoads,  to  a steamer  which  was  to 
receive  them  there.  The  f,acts  in  evidence  showing  that  the  tug  was  fitteil  out 
with  the  Intent  and  pnqwse  of  receiving  those  arms  and  ammunition  at  Hamp- 
ton Hoads,  and  proceeding  thenc«»  on  a hostile  expedition  in  aid  of  the  insurgents 
in  Hayti.  it  was  helri  that  she  was  liable  to  forfeiture,  under  Hev.  St.  § ,5'J8T>. 
And  in  the  1*080  of  TJ.  S.  v.  214  Hoxes  cf  Arms.  20  Fed.  50,  which  was  a soi^uel 
to  the  case  of  the  Mary  N.  Hogan.  It  was  held  that  the  arms  and  ainmuutTion 
there  mentioned  as  having  Ixxai  loaded  on  the  schooner  to  l>e  transsbipiKxl  to 
the  tug  were  al.>*o  liable  to  forftiture,  although  the  schooner  itself  was  not 
int<*mied  to  proceed  with  the  expedition,  and  did  not  in  fact  transfer  the  arms 
to  any  other  vessel,  but  carrii'd  tlicin,  on  the  failure  of  the  plan,  into  a iK'rt  of 
the  I'nited  States.  Hiit  no  forfeitnie  can  lx?  dulnuxi  of  a vessel  whUdi  is  imTcly 
eulpioye.l  to  tninsport  onus  and  munitions  of  war  to  another  vess<‘l  whicli  is 
fitting  out  to  pursue  tl.o  forbiddeu  warlike  enterprises.  U.  S.  v.  The  Hi.lK‘rt 
and  .Minnie,  47  Fed.  84. 

Asidi‘  from  the  tpiestion  of  the  forfeiture  of  the  vessel,  and  in  ixdation  to  the 
persoiud  offenses  denounceil  by  the  statute,  it  should  lx*  (tbserved  tliat  this  act 
creates  four  several  niisdemcanors,  viz.;  (1)  To  "tit  out  and  arm”  a vessel  with 
the  pntliiliiteil  int(*nt:  (2i  to  “atlcmpt  to  fit  out  and  arm”  the  vessel;  o‘ii  to 
cure”  tlie  vessel  to  lx*  “fitted  out  and  ariin*d”;  aivl  (4)  knowingly  to  be  “con- 
cern(*il  in  tlie  furnisliing.  titling  out.  or  arming”  of  the  vessel.  To  bring  a de- 
fendant wiiliin  the  words  of  the  act.  it  is  said,  it  is  not  iux't‘ss;iry  to  cliargc 
him  with  being  conct  riuxl  in  fitting  out  “and”  arming  the  v<*ss**l.  The  wonis 
of  the  act,  as  it  relates  to  peiNons  ccnceriied  in  the  transaction,  arc  “furnishing, 
fitting  out.  or  arming.”  liitlu*r  will  constitute  the  offen.se,  and  it  Is  siitficieni 
If  the  Indictment  eliarges  tlie  offense  in  the  words  of  the  act.  It  Is  tnK*  tliat, 
with  resjx’ci  to  tliosc  princiixilly  concerned  in  the  preixiration  of  the  v»*ssel.  the 
law  appears  to  make  it  necessary  that  tliey  should  be  cliarged  with  Ixith  titling 
out  and  arming.  The  words  may  nxiuire  tliat  both  should  eonetir.  and  the 
vessel  be  put  in  a condition  to  commit  hostilities  in  onler  to  bring  her  within 
the  hnv;  but  an  attempt  to  tit  out  and  arm  is  also  mode  an  offense,  and  this 
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Is  c<»rtnlnly  soniothhi);  sh(>rt  of  a oonijilote  flttinir  out  and  armin?;.  Consequently, 
in  the  ease  of  rue  ehnrjreil  wifli  hein;;  ‘Voinn'rntHr’  in  Hie  flltinj;  out.  etc.,  it  is 
not  neeessary  that  tlu‘  vessel  slionld  lie  armed,  or  in  a eomlition  to  commit  liostili- 
lles.  when  slie  li'uves  tiie  I’niteil  States.  U.  S.  v.  Quincy.  (5  Pet.  44"!.  (^impure 
V.  S.  V.  Skinner,  Brunner,  Col.  ('ns.  44(5,  Fed.  Cas.  No.  It5.;t0h. 

Under  a liliel  seeking  tlie  forfeiture  of  a vessel  under  Kev.  St.  § the 

ves.sel  <annot  be  coiuh'inned  as  piratical  on  the  Kieund  tiint  she  is  in  the  employ 
of  an  insurgent  party  in  a f<  rely:n  state,  wliieii  has  not  iM^eii  reeounimi  by 
our  government  as  iiaving  beliigerent  rights.  The  Itata,  I."*  U.  S,  App.  1,  5 C. 
C.  A.  tUKS.  and  ."a*  Fetl.  50.">.  But  where  two  liliels  have  been  tiled  by  Hie  T’nited 
.States  against  the  same  vess4'l.  the  one  in  prize  and  the  other  for  forfeiture, 
under  Bev.  St.  $ 52.S.'{,  Hu*  government  cannot  Ik*  requlrcil  to  elect  to  proceed 
u|M)n  one  of  the  two  and  aliandon  the  other.  “The  libel  for  prize  is  fcundeil 
u|Kjn  the  law  of  nations,  and  deiK*n(is  for  i»roof  upon  the  facts  of  iier  acts  upon 
tlie  higli  s«*as.  The  libel  for  forfeiture  is  for  the  violation  of  a municipal  stat- 
ute. and  depends  upon  a set  of  facts  and  circumstamvs  entirely  different  from 
that  of  piratical  nggrc.<Jsion,  The  offenses  charged  are  separate  and  distinct, 
and  the  cause  of  action  is  in  no  wise  the  same.  In  U.  S.  v.  Wee<l.  5 Wall.  02, 
and  The  Watfdiful,  (5  Wall.  91,  the  same  question  is  directly  settled.”  The 
('ity  of  Mexico,  2S  Fed.  148. 

This  section,  it  is  Siild,  is  designed  to  prevent  hostile  expeditions  altcgether, 
by  the  seizure  and  forfeiture  of  (he  vessel  engaged  in  tliem,  not  to  set  a price, 
by  releasing  the  vessel  on  iKind.  upon  the  violation  of  International  obligations; 
and  no  interpretation  of  the  admlralt.v  rules  .should  Iw  permitbsl  which  would 
admit  of  such  a result.  Consequently,  when  a vessel  is  seized  for  forfeiture 
under  this  section,  on  a libel  charging,  on  responsible  authorltj’,  facts  which 
would  bring  her  clearly  within  the  statute,  the  owner  cannot  have  ajipraisers 
appointed  and  tlie  ves.sel  rcleasiHl  on  bund,  under  the  eleventh  admiralty  rule. 
The  Mary  N.  Hogan,  17  Fed.  813. 

5.  Increasing  Force  op  Foreign  War  Ship. 

It  is  provided  by  Kev.  St.  U.  S.  § 52S.^.  that  “every  person  who,  within  the  terri- 
torj’  or  jurisdiction  of  the  United  Statc.s,  increases  or  augments,  or  procures  to 
be  Increased  or  augmenteii,  or  knowingly  is  concerned  in  increasing  or  augment- 
ing, the  force  of  any  .ship  of  war,  crui.ser,  or  other  armed  ves.<el,  which,  at  the 
time  of  her  arrival  within  the  Unltt*d  States,  was  a ship  of  war,  or  cruiser,  or 
armed  vess<*l,  In  the  service  of  any  fon*ign  prince  or  state,  or  of  any  colony, 
district,  or  people,  or  Ix'longlng  to  the  subjects  or  citiwiis  of  any  such  prince  or 
.state,  colony,  district,  or  people,  the  same  being  at  war  with  anj’  fereign  prince 
or  state,  or  colony,  district,  or  people,  with  whom  the  United  States  are  at 
peace,  by  adding  to  the  numU^r  of  the  guns  of  such  vessel,  or  by  changing  tho.se 
on  iHMinl  of  her  for  guns  of  a larger  caliber,  or  by  adding  thereto  any  equipment 
.solely  applicable  to  war,  shall  lie  deemed  guilty  of  a high  misdemeanor,  ami 
.shall  lie  fined  not  mon*  than  one  thousand  dollars  and  impri.s<uu‘d  not  more 
than  one  year.”  Where  a tn^ty  of  this  country  with  a foreign  nation  grants 
to  tlie  vessels  of  that  nation,  public  or  private,  the  right,  on  any  urgout  ueces- 
.sity,  to  enter  our  ports  and  lie  supplii'd  with  all  things  needful  for  reiiairs,  tlie 
r(‘palr  of  a privateer,  and.  during  sucli  n'pairs,  taking  out  tier  masts  and  g'uns. 
whicli  were  again  put  on  iKiard,  with  Hu*  same  force  or  then*almuts.  is  not  .such 
an  illegal  fitting  out  or  augmentation  of  force  witliin  the  Uniied  States  as 
constitutes  a violation  of  the  neutrality  laws.  Moodie  v.  Tiie  PIiocIh*  Anne, 
3 Dali,  ,319.  But,  independently  of  such  a treaty,  raising  or  lowering  gun  car- 
riages, cr  cutting  away  the  di*cayed  wood  in  them  and  replacing  it  with  sound 
wood,  by  which  means  tliey  are  remlered  fit  for  use.  is  increasing  tlie  force  of 
the  ves.sel,  by  an  equipnu*iit  solely  applicable  to  war,  and  is  expressly  within 
the  words  and  ine.aning  of  the  act  of  congivss.  U.  8.  v.  Uirassin.  ,‘i  Wash.  C. 
C.  Go,  Fed.  Cas.  No.  13,248.  But  equipmri.t  for  war  in  a neutral  port  does 
not  take  place  merely  by  the  alteration  of  two  ports  in  repairing  the  waist  of 
a vessel  [ireviously  armed.  Moodie  v.  The  Brothers,  Bee,  7(5.  Fed.  Cas.  No. 
9,74.3.  And  see  Moodie  v.  The  Betty  Carthcart,  Bee.  292,  Fed.  Cas.  No.  9,742. 
Merely  repairing  the  bottom,  copper  w’ork,  etc.,  of  a ship  of  war  is  not  augment- 
ing her  force  within  the  meaning  of  the  statute.  Violation  of  Neutrality  Act, 
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-1  Ops.  Attys.  Gon,  In  tlio  oiiso  of  augnirntlnj:  the  fnroo  of  a vossol.  if  It 

is  a war  ship  to  a forolgn  nation,  no  action  can  l»c  successfully  pn)se- 

cuted  against  the  vessel  itself,  nor  is  it  liable  to  be  detained  under  judicial 
process.  But  the  commander  and  other  otlicers,  if  found  to  have  violated  the 
statute,  are  amenable  to  the  criminal  juristliction  of  our  courts,  and  may  be 
prosecuted.  Id. 

6.  Restitution  op  Prize  C.vptured  bt  Vessel  Equipped  in  Violation  of 

Nkutramty  Laws. 

The  right  of  adjudicating  on  all  captures  and  questions  of  prize  belongs  ex- 
clusively to  the  courts  of  the  captors’  countrj’;  but  it  is  an  exception  to  this 
geiK'ral  rule  that  wliere  the  captiire<l  vessel  is  brought,  or  voluntarily  comes, 
infra  praesidla  of  a neutral  power,  that  power  has  a right  to  Imiuire  whether 
its  own  neutrality  has  Ihh*u  violated  by  tlie  cruiser  which  made  the  capture: 
and,  if  such  violation  has  lieeii  committed.  It  is  in  duty  bound  to  n'store  to  the 
original  owner  property  caiitured  by  cniisers  Illegally  ojuipped  in  its  ports.  Con- 
sequently, if  a vessel  is  fitted  out  and  armeil  in  our  ports  (or  her  “force  aug- 
mented”) as  a cruiser  for  a foreign  belligerent,  or  a privateer,  in  violation  of 
either  of  the  clauses  of  the  neutrality  laws  aliove  recited  and  commentiKi  on. 
and  goes  to  sea  and  captuns  ns  prize  a merchantman  of  a power  at  peace  with 
the  T’nited  8tat<‘s,  and  brings  such  prize  into  an  American  port,  our  courts,  in 
consideration  of  tlie  breacli  of  our  statutes,  will  dwree  restitution  of  the  prize 
and  her  cargo  to  her  rightful  owners.  The  Estrclbi,  4 Wheat.  208;  The  Brig 
Alcrta,  9 Cranch,  d.**0;  The  Fanny,  9 Wheat.  G.j0;  Talliot  v.  Janson,  3 Dali. 
13^:  The  Gran  Para,  7 WTieat.  471;  The  Santa  Marin,  Id.  400;  The  Santis- 
sima  Trinidad,  Id.  La  Conception,  6 Wheat.  23.%;  British  Consul  v.  The 

Nancy,  Btx',  73.  Fed.  Cas.  No.  1.8Jt8;  Chacon  v.  80  Bales  of  Coclilneal.  1 Brcck. 
478,  Fed.  Cas.  No.  2,r>rKS;  .Tuando  v.  Taylor,  2 Paine,  tl52.  Fed.  Cas.  No.  7.5.>S. 
But  the  jurisdiction  of  the  fetleral  courts  for  this  purpose,  under  the  law  of 
nations,  extends  only  to  restitution  of  the  specific  property,  with  costs  and  ex- 
penses during  the  pendt'ucy  of  the  suit,  and  does  not  extend  to  the  lntlictli>n  of 
vindictive  damages  as  in  ordinary  cases  of  marine  torts.  La  Amistad  de  Urns. 
5 Wheat.  38T).  Where  restitution  of  captured  property  Is  claimed  on  the  ground 
that  the  force  of  the  cruiser  making  the  capture  has  been  augmenttxl  within 
the  United  States,  by  enlisting  men,  the  burden  of  proving  such  enlistment  is 
thrown  upon  the  claimant;  and,  the  fact  being  proved  by  him,  it  Is  then  in- 
cumbent on  the  captors  to  show  by  proof  that  the  persons  so  enlisted  were  citi- 
zens or  subjects  of  the  prince  or  state  under  whose  flag  the  cruiser  sails,  tran- 
siently within  the  Unitt*d  States,  in  order  to  bring  the  case  within  the  jiroviso  to 
the  neutralltv  laws  tKev.  St.  § 5291).  The  Estrella,  4 W’heat.  2l>8;  The  Sautls- 
slma  Trinidad,  7 Wheat.  2K\. 

7.  Sale  of  Ships  and  Carriage  of  War  Material 

It  is  no  violation  of  the  neutrality  laws  of  the  T'nited  States  to  sell  a vessel 
to  a foreign  purchaser,  although  the  latter  may  intend  to  use  her  as  a prlvat*'er 
in  cruising  against  the  coniiuerce  of  a power  with  which  we  are  at  |»eace. 
Britisli  Consul  v.  The  Mermaid,  Bee,  GO,  Fed.  Cas.  No.  1,807.  Tliere  is  no  law 
of  the  United  States  to  prevent  a merchant  or  shipowner  from  selling  hi.s  vessel 
and  cargo  (even  though  tiie  latter  .should  comsist  of  munitions  of  war)  to  a 
foreign  l>elllgerent;  nor  does  it  make  any  difference  whether  such  sale  is  made 
directly  in  a port  of  the  United  States  with  immeiliate  transfer  of  pos.st'ssion, 
or  under  a contract  enti'red  into  here  with  delivery  to  take  place  in  a foreign 
port,  1 Ops.  Attys.  Gen.  UK).  ‘There  is  nothing  in  our  laws,”  says  the  supreme 
court,  “or  in  the  law  of  nations,  that  forbids  our  citizens  from  siuiding  anneJ 
ves.sels.  as  well  as  munitions  of  war.  to  foreign  ports  for  .sale.  It  is  a coinmer- 
<*lal  adventure  which  no  nation  i.s  Ixjund  to  prohibit,  and  which  only  exposes  the 
persons  engaged  in  it  to  the  penalty  of  conti.scation,”  that  is,  if  captureil  by  the 
oilier  belligerent.  The  Santissima  'riduidad,  7 Wheat.  283.  340:  The  Berumli. 
3 W.all.  514.  Neither  is  it  contrary  to  our  laws  for  a vessel  sailing  from  our 
ports  to  carry  a cargo  of  war  materials,  Intended  for  the  use  of  a foreign  l>el 
ligereiit,  or  a party  of  insurgents,  provldtxl  It  is  nothing  more  than  a cominercLil 
enti'iprise,  and  not  a fitting  out  of  the  vessel  for  hostilities  or  part  of  a 
military  expedition.  “It  is  not  an  infraction  of  international  obligation  to  per- 
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ni!t  an  armed  vessel  to  sail  or  imiiiitirns  of  war  to  l>e  sent  from  a n'*utrnl  coun- 
try to  a l>ellijren‘nt  purr,  for  'jale  as  articles  of  eoiniu“rce;  and  neutrals  may  law- 
fully sell  at  hiiine  to  a belligerent  pnrehas<*r,  or  carry  thenis(‘lvi  s to  the  bel- 
ligerents, arti<-les  which  are  euiitraband  of  war.  It  is  the  rl;ilit  of  the  oilier 
hellipTent  power  to  seize  and  capture  such  property  In  transit;  hut  the  ritilit  of 
the  neutral  state  to  sell  and  transi>ert.  and  of  tlie  hostile  power  to  seize,  .are  con- 
tlietlnp  rights,  and  neither  can  impute  misconduct  to  the  other.  The  penalty 
which  affects  coiitralwind  merclmidise  is  not  exttuidtHl  to  the  vessel  which  carries 
it,  unless  ship  and  car;ro  belong  to  tlie  same  owner,  or  tlie  owner  of  the  ship  is 
privy  to  the  contraband  caiTlage;  and  ordinarily  the  punishment  of  the  ship 
is  satisfied  by  visiting  on  her  the  loss  of  time,  freight,  and  exi>enses  which  .«he 
Incurs  In  con.seqtience  of  her  complicity.  On  the  other  hand,  it  is  the  duty  of 
every  government  to  prevent  the  fitting  out,  arming,  or  equipping  of  ves.sels 
which  it  has  reasonable  ground  to  believe  are  Intended  to  engage  in  naval  war- 
fare with  a power  with  which  it  is  at  peace.-  These  are  familiar  rules  of  Inter- 
national obligaticn.  in  the  light  of  which  the  particular  statute  tltev.  St.  § 
ri2!»0)  is  to  lie  read.  It  is  intendeil  to  prevent  the  departure  from  our  ports  of 
any  ve.s.sels  Intemh'd  to  «»rry  on  war,  when  the  ve-^sel  has  been  spi‘clally  adapt- 
ed, In  whole  or  in  part,  within  this  jurisiliction,  to  warlike  uses.”  IletKlricks  v. 
flcnzalez,  ii."*  U.  S.  App.  IJT.  14  C.  C.  A.  and  (17  I'e<l.  .I.")!.  And  s(*e  The 
City  of  Mexico,  24  Fed.  .'{.I;  Itichard.son  v.  Insurance  Co.,  6 Mass.  102.  It  is  not 
a violation  of  the  ueutrality  laws  for  a vessel  to  carry  a cargo  of  arm.s  and  am- 
munition and  land  them  on  the  shores  of  one  lielligerent  country,  nllliough  they 
are  to  be  used  in  prosecuting  the  war  agaimst  the  other  belllgertuit.  A vessel 
fitted  out  with  intent  to  do  this  (with  appliances  for  landing  the  cargo,  such  as  a 
steam  launch,  lumber  to  mal^  rafts,  etc.)  Is  not  fitted  out  with  intent  to  “crui.se 
or  commit  hostilities”  within  the  meaning  of  the  statute.  The  Florida,  4 Hen. 
452,  Fed.  Cas.  No.  4.SS7.  In  the  case  of  The  Carondelet,  37  Fed.  7t>l).  a steamer 
chartered  by  the  con.sul  of  the  Dominican  government  to  carry  a cargo  of  arms 
to  Samana.  in  the  Dominion  republic,  deliverable,  as  per  bill  of  hnling,  to  (lie 
representatives  of  that  government,  was  seized,  with  her  cargo,  fr.r  an  alleged 
violation  of  Kev.  St.  § .oi’S.'l,  for  Iteing  fitUnl  out  and  arme»l  to  aid  one  of  two 
warring  factions  in  Ilayti.  It  Indug  shown  that  she  wa.s  de.-^igned  oidy  to 
tran.sport  the  cargo  to  Samniiii,  and  that  the  arms  were  there  deliverable  to 
the  Dominican  government,  it  wa.s  held  that  both  ve.ssol  and  cargo  must  be  dis- 
cliarged.  the  transjiction  In  ing  a legitimate,  commercial  adventure. 

It  tints  appears  that  llierc  Is  no  vidation  of  tlte  neutrality  laws  in  transporting 
by  sea,  to  a foreign  country  or  to  tlie  seat  of  a war  or  insurreclinn.  arms,  am- 
munition. or  military  equipments,  provide<l  they  are  carried  only  as  a cargo,  for 
commercial  purposes,  and  do  not  constitute  any  part  of  the  furnishings  or  fittings 
of  tlic  ves.^cl  wliich  carries  tlKun.  Also  It  has  been  shown  that  it  is  not  un- 
lawful for  one  or  more  individiial.-i,  singly  or  together,  to  go  abroad  for  the 
purpose  of  serving  in  a foreign  army,  provided  tliey  go  voluntarily  and  have  not 
lxH*n  hired  or  retained  to  do  so.  and  without  any  previous  enlistment  in  the 
T’nite<l  States,  and  provided  they  do  not  go  as  an  organized  military  exiUMlition. 
From  these  two  principles  It  follows  (In  the  absence  of  tiny  statute  expressly 
forbidding  the  combinati<tn)  that  It  is  no  offense  against  the  laws  of  the  I’nited 
States  to  carry  abroad  Ixith  arm.s  and  men  in  the  same  ship,  ff  the  former  go 

а. s  cargo  and  tlie  latter  as  passengers,  nctwithstaiuling  ft  may  the  intention 
of  the  men,  on  reacliing  their  destination,  to  enter  foreign  milit.iry  .service  and 
use  the  arms  as  their  weapons.  And  so  the  authorities  hold,  .^ce  U.  S.  v. 
O’Brien,  7.1  FchI.  OtH);  TJ.  S.  v.  Wlborg,  73  Fed.  151);  II.  S.  v.  Pina.  09  Fed. 
9S.3;  S.  V.  Nunez.  82  Fed.  .599.  But  the  vessel  may  at  the  saim*  time  lx* 
eugag(*d  In  transporting  a military  expedition  ami  also  a cargo  of  arms  and 
nmnltions  of  war;  and  while  the  (raii-sportation  cf  the  latter  may  be  lawful,  the 
transj)ortation  of  the  former  is  unlawful,  if  carried  on  for  the  purpose  of  en- 
gaging in  armed  hostilities  against  a government  with  which  this  country  is  at 
peace.  IT.  S.  v.  Murphy.  84  Fed.  009. 

б.  Military  Exceditions  or  Enteri'rises. 

By  Rev.  St.  U.  S.  $ 5*280,  it  Is  providinl  that  “every  person  who,  within  the  ter- 
ritory or  jurisdiction  of  the  United  States,  begins  or  sets  on  foot,  or  provides  or 
prepares  the  means  for,  any  military  expedition  or  eutenirlse,  to  be  carricnl  on 
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from  tlionce  n^inst  the  territory  or  dominions  of  any  foroipn  prince  or  statp, 
or  of  any  colony,  district,  or  people,  with  whom  the  United  States  are  at  peace, 
shall  be  deemed  guilty  of  a high  misdemeanor,  and  shall  be  fined  not  excveiliiig 
tlirt'O  thousand  dollars  and  imprisoned  not  more  than  three  years,”  This  section. 
It  is  said,  “defines  certain  offenses  against  the  T*nlted  States  and  deuounc<‘s  the 
punishment  therefor:  but,  although  a i»enal  statute,  it  must  be  reasonably  ttm- 
strue<l.  and  net  so  as  to  defeat  the  obvious  intention  of  the  legislature.”  \Vilsirg 
V.  U.  S..  Kvl  U.  S.  t*32.  10  Sup,  Ct.  1127.  In  common  with  the  otlier  provi.'iuus 
collectively  known  as  the  “neutrality  laws.”  It  is  not  merely  intended  to  prevent 
tlie  intervention  of  American  citizens  in  aid  of  one  of  two  belligerent  powers, 
but  al.«o  embraces  the  ease  of  warlike  enterprises  set  on  foot  in  this  t'ountry 
against  a friendly  power  at  i>eaee  with  all  the  world;  in  other  wonls,  it  applies 
not  only  to  partisan  interference  in  an  existing  war,  but  also  to  the  initialkn 
of  .a  war  by  a filibustering  expedition.  Ik  S.  v.  O’Sullivan,  0 N.  Y.  l^'g.  i>bs. 

Ted.  Cas.  No.  1."».074.  It  will  Ik*  notiml  that  th»*  acts  enumerated  in  this 
section  are  all  in  the  di.sjunctlve.  Tlie  offen.se  is  consummated  by  any  overt 
act  which  shall  Ih»  a commencement  of  such  an  expeilition.  though  it  should  not 
he  prosLH-uted.  Any  C'omidnatlon  of  individuals  to  carry  on  an  expciiiion  is 
“.setting  it  on  foot.”  wiilun  the  meaning  of  the  statute,  and  the  comril»ution  of 
money  or  anything  else  which  shall  Induce  such  combination  may  be  a '•l*e- 
ginning”  of  the  enten)rise.  Cliarge  to  tliand  .Tury,  ."j  Mcl,ean.  Fed.  Cas. 
Xo.  lS.2d7.  But  Jt  is  ne(*(‘ssjiry  that  the  enterprise'  should  Ik?  begun  or  s«n  t»n 
foot  within  the  United  States,  and  that  it  should  1h'  intende»l  to  be  nirried  on 
from  tlience.  For  the  lack  of  these  two  indispensiilde  (dements,  it  i.s  h(dd  tliat, 
wlieii  a party  of  insurgents,  already  organized  and  carrying  on  war  against  the 
government  of  a foreign  cotintry,  send  a ve.ssel  to  procure  arms  and  aimuuni' 
tint!  in  the  T’nlted  Stales,  the  act  of  punduising  .such  arms  and  ammunition  and 
placing  them  on  the  vessel  is  not  within  the  .scope  of  the  statute.  U.  S.  v. 
Trundmil,  48  Fed.  9b.  This  statute,  moreover,  is  not  violated  wiiliout  the  com- 
mission of  an  ov(‘rt  or  definite  act.  Mere  words,  written  or  sfKjkeii.  though 
Judicative  of  the  strongest  d«‘sire  and  most  determined  pun>(  se  to  do  the  for- 
bidden acts,  will  not  (onsiitute  the  olTeiise  defiiuHl  and  jimiishcHl  b.v  the  statute. 
Ik  S.  V.  Limisdeii.  1 Bond,  5.  F(*d.  Cas.  No.  But  it  is  not  ntvessjiry  to 

tlie  guilt  of  tlie  (hd'endaiit  tlwit  the  expinlition  should  start  for  its  destinjiiitm. 
t)n  tlu‘  contrary,  the  law  is  designed  to  reach  any  act  done  within  the  juri.sdic- 
tion  of  the  United  Slates  in  prepanttlcn  for.  or  furtherance  of,  a warlike  ex- 
l»e(lition  against  a people  with  whom  the  United  States  are  at  pea(^*e,  w'lthont 
regard  to  wliether  tlie  expedition  was  ever  ;tclaally  started  on  its  way  or  not. 
LJ,  S.  V.  O’Sullivan,  2 Whart.  Cr.  I.aw,  § 28(r2,  note.  Fed.  Ca.s.  No.  l.o.t>75.  Tlie 
overt  act  is  not  an  inva.'^ion  of  a foreign  country,  lint  taking  the  inciideiit  steps 
in  the  enterprise,  sueh  as  providing  l!u*  means  for  tlie  e.\p(*dition.  ftiriii^hing 
money  or  munitions  of  war,  enlisting  men.  and.  in  .short,  doing  anything  and 
everything  that  is  necessary  to  the  comiiu'itcemcnt  and  prosecution  of  tlie  enter- 
prise. Cliarge  to  Orand  Jury,  o McLean,  249.  Fed.  Cas.  No.  18,200.  And  the 
acts  euumcrated  in  the  .slatute  constitute  an  offense,  notwitlistanding  it  apjiears 
tliat  war  lietween  the  Unitiil  .Stati's  and  the  nation  against  wlilch  the  expedition 
i.s  to  bo  directed  is  inevitalile,  unless  tlie  pn  seciition  of  the  enterprise  d('pendM 
u|K)n  the  war  taking  place.  U.  S.  v.  Burr.  Conmli’a  Trial.  877.  Fed.  Ca.s.  No. 
14.09-la.  Since  the  pre.^ident  of  the  Uuitetl  States  would  have  no  atuliority  to 
.set  on  foot  a military  expedition  agjiiii.st  a nation  witli  which  tlie  Unitesl  Stat»*> 
are  at  peace,  it  would  he  no  excuse  or  jiistilicatlon  to  a prlvatt*  individtml  who 
sets  on  foot  such  an  exiicdltion,  in  violation  of  the  neutrality  laws,  that  lie 
aci(*d  witli  the  knowl(-dge  and  approbation  of  tlie  iircsiilent,  U.  S.  v.  Sinitli.  3 
Wlu'eler.  Cr.  Cas.  KKi.  Fed.  Cas.  No.  10.842.  Where,  in  a prosecution  under 
this  act,  it  has  been  .<howu  that  the  defiuiilants  and  ctlu'rs  were  in  combination 
to  carry  on  a military  (*ut(‘rprisc  in  violation  of  tlie  law.  declarations  of  tho«K' 
engagi'd  in  it  exidanatory  of  acts  done  In  furtherance  of  tlie  common  project  are 
admissilfie  against  all.  Wlliorg  v.  U.  S.,  108  Ik  S.  0^12,  10  Sup.  Ct,  1127;  U.  S. 
V.  M’orknian,  Fed.  Cas.  No.  10,704. 

9.  What  Constitutes  Mimtary  Expedition  or  Enterprise. 

“This  statute,”  says  tlie  supreme  court  of  tlie  United  States.  “Is  to  l»e  con- 
strued as  other  domestic  legislation  is,  and  its  meaning  is  to  he  found  In  the 
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orrllnary  moaning  of  the  term.s  usied.  Tlie  deflnltions  of  the  lejdccgrnphors 
suKstantlally  agree  that  a military  exi^  dltlon  Is  a jonmey  or  voyage  by  a com- 
pany or  body  of  person.s.  having  Uie  iwsition  or  charaeter  of  soldiers,  for  a specitic 
warlike  purpose;  also  the  Ixjdy  and  its  outfit:  ami  that  a military  ent(‘ii»rlse 
Is  a martial  undertaking.  Involving  the  idea  of  a indd.  arduous,  and  h.’izjudous 
attempt.  The  w'ord  ‘enterprist*’  is  somewhat  broader  than  the  word  ‘expedition’; 
and,  although  the  words  are  synonymously  used,  it  would  s«h>ui  tliat.  under  the 
rule  tlwt  its  every  word  shoultl  be  presumed  to  have  sonu‘  tVrce  and  effect, 
the  word  ‘ententrise’  was  employed  to  give  a slightly  wider  scope  to  the  stat- 
ute.” Wiborg  V.  I’.  S.,  Id.*!  U.  S.  (v>2,  Itt  Sup,  Ct.  1127.  In  another  case,  it  is 
sjiid  that  a military  exi)edition,  in  the  meaning  of  the  statuti*,  comprehends  any 
combination  of  men.  organizcil  in  this  country,  provided  with  arms  and  ammuni- 
tion, to  go  to  a foreign  country  and  make  war  on  its  government.  If  tlie  men 
have  combined  and  organized  here,  though  in  a rudimentary.  Imperfect,  and 
Inetticient  way,  voluntarily  agreeing  to  submit  themselves  to  tlie  orders  cf  such 
persons  as  they  liave  selected,  this  Is  sufiiiieiit.  It  is  not  necessary  that  tiiey  sluill 
have  lieen  organized  according  to  military  regulation.s,  or  uniformed,  drilled,  or 
prepared  for  efflcleut  service;  nor  that  arms  shall  be  carried  on  their  persons 
iiere  or  on  the  way;  but  only  tlwt  tliey  shall  have  been  provided  for  ujs*  when 
occasion  I'equlres.  And  It  is  immaterial  wliether  the  expedition  intends  to 
make  war  as  an  independent  body  or  In  combination  with  otliers  in  tlie  fort'ign 
country.  T’,  8.  v.  Hart,  78  Fed.  S(»S.  And  see  V.  8.  v.  W’iliorg.  73  Fed.  159; 
F,  8.  V.  Ybanez.  .5,’t  Fwl.  52(5.  8nine  of  the  promimuit  marks  of  a military 
e.vpediti(iu  or  eiitei prise,  such  ns  are  forbidden  by  the  statute,  ar<‘  concert  of  ac- 
tion, a cimibination  ami  organization  among  the  men  to  act  together,  the 
presence  of  arms  or  w’eapoiis  wlilcli  l an  be  used  for  a military  purpose,  and  or- 
dinarily sonu‘  din*ction  or  command;  but  it  is  not  iie<  (‘ssary  tliat  tlie  men  sliould 
be  drilled  or  organized  according  to  military  taclUs,  as  infantry,  cavalr>%  or 
artillery.  U.  8,  v.  O'ltrien,  75  Fed.  900. 

Some  spcvlfic  illustrations  will  make  clear  the  application  of  these  rules.  Thus, 
In  the  case  of  U.  8.  v.  Itaiid,  17  Fed.  142.  an  American  ship  .sailed  from  a ji  >rt 
of  tlie  Ibiited  States  w’lth  a cargo  consisting  of  arms,  ammunition,  and  military 
stores.  81ie  proceeded  to  a foreign  port,  wliere  she  at  once  took  on  board  a large 
numiier  of  men,  who  were  thereuiion  uniformed,  drilled,  anil  prejiared  for  active 
military  service.  She  then  proceeded  to  a port  of  the  island  of  llayti,  where 
Uie  men  were  disenil«rked,  and  an  attack  made  upon  the  n presentatlves  of  tlie 
Haytian  government  there  In  command,  and  the  town  captured.  Ituring  the 
engagement,  the  vessel  rode  outside  tlie  harlior,  and  Immediately  after  ran  in 
and  landed  her  stores.  Ttpon  her  return  to  the  United  States,  the  caiitaln  and 
mate  were  arrestinl  and  jmt  on  trial  for  violation  of  Ilev.  8t.  § 52SC).  It  was 
held  that  if  the  defendants  knew’  the  cliaracter  of  their  cargo  and  its  intended 
purpose,  they  were  guilty.  In  another  case,  it  ap|«ared  tliat  a Ixuly  of  men 
went  on  board  a tug  loaded  with  boxes  of  arms,  and  were  taken  by  it  30  or  40 
miles  out  to  sea.  where  they  met  a steamer,  outside  the  three-mile  limit,  by 
previous  arrangement.  They  boanied  her.  taking  the  boxes  with  them,  w’hlch 
they  opiuuHl,  distributing  the  arms  among  themselves.  They  drilled  to  some  ex- 
tent on  board,  and  w’ere  apparently  otIicere<l,  and,  as  precxincerted,  they  dlsein- 
barkiHl  near  the  coast  of  Cuba,  to  effect  an  armed  landing  thereon.  It  was  held 
that  the  Jury  had  a right  to  find  that  tills  was  a military  expedition  or  enterprise 
within  the  meaning  of  the  neutrality  laws.  Wiliorg  v.  U.  8..  lo.‘t  U.  8.  0.32. 10  Sup. 
Ct.  1127.  In  another  case,  c*ertain  men,  all  foivigners,  enlisted  or  otlierw  i.se  en- 
gaged in  Holland  to  join  a revolutionary  party  in  one  of  the  8outli  .\merU*an 
stat«  s.  and  accordingly  embarked  for  the  United  States  w’ith  their  military  eqiiip- 
ments.  Intending  to  obtain  pas.sage  from  this  country  to  South  America.  Tliey 
were  under  the  orders  of  one  of  their  number,  wlio  claimed  and  e.xerclsed  the 
powers  of  a military  commander  and  drilleil  them.  They  took  pa.'isage  on  a 
vessel  bound  for  a .South  American  port,  with  their  baggage,  the  rest  of  her 
cargo  consisting  of  arms  and  ammunition.  She  was  stopiKxl  by  admiralty 
process  l>efore  leaving  our  shores  and  tlie  adventurers  arrested.  It  was  h«‘!d  that 
they  W’ere  guilty  of  a violation  of  the  neutrality  laws;  for  they  constitiucd  a 
military  expedition,  and  one  w’hlch  was  to  lx?  carried  on  from  the  United  Suites, 
and  the  fact  that  the  association  originated  beyond  seas  W’as  Immaterial.  Kx 
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parto  N<  tMlham.  Prt.  C.  C.  487.  IumI.  Cas.  No.  10.080.  Bnt.  on  the  ether  hand, 
the  mere  fact  that  persons  of  the  same  nationality  os  othei-s  who  are  carrying 
on  an  Insurrection  in  a foreign  stale,  with  which  such  ix>rsuns  arc  iHdieved  to 
l>e  in  sympathy,  have  gathered  arms  and  prepared  to  ship  them,  secretly  and 
under  suspicious  cimimstanct's,  is  not  alone  sutticient  for  tlie  conviction  of  siicli 
persons  under  the  statute,  without  proof  that  such  iM^rsons  luive  set  on  foot 
a military  exi>eflition  within  the  United  States  against  such  foreign  state.  U.  S. 
V,  Pena.  00  Fed.  9S3. 

All  expedition  organized  and  dispatched  from  our  ports,  in  separate  parts,  to 
meet  at  a common  rendezvous  on  the  liigh  sea.s.  and  tiience  proceed  to  acts  of 
hostility  against  a friendly  jKiwer,  is  within  the  prohibition  of  the  .statute, 
U.  S.  V.  The  Mary  N.  Hogan,  IS  Fed.  529.  But,  liefore  there  can  lie  a con- 
viction for  a violation  of  this  statute,  it  must  be  provtxl  tliat  the  purpose  of  the 
expedition  or  enterprise  was  some  military  service,— some  attack  or  invasion  cf 
another  people  or  country  as  a military  force.  To  constitute  the  offense,  there 
must  be  a hostile  intention  connected  with  the  act  of  lieginning  or  setting  on 
foot  the  expeilition.  F.  8.  v.  O’Sullivan,  2 Whart.  Cr.  Law.  § 2S<»2.  note.  Fe\i. 
Cas.  No.  15,975.  In  determining  whether  an  expedition  tniu-sisirted  to  a foreign 
country  was  a military  expinlltlon,  within  the  meaning  of  the  neutrality  laws, 
and  in  ascertaining  wliat  knowledge  the  defendants  had  of  it,  the  jury  are  to 
con.sider,  not  single  circumstances  alone,  but  all  the  circum.stances  together,  the 
whole  sequence  of  events,  to  a.scertain  whether  tliere  was  merely  a use  of  an 
accidental  opportunity,  or  such  a siawssive  order  of  events  as  shows  prear- 
rangement and  concert.  U.  S.  v.  O’Brien,  75  Fed.  900. 

10.  Same;  Transportation:  Difference  Between  Unoroanized  Band  of 

VOEUNTKEUS  AND  ORGANIZED  HODY  OF  TkOOPS. 

As  already  explained,  it  is  no  olTen.'^e  against  tlie  neutrality  laws  to  transport 
per.'ions  intending  to  enlist  in  foreign  military  service  out  of  tliis  country,  even 
tliough  arms  and  ammunition  go  with  them,  and  to  land  them  in  such  foreign 
count rv,  provided  thev  go  merely  as  individuals,  and  net  a.s  a military  expedi- 
tion. '.See  U.  S.  V.  O’Brien,  75  Fed.  900;  U.  S.  v,  Wiborg.  73  Fed.  1.59;  U.  S. 
v.  Hart,  74  Fed.  724.  On  the  other  hand,  It  Is  an  indictable  c>rfeuse  to  train;- 
port  a military  expedition,  or  to  make  the  vessel  herself  a part  of  siu-h  an  exjx*- 
ditiun.  Hence  it  iHH'ome.s  Important  to  distinguish  between  an  unorganiztxl  b;ind 
of  volunteers  and  an  orgaulz^  body  of  troops.  On  tliLs  point,  mmh  instruction 
is  to  be  derived  from  the  case  of  U.  S.  v.  Murpliy,  84  Fe.l.  <J09,  wherein  it  was 
said:  “The  broad  puipose  of  scetlon  5280  is  to  piwent  complications  lx*twecn 

this  government  and  foreign  powers.  It  is  not  the  intent  of  that  section  to 
clu*ck  or  in  any  manner  interfere  with  the  ecmmereinl  activities  of  citizens  of 
the  United  States  or  of  others  n>siding  witliin  tlie  United  States  and  interested 
in  commercial  transactions.  It  is  not  an  offense  against  tlie  United  States  to 
transiKirt  arms,  ammunition,  and  munitions  of  war  from  tills  country  to  any 
foreign  country,  whether  they  are  to  be  used  in  war  or  not;  nor  is  it  an  offense 
against  the  United  States  for  individuals  to  leave  this  country  with  intent  to 
imlist  In  foreign  mllitarjt'  service;  nor  is  it  an  ofTense  against  the  United  .States 
to  transport  persons  out  of  this  country  and  land  them  in  foreign  countries, 
although  sui'h  persens  have  an  intent  to  enlist  in  foreign  armies:  uor  is  it  an 
offense  against  the  Uuiteii  States  to  transport  from  tills  country  piTsous  Intend- 
ing to  enlist  in  foreign  armies  and  munitions  of  war  in  the  same  ship.  The  pur- 
pose of  tiie  section  in  question  is  to  prevent  the  use  of  the  soil  or  waters  of  the 
United  Slates  as  a base  from  which  military  exi>editions  or  military  euteriirises 
shall  be  carried  on  against  foreign  powers  with  which  tlie  United  States  is  at 
peace.  M'hat  it  prohibits  is  a military  expedition  or  a military  enterprise  from 
this  country  against  any  foreign  power  at  peace  with  the  United  Stales.  It  dot's 
not  prohibit  tlie  transportation  from  this  country  in  the  same  ship  of  few  or 
many  men  whose  known  Intention  before  leaving  our  shores  Is  to  engage  in 
hostilities  against  the  Spanish  forces  in  CuIjq,  provided  such  men  do  not  consti- 
tute a military  expedition  or  a military  enterprise  against  the  dominion  of  the 
king  of  Spain  in  that  island.  If  they  go  from  this  country  to  Cuba  merely  as 
individuals  and  without  concert  of  a»  iicn  between  them,  although  for  the  pur- 
I>ose  of  taking  part  in  such  hostilities,  no  crime  or  offense  against  the  United 
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States  attaches  to  any  one  who  has  provhh*,!  the  means  of  their  tmnslwrtatlon 
with  full  knowledjre,  at  the  time  i»e  provided  such  means,  of  their  puri)ose  in 
securing  sucJi  transpertation.  But  if  the  men  so  traj]S])orted  are  so  comldned 
and  organized  as  to  constitut*^  a military  exi>edition  or  a military  enterprise 
against  the  dominion  of  the  king  of  Spain  in  Cul)a.  the  furnishing  of  tlie  means 
of  transixu’tation  with  knowledge,  on  tiie  i*art  of  the  p<‘rson  furnisliing  siuli 
means,  of  the  character  and  purpose  of  .such  expedition  or  euten)rise,  is  an 
olTens<‘  against  the  United  States  puni.sliahle  under  the  se<*tion  in  question.  A 
military  expedition  or  a military  entenn-ise  may  consist  of  few  or  miiny  men. 
lOighteen  or  twenty-four  men  may  comi)ose  such  an  expedition  or  enterprise  as 
Avell  as  eighteen  hundred  or  twenty-four  liundred.  The  existen(*e  or  character  of 
the  military  expedition  or  the  military  enterprise  does  not  require  conci*rted  action 
on  the  part  of  a large  number  of  iudividiuils.  Where  a number  of  men,  wliether 
few  or  many,  combine  and  bond  themselves  together,  and  then’by  organize 
themselves  Into  a IkkI.v.  within  the  limits  of  the  United  States,  witli  a common 
4.ntent  or  purpose  on  tlieir  part  at  the  time  to  proeecvl  in  a body  to  foreign  terri- 
tory, there  to  engage  in  carrying  on  armed  iui.-tllities.  either  by  themselves  or 
in  co-operation  with  other  forces,  against  tlx*  tiuritory  or  dominions  of  any  for- 
eign power  with  which  the  United  Suites  is  at  ixace,  and  with  such  Intent  or 
purpose  proct‘ed  from  the  limits  of  the  United  Statt's  on  their  way  to  such  ter- 
ritory, either  provided  with  arms  or  implements  of  war,  or  Intending  and  ex- 
lHH.’ting  and  with  preparation  to  secure  them  during  transit,  or  lx*fcre  reaching 
the  scene  of  hostilities,  in  such  case  all  the  essential  elements  of  a military  enter- 
prise exist.  It  is  not  nm'ssary  that  the  men  shall  be  drilled  or  uniformed  or 
prepared  for  efflcleut  service,  nor  that  they  shall  have  bwn  organized,  according 
to  the  tactics,  as  Infantry,  artillery,  or  cavalry.  It  Is  surtickmt  that  the  mili- 
tary enterprise  .sliall  be  begun  or  set  on  foot  within  the  T'nited  Stat(‘s:  and  it  is 
not  neces.sary  that  the  organization  of  the  body  as  a military  enten^rlse  shall  be 
completetl  or  perfected  within  the  United  States.  Nor  is  it  nece.'.sary  that  all 
of  the  persons  composing  tlie  military  euteri>rise  should  be  brought  in  personal 
contact  with  each  other  within  the  limits  of  tlie  United  States,  nor  that  they 
.should  all  leave  those  limits  at  the  same  point.  It  Is  sutlicient  that,  by  previous 
arrangement  or  agreement,  wiiellier  by  corresiiondencc,  conversation,  or  other- 
wise, they  liecomo  combined  and  organized  for  tlie  purposes  mentioiieil,  and  that 
by  concerted  action,  though  proceeding  from  different  portions  of  this  country, 
they  meet  at  a designated  point,  either  on  the  high  seas  or  within  the  limits  of 
the  United  States,  Under  such  clrcimistnnces,  a mllltarj'  enterprise,  to  be  car- 
ried on  from  the  Unlte<l  .States,  exists  within  the  meaning  of  tlie  law.” 
Furthermore,  a vos.sel  used  in  trausiiortlng  troop.s  nia.v  U^-ome  a part  of  a mili- 
tary expedition,  or  an  agency  for  Its  operation,  in  such  manner  as  to  lie  amenable 
to  the  laws.  Thus,  in  the  case  of  The  City  of  Mexico,  2S  Fed.  1-18,  it  was  said: 
“It  is  true  that  ves.sels  may  frequently  bo  engaged  In  traiisporling  troops  as  pas- 
sengers, and  war  material  as  freight,  without  themselves  h.avlng  any  conne<*tion 
with  Uie  ac'tual  ho.stilities  contemplated,  so  that  their  vo^'ages  In  no  way  partake 
of  the  nature  of  hostile  acts,  nor  they  be  liable  to  be  charged  with  the  com- 
mission of  hostilities.  Or  where  treops  conveyed  as  passengers  only  are  landed 
as  such,  although  bound  on  a hastile  expedition,  where  all  oounection  and 
relation  ejdsting  between  them  and  the  vessel  are  to  Ik?  terminated  at  tlieir 
leaving  her  side,  the  question  becomes  one  of  more  ditficiilty.  But  w’hen  it  is 
IntetidiHl  that  a vessel  shall  hereelf  be  part  and  portion  of  a hostile  expedition; 
that  she  shall  carry  troops,  not  for  the  puiTose  of  making  quiet  and  unopposed 
landing,  and  leaving  them  to  take  the  risk  of  war  suhseipieiitly,  but  making  for 
them,  or  with  them.  If  found  uece.ssary,  a forcible  and  hostile  landing;  standing 
rt‘ady  to  put  tliem  on  shore,  or  receive  theui  on  Ixiai-d  defeated;  to  convey  and 
funii.sli  them  with  arms,  amnimiition.  and  stores;  to  act  as  a base  of  supplies 
and  operations,  ready  to  assist  in  committing  any  hostile  acts  that  can  be  com- 
pleteil  by  armed  men,  she  sharing  all  chances  of  success  or  defeat,  and  under 
the  direct  onlers  and  control  of  tlie  commander  of  a hostile  expedition,— it  cmi- 
not  be  admitted  tliat  her  acts  would  be  anything  but  hostilities.  A ves.sel  is  a 
passive  in.struinent,  and  1s  hut  made  the  means  of  success;  and  it  matters  but 
little,  In  the  effect  of  her  hostilities,  whether  she  throw'  shot  and  shell  from  her 
ports,  or  dispatch  boat  loads  of  armed  men  from  her  gangways.” 


Digitized  by  Googi-'Z 


634 


28  C.  C.  A.  REPORTS. 


11.  Same;  Providing  or  Preparing  Means  por  Expedition. 

The  statute  under  consideration  makes  it  an  offense,  not  only  to  bepin  or  set 
on  foot  a military  expedition  apjiinst  a friendly  power,  but  also  to  “provide  or 
prepare  the  means  for”  such  an  expedition.  To  justify  a conviction  under  this 
latter  part  of  the  statute,  two  tilings  must  be  proved,  viz.  that  a military  expe- 
dition was  organized  in  this  country,  and  that  the  defendant,  in  the  district  of  his 
truil,  provided  or  prepared  means  for  it,  as  charged,  with  knowledge  that  it  was 
such  an  expedition.  U.  S.  v.  Hart,  78  Fed.  8t>8.  To  “provide  or  prepare  tlie 
means  for  any  military  expedition  or  enterprise,”  such  preparation  must  be  made 
as  shall  aid  the  expedition.  The  contribution  of  money,  clothing  for  the  troops, 
provisions,  arms,  or  any  other  contribution  which  shall  tend  to  forward  the  exp*»- 
ditiou,  or  adil  to  the  comfort  or  maintenance  of  those  engapwl  in  it,  is  a viola- 
tion of  this  pnivlslon.  Charge  to  Grand  Jury,  2 Mclx‘an.  1,  Ff‘d.  Cas.  Xo. 

Chiefly  conspicuous  among  the  methods  in  which  outsltle  pjirties  can  forward 
the  success  of  such  an  unlawful  exiiedition  is  the  providing  of  the  means  i>y 
which  it  may  be  carried  to  Its  destination.  On  this  point  the  supreme  court  uf 
the  T’nitwi  States  remarks:  “We  think  it  does  not  admit  of  serious  <inestion 

that  providing  or  preparing  the  means  of  transportation  for  such  a military  ex- 
peilltioii  or  enterprise  as  is  refenvd  to  in  the  statute  is  one  of  the  forms  cf  pro 
vision  or  preparation  therein  denounced.  Nor  can  there  be  any  doubt  that  a 
hostile  e.xpeditlon  dispatched  from  our  ports  is  within  the  words  ‘carried  on  fn  m 
thence.’”  Wiborg  v.  U.  S.,  1G3  U.  S.  032.  10  Sup.  Ct.  1127.  And  see  V.  S. 
V.  Murphy.  S4  F(‘d.  <50;>.  Tims,  if  the  officers  of  a foreign  vessel,  .sailing  from  a 
Uniteil  States  port,  wlilch,  after  pas.sing  the  three-mile  limit,  took  alviard  men 
and  arms  for  an  expe<lition  in  violation  of  the  neutrality  law,  had  prt'paretl  for 
sailing  and  had  taken  nlward  extra  Iwats  while  in  port,  with  knowh\lge  of  tiie 
propo.seil  expedition,  they  were  guilty  of  the  <Time  in  the  district  from  which 
they  sailed.  Wiborg  v.  U.  S.,  103  U.  S.  tWt2.  1<5  Sup.  Ct.  1127.  But  in  the  same 
case  it  was  held  that  the  mates  of  such  ve.^sfd,  who.  at  tlie  time  of  sailing,  did 
not  know  that  the  vessel  was  to  carry  a military  expeiiition,  and  did  not  learn 
the  fact  until  they  met,  beyond  the  three-mile  limit,  another  vt's.^d  couiiainiiig 
arms  and  men,  were  not  guilty.  Id.  In  another  case,  it  appearing  that  the 
steamer  Laurada,  lying  just  off  the  American  coast,  received  on  board  from  a tug 
which  came  out  to  her  certain  boxes  of  arms  and  ammunition,  and  also  30  or 
33  men  who  did  not  at  that  time  constitute  a military  organization,  and  then 
saih^l  for  Culm,  it  was  held  that  if  the  men  embarked  were  armed  after  coming 
on  lioard.  and  given  military  drill  and  imstnictlon,  and  put  into  a state  of  effi- 
ciency for  warlike  operations,  with  the  knowledge  of  the  master  of  the  Launnia. 
he  was  guilty  of  providing  or  preparing  the  means  for  a military  exix'diiion. 
IT.  S.  V.  Hughes,  75  Fed.  207,  But  on  the  other  band.  If  the  means  providetl 
for  a military  exp(‘ditIon  were  procurwi  in  order  to  be  u.sed  on  the  occurrence  of 
a future  contingent  event  (such  as  the  breaking  out  of  a war  again.st  a foreign 
IKjwer),  no  liability  Is  Innirred  under  the  statute;  and  If  the  intention  is  that 
the  means  provided  sliall  be  used  only  at  a time  and  under  circumstances  when 
the.v  could  lie  used  withmit  a violation  of  law,  no  criminality  attaches  to  the  act. 
U.  S.  V.  Lumsden,  1 Bond,  5.  Fed.  Cas.  No.  15,041. 

12.  Same;  Meaning  op  “Ciu.ony,  District,  or  People." 

The  iirst  and  original  neutrality  act  of  the  United  States  only  forbade  acts  of 
ho.^^tility  against  a “loreign  prince  or  state”  at  peace  with  the  United  8iait*s. 
And  the  question  was  ral.sed  at  an  early  day.  by  Chief  .lastice  Marshall,  whether 
a colony  in  a state  of  rebellion,  and  struggling  to  establish  its  independence  of 
the  parent  state,  was  embraced  within  the  act  of  17i>4,  prohibiting  the  enlist- 
ment of  soldiers,  marines,  and  seamen  within  the  llmil.s  of  the  United  States  to 
enter  the  service  of  any  “foreign  prince  or  state.”  But,  he  said,  however  this 
may  be,  such  a revolted  colony  or  section  of  a state  comes  within  the  more  ample 
provisions  of  the  law  of  nations;  and  while  neutrals  concede  to  a people  in  such 
a .situation  the  character  and  rights  of  a belligerent,  if  tiiey  are  in  a condition 
to  make  war.  they  are  as  much  bound  to  refniin  from  a violation  of  the  rights 
of  neutrals  as  if  they  were  an  acknowledged  state.  Chacon  v.  80  Bales  of 
Cocliineal,  1 Brock.  47S,  Fed.  Cas.  Xo.  2, .508.  Afterwards,  on  the  representa- 
tion (it  is  said)  of  the  minister  uf  Spain  that  the  laws  might  not  be  held  to 
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apply  to  the  revolutions  In  the  Centrnl  and  South  American  colonies  of  that 
power,  whereby  they,  eventually  achieved  their  independence,  the  terms  of  the 
neutrality  laws  were  widened  by  the  insertion  of  the  W(,rds  "or  any  colony,  dis- 
trict. or  p<‘ople.”  Still  the  question  remained  oi>en  whether  or  not  even  these 
enlarged  terms  were  broad  enough  to  cover  the  case  of  a body  of  insurj;cnts 
whoso  belliperencj"  had  not  been  recognized  by  tlie  political  departments  of  the 
Ignited  States  government.  On  this  point  there  was  no  absolutely  binding  au- 
thority. The  case  of  fJelston  v.  Hoyt,  .3  Wheat.  240,  was  often  api)eaUHl  to. 
This  case  rule<i  that  the  neutrality  laws  did  not  apply  to  any  new  government 
unless  it  had  been  acknowleilged  by  the  rnited  .'States,  or  by  the  goveriuuent  of 
tlie  country  to  which  such  new  state  liad  Ix  longed.  Tlds.  to  be  sure,  was  de- 
cided liefore  the  words  "colony,  district,  or  pe<Ji)ie”  had  lie<m  aiided  to  the  law; 
and  also  it  was  a case  of  two  warring  factions  In  San  Domingo,  neither  of 
which  had  been  recognized.  IJut  in  S.  v.  Quincy.  (>  Pet,  445,  with  regard  to 
the  word  ‘‘people”  as  usctl  in  the  statute,  it  was  .‘said  that  it  “is  mendy  de- 
scriptive of  the  power  In  whose  service  the  vessel  wa.s  intended  to  be  employed, 
and  It  is  one  of  tlie  denominations  applied  by  the  act  of  congress  to  a foreign 
jxnver.”  It  was  also  remarketl  that  an  eminent  auiliority  had  dKdded  that,  in 
a policy  of  marine  insurance  containing  the  usual  clause  with  refcivnce  to  “ar- 
rests, restraints,  and  detainments  of  all  kings,  princes,  and  people.”  the  wonl 
“people”  means  the  ruling  power  of  tbe  country.  Nc'sbitt  v.  Lushingten.  4 Term 
K.  7>^‘t.  And  see.  also.  'I’he  Conserva.  .'tS  F(h1.  451,  In  the  case  of  Tlie  .Ambrose 
Tdght.  25  Fed.  40H.  it  was  pointetl  out  that  maritime  warfare,  \\ith  its  Incidents 
of  blockade  and  the  right  of  search,  imposes  heavy  burdens  and  restrictions  upon 
all  commercial  nations;  and,  in  the  view  of  InternatioiL'il  law.  it  is  the  right 
of  sovereigns  only.  Such  warfare  attempted  to  l>e  carried  on  by  unre<*ogiiized 
relwds  is,  in  the  eye  of  the  law,  mere  private  and  unauthorized  warfare,  and 
theri'fore  unlawful,  and  the  governments  affected  have  the  teiimical  right  to 
suppress  it  at  discretion  as  piratical.  Letters  of  marqtte  or  a naval  commission, 
IssmHl  by  rebels  who  have  not  obtained  rc(‘ognition  of  belligerent  rights  from 
any  sovereign  power,  arc  void.  Vi'ssids  sailing  under  such  commusslons,  and 
threatening  neutral  cominerce,  may  be  lawfully  suppressed  by  seizure  ns  tech- 
nically piratical,  though  their  ofticers  and  crews.  If  they  reasonably  iMdleved  their 
commissions  to  be  valid,  might  l>e  acipiitted.  The  recognition  of  relK*l  belliger- 
ency by  other  governments  clothes  insurgent.s  with  a quasi  sovereignty  for  war 
puntoses,  and  makes  them  in  the  view  of  courts  lawful  combahints.  But  such 
recognition  is  the  province  of  tlie  e.vecutlve  and  political  departments  of  a gov- 
ernment only,  and  in  this  respect  the  courts  must  follow,  and  camict  lead,  the 
executive.  Influenced  by  these  decision.s.  the  federal  district  court  in  P'lorida 
held  that  the  phrase,  “foreign  prince  or  stat<>,  or  colony,  district,  or  people,”  as 
used  in  the  neutrality  laws,  refi*rs  only  to  a body  politic,  which  ha.s  been  recog- 
nized by  our  government  at  least  as  a belligei*ent;  and  that  those  laws  do  not 
apply  to  the  case  of  a vessel  fitted  out  and  armed  to  be  employed  in  the  service 
of  insurgents  or  persons  never  nvognized  as  a pclltical  Ixidy  by  the  government 
of  the  Ignited  States.  V.  S.  v.  The  Three  Friends.  78  Fed,  175.  But  this  deci- 
sion was  reversed  by  the  supreme  court,  which  held  (thus  finally  settling  the 
question)  that  itev.  St.  § 5‘J8.5.  covers  the  ca.se  of  fitting  out  and  arming  a vessel 
to  be  employed  iu  the  service  of  any  insurgent  or  insurrectionary  body  of  peo- 
ple acting  together  and  conducting  hostilities,  although  their  belligerency  has 
never  been  recognized.  The  Three  Friends.  ICO  TT.  S.  1,  17  Sup.  Ct.  41)5.  But 
w’hen  the  president  of  the  United  States  has  oflicially  declared  that  a certain 
foreign  country  is  in  a state  of  anarcliy.  and  that  the  rival  claimants  to  its 
government,  with  their  followers,  are  regarded  merely  a.s  warring  factions, 
neither  of  whom  constitutes  any  responsible  government,  it  .«eems  timt  neither 
neutral  obligations  nor  the  neutrality  laws  of  the  United  States  apply  to  such  a 
case.  The  Carondelet,  37  Fed.  7! ft). 

13.  Enforcement  of  Neutralitt  Laws. 

It  is  provkhd  by  statute  that  it  shall  be  lawful  for  the  president,  “or  such 
other  iiersons  as  he  shall  h.ave  empowcretl  for  that  puriiose,”  to  employ  the  land 
and  naval  force.s  of  the  United  States,  or  the  militia,  fur  the  purpose  of  seizing 
and  detaining  any  vessel  fitted  out  or  armed,  or  augmented  iu  her  force,  con- 
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trary  to  the  net.  In  order  to  the  enforeemont  of  the  law.si.  and  the  restoration  of 
any  prizes  she  may  have  taken,  and  for  the  purpose  of  preventing  the  carrying 
on  of  any  military  exjiedition  nr  enterjnise  from  the  tenitrry  or  jnrisdit'tion  of 
the  United  Stales  against  any  friendly  p !\ver.  Kev.  St.  U.  S.  § ri2S7.  This  is 
a ixnv('r  to  be  einploytHl  only  in  cii.se  of  luses.sjty,  “The  authority  of  the  pnsi- 
ilent  to  employ  the  naval  forces  of  the  United  States,  conferreil  by  ibis  seetic  n. 
will  be  dependent  upon  the  resistanti?  to  the  execution  of  th(‘  prcK*e.<.s  of  Uie 
courts  of  the  United  States  on  board  of  the  steamers,  and  to  the  refusal  of 
their  commanders,  If  their  force  has  been  augmented  or  Increased,  to  di.scliarge 
therefrom  such  augmentatirn  or  increase.”  Violation  of  Neutrality.  4 < >P'- 
Atty.s,  (Jen.  .Th*.  Property  may  be  seized  by  the  commanding  otticer  of  .a  mili- 
tary force  ordered  out  to  prevent  a violation  of  the  neutrality  laws,  with  .a  view 
to  detaining  the  same  until  it  shall  be  prcccedtHl  again-st  in  the  mamier  direiUtsi 
by  law.  Stoughton  v.  Dimick,  3 Hlatchf.  .‘{."0,  Fed.  Cas.  No.  Uh.otX).  In  tlie  case 
of  The  City  of  Mexico,  2.’»  Fed.  !>24.  it  apj»eared  that  a steamer  was  cliarteriHl 
in  New  York  for  the  benetlt  of  an  Insurgent  party  in  a fondgn  state  to  carry 
arms  for  their  use.  The  manifest  tile<l  by  her  agents  liefore  sailing  did  not  st.ate 
that  she  had  arms  aboard.  The  supplemental  manifest  was  delayeti  long  after 
tlie  time  allowed  by  law.  and  a fal.se  destination  was  given.  An  ag<‘nt  of  the 
Insurgents  accompanlwl  the  ship,  and  as  soon  as  her  arms  were  discharged  at 
Rarnmqullla.  she  departed  for  Klo  Ilacha  with  a troitp  of  soldiers  who  capturcrl 
tlie  customhouse  otlicers,  and  afterwards  attemptecl  to  make  use  of  the  steamer 
to  capture  a Colombian  ves.se! ; and  the  mate  made  aftt(Lavit  of  the  unlawful 
intent  of  the  expedition.  It  was  held  th.at  these,  witli  other  circum stances, 
afforded  probable  cause  for  the  arrest  of  the  ves.sel.  under  Rev.  St.  S b70.  and 
that  a certificate  thereof  should  lie  issnctl.  for  the  protection  of  the  government 
otlioers,  altliough,  upon  tlie  trial,  the  vessel  was  di.sclmrgj^fl.  When  an  ottir*-«r 
of  the  Thnted  States,  acting  under  the  orders  of  the  pre.si.lent,  in  pursiiani'e 
of  the  authority  given  to  the  latter  by  tlie  neutrality  laws,  detains  a vessel  in 
port,  to  prevent  her  from  starting  on  what  is  sii.-^pt'ctwl  to  be  a military  expedi- 
tion against  a foreign  nation,  this  Is  not  a taking  and  use  of  private  pi*operty 
for  pulilic  use  within  the  meaning  of  the  const  if  ut  ion.  so  as  to  entitle  the  owner 
to  claim  compen.sat’on  from  tlie  government  when  tlie  ves.s<d  is  tinally  relea.'‘tHL 
but  is  an  arrest  by  due  proces.s  of  law.  tJraliam  v.  U.  S.,  2 Ct.  Cl.  327. 


14.  Same;  Bonding  Armed  Vessels. 

Rev.  Sr.  TT.  S.  § 52SP.  provide.s  tliat  “the  owner.s  or  consignees  of  every  armed 
vessel  .'■•ailing  out  of  tiie  ports  of  tlic  I'nltcd  St;ites.  belonging  wholly  or  in  part 
to  citizens  theniif,  sliall,  lu-fore  ('learlng  out  of  the  same,  give  l>ond  to  the 
United  State.'i.  with  snilicient  sureties,  in  dculile  the  amount  of  the  value  of  the 
ves.<**l  and  (iirgo  on  hoaril,  inelnding  her  armament,  conditioned  that  the  ve^-icl 
.sliall  not  b<‘  einjiloyed  by  such  owners  to  cruise  or  commit  hostilities  against  liie 
sul»J«“ts,  eifiz.i'iis.  or  jiroperty  of  any  foreign  prince  or  state,  or  of  any  cokny, 
disiriet.  or  people,  witli  whom  the  Uriitnl  States  are  at  peace.”  In  regard  to 
this  s4M  tioti.  it  has  iK'cn  said:  “The  law  does  uot  prohibit  armed  vessels  Kv 

longing  to  citizens  of  the  Unlttnl  States  from  sailing  cut  of  our  ports;  it  only 
nMpiires  the  owners  to  give  security  that  such  vessels  shall  not  be  employed  by 
them  to  commit  ho.'^tilitles  against  foreign  iwwcrs  at  peace  witli  tlie  TTiiU'd 
Stales.  Collectors  are  not  authorized  to  detain  vessels,  altliough  mauife-tly 
built  for  warlike  puriu  sos  and  alioiit  to  depart  from  tlie  United  States,  unless 
eireumstanoes  slinll  render  it  proliable  that  siicJi  vessids  are  iiUendetl  to  be  t'm- 
jiloyed  liy  tlie  owners  to  commit  hostilities  against  some  foreign  power  at  i>ea«  e 
witli  the  United  States.  All  the  latitude.  Iherefort',  noivssary  for  commercial 
purposes  is  given  to  our  citizens;  and  they  are  restrained  only  from  suoli  acts 
as  are  cakulati'd  to  Invdve  tlie  country  in  war.”  U.  S.  v.  Quincy,  (i  Pet.  4U>. 
A judge  of  tlie  I'nitdl  States  has  power,  on  JiLst  gnniiids  of  su.-picion,  to  require 
bond  to  oliserve  tlie  neutrality  laws.  IJ.  S.  v.  Quitman,  2 Am.  I^w  Reg,  tH.i, 
Fed.  Cas.  No.  10,111. 


15.  Same;  Collector  Detaining  Vessel. 

It  is  also  provided  liy  law  that  “the  several  (Nillectors  of  the  customs  sh;iU 
iletain  any  vessel  maiufe.stly  built  for  warlike  puiijoses  and  about  to  depart  the 
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United  Stntes,  tlie  cargo  of  which  principally  con.slsls  of  arras  and  mimltions  of 
war,  when  the  nuniber  of  men  shlppt^l  on  board,  or  other  clrcuraslances,  render 
It  probable  that  such  ve-ssel  Is  intended  to  be  employed  by  the  owners  to  cruise 
or  eoimnit  hcstilities  upon  the  siilOj-cts,  citizens,  or  property  of  any  foreign 
prince  or  state,  or  of  any  colony,  di.strict,  or  piopie,  witli  whom  the  United 
States  are  at  i>eace,  until  tlie  decision  of  the  presltlent  is  had  thereon,  or  until 
the  owner  gives  such  l>ond  and  security  as  is  required  of  the  owners  of  armed 
vessels  by  the  preceding  s(‘ction.”  Rev.  St.  U,  S.  § .'>2110.  It  is  not  enough  to 
justify  a collector  of  customs  in  refusing  clearance  to  a vessel  and  her  largo, 
under  this  M'ction,  that  it  is  the  purpose  of  her  intcudcil  voyage  to  transport  arras 
and  munitions  of  war  for  the  use  of  on  insurrectionary  party  In  a couutrj'  wdth 
which  tlie  United  States  Is  at  peace,  when  the  vessel  Is  not  “manifestly  built 
for  warlike  purposes,”  but  Is  an  ordinary  merchant  steamship,  and  there  are  no 
circumstance.s  (as  to  the  number  of  men  shipped  on  Inianl  or  otherwise)  tending 
to  show  tliat  the  vessel  is  Intended  to  be  employed  In  acts  of  war.  iiendrlcks 
V.  Gonzalez,  35  U.  S.  App.  127,  14  C.  C.  A.  GTiP,  and  07  Fed.  ;{51. 

16.  Informer’s  Share  op  Proceeds. 

When  a vessel  Is  forfeited  and  .sold  for  brtnich  of  tlie  neutrality  laws,  the  stat- 
ute gives  half  the  proceeds  to  the  informer.  This  lialf,  no  matter  how  long  It 
may  remain  in  the  custo>ly  of  the  government,  and  even  If  no  claimant  ever 
appears,  does  not  become  the  property  of  the  United  States.  U.  S.  v.  The  Reso- 
lute, 40  Fed.  543.  In  a case  where  the  entire  crew  of  a vessel  went  before  a 
consular  agent  and  disclosed  to  him  their  rea.sons  for  suspecting  that  the  Intended 
voyage  was  illegal,  and  that  the  vessel  was  to  lie  used  in  such  a manner  as  to 
constitute  a violation  of  the  neutrality  laws,  and  tiled  with  him  a formal  written 
protest,  signed  by  all,  and  all  refused  to  proceed  on  the  voyage,  w^hereupon  the 
consular  agent  made  investigations,  with  the  result  that  a man-cf-w'ar  was  sent 
for  and  the  vessel  seized,  trie<l,  and  forfeited,  it  w’as*  lield  that  all  the  crew  were 
informers,  so  as  to  be  entitled  to  share  In  toe  informers’  moiety,  but  that  ofti- 
cers  of  the  ITnlted  States  navy,  and  the  consular  agent,  who  conveyed  informa- 
tion received  by  them,  leading  to  the  seizure  of  the  vessel,  to  other  officii 
authorities,  but  gave  no  Information  except  what  had  been  received  in  the  regular 
discharge  of  their  duty,  were  not  informers.  The  City  of  Mexico,  32  Fed.  105. 

n.  CAMPBELL  BLACK. 
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(84  Fed.  1014.) 

BATES  V.  KEITH. 

(Circuit  Court  of  Appeals,  First  Circuit  February  18,  1806.) 

No.  231. 

Patents— I.wENTioN  and  Infrinoemknt— Wei.t  Gitides. 

The  Hates  patent.  No.  410.2.31),  for  a weh-iruide  to  be  used  with  sowing 
machines  for  sewing  welt.s  on  cork-sole  shoes,  anti  in  which  the  only  es- 
sentially now  feature  consists  in  tlie  addition  to  the  ordinary  welt-guitle  of 
another  passage,  contvntric  and  elongated,  adapted  to  guide  the  outside 
casing  enveloping  the  core  of  the  cork-welt,  if  valid  at  all,  in  view  of  the  prior 
state  of  the  art,  is  not  infringed  by  a guide  which  jMisses  a coupled  c*ork-sole 
welt  through  one  passage  and  Uie  usual  welt  through  the  other.  82  Fed.  Ion. 
affirmed. 

• 

Appeal  from  tbe  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

This  was  a suit  in  equity  by  George  A.  Bates  against  George  .\. 
Keith,  for  alleged  infringement  of  letters  patent  No.  419,230,  for  a welt- 
guide  for  sewing  machines.  The  circuit  court  dismissed  the  bill  (S2 
Fed.  100),  and  the  complainant  has  appealed.  The  opinion  rendered 
below  was  as  follows: 

• 

PUTNAM,  Circuit  Judge.  This  is  a bill  alleging  infringement  of 
a patent  issued  for  a welt-guide  to  be  used  in  connection  with  sew- 
ing machines  for  sewing  welts  on  cork-sole  shoes.  The  welts  for 
which  these  guides  are  adapted  differ  from  the  usual  welts,  in  that 
the  usual  welt  constitutes  the  core  for  them,  which  core  is  in  part 
enveloped  in  a casing,  so  that  the  welt  and  the  casing  make  a enm- 
I ouud  welt,  which  is  described  by  counsel  as  “a  cork-welt.”  Prior 
to  the  device  in  suit,  this  cork- welt,  or  the  core  and  its  casiug,  had  al- 
ways been  guided  by  hand  in  the  process  of  machine  sewing,  and  it 
is  clainied  that  the  complainant's  guide  very  materially  reduces  the 
co.sr  of  the  shoe.  The  entire  pith  of  the  device  presented  to  the 
court,  so  far  as  it  contains  auytliing  which  can  be  claimed  to  be  es- 
sentially new,  lies  in  the  fact  tliat  partly  around  the  guide  pass;ige 
inte  nded  for  the  core,  and  which  is  admitted  by  the  speeiticatitin 
to  be  in  all  respects  like  the  welt-guide  in  common  use,  there  li^s 
another  pas.sage,  concentric  and  elongated,  intended  to  guide  the 
casing;  so  that,  as  the  core  and  the  casing  emerge  from  th<‘  guide, 
tlu*  i-asing  will  take  exterior  concentric  sliape  around  at  least  one 
edge  and  one  surface  of  the  core.  The  specitieatioii  of  the  claim  de- 
sciihcs  various  details,  among  which  are  edge-guides  and  the  rib 
intended  to  enter  the  ordinary  groove  in  the  welt;  but  all  these  inci- 
d<*ntals  are  nec(‘swiry  elements  which  will  be  found  in  every  welt- 
guide;  so  that  it  is  maintained  by  the  complainant  that  the  single  es- 
sential feature  is  that  the  device  has  two  passages,  one  for  the  core 
and  the  other  for  the  casing,  arranged  substantially  as  we  have  de^ 
.scribed.  Therefore  the  complainant  further  maintains  that  not  only 
is  lii.s  device  a tool,  as  distinguished  from  a mere  combination,  but 
that  akso  the  detailed  elements  stated  in  his  claim  are  not  essential 
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iu  coimoction  with  the  rnnsidf'ration  of  alleged  infrinpomonta.  The 
cdiirt  need  not  stop  to  consider  what  the  complainant  m«*aiis  by  char- 
acterizing his  device  as  a tool,  or  whether  such  a distinction  has  any 
foundation;  nor  wdiether  the  complainant’s  proposition  as  to  the  con- 
struction of  his  claim,  assuming  it  to  cover  a combination,  is  correct, 
or  whether,  on  the  other  hand,  under  the  circumstances  of  the  case, 
the  claim  is  not  to  be  construed  strictly,  and  all  the  elements  enu- 
merated therein  to  be  held  essential,  on  the  rules  stated  in  K((*ce 
Ihittonhole  Mach.  Co.  v.  (ilob<‘  Buttonhole  Mach.  Co.,  10  C.  C.  A. 
194.  61  Fed.  958,  901,  and  in  Wright  v.  Yuengling,  155  TJ.  8.  47,  52, 
15  Sup.  Ct.  L So  far  as  these  propositions  are  concerned,  we,  for 
the  purposes  of  this  case,  yield  to  the  complainant  the  benefit  of  Ins 
entire  invention,  and  assume  that  his  claim  is  such  as  to  cover  the 
whole  of  it.  Nevertheless,  with  reference  to  the  extent  of  his  in- 
vention, we  must  regard  the  state  of  the  art,  and  we  must  also,  w'ith 
due  regard  for  exceptional  cases,  regard  the  rule  laid  down  by  the 
court  of  appeals  for  this  circuit  in  Long  v.  :^[anufactllring  Co.,  21 
C.  C.  A.  533,  537,  75  Fed.  835,  839,  and  restated  in  Boston  & R.  Elec- 
tric St.  Ry.  Co.  V.  Bemis  Car-Box  Co.,  25  C.  C.  A.  420,  80  Fed.  287,  290, 
as  follows: 

••It  is  plain,  nevertheless,  on  all  rules,  that  so  much  of  the  mere  form  given 
in  the  specilleation,  drawings,  and  claim  is  essential,  and  must  be  retained,  as 
is  necessary  in  order  to  accomplish  all  the  functions  expressly  enumerated 
therein.” 

Therefore  the  whole  case  comes  down  to  the  questions:  First, 

whether  there  is  a patentable  invention  in  making  a double  guide 
of  the  general  character  which  we  have  described ; and,  second,  wheth- 
er, if  there  is  anything  patentable  in  such  a device,  the  invention 
which  it  covers  can  be  regarded  as  of  so  broad  a nature  that  the  de- 
vice of  the  respondent  can  be  held  to  infringe.  We  refer  again  to 
that  part  of  the  specification  which  says  that  the  device  is  connected 
to  the  lever  of  a welt-sewing  machine  too  well  known  to  require 
description;  that  it  is  connected  to  this  lever  by  a tang  in  the  usual 
way;  that,  like  the  welt-guide  in  common  use,  it  has  a guide  passage 
for  the  single  welt  constituting  the  core  of  the  compound  welt;  that 
this  passiig<*  is  the  same  as  that  in  common  use,  with  some  changes 
whicli  are  clearly  mere  matters  of  detail;  and  that  the  edges  of  the 
walls  of  the  guide  are  slotted  and  curved,  ^‘being,”  as  the  specification 
says,  “in  this  respect  the  same  as  the  cover  iu  general  use.”  The 
specification  further  proceeds  that,  in  operation,  one  end  of  the  core 
is  placed  in  its  proper  passage,  and  one  end  of  the  casing  in  its 
proper  passage;  that  a lasted  shoe  is  then  presented  to  the  machine, 
the  awi  passing  through  the  core  and  the  casing,  and  also  through 
the  upper  and  a part  of  the  inner  sole,  precisely  as  in  sewing  on  the 
ordinary  welt;  that,  after  the  core  and  its  casing  are  thus  .sewed  to 
the  upper  and  inner  sole,  the  product  is  the  same  as  if  they  had  been 
sewed  on  by  hand;  and  that  “the  other  operations  to  complete  the 
shoe  are  in  all  respects  the  same  as  usual  in  making  this  kind  of 
shoe.”  This  makes  it  entirely  clear  that  the  onlT  noveltv  is  the  su- 
perimposing  on  the  usual  j>as.sage  for  a welt  the  concentric  overlap- 
ping passage  to  which  we  have  referred,  also  intended  for  the  aisiug. 


Digitized  by 


640 


28  C.  C.  A.  REPORTS. 


The  gpeoifloation  also  shows  clearly  that  the  patentee  had  in  contem- 
plation, so  far  as  his  device  was  concerned,  nothing  beyond  that  sub 
division  of  the  art  of  sewing  welts  which  concerns  welts  of  the  com- 
pound character  which  W'e  have  described.  A proposition  of  this 
kind  does  not  necessarily  limit  the  rights  of  a patentee,  Ix^caiise  th " 
law  has  been  stated  over  and  over  again  that  this  fact  alone  would 
not  prevent  the  inventor  from  reaping  the  advantage  of  any  function 
which  could  be  found  to  be  within  the  claim  as  properly  construed, 
available  without  a modification  of  the  machine  which  involves  the 
use  of  further  inventive  faculty,  although  known  to  him,  and  omit- 
ted in  the  specifications  without  fraud,  or  not  known  to  him.  T>^ng 
V.  Manufacturing  Co.,  at  page  5‘15,  21  C.  C.  A.,  and  page  8^17.  75  Fed. 
The  proposition,  however,  becomes  imp<irtant  in  connection  with 
other  facts  to  which  we  will  call  attention. 

The  respondent  constructed  bis  device  in  accordance  with  a patent 
held  by  him,  so  that,  perhaps,  on  the  ordinary  rule,  so  far  as  any  pre- 
sumptions arising  from  the  issue  of  a patent  are  concerned,  the  par- 
ties stand  in  equilibrio.  The  purpose  intended  to  be  accomplished 
by  the  respondent,  and  shown  by  the  devit;e  actually  used  by  him, 
was  plainly  in  accordance  with  the  statement  of  the  specification  of 
his  patent  as  follows: 

‘The  obJ»H.*t  of  niy  invention  la  to  provide  a shoe-sewing  machine  with  a 
guide  cai»uhle  of  properly  presenting  to  the  action  of  the  awl  and  neeille  an 
imitation  c<jrk-soIe  welt,  as  well  as  the  usual  welt,  and  supporting  these  welts^ 
tirmly  against  any  lateral  motion  or  ‘creeping*  out  of  their  proper  path  of  move- 
ment,” 

Thus  he  commences  with  the  compound  welt  as  a completed  ele- 
ment; and  so  it  happens  that,  instead  of  the  ordinary  guide  passiigc 
for  tht‘  core,  with  the  overlapping  concentric  passage  for  the  casing, 
the  passages  of  his  guide  are  adapted  to  pass  the  completed  cork- 
sole  welt  Ihrough  one  passage  with  the  usual  welt  through  the  other, 
and  are  in  no  essential  respect  like  the  complaimint’s  guide,  as  shown 
in  his  specification  and  drawings,  except  in  the  fact  that  it  contains 
two  guide  passjiges.  The  respondent’s  device  is,  therefore,  incajKible 
of  performing  the  essential  and  only  function  had  in  contemplation 
by  the  complainant's  specification.  This  fact,  in  connection  with  the 
rule  stated  in  Long  v.  Manufacturing  Co.,  uhi  supra,  that  so  much 
is  essimtial  as  is  necessary  to  accomplish  all  the  functions  expn^ssly 
enumerated  in  the  f)at<‘nt,  is  suftieient  to  dispose  of  this  case;  but 
\ve  can  take  a somewhat  broader  view'  of  it.  Guides  used  in  connec- 
tion with  sew  ing  machines,  and  for  innumerable  other  purposes,  have 
been  so  common  in  the  arts,  and  have  been  used  from  time  im- 
memorial for  so  many  purposes,  that  it  would  be  an  unreasonab’e 
state  of  the  law  which  would  deny  as  a common  right  to  every  artisan 
and  manufacturer  freedom  to  procure  or  frame  guides  suited  for  his 
art,  or  for  his  particular  subdivision  of  any  art.  In  this  respect  it  is 
inipos.sihle  to  draw'  any  essential  distinction  between  the  common 
right  and  privilege  of  every  person  to  adapt  guides  to  his  own  peculiar 
iKM-e.ssities  and  the  like  right  to  shape  gouges  or  plane-irons,  or  com- 
bine them  of  different  shape.**,  according  to  the  changing  necessities 
or  desires  of  carpentry,  or  to  devise,  subdivide,  and  change  the  forms 
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of  boxes,  or  other  packing  cases,  according  to  the  necessities  of  each 
particular  trade.  It  may  be  that  for  any  esi.ihlished  art,  or  any 
subdivision  of  any  special  art,  there  would  be  invention  in  so  adapt- 
ing or  shaping  guides,  gouges,  packing  boxes,  or  any  other  common 
tools  and  means,  as  to  adapt  them  to  the  special  art  or  to  the  special 
subdivision;  but  whoever  does  this  cannot,  where  the  field  is  so  com- 
mon, encroach  on  any  other  person’s  special  art  or  subdivision. 
Therefore,  in  this  case,  with  reference  to  so  common  a device  as  a 
guide,  even  if  the  complainant  could  successfully  maintain  that  there 
is  inv<‘ntion  in  devising  one  suitable  for  the  particular  puipose  w'hich 
he  had  in  mind, — that  is,  for  directing  the  tw'o  elements  of  a compound 
welt  in  the  manner  pointed  out  in  his  specification, — yet  he  could 
not  prevent  the  respondent  from  adapting  and  freely  using  a guide 
wdiich  would  be  suitable  for  his  own  special  subdivision,  although  in 
the  same  general  art.  Therefore,  if  the  patent  covers  anything  which 
is  patentable,  which  may  well  be  doubted,  any  claimed  construction 
of  it  which  would  bar  the  respondent  from  using  the  guide  es|)ecially 
devised  by  him  would,  in  view  of  the  considerations  we  have  stated, 
be  too  unreasonable  to  be  sustained.  In  view  of  our  conclusions  in 
other  respects,  the  mercantile  considerations  urged  by  the  complain- 
ant have  no  application  to  this  aise.  Manufacturing  Co.  v.  Holtzer, 
15  C.  C.  A.  63,  67  Fed.  907;  De  Loriea  v.  Whitney,  11  C.  C.  A.  355, 
63  Fed.  611,  621.  Let  the  respondent,  on  or  before  the  2d  day  of 
August  next,  file  a draft  decree  dismissing  the  bill,  with  costs,  and 
complainant,  on  or  before  the  5th  day  of  August  next,  file  corrections 
thereof. 

James  £.  Maynadier,  for  appellant 

William  Quinby,  for  appellee. 

Before  COLT,  arcuit  Judge,  and  WEBB  and  ALDRICH,  District 
Judges. 

PER  CURIAM.  Upon  a careful  examination  of  this  case  we  are 
satisfied  with  the  conclusions  i-eached  by  the  circuit  court  (82  Fed.  100),. 
and  affirm  the  decree.  The  decree  of  the  circuit  court  is  affirmed,  with 
the  costs  of  this  court  for  the  appellee. 


(B4  Fed.  1018.) 

HUNT  V.  ARCHIB.VLD  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit.  February  11,  1898.) 

No.  232. 

Patents — Novelty — Firecrackers. 

The  Hunt  patent  No.  .547,921,  for  an  improved  firecracker.  In  which  the 
fuse  is  held  in  place  by  a portion  of  the  tube  forced  in  and  down  to  form 
ridges,  extending  towards  the  fuse,  and  forming  a rosette  with  the  fuse 
projecting  from  its  center,  is  void  for  want  of  novelty,  considering  the  prior 
state  of  the  art.  81  Fed.  385,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  ?*tates  for  the  District 
of  Massachusetts. 

This  was  a suit  in  equity  by  P^dmund  S.  Hunt  against  Thomas  Archi- 

28  C.C.A.— 41  y 
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bald  and  otliei*8,  for  alleged  infringement  of  a patent  for  an  improve- 
ni(‘nt  in  fireerarkers.  The  circuit  court  dismissed  the  bill  for  want  of 
novelty  in  view  of  the  prior  state  of  the  art  (81  Fed.  385),  and  the  coin- 
jdainant  has  appealed.  The  following  opinion  was  filed  in  the  court 
below: 


\ 


rOLT,  Circuit  Judge.  This  is  a bill  in  equity,  brought  for  the  in- 
frinjiement  of  letters  patent  No.  547,921,  granted  to  the  com]dainant 
October  15,  1895,  for  an  improved  flivcracker.  The  S|>ecification 
describes  the  invention  as  follows: 

“My  Invention  relates  to  closing  the  paper  ea.se  or  tnl>e  about  the  fuse  or 
irniitin?  device;  and  It  con.sl.sts  In  a tire<Tacker  In  which  the  fuse  Is  held  In 
pla<>e  by  a i>ortlon  of  the  tube  forced  In  and  down  to  form  ridges,  which  extend 
toward  tlie  fuse,  and  cause  the  ix)rtlon  bent  In  to  form  a rosette,  with  the 
fuse  proj»M*ring  from  Its  center,  as  will  be  plain  from  the  drawings,  which 
show  a rosette  formed  by  ctimplng  In  the  Inner  portion  of  the  tube.  A,  along 
six  radial  lines,  a.  these  lines  slanting  upward,  and  meeting  at  their  inner 
ends  about  the  fuse,  B.” 

The  drawings  show  a tool  for  making  a rosette,  and  the  specifica- 
tion further  declares  that: 


“My  invention  la  the  fuse  held  firmly  by  a rosette  formed  by  forcing  a por- 
tion of  the  tul)e  Inwardly  and  downwardly  to  form  radial  tapering  grooves 
deepest  at  their  outer  ends.” 

Fig.  2 below  is  a perspective  view  of  the  Hunt  firecracker  with  a 
portion  cut  away,  and  Fig.  5 is  a perspective  view  of  the  tool  or 
(jrimper  for  securing  the  fuse  in  place. 
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The  claims  arc  as  follows: 

•Ml)  4'uIm*,  a,  and  fuse,  B,  combined  by  means  of  the  rosette  foi*med  of  por- 
tions of  tlie  tnl)o  crimiH'd  In  by  radial  taiwrlnj?  m*ooves.  su))stanti:illy  as  set 
forth.  (2)  'ndw.  A,  with  Its  outer  iwrtioii  cylindrical  at  and  near  the  ftise 
end,  but  with  its  inner  ix>rtion  at  that  end  forcctl  in  to  form  a ros<>tte  as 
described,  combined  with  fuse.  B.  extendlnj;  through  and  held  by  that  rosette, 
sui>stautlally  as  and  for  the  purposes 

The  defendants  contend  that  the  patent  is  void  for  want  of  pat- 
entable novelty,  and  this  is  the  most  serious  question  in  the  case. 

Ill  a prior  patent  granted  to  the  complainant  October  14,  18110,  we 
lind  described  the  identical  tool  for  crimping  in  portions  of  the  tube 
of  a firecracker  in  the  fonu  of  a rosette  with  radial  tapering  grooves 
which  is  set  out  in  the  patent  in  suit,  the  only  difference  being  that 
in  the  latter  there  is  a central  or  axial  hole  in  the  tool  for  the  inser- 
tion of  the  fuse.  This  earlier  tool  was  designed  to  close  the  butt 
end  of  the  cracker.  The  Masten  firecracker  ]>atent  of  July  7,  1885, 
describes  an  anvil  with  a hole  through  its  center  to  hold  the  fuse 
during  the  operation  of  plugging.  In  this  device  a clay  plug  is 
used.  In  the  old  Brown  eiaeker  the  fuse  is  retaiued  in  place  by 
tamping  or  driving  down  the  inner  portion  of  the  end  of  the  tube; 
in  other  words,  the  fuse  is  held  by  a plug  integral  with  the  tube. 

We  find,  therefore,  that  at  the  date  of  the  Hunt  invention  in  suit, 
the  rosette  plug  for  closing  the  end  of  the  tube  was  old;  that  a 
hole  in  the  center  of  the  tool  to  hold  the  fuse  was  old;  and  that  the 
holding  of  the  fuse  by  pr(‘ssing  down  and  around  it  the  inner  por- 
tion of  the  end  of  the  tiilie  was  old.  Assuming  that  Hunt  had  be- 
fore him  his  prior  tool  for  making  a rosette  plug,  the  old  Brown 
cracker,  in  which  the  fuse  was  firmly  held  by  crushing  do\vn  the  lay- 
ers of  pa|K*r  composing  the  inner  portion  of  the  tube,  aud  the  Masten 
anvil,  with  a central  or  axial  hole,  it  does  not  set*m  to  me  that  there 
was  any  invention  in  the  combination  of  the  tube,  fuse,  aud  rosette 
plug,  which  constitutes  the  patent  in  suit;  or,  to  state  the  proposi- 
hon  in  another  form,  there  is  no  invention  in  the  application  of  the 
old  Hunt  rosette  plug  to  the  fuse  end  of  a flrecra<;ker.  Indeed,  Hunt 
himself  says  that  he  made  the  first  crackers  like  that  described  in 
the  patent  in  suit  with  his  old  tool.  His  testimony  on  tliis  point  is: 

“I  used  the  snine  tool  tlmt  I nstnl  previously  in  making;  the  cracker  before. 

I placed  the  case  over  the  mniHlrel;  then  I j)ut  my  fuse  in,  niul  drove  ihc 
chokinj!:  tool  down  iiism  it.  and  found  that  tluit  closed  tlie  end  of  the  ease. 

The  tool  that  I used  for  this  oeeaslon  was  a soli<l  t»)oI;  a tool  tliat  I had.” 

In  view  of  the  jtrior  state  of  the  jirt,  the  patent  in  suit  is  held  to 
be  void  for  want  of  pateuiable  novelty.  Bill  dismissed,  with  costs. 

James  E.  Maynadier,  for  appellant. 

George  O.  G.  Coale,  for  appellees. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDIHCH,  Dis- 
trict Judges. 

PER  CURIAM.  We  agree  with  the  conclusions  of  the  circuit 
court,  for  the  reasons  stated  in  the  opinion  filed  in  that  court.  The 
decree  of  the  circuit  court  is  aftirmed,  with  the  costs  of  this  court  for 
the  appellees. 
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(S4  Fed.  944.) 

LITTLE  ROCK  & M.  R.  CO.  v.  BARRY. 

(Circuit  Oourt  of  Appeals,  Eighth  Circuit  January  31,  18J)8.) 

No.  804. 

1.  Master  and  Servant— Personal  Injuries— Railroad  Collisions— Rules 

FOR  Hunnino  Trains. 

Rules  adopted  l»y  railroad  companies  for  the  management  of  trains  are 
presumably  selected  as  the  best  for  avoiding  accidents,  and.  unles.s  clearly 
shown  to  be  palpably  unreasonable  or  insufticlent.  the  company  should  not 
be  charged  with  negligence  on  account  of  their  adoption  and  use. 

2.  Same. 

In  an  action  by  a railroad  engineer  to  recover  for  personal  Injuries  re- 
ceived in  a rear-end  colll.sion.  It  appeared  that  by  the  rules  of  the  company. 
employ(?s  in  charge  of  trains  were  not  to  be  notified  as  to  tlie  position  and 
movements  of  other  trains,  but  were  required  to  protect  themselves  by 
sending  out  flagmen,  and  putting  torpedoes  on  the  track,  in  case  of  un- 
usual stoppages.  These  rules  were  adopted  pursuant  to  the  recommenda- 
tion of  a committee  of  experts,  and  were  In  force  on  more  than  58,000  miles 
of  niilroad  in  this  country.  Three  experts  testltied  that  these  rules  were 
better  calculated  to  prevent  accidents,  by  always  re<iuiring  trainmen  to  be 
vigilant,  than  was  the  opposite  rule,  of  attempting  to  ket'p  them  Informed 
as  to  the  position  of  all  trains.  Three  other  expert.s  testified  that  In  the 
particular  case  the  engineer  and  conductor  of  each  ti*ain  should  have  been 
notified  of  the  location  and  movements  of  the  other.  Hcltf.  that  It  was  error 
to  charge  that,  in  sending  out  special  trains,  due  and  sutficient  notice  should 
be  given  of  the  whereabouts  of  all  other  trains  which  are  liable  to  be  met  or 
overtaken. 

8.  Same— Assumption  of  Risks. 

A railroad  engineer,  taking  service  under  reasonable  rules  adopted  by  the 
company  for  the  operation  of  trains,  witliout  objecting  thereto,  assumes 
the  risk  arising  from  their  nonobservance  by  employ^  operating  other 
trains. 

4.  Same— Reasonableness  of  Rules—  ^ESTiON  OF  Law. 

When  a railroad  company  has  deiilierately  adopted  a system  of  rules, 
which  have  been  made  f.imiiiar  to  its  employes,  and  its  road  is  operated  un- 
der them,  the  rea.sonableiiess  and  sufllclency  of  these  rules  are  questions 
of  law,  and  not  of  fact  for  the  jury. 

5.  Same— Pkksonai.  Injuries— Proximate  Cause. 

't'he  engineer  of  an  extra  passenger  train  was  injured  by  a collision  of 
his  train  with  tlie  rear  end  of  a delayeil  freight  train,  of  whose  position  he 
h.ad  not  lx*en  notilied.  The  employf'S  of  tlie  freight  train  had  entirely  falltHl 
to  obscnc  the  company’s  rules,  requiring  them,  in  case  of  stoppage,  to 
send  out  a flagman,  and  place  torpedoes  on  the  track.  Held  that,  even  if 
free  from  negligence  himself,  and  if  it  were  negligence  on  the  part  of  the 
company  not  to  notify  him  of  the  position  of  the  freight  train,  or  not  to  notify 
tlie  frciglit-traln  employes  of  the  approach  of  the  extra  passenger  train,  still 
the  proximate  cause  of  the  injury  was  the  negligence  of  his  co-employes  in 
charge  of  the  freight  train. i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkanstis. 


1 As  to  negligence  of  fellow  servants,  see  note  to  Railroad  Co.  v.  Smith,  8 C. 
C.  A.  008. 
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€r.  B.  Rose  (U.  M.  Rose  and  W.  E.  HtMuinf^way,  on  the  brief),  for 
plaintiff  in  error. 

J.  M.  Moon*  and  W.  L.  Teri*y,  for  defi  ndant  in  error. 

Before  SANBORN  and  TH.VYER,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  About  2 o'clock  in  the  afternoon  on 
October  2G,  1890,  engine  No.  6 of  the  Little  Rock  & Memphis  Rail- 
road Company  ran  into  the  rear  of  a freight  train  on  the  railroad  of 
that  company;  and  G.  F.  Barry,  the  defendant  in  error,  who  was  the 
fireman  on  this  engine,  leaped  from  it.  and  was  injured.  He  sind 
the  company  for  damages,  and  alleged  that  lie  was  injured  by  its 
negligence  in  employing  an  in(‘ompetent  conductor  upon  the  train 
his  engine  drew,  and  in  failing  to  give  notice  to  its  servants  in  charge 
of  engine  No.  5 of  the  whereabouts  and  movements  of  the  freight  train, 
and  in  failing  to  give  notice  to  its  servants  in  charge  of  the  freight 
train  of  the  whereabouts  and  movements  of  engine  No.  5.  The  plain- 
tiff in  error,  the  railroad  company,  answei*ed  that  its  conductor  was 
not  incompetent,  and  that  it  w'as  not  its  duty  to  give  the  conductor 
and  engineer  of  either  of  the  trains  which  collided  notice  of  the  move- 
ments or  whereabouts  of  the  other.  Upon  these  two  issues  the  testi- 
mony was  conflicting,  and  the  jury  found  for  the  defendant  in  error. 
These  facts,  luiwever,  were  uncontradicted:  The  railroad  of  the 

plaintiff  in  eiTx)r  extends  from  llopefleld,  a towm  opposite  Memphis, 
in  the  state  of  Tennessee,  westward  to  Little  Rock,  in  the  state  of 
Arkansas.  Tlie  first  telegraph  station  west  of  Hopcfield  is  Edmond- 
son, 15  miles  distant,  and  tin*  s(*<  ond  is  Forrast  City,  47  miles  distant. 
Argenta  is  a station  still  further  west,  near  the  city  of  Little  Rock. 
The  fr(*ight  train  was  a regular  train.  It  had  left  Hopcfield  at  .3:.5() 
a.  m.;  was  due  at  Edmondson  at  5 a.  m.,  but  had  been  so  delaytHl 
that  it  did  not  leave  that  station  until  0:40  a.  m.,  4 hours  and  40 
minutes  later  than  its  scIkmIuIo  time:  and  while  it  w'as  standing  on 
the  main  track,  on  a curv(*  in  a dc(‘p  cut  outside  the  yard  limits,  about 
half  a mile  east  of  Forrest  City,  at  about  2 o'clock  in  the  afternoon, 
engine  No.  5 crashed  into  the  rear  of  it.  The  engineer  in  chaige 
of  this  engine  had  pas.sed  this  freight  train  at  Edmondson  at  0:J0 
that  morning,  on  his  way  east  to  Hopcfield,  and  he  knew'  it  was  late. 
•When  the  sujKTint(*ndont  of  the  company  d(divered  the  order,  under 
which  the  train  drawn  by  engine  No.  5 was  ojicrated  on  this  day,  to 
its  conductor,  he  told  him  to  look  out  for  this  fieight  train,  as  it  was 
still  in  the  bottom  between  Edmond.son  and  Forrest  City;  and  the 
conductor  rejieated  this  warning  to  the  engineer  when  he  communi- 
cated the  order  to  him  before  leaving  Hopefield.  In  the  early  part 
of  this  day  a military  company,  w'hicli  arrived  at  Memphis  too  late 
for  the  regular  i>a.ss<mger  train,  engaged  of  this  railroad  company  an 
extra  train  to  take  it  to  Little  Rock,  and  the  engineer  and  fireman  of 
engine  No.  5 were  direct(*d  to  draw'  this  train  with  their  engine.  The 
freight  train  was,  as  we  have  said,  a regular  train,  and  it  was  knowm 
as  “No.  5.”  This  was  the  order  under  which  the  extra  ran: 


, / 

Digitized  by  Google 


646 


28  c.  C.  A.  REPORTS. 


Little  Rock  & Memphis  Railroad. 

Telegraphic  Train  Order  No.  5 31 

Memphis,  Oct.  26,  ISIX). 

To  C.  & E.  of  Eng.  5,  Hopefield 
C.  & E.  No.  5 at  Forrest  City 
C.  & E.  Eng.  4 & No.  6 Brinkley 
Engine  6 will  run  from 
Hopedeld  to  Argenta  extra 
■when  No.  6 Is  overtaken  pass 
and  run  ahead  of  them 
meet  No.  6 and  Eng.  4 at 
Brinkley,  do  not  pass  Brinkley 
Unless  Eng.  3 is  there. 

A.  J.  W. 

The  rules  of  the  company  made  thi.s  extra  train  inferior  in  prade 
to  the  regular  freight  train,  under  this  order,  and  impost^  upon  its 
conductor  and  engineer  the  duty  to  keep  out  of  the  way  of  that  freight 
train,  which  they  knew  was  somewhere  upon  the  single  track  in  front 
of  them.  Th(*e  rules  also  required  the  crew  of  the  freight  train, 
when  it  stopped  and  stood,  as  it  did,  for  three-cpiarters  of  an  hour  be- 
fore the  accident  occurred,  on  the  curv'e.  in  a deep  cut,  one-half  mile 
east  of  Forrest  City,  to  immediate!}'  station  and  maintain  a tiagman 
10  or  llJ  t(*legraph  poles  in  the  rear  of  its  train,  and  to  place  tor- 
pedoes on  the  track,  not  less  than  15  telegraph  poles  behind  it,  for 
the  purpose  of  waniing  and  stopping  appmiching  trains  which  might 
follow  it.  Th(*se  rules  gave  the  employee's  of  the  company  notice  that 
it  proposed  to  use  its  railroad  for  the  passagt'  of  trains  at  any  time 
it  chose,  and  that  they  must  protect  themselves  against  their  a|>- 
proach.  The  engineer  of  the  extra  train,  however,  did  not  keep  his 
engine  under  control,  so  that  he  could  stop  it  when  he  saw  the  freight 
train,  but  he  drove  it  on  with  such  spirt'd  that  it  was  impossible  for 
him  to  pnwent  the  collision  after  he  came  in  sight  of  the  regular 
train;  and  the  crew  of  the  freight  train  failed  to  give  warning  to  the 
approaching  extra  of  the  presence  of  their  train,  either  by  tori)edo 
or  by  tiagmau.  In  short,  these  fellow  .servants  of  the  defendiiut  in 
error  were  guilty  of  gross  negligence*,  without  which  it  is  highly  im- 
probal)h*,  if  not  impossilile,  that  the  accident  could  have  occumxl. 

One  of  the  rules  of  the  company,  however,  required  all  orders  to 
be  given  in  writing,  where  practicable;  and  counsel  for  the  defe  ndant 
in  error  insist<*d  that  tlie  conqMiny  was  negligent  because  it  did  not 
insert  in  the  written  order  to  the  men  in  control  of  the  extra  train  a 
statement  that  the  freiglit  train  was  delayed  east  of  Forrest  City,  and 
an  admonition  to  be*ware  of  it,  and  because  the  train  dispatcher  did 
not  stop  the  extra  train  at  Edmondson,  as  it  passed  there,  and  notify 
its  craw  again  that  the  freight  had  not  reached  Forrest  City.  In  sup- 
port of  their  view,  tlmn*  witnesses  for  the  dc*fendant  in  error,  who  had 
had  experience  in  railroading,  t(*stifn  d that  in  their  opinion  this  course 
should  have  been  pursued.  On  the  otlnu*  hand,  it  appeared  by  the 
evidence  that  this  railroad  was  o]x*rat('d  under  the  standard  rules. 
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which  were  prepared  some  years  a^:o  by  experienced  railroad  men 
chosen  for  the  purpose  by  the  oflScers  of  various  railroad  companies, 
and  that  they  had  been  subsequently  so  generally  adopted,  as  the  best 
in  use,  that,  in  1888,  58,000  (and  at  the  time  of  the  trial  many  more) 
miles  of  railroad  were  governed  and  operated  under  them.  Three 
witnesses  of  skill  and  experit-nce  in  the  operation  of  railroads,  who 
were  familiar  with  these  rules,  and  the  practice  of  railroads  under 
them,  te.stifled,  in  effect,  that  in  their  judgment,  and  in  the  judgment 
of  those  who  had  prepared  and  adopted  them,  they  were  the  best  and 
the  most  conducive  to  safety  of  any  rules  in  use  in  this  country;  that 
it  is  more  conducive  to  the  siifety  of  the  operation  of  railroads  to  re- 
quire the  men  in  charge  of  a train  to  look  out  for,  and  protect  them- 
selves at  all  limes  against,  other  trains  and  engines,  without  notice  of 
their  wherejibouts  and  movements,  than  it  is  to  undertake  to  give 
them  notice  of  these  moveimmts  and  wdierealH)uts,  and  this  for  the 
reason  that  if  men  receive,  and  come  to  expect,  notice  of  approaching 
trains,  they  will  invariably  relax  their  vigilance,  and  rely  upon  the 
notice,  rather  than  upon  their  watchfulness,  for  th(‘ir  safety,  and  that 
in  the  long  run  they  will  be  caught  in  danger  more  frequently,  and 
more  accidents  will  happtm  at  times  when  it  is  hupossible  or  imprac- 
tii‘able  to  convey  notia*  to  them,  tlian  would  occur  if  they  were  spur- 
ri*d  to  constant  watchfulness  by  the  knowledge*  that  a train  was  liable 
to  come  upon  them  at  any  time  without  notice.  These  witnesses 
testified,  in  substance,  that  this  w’as  the  theory  upon  w hich  the  stand- 
ard rules  were  based,  and  that  they  did  not  re^iuire  the  suiK^rintend- 
eiit  or  train  dispatcher  to  give  the  men  in  charge  of  either  of  these 
trains  notice  of  the  whereabouts  or  movements  of  the  other.  Thev 
also  testified  that  in  their  opinion  neither  the  duty  of  the  company, 
nor  the  safety  of  its  servants,  required  that  the  crew  of  either  train 
should  have  notice  of  the  movements  or  whereabouts  of  the  other, 
or  that  the  extra  train  should  be  stopped  at  Edmondson,  and  its  con- 
ductor or  engineer  informed  that  the  freight  was  still  bt*tween  that 
station  and  Foirest  City,  where  they  knew  it  to  be  wdien  they  started. 
In  this  state  of  the  evidence,  it  is  assigned  as  error  that  the  court 
charged  the  jury: 

“In  sending  out  special  or  extra  trains,  due  and  sufficient  notice  of  the  move- 
ments and  whcrcai)outs  of  all  other  trains  and  locomotives  w’hich  are  liable  to 
be  met  or  overtaken  by  the  special  or  extra  should  be  given  to  the  otllcers  or 
servants  In  charge  of  such  trains.  And  due  notice  of  such  special  or  extra  train 
.sliould,  in  like  manner.  Im‘  given  to  the  servants  In  cliarge  of  such  other  trains, 
as  far  as  may  be  necessary  to  guard  against  and  prevent  accident.  And  if.  from 
any  cause.  It  Is  Impraeneal>le  to  give  sucIj  notice,  then  such  other  precautions 
as  are  reasonably  adapted  to  prevent  danger  of  collision  or  accident  should  be 
tiiken.  If  the  Jury  believe  from  the  evidence  that  the  defendant,  through  any 
default  or  neglect  on  Its  part,  failed  to  perform  the  aforesaid  duties,  and  tliat 
the  collision  was  caused  l>y  such  failure,  and  that  thereby  plaintiff  sustained  the 
Injuries  complained  of,  the  defendant  is  liable  In  this  action.” 

This  iiistnution  is  a plain  declaration  that  the  theory  which  the 
w’isdom  and  experience  of  many  of  th<*  inosl  careful  and  intell  igent 
railroad  operators  have  deemed  most  conducive  to  the  safety  of  their 
employes,  their  passengers,  and  their  property,  is  unsotind,  (hat  the 
rules  based  upon  it  are  unr(*asonable,  and  that  the  operation  of  a 
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railroad  in  accordance  with  it  is  negligence.  Such  a declaration  of 
the  law  ought  not  to  be  made  without  clear  and  convincing  proof, 
nor  without  the  most  careful  and  deliberate  consideration.  The 
theory  upon  which  these  rules  are  based,  the  rules  themselves,  and 
the  oi>eration  of  railroads  in  accordance  w ith  them,  have  all  rect  ived 
the  sanction  of  respectable  authority.  Railroad  Co.  v.  Ncer.  111. 
.\pp.  85G,  360;  Id.,  31  111.  App.  126,  134,  130;  Kennelty  v.  Railroad 
Co.  (Pa.  Sup.)  30  Atl.  1014;  McGrath  v.  Railroad  Co.,  15  R.  I.  0.5, 
97,  22  Atl.  927;  Wright  v.  Railroad  Co.,  25  X.  Y.  562,  569.  It 
does  not  seem  unrea.sonable  to  suppose  that  men  w’ho  are  warned 
that  other  trains  will  pass  over  the  railroad  on  which  they  are  oper- 
ating w ithout  notice  to  them,  and  that  they  must  watch  for  and  pro- 
tect themselves  against  them  at  all  times,  w^ould  operate  their  trains 
with  more  care  and  few^er  accidents  than  they  w’ould  if  an  attempt 
were  made  to  notify  them  of  the  whereabouts  and  movements  of  all 
trains,  in  view’  of  the  fact  that  the  expectation  of  such  notice  might 
relax  their  vigilance,  and  that  they  would  often  be  in  locations  where 
it  w’ould  be  impossible  to  give  them  the  notices.  If  experience  has 
proved  this  supposition  to  be  in  accordance  w'ith  the  fact,  and  has  led 
to  the  adoption  of  rules  which  do  not  require,  but  discountenance, 
such  notices,  because  the  hj^bit  of  giving  them  has  been  found  to  in- 
crease the  number  and  danger  of  accidents,  as  the  adoption  of  these 
standard  rules  by  so  many  railroad  companies,  and  the  testimony  of 
the  experienced  witnesses  who  are  operating  railroads  under  them, 
tend  to  show,  it  cannot  be  said  that  it  was  the  duty  of  the  defendant 
to  give  these  notices,  nor  that  its  failure  to  give  them  was  negli- 
gence. The  fact  is  not  forgotten  that  the  defendant  in  error  pro- 
duced three  witnesses  who  testified  that  such  notices  should  have 
been  given.  Rut  in  our  opinion  their  testimony  is  insufficient,  in 
the  face  of  the  evidence  of  three  witnesses  of  equal  credibility  w’ho 
testifie  d to  the  contrarv,  to  so  clearlv  establish  the  vice  of  the  theory, 
and  the  unreasonablene  ss  of  the  rules  and  practice  which  companies 
operating  more  than  .58,000  miles  of  railroad  have  adopted  as  the 
best  and  most  conducive  to  safety,  as  to  warrant  a court  in  so  declar- 
ing as  a matter  of  law.  The  skilled  and  experienced  railroad  oper- 
ators who  seem  to  have  developed  this  theory  and  formulated  these 
rules  are  undoubtedly  more  competent  than  jurors  or  judges  to 
select  and  prepare  rules  most  conducive  to  the  safe,  et^onomical.  and 
prosperous  operation  of  railroads.  The  interest  of  the  owners  of 
these  railroads,  the  interest  and  ambition  of  those  who  operate  them, 
alike  prompt  them  to  select  and  use  the  best;  and,  unless  the  nil«  s 
they  adopt  are  clearly  shown  to  be  ])alpably  unreasonable  or  clearly 
insufficient,  railroad  companies  ought  not  to  be  charged  with  negli- 
gence on  account  of  their  adoption  and  use.  Vedder  v.  Fellows,  2n 
N.  Y.  126,  1.33;  Enright  v.  Railway  Co.  (Mich.)  53  N.  W.  .5.36.  In 
our  opinion,  there  was  no  such  proof  in  this  c«ase;  and  at  the  close  of 
the  trial  the  court  should  have  instructed  the  jury  that  the  system 
of  rules,  and  practice  under  them,  which  the  coni|>any  had  adopted, 
was  neither  unreasonable  nor  insufficient.  The  defendant  in  error 
and  the  other  servants  of  the  company  were  familiar  with  thtse 
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rules,  and  the  theory  upon  which  they  were  based.  By  taking  serv- 
ice under  them  without  objection  or  protest,  they  assumed  the  risks 
and  dangers  of  the  th(H)ry  that  every  empbnt*  who  operates  trains 
must  beware  of  other  trains  moving  in  the  same  direction,  without 
notice  of  their  whereabouts,  and  the  risks  and  dangers  of  the  system 
of  rules  which  was  based  upon  this  theory.  Wolsey  v.  Railroad 
Co.,  Ohio  8t  227.  When  a railroad  company  has  deliberately 
adopted  a system  of  rules,  which  have  been  made  familiar  to  its  em- 
ployt^s,  and  its  railroad  is  operated  under  them,  the  reasonableness 
and  sufticiency  of  these  rules  are  questions  of  law,  and  not  of  fact. 
These  questions  must  be  determined  by  the  court,  btn.'ause  there  is  no 
other  way  in  which  a set  of  rules  may  ever  be  established  or  adjudi- 
cated as  either  reasonable  or  siitlicieut.  It  may  be  said  that  trial 
judges  often  differ  upon  questions  of  this  character.  But  the  an- 
swer to  this  objection  is  that  the  appellate  court  will  finally  settle 
them,  and  in  the  end  a substantial  uniformity  of  decision  as  to  the 
reasonableness  and  sufficiency  of  any  set  of  rules  in  general  use  must 
eventually  result,  if  these  questions  are  left  to  the  determination  of 
the  courts.  If,  on  the  other  hand,  they  are  remitted  to  the  juries, 
their  various  findings  can  result  in  little  less  than  confusion  worse 
confounded.  The  decision  of  an  appellate  court  becomes  a precedent 
for  the  rulings  of  many  inferior  courts.  But  the  finding  of  one  jury 
is  no  precedent  for  the  decision  of  another,  and  a ruh‘  tliat  is  found 
to  be  reasonable  by  om*  jury  will  frequently  be  thought  to  be  unrea- 
sonable by  another;  and  no  criterion  will  ever  be  established  by 
which  railroad  companies  may  measure  their  duties  in  this  regard, 
if  the  reasonableness  and  sufticiencv  of  their  rules  are  to  be  dailv 
submitted  to  new  tribunals,  which  are  governed  by  no  precedent, 
and  are  without  experience  in  the  determination  of  these  questions. 
We  adhere  to  the  view  of  this  question  expres8(*d  by  Judge  Caldwell 
in  the  opinion  of  this  court  in  Railway  Co.  v.  Dye,  36  U.  S.  App. 

28,  16  C.  C.  A.  604,  007,  and  70  Fed.  24,  27,  which  is  supj)orted 
by  the  following  authorities,  among  others:  Vedder  v.  Follows, 

20  N.  Y.  126,  130;  Railway  v.  Adcock,  52  Ark.  406,  410,  12  8.  W. 
874;  Railway  Co.  v.  Hammond,  58  Ark.  324,  .3.34,  24  8.  W.  723; 
Railroad  Co.  v.  Whittemore,  43  111.  420,  423;  Railroad  Co.  v.  Flem- 
ing, 18  Am.  & Eng.  Ry.  Cas.  347,  3.32:  Tracy  v.  Railroad  Co.,  9 
Bosw.  396,  398,  402;  Hoffbauer  v.  Railroad  Co,,  52  Iowa,  342,  343, 
3 N.  W.  121. 

Moreover,  the  court,  in  effect,  told  the  jury  by  this  instruction  that, 
if  they  believed  that  the  collision  occurred  through  the  failure  or 
neglec't  of  the  railroiid  company  to  give  these  notices,  the  defendant 
in  error  might  recover.  It  is  difficult  to  understand  what  basis  there 
is  in  this  case,  under  the  admitted  facts,  for  a finding  that  a failure 
to  give  these  notices  caused  this  collision.  If  we  concede  that  the 
failure  to  WTite  the  notice  which  was  verbally  given  to  the  conductor 
and  engineer  of  the  extra  train  at  Ho])efield,  that  they  must  look 
out  for  the  freight  train  which  was  in  the  bottom  between  Edmond- 
son and  Forrest  City  (an  unreasonable  conc(*ssion,  exce]»t  for  the  sake 
of  argument),  and  the  failure  to  stop  the  extra  train  at  Edmondson, 
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and  notify  its  conductor  and  engineer  that  the  freight  train  was  still 
there,  and  the  failure  to  send  a courier  from  Forrest  City,  or  some 
other  point,  to  the  freight  train,  to  notify  its  conductor  and  engineer 
that  the  extra  train  was  coming,  constituted  negligence,  there  still 
remains  what  seems  to  us  an  insuperable  obstacle  to  a recovery  on 
this  ground.  An  injury  that  could  not  have  been  foreseen  or  reason- 
ably anticipated  as  the  i)robable  result  of  an  act  of  negligence  is  not 
actionable.  An  injury  that  is  not  the  natural  consequence  of  an 
act  or  omission,  and  that  would  not  have  resulted  but  for  the  inter- 
position of  a new’  and  independent  cause,  is  not  actionable.  Rail- 
wav  Ca  V.  Elliott,  V2  U.  S.  App.  881,  386,  5 C.  C.  A.  347,  350,  and  55 
Fed.  919,  952;  Finalyson  v.  Milling  Co.,  32  U.  S.  App.  143,  151,  14 
C.  C.  A.  492,  496,  and  67  Fed.  507,  512;  Railway  Co.  v.  lleniiett's 
Adm’x,  32  U.  S.  App.  621,  16  C.  C.  A.  300,  and  69  Fed.  525;  Raihvav 
Co.  V.  Callaghan,  12  U.  S.  App.  541,  550,  6 C.  C.  A.  205,  210,  and  5C 
Fed.  988,  993;  Railway  Co.  v.  Moseley,  12  U.  S.  App.  601,  609.  6 C. 
C.  A.  641,  646,  and  57  Fed.  921,  926;  Insurance  Co.  v.  Melick,  27 
U.  S.  App.  547,  557,  12  C.  C.  A.  544,  550,  and  65  Fed.  178,  184.  It 
was  the  duty  of  the  engineer  and  conductor  of  the  extra  ti*ain  to 
look  out  for  and  to  so  operate  their  train  that  their  engine  w’ould  not 
crash  into  the  freight  which  they  knew  was  on  the  track  before  them. 
It  was  the  duty  of  the  engineer  of  that  train,  who  alone  could  see  the 
track  in  front  of  him,  to  so  govern  the  speed  of  his  engine  that  he 
could  at  any  time  stop  it  within  the  range  of  his  vision.  It  was  ihe 
duty  of  the  crew’  of  the  freight  train  to  place  torpedoes  on  the  track 
at  least  15  telegraph  poles  in  the  rear  of  their  train  when  it  stopped 
at  the  place  of  the  collision,  and  to  station  a flagman  10  or  12  tele- 
graph poles  behind  that  train.  Tin*  railroad  company  had  the  right 
to  presume  that  its  servants  on  these  trains  would  obey  its  rules 
and  discharge  these  duties,  and  it  had  the  right  to  act  upon  that 
assumption.  It  was  its  right  to  calculate  the  natural  and  probable 
result  of  its  acts  and  omissions  upon  this  supposition.  Indeed,  it 
could  reckon  upon  no  other,  for  it  is  alike  impracticable  and  impos- 
sible to  predicate  and  administer  the  rights  and  remedies  of  men  on 
the  theory  that  their  associates  and  servants  will  either  disregard 
their  duties  or  violate  the  laws.  Now,  no  one  who  reckoned  on  the 
faithful  discharge  of  their  duties  by  these  employes  could  reasonably 
have  anticipated  this  fatal  collision  as  either  a natural  or  ]>rohable 
consequ£*nc(‘  of  the  failure  to  give  these  notices.  Nor  could  it  haw 
been  the  r(‘siilt  of  such  failure,  had  not  the  unforeseen  negligenre 
of  the  engineer  of  the  extra  train,  and  the  gross  and  unexpected  care 
lessiK  ss  of  the  crew’  of  the  freight  train,  intervened  to  interrupt  the 
natural  se<pience  of  events,  to  turn  aside  their  course,  and  to  prevent 
the  safe  operation  of  these  trains,  which  was  the  natural  and  j»rob- 
jible  result  of  the  rubs  and  the  orders  which  the  defendant  gave. 
It  was  the  gross  negligence  of  these  servants,  which  no  one  l ould 
anticipate,  that  constitu1(‘d  the  intervening  and  proximate  cause, 
without  which  this  collision  could  never  have  been;  and  it  is  to 
this,  and  not  to  the  failure  to  give  the  notices,  in  our  opinion,  that 
this  accident  must  be  attributed,  under  the  maxim,  ‘‘Causa  proxiiua. 
non  reinota,  spectator.” 
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Tliere  are  many  other  errors  assigned  in  tliis  case,  and  many  other 
questions  discussed  in  the  briefs  of  counsel,  but  the  case  must  be 
retried  on  account  of  those  to  which  we  have  referred.  What  has 
already  been  said  will  be  a sufficient  intimation  of  our  views  to  guide 
the  court  in  the  coming  trial,  and  it  would  be  unprofitable  to  extend 
this  opinion  by  the  discussion  of  other  questions  which  may  not  again 
arise.  The  judgment  below  must  be  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to  grant  a new  trial; 
and  it  is  so  ordered. 

THAYER,  Circuit  Judge.  I concur  in  the  view  that  the  case 
should  be  reversed  for  error  in  the  instruction  which  is  quoted  above, 
in  the  opinion  of  tin*  majority  of  the  court.  There  was  a controversy 
before  the  jury  as  to  whether  the  engineer  and  conductor  of  the 
extra  train  ought  to  have  been  notified  at  Edmondson  that  frei  ght 
train  No.  5 had  not  arrived  at  Forrest  (Jity,  and  that  they  must  keep 
a sharp  lookout  for  the  freight  train  between  the  two  stations  last 
mentioned.  Three  exj)ert  railrojid  men,  who  were  called  as  wit- 
nesses for  the  j>laintitr  below,  testified,  in  substance,  that  such  notice 
ought  to  have  been  given;  that  as  the  enginet*r  of  the  extra  train 
would  naturally  infer  that  the  freight  train  had  reached  Forrest 
City  by  the  time  the  extra  train  reached  Edmondson,  since  the 
freight  train  was  then  overdue  at  the  former  station,  he  ought  to 
have  been  notified  by  the  train  dispatcher  at  Edmondson  tliat  such 
w’as  not  the  fact,  and  that  for  some  unknown  reason  the  freight  train 
had  been  delayed,  and  was  not  where  it  would  very  naturally  be 
expected  to  be.  In  other  words,  three  railroad  men  expressed  the 
opinion,  in  substance,  that,  as  applied  to  the  facts  existing  w'heu  the 
extra  reached  Edmondson,  the  standard  rules  wx*re  not  adequate  to 
afford  protection  to  trainmen  and  passengers,  but  that  some  further 
precautions  ought  to  have  be(m  taken  by  the  train  dispatcher.  Sev- 
eral w itnesses  for  the  defendant  company  expresst*d  a contrary  oinn- 
ion,  namely,  that  the  standard  rules  were  sufficient  to  meet  any  and 
every  emergency,  and  that  no  additional  notice  ought  to  have  been 
given  at  Edmondson.  This  was  one  of  the  crucial  issues  in  the  case, 
to  which  the  attention  of  the  jury  should  have  been  more  specifically 
directed.  The  instruction  above  quoted,  which  was  given  by  the 
court,  was  couched  in  very  general  language,  and  was  liable  to  be 
understood  by  the  jury  as  meaning  that  it  was  the  duty  of  the  train 
dispatcher,  in  any  event,  and  without  reference  to  the  existence  of  the 
rules,  to  have  given  notice  at  Edmondson  that  the  fn*ight  train  had 
not  arrived  at  Forrest  City.  Being  too  general,  as  aj^plied  to  the 
issue  of  fact  above  stated,  and  for  that  reason  being  liable  to  mislead, 
I agree  that  the  case  should  be  reversed,  and  a new'  trial  ordered. 

Other  views,  h'owev<*r.  are  express(*d  in  the  opinion  of  the  majority 
of  the  court,  to  which  I cannot  assent.  It  is  held  broadly,  as  I un- 
derstand, that  when  a railroad  company  adopts  rules  for  the  opera- 
tion of  its  trains,  or  for  the  management  of  its  business,  and  puts 
them  in  force,  the  question  ns  to  tlie  reasonableness  and  sufficiency 
of  such  rules  to  alTord  protection  to  its  employes  and  to  the  traveling 
public  is  always  a (piestion  of  law*  to  be  decided  by  the  court  In 
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my  judgment,  this  proposition  is  not  tenable,  either  upon  prinoipli* 
or  authority.  When  a controversy  arises  in  a court  of  justice  touch* 
ing  the  reasonableness  or  snttieiency  of  a code  of  rules  that  has  been 
adopted  by  a corporation  or  individual  for  the  management  of  their 
business,  and  competent  witnesses  express  different  opinions  upon 
that  subject,  an  issue  of  fact  is  pre.sented,  which  can  only  be  deter- 
mined by  a jury,  unless  a trial  by  jury  is  waived.  Judges  cannot 
arrogate  to  themselves  the  power  of  determining  such  questions,  on 
the  ground  that  such  practice  insures  greater  unanimity  of  opinion, 
or  on  any  other  ground,  without  denying  suitors  their  constitutional 
right  of  a trial  by  jury.  The  cases  cited  by  tiie  maj(»rity  of  the  court 
in  support  of  the  i)roposition  that  tlu*  (piestion  whether  a given  <-ode 
of  rules  is  reasonable  and  snllicicMit  is  on(‘  of  law  (with  one  ex<*eption, 
to  wit,  Railway  Co.  v.  Whitteniore.  4’\  111.  420,  42.4)  wt*re  all  cases 
wh(‘re  a rule  or  regulation  was  introduced  without  any  testimony 
tending  to  show  whether  the  regulation  was  reasonable  or  otherwise, 
and  the  decisions  were  simply  to  the  effect  that  in  such  cases  the 
court  could  proj>erly  decide  as  td  reasonableness  of  the  regulation. 
In  three  of  the  eases,  and  t»articularly  in  the  case  of  Vedder  v.  Fel- 
lows, 20  N.  Y.  126,  141,  to  which  all  the  other  cases  refer  as  the 
foundation  of  the  doetrim*.  it  was  dearlv  intimated  that  the  reason- 
ableness  of  a regulation  is  a question  of  fact  for  the  jury  when  there 
is  a conflict  of  testimony  upon  that  issue,  and  it  is  difticult  to  con- 
ceive how  the  rule  could  be  otherwise  without  ignoring  fundamental 
principles.  In  the  case  of  Railway  Co.  v.  Adcock.  52  Ark.  406.  410. 
12  K W.  874,  the  court  said,  “The  facts  being  uncontroverted,  it 
was  the  province  of  the  court  to  declare  the  regulations  reasonable.” 
Th(‘  same  remark  was  quoted  with  approval  in  the  subsequent  ca.so 
of  Railroad  Co.  v.  Ilanimond,  58  Ark.  424,  .44,4,  24  S.  W.  724;  and 
in  a late  case  in  New  York  (.\bel  v.  Canal  (\i.,  12S  N.  Y.  662,  666. 
667,  28  N.  E.  664),  where  the  sufficiency  of  a code  of  rules  which  bad 
been  adoj)ted  by  a railway  company  was  challenged,  and  there  was 
some  testimony  on  that  subject  besides  the  rules  themselves,  it  was 
h(dd  that  the  issue  pres(‘nted  was  properly  submitted  to  the  jury.  I 
conclude,  therefore,  that  the  reasonableness  of  a regulation  is  a qm  s 
tion  of  law  for  the  court  onlv  in  those  cases  wle*re  no  t«^stiinonv  is 
offeivd” tending  to  show  whether  it  is  reasonable  or  otherwise,  and 
that  where,  as  in  the  case  at  bar,  there  is  a conflict  of  testimony  on 
such  issue,  the  (juestion  is  one  of  fa<*t  for  th(‘  jury. 

In  the  opinion  in  chief  it  is  further  held  that  the  (hffendant  com- 
pany is  not  liable  to  the  i)laintiff,  even  if  it  was  guilty  of  negligence 
in  failing  to  inform  thos<*  in  charge*  of  the  extra  train  at  Edmondson 
of  the  then  whereabouts  of  the  fre'ight  train.  This  conclusion  is 
based  on  the  ground  that  the  negligeaice*  of  the  debaidant  company 
was  not  the  proximate  cause  of  the  accide  nt,  but  that  the  accidtmt 
was  soledv  e)ce*asioneel  bv  the  fault  of  ce*rtain  fellow  servants  of  the 
jdaintiff.  I am  not  able  to  asse*nt  to  this  pre)i)e)sition.  If.  as  the 
testimony  for  the  plaintiff  below  te*nded  to  show,  the  rules  were  in- 
sufficient for  the  protection  of  trainmem  and  passenge*rs.  as  ap]>licil 
to  the*  conditiems  existing  whe*n  the  extra  train  reachenl  Eelmondson. 
and  if  at  that  statiem  the  train  dispatcher  ought  to  have  give*n  tbc 
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information  last  above  specified  to  the  engineer  and  conductor  of  the 
extra  train,  then,  in  my  judgment,  it  was  the  right  of  the  jury  to  de- 
termine whether  such  omission  of  duty  on  the  part  of  the  defendant 
company  directly  contributed  to  the  accident.  The  question  as  to 
what  was  the  proximate  cause  of  an  injury  is  ordinarily  not  one  oi 
legal  knowledge,  but  of  fact,  for  the  jury  to  determine,  in  view  of  all 
the  accompanying  circumstances.  Itailway  Co.  v.  Kellogg,  94  U.  S. 
469,  474.  And  in  the  case  at  bar  the  jury  might  well  have  reached 
the  conclusion  that  a word  of  caution  spoken  at  Edmondson  to  the 
engine<*r  in  charge  of  the  extra  train  would  have  prevented  the  dis- 
aster. The  operator  at  Edmondson  evidently  thought  that  the  extra 
train  ought  to  be  warned  that  the  freight  train  had  not  reached 
Forrest  City,  for  as  it  came  into  view’  he  said  to  the  train  dispatcher, 
over  the  wire:  ‘‘Here  comes  the  special.  Have  you  any  orders 
for  it?”  The  engineer  of  the  extra  train  w’ell  knew  that  suflRcient 
time  had  elapsed  to  enable  the  freight  train  to  reach  Forrest  City, 
and  he  doubtless  su])posed  that  it  had  passed  that  station  some  time 
before  the  extra  reached  Edmondson.  If  he  had  been  warned  that 
it  had  not  reached  Forrest  City,  he  would  doubtless  have  exercised  a 
degree  of  care  commensurate  with  the  conditions  which  actually  ex- 
isted, and  the  jury  might  reasonably  have  found  that  the  failure  to 
give  such  warning  directly  contributed  to  the  injury.  Moreover, 
the  fact  that  certain  fellow’  servants  of  the  plaintiff  were  also  guilty 
of  negligence  did  not  absolve  the  defendant  company  from  liability 
for  its  ow’u  neglect  of  duty,  or  that  of  its  train  dispatcher,  since  it  is 
w’ell  settled  that  it  is  no  excuse  for  a master,  w’hen  sued  by  his  serv- 
ant, that  the  negligence  of  a fellow'  employ^,  as  well  as  his  owm,  con- 
tributed to  occasion  the  injury.  For  these  reasons  I cannot  concur 
in  the  view's  of  my  associates,  that  they  have  the  right  to  detennine 
that  the  negligemr  of  the  defi  ndant  company  was  not  the  proximate 
cause  of  the  accident. 


(84  Fed.  1019.) 

LOWELL  MFO.  CO.  v.  WHITTALL. 

(Circuit  Court  of  Appeals,  First  Circuit.  February  18,  1898.) 

No.  219. 

1.  Design  Patents— Intkhprf.t.xtion  op  Claim— Drawings  and  DFsrRirTiON. 

A claim  readiiit;.  “In  a desi;;u  for  a carpet,  the  Issly,  A,  substaiitlully  as 
show'D,”  refers  to  the  description  as  well  as  the  draw’lng. 

2.  Same— I.NTERPUETATioN  (►F  Drawings — Shades. 

Black  and  white  drawings  illustrating  the  designs  In  a design  patent  are 
to  lx?  considered  as  forms,  into  which  may  be  lllled  a great  variety  of  ar- 
rangements or  effects  of  color  or  shades,  without  affecting  the  pateutixl  de- 
sign. 

8.  Same — Drawings  of  Dicstgns. 

The  es.sentials  of  a design  are  what  cannot  be  changed  without  destroying 
Its  ehai-acteristlc  appearance;  and,  where  shading  shown  in  the  drawings 
may  be  reversetl  or  removetl  without  such  effect.  It  mast  be  considered  as 
but  one  of  the  many  ixM'iuissihle  ways  of  treating  the  design,  and  therefore 
as  an  urinec(‘ssary  addition  to  the  conventional  black  and  white  outline  draw- 
ing, which  neither  resirlct.s  nor  enlarges  the  scope  of  the  design. 
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4.  Same— Inf*rixgkmknt. 

A do.sipn  wliich  Imitates  the  figures  of  a patented  design  In  their  ehnrac- 
teristif  and  imi>oitant  fe.itures.  and  poxliu'es  the  same  general  api»e:ir- 
aiice,  Infringes,  though  the  Imitative  tiiMires  are  much  smaller  than  tho.'H?  of 
the  patent. 

5.  Same — DKsioNa  for  (’ari’ets. 

The  Nell  patent,  No.  24,021,  for  a design  for  a carpet  body,  construed, 
and  held  infringed. 

70  Fed.  787,  atJirmed. 

Appt^il  from  the  Circuit  Court  of  the  Unit(‘d  States  for  the  District 
of  Massa(*hu8etts. 

Tliis  was  a suit  in  equity  by  Matthew  J.  WTiittall  against  tlie  Lowell 
Manufacturing  Comitany  for  alleged  infringement  of  a patent  for  a 
design  for  car|K*ts.  Tlie  circuit  court  entered  a decree  for  complain- 
ant awarding  an  injunction  and  an  accounting  with  costs  (79  Fed.  787i. 
and  the  defendant  has  a]>pealed. 

The  opinion  of  the  circuit  court  was  as  follows: 

BROWN,  District  Judge.  This  suit  in  equity  is  for  infringement 
of  design  patent  No.  24,021,  to  John  B.  Neil,  dated  February  12. 
1895,  for  a design  for  carpets.  It  involves  only  the  first  claim,  for 
a carpet  body,  and  prays  for  an  injunction  and  accounting  and 
other  relief  incident  to  patent  cases.  The  defense  is  noninfringe- 
meiit. 

It  is  aj)parent  from  the  evidence  as  to  the  origin  of  defendant’s 
design,  as  well  as  from  the  exhibits  and  testimony  relative  thereto, 
that  the  designer  of  the  defendant  corporation,  having  before  him  a 
sample  of  carpet  embodying  substantially  the  complainant’s  pat- 
ented design,  undertook  to  produce  a design  closely  resembling  the 
complainants,  and  that  the  defendant  has  produced  and  sold  car- 
pets substantially  similar  in  appearance  to  those  manufactured  by 
com])lainant  under  the  Neil  patent.  The  defendant’s  witnesses 
admit  imitation  in  respect  to  color  and  arrangement  of  shades, 
which  is  otherwise  well  proven;  but  the  defendant  claims  that  it 
has  confined  its  imitation  within  lawful  limits,  and  has  adopted  a 
configuration  essentially  dilTerent  in  detail  and  in  general  appear- 
ance from  the  Neil  design,  and  that  its  carpets  display  not  the  • <»m- 
plainant’s  d(*sign.  but  a design  made  under  the  protection  of  d«*- 
sign  patent  No.  24,750,  dated  October  1, 1895,  granted  to  E.  O.  Sauer, 
subseejuent  to  the  date  of  the  Neil  patent.  The  complainant  con- 
tends that  the  Neil  design  primarily  embodies  a carpet  of  thi\^* 
shades:  First,  a plain  background  or  groundwork  of  one  shade; 

s(M<»nd,  sharp  division  lines  outlining  the  connected  scrolls  and 
ornamental  work;  third,  a dilTerent  shade  forming  the  body  or 
filling  of  the  connect<Ml  scrolls  and  ornani(*ntal  work;  and  that  it  is 
“broadly  new  to  design  a carpet  with  a series  of  sharply  oiitliin*d 
connected  scrolls  having  sharply  outlined  ^irnameutal  work  sur- 
rounding the  same,  said  outlined  scrolls  and  ornamental  work  hav- 
ing a third  shade  in  the  body  th(*r<*of,  and  being  arranged  on  a 
plain  ground.”  It  is  difficult  to  avoid  the  conclusion  that  the  argu- 
ment that  infring(*ment  is  indicated  bj^  the  adoption  of  thiw  shades 
in  defendant’s  cjirpeds  is  based  ratluT  upon  the  spe<*ial  features  of 
the  manufactured  carpets  of  the  complainant  and  defendant  than 
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upon  the  design  patent.  The  claim  in  suit  is,  ^Tn  a design  for  a 
carpet,  the  body,  A,  substantially  as  shown.”  A claim  in  this 
form  refers  to  the  description  as  well  as  to  the  drawing.  Dobson 
V.  Carpet  Co.,  114  U.  S.  439,  440,  5 Sup.  Ct.  94.5.  The  description 
is,  “The  body,  A,  is  decorated  with  a series  of  connected  scrolls, 
surrounded  by  floral  and  ornamental  work.”  The  omission  from 
the  description  of  any  reference  to  shades  requires  us  to  find  in  the 
drawing  alone  the  three  shades  which  complainant  insists  upon  as 
a i)riniary  feature  of  his  design.  Upon  examination  of  the  draw* 

I find  no  sufficient  warrant  for  complainant’s  claim  that  it 
ivisplays,  as  a characteristic  or  necessary  feature  of  the  design, 
scroll  work  of  a shade  distinct  from  the  background  and  from  the 
lines  which  outline  the  scroll.  A portion  of  the  scroll  work  is  in 
solid  black,  without  sharp  division  lines,  though  having  a sharply 
defined  outline;  a portion  is  represented  by  the  imprinted  paper, 
which  represents  the  background;  a portion  only  displays  a shade 
intermediate  between  the  white  background  and  the  black  scroll 
work  and  black  dividing  lines.  If  complainant  may,  without  de- 
parting from  the  design  shown  in  the  drawing,  use  a single  shade 
throughout  the  scroll  work,  as  he  has  done  in  the  manufactured 
carpets,  he  may  equally  well  use  either  one  of  the  three  shades  of 
the  filling  of  the  scrolls  shown  in  the  drawing;  either  the  solid 
black  of  a portion  of  the  scroll  work,  or  the  white  of  another  por- 
tion, when  the  design  will  appear  in  two  shades;  or  he  may  use  the 
intermediate  shade  throughout,  in  which  case  only  will  three  shades 
appear  in  the  design.  If  shades  are  material  and  essential  parts 
of  the  design,  they  must  be  the  shades  shown  in  the  drawing;  and 
both  complainant’s  and  defendant’s  carpets  differ  from  the  drawing 
in  displaying  scroll  work  of  one  shade  of  filling  instead  of  three 
as  shown  in  the  drawing.  But  I think  this  departure  immaterial, 
and  also  that  adopting  f(»r  the  filling  of  the  scrolls  either  the  white 
of  the  background  or  the  black  of  the  outline  would  leave  the  de- 
sign substantially  unafTected,  and  thenffore  that  three  shades  are 
accidental  features  of  the  drawing,  and  not  primary  features  of  the 
design.  In  order  to  sustain  his  contention  that  three  shades  are 
essential  features,  com]da inant  is  obliged  to  accejd  the  <*onsequen- 
ces  of  this  claim,  and  to  hold  that  a black  and  white  outline  draw- 
ing like  the  drawing  of  the  Sauer  patent  “ilbistrates  a design  em- 
bo<lying  two  shades  simj>ly.  to  wit,  a background  which  is  left 
plain  or  blank,  and  a /tracery  wdii<‘h  outlines  scroll  and  ornamental 
work  of  the  same  shade  as  the  background.”  This  seems  a novel 
and  extraordinary  iiiterj>retation  to  put  upon  a drawing  in  black 
and  white.  tSuch  drawings  as  illustrative  of  designs  have  accjuii’ed 
a conventional  m(*aning  entirely  opposed  to  such  view.  It  is  im- 
plied in  the  Sauer  drawing,  as  well  as  in  other  black  and  white 
drawings,  that  what  is  there  displayed  may  be  presented  in  a great 
varicdy  of  colors  or  shades.  I think  it  very  clear  that,  had  all 
shades  been  omitted  from  the  scroll  work  of  the  I^eil  patent,  and 
had  the  drawing  been  made  in  black  lines  on  white  as  in  the  Sauer 
design,  the  drawing  would  be  properly  interpreted  as  displaying 
a design  which  would  be  unaffected  by  shading  either  the  back- 
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ground  or  the  scroll  work.  A black  and  white  drawing  for  a de- 
sign is,  so  to  speak,  a blank  form,  into  which  may  be  filled  a great 
variety  of  arrangements  or  elfects  of  color  or  shades,  without  af- 
fecting the  patented  design.  It  is  true  that  the  complainant’s 
drawing  displays  shading  on  a part  of  the  scroll  worL  What 
does  this  shading  signify?  Without  it,  the  design  would  imply  or 
allow  not  only  the  treatment  shown  in  the  drawing,  but  also  its 
reverse;  i.  e.  shading  the  background  instead  of  the  scroll,  or  the 
addition  of  any  number  of  shades,  or  any  other  treatment  which 
did  not  change  the  configuration  as  shown.  By  adding  one  shade, 
and  thus  making  the  drawing  show  three  shades,  does  complainant 
make  that  an  essential  part  of  his  design?  The  complainant  con- 
cedes that  the  exact  shading  shown  in  the  drawing  is  not  ma- 
terial, and  claims  that  it  may  be  reversed  so  that  the  filling  of 
the  scrolls  shall  be  white,  while  the  background  is  shaded-  Ac 
cording  to  this  interpretation  the  drawing  requires  merely  a dif- 
ference in  shade  between  scroll  and  background,  not  the  precise 
difference  shown.  I am  of  the  opinion  that  a still  wider  interpre- 
tation is  permissible,  and  that  not  only  the  variation  suggested  by 
complainant,  but  also  a variation  by  the  entire  omission  of  shad- 
ing, is  contemplated,  since  the  latter  variation,  as  well  as  that 
produced  by  reversing  the  shading,  leaves  the  configuration  un- 
changed. The  essentials  of  the  design  are  w’hat  cannot  be  changed 
without  destroying  the  characteristic  appearance  of  the  design; 
and,  as  the  shading  may  be  reversed  or  removed  without  such  ef- 
fect, we  must  conclude  that  the  shading  shown  in  the  scroll  work 
is  but  one  of  many  permissible  ways  of  treating  the  design,  and 
therefore  not  an  essential  feature,  but  an  accidental  treatment 
by  the  draftsman;  and  that  the  shading  is  mere  surplusage,  an 
unnecessarv  addition  to  the  conventional  black  and  white  outline 
drawing,  which  neither  restricts  nor  enlarges  the  scope  of  the 
design.  To  hold  differently  would  be  perilous  to  complainant’s 
claim  of  infringement,  since  the  arrangement  of  shades  set  forth  in 
the  drawing  has  been  adopted  by  neither  complainant  nor  defend- 
ant. 

Complainant’s  expert  defines  the  shading  of  a design  as  the  con- 
trasts between  the  several  parts  thereof,  or  the  contrasts  presented 
to  the  eye  between  the  high  lights  thereof  and  the  shadow  work, 
and  says  that  colors  may  or  may  not  be  used  to  produce  this  effect, 
and  that  shading  is  to  be  distinguished  from  color,  and  that  shad- 
ing is  often  the  most  essential  part  of  a design,  and  is  so  of  this 
(le.sign.  As  no  pictorial  representation  is  without  shading,  using 
the  term  in  this  sense,  and  as  such  differences  are  the  basis  of 
all  ocular  appearances,  we  may  safely  assume  that  no  design  can 
exist  without  contrasts  of  some  perceptible  degi*(*e.  The  questions 
in  this  case  are,  however,  whether  it  is  useful  or  practicable  to  at- 
tempt a count  of  shades,  and  whether  a design — the  design  cov- 
ered by  the  patent — is  completed  by  the  black  and  white  outline 
drawing,  irrespective  of  the  filling  of  the  scroll,  and  irrespective  of 
what  is  termed  the  “third  shade.”  An  attempt  to  count  the  con- 
trasts between  high  lights  and  shadows  involves  many  difficulties. 
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A contrast  between  the  filling  of  the  scroll  and  the  background  is 
created  by  the  black  lines  outlining  the  scroll;  the  proximity  of 
these  lines  produces  this  difference  without  the  intermediate  marks 
of  shading,  which  serve  merely  to  accent  it.  Eliminate  from  the 
^»Teil  drawing  the  intermediate  marks  constituting  the  filling,  and  the 
scroll  work  is  still  to  a perceptible  extent  shaded.  Place  side  by  side 
at  arm’s  length  the  Sauer  drawing  of  clear  black  lines  on  white  and 
the  Neil  drawing,  and  substantially  the  same  effect  of  scrolls  with 
shaded  filling  appears  in  each.  The  difficulties  of  an  attempt  to  insti- 
tute  a comparison  between  designs  by  a count  of  shades  employed  in 
each,  and  of  an  argument  based  upon  a supposed  discovery  of  the  same 
number  of  shades  in  two  black  and  white  design  drawings  is  further  il- 
lustrated when  we  consider  the  matter  of  color.  It  is  generally 
conceded  that  colors  of  any  character  may  be  employed  to  render 
the  design,  without  affecting  its  essential  character.  If  changes 
of  shade  can  be  effected  through  change  of  color,  then  a design 
which  is  understood  to  permit  of  rendering  in  various  colors  is 
equally  well  understood  to  permit  of  rendering  in  many  shades, 
since  colors  vary  greatly  in  their  absorption  of  light,  and  changes 
of  color  therefore  produce  differences  in  shading.  If  shade  is  ma- 
terial, then,  upon  complainant’s  theory,  a given  shade  shown  in 
a drawing  should  exclude  the  use  in  that  part  of  the  design  of 
any  color  not  possessing  the  same  shade,  or  having  a similar  power 
of  absorption  of  light.  I think  complainant's  contention  on  this  point 
of  three  shades  entirely  unsound;  that  his  drawing  shows  not  a de- 
sign of  three  shades,  but  a design  that  can  be  rendered  in  two,  three, 
or  more  shades;  and  that  the  attempt  to  discover  in  the  Neil  patent 
drawing  features  corresponding  in  this  respect  to  features  of  the  man- 
ufactured carpets  has  served  to  obscure  the  real  issues  in  the  case; 
and  that  in  the  present  case  comparisons  should  not  be  sought 
within  the  broad  field  of  resembluuce  in  shades,  but  should  be 
restricted  to  such  features  as  are  plainly  and  undoubtedly  disclosed 
by  the  drawing  and  description  of  the  Neil  patent.  I think  that 
no  more  can  fairly  be  said  upon  this  point,  made  by  the  complain- 
ant the  prominent  feature  of  his  brief,  than  that  the  configuration 
show'n,  though  admitting  of  treatment  in  two  or  more  shades,  is 
one  apparently  well  adapted  for  treatment  in  three  shades  of  the 
same  color;  and  that  the  general  intent  of  the  defendant  to  im- 
itate complainant’s  carpet,  as  distinguished  from  his  design,  is 
apparent  from  the  selection  of  the  same  treatment  in  respect  to 
shades  of  color.  The  question  of  infringement,  therefore,  must  be 
determined  irrespective  of  resemblance  in  number  of  shades,  and, 
upon  a comparison  of  configuration  and  of  general  effect,  to  de- 
termine whether  the  obvious  and  proven  similarity  in  appearance 
is  due  in  any  degree  to  imitation  of  features  covered  by  the  patent. 

We  find  in  the  patent  drawing  and  in  defendant’s  carpet  alike,  a 
series  of  scrolls,  projecting  from  or  surrounding  which  are  ex- 
tending branches  or  ornamental  work,  the  scrolls  and  ornamental 
w'ork  having  sharp  outlines.  A prominent  feature  of  the  Neil  de- 
sign is  a number  of  large  grotesque  scrolls  with  what  have  been 
not  inaptly  termed  “spider-leg  formations.”  These  large  scrolls 
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are  so  disposed  as  to  give  to  the  design,  as  a prominent  feature, 
large  diagonal  squares.  The  detail  of  the  intermediate  ornamental 
or  s(  roll  work  is  eom])aratively  iiieonspieiions,  and  theiefore  tends 
to  make  prominent  the  larger  scrolls,  which,  in  their  diagonal  ar- 
rang<nient,  form  an  important  feature  of  the  design.  In  the  de- 
fendant's car])ets  we  find  also  the  larger  scrolls,  with  ]iroje<  iing 
arms  or  branches,  which  simulate  the  projecting  ends  of  the  spider- 
leg  formation  to  a sufficient  degree  to  give  the  defendant’s  large 
scrolls  an  appearance  similar  to  the  complainant’s.  Though  not 
fo  consj)icuou8  as  in  complainant’s  design,  they  yet  appear  as  a 
characteristic  and  important  feature  of  defendant’s  carpets,  and 
are  so  arranged  as  to  afford  the  appearance  of  large  diagonal 
squares,  which  is  a characteristic  feature  of  the  Neil  design.  I 
think  the  testimony  of  complainant’s  carpet  designer  (Brown)  that, 
although  the  arrangement  of  the  large  scrolls  is  slightly  different, 
it  yet  gives  substantially  the  same  effect,  is  substantiated  by  the 
exliibits.  The  defendant’s  carpets  resemble,  therefore,  complain- 
ant’s carpets  in  important  points  shown  in  the  drawing  of  the  com- 
plainant, and  these  are  points  to  w'hich  the  characteristic  general 
effect  of  complainant’s  carpet  is  largely  due. 

The  defendant  lays  much  stress  upon  the  fact  that  the  figure, 
repetitions  of  which  compose  its  carpet,  is  much  smaller  than  the 
complete  figure  of  complainant’s  pattern,  and  contends  that  the 
figure  or  pattern  of  complainant’s  carpet  is  about  twice  the  height 
and  three  times  the  breadth  of  defendant’s  figure;  that  its  entir-e 
size  is  about  six  times  that  of  defendant’s  figure,  and  that  it  con- 
tains four  large  scrolls,  with  a large  confused  mass  of  small  spirals 
and  ornamental  w’ork,  whereas  the  defendant’s  figure  is  composed 
of  one  large  scroll  and  three  smaller  scrolls  running  out  of  it. 
Admitting  this,  the  question  then  arises,  does  this  smaller  figure, 
when  rej»eated  in  the  carpet  a given  number  of  times,  give  the  gen- 
eral appearance  resulting  from  fewer  rej>etitions  of  com])lainam’8 
figure?  This  question  must  be  answered  in  the  affirmative.  In 
tlu*  carpet  of  defendant,  as  in  the  drawing  of  complainant,  the  large 
spirals  recur  in  substantially  the  same  arrangement  as  in  complain- 
ant’s drawing,  and  the  defendant’s  smaller  annexed  scrolls  perfi>rm 
the  function  of  the  intermediate  scroll  and  ornamental  work  of 
complainant.  Upon  the  evidence  of  witnesses  and  examination  of 
<?xhibits  I am  led  to  the  conclusion  that  defendant’s  designer,  hav- 
ing before  him  a sample  of  carpet  embodying  complainant's  design, 
and  also  having  before  him  the  scroll  we>rk  of  the  Bracebridge  Hall 
book-cover  exhibit,  with  a general  purjjose  of  producing  a carjK*t 
closefy  resembling  that  of  e-omplainant  through  an  adaptation  of 
the  Bracebridge  Hall  s<*roll,  took  from  comjtlainant’s  <*arpet  the 
diagonal  arrangement  of  the  scrolls,  whie-h  is  not  sugg»*sted  by  the 
Bracebridge  Hall  d<‘sign.  and  modified  the  size  and  appearance  of 
certain  of  the  Bra<(d»ridge  Hall  scrolls,  to  secure  the  feature  of 
juominent  large  scrolls,  and  to  a<*cent  this  feature  by  surrounding 
the  large  scrolls  with  ornamental  work  of  comparatively  incon- 
sincuous  d(‘tail.  In  my  opinion,  therefore,  the  defendant  has  not 
restricted  its  imitation  of  complainant's  carpets  to  the  adoption  of 
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the  same  colors,  the  same  shades  of  color  disposed  in  the  same  re- 
lations, the  same  general  proportions  of  background  and  scroll 
work,  and  approximately  the  same  size  of  scroll  work,  but  has  gone 
further,  and  lias  imitatcMl  the  complainant's  carpet  in  essential  fea- 
tures covered  by  the  design  patent;  and  1 am  satisfied  from  the  tc‘s- 
timony  that  the  complainant  luis  fully  established,  a case  of  in- 
fringement within  the  doctrine  of  Gorham  Co.  v.  White,  14  AVall. 
511.  I am  further  of  the  opinion  that  the  subsequent  Sauer  patent 
affords  the  defendant  no  protwtion.  A decree  will  therefore  be  en- 
tered for  an  injunction  and  accounting,  with  costs. 

Alan  D.  Kenyon  (William  Houston  Kenyon,  on  the  brief),  for  appel- 
lant. 

Louis  W.  Southgate,  for  appellee. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District 
Judges. 

PER  CURIAM.  An  examination  of  this  case  leads  us  to  the  same 
conclusion  as  that  reached  by  the  court  below  (79  Fed.  787),  and  we  do 
not  feel  called  upon  to  add  anything  to  the  reasoning  of  that  court  in 
explanation  of  its  decision.  The  grounds  of  the  decision  are  fully  set 
out  in  a carefully  drawn  opinion,  and  sustain  the  result  reached.  The 
fact  that  the  Lowell  Company's  artist  or  designer,  when  creating  the 
infringing  design,  had  before  him  a pattern  embodying  the  complain- 
ant’s |)atented  design,  and  that  his  work  resulted  in  so  close  an  imita- 
tion, is  upon  the  most  charitable  view  strongly  sugg(*stive  of  the  idea 
that  the  purpose  was  to  appropriate  the  attractive  features  and  effect 
of  the  complainant’s  pattern.  The  d(*cree  of  the  circuit  court  is  af- 
firmed, with  costs  of  this  court  to  the  appellee. 


l85  Fed.  19.) 

CITY  OF  RICHMOND  V.  SOUTHERN  BELL  TEL.  & TEL.  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.  February  1,  1S98.) 

No.  241. 

1.  Tei.f.orapu  Company— Scope  of  Term. 

The  net  of  July  24.  1SC*(;  (Rpv.  St.  §§  52(k1.  .520S),  aiUborlzinj?  tpL*,i?r.iph 
ooinpanies  to  coustnict,  malntnin,  and  operate  tludr  Hik's  ovor  and  alon^ 
jiost  roads  of  the  United  States,  but  so  a.s  not  to  interfere  with  ordiii.iry 
travel  thereon,  applies  equally  to  teli‘]>bone  (•Hnq)anks. 

Brawley,  District  Judj^e,  not  as.sentin;;  in  full. 

8.  Telephone  Company— Ff.deral  Statute— Locai.  OnmNANCE. 

A telephone  company  operating  Its  lines  in  and  througli  several  states,  and 
in  particular  over  the  stri'ets  of  a city,  under  the  authority  of  a city  ordi- 
nance which,  by  Its  terms,  was  revocable  by  the  city,  duly  complied  with 
the  requirements  of  Rev.  St.  §§  52(13,  5208,  and  thereby  acquired  the  rights 
granted  thereby.  Thereafter  the  local  ordinance  was  revoked,  //drf,  tliat 
its  previous  acceptance  of  the  terms  of  the  ordinance  did  not  debar  it  from 
claiming  the  full  rights  conferred  by  the  act  of  congress. 

8.  Same— Pot. ICE  Power. 

The  privileges  confeiTed  by  tlie  act  of  July  24,  1800  (Rev.  St.  § 52<k3),  upon 
telegraph  and  telephone  companies,  are  to  be  enjoyed  in  subordination  to 
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tlie  due  exercise  of  the  police  power  of  the  state  where  they  operate  their 
lines. 

4.  S.\ME — UXREASONABLK  ORDINANCES. 

The  principle  that  the  lcj;isljiture  may  not.  under  the  praise  of  protecting 
public  Interests,  arbitrarily  interfere  with  private  business,  or  imix>se  un- 
usual or  unnee-esstiry  restrictions  upon  lawful  occupations,  a fortiori  applies 
to  a municipal  corporation,  the  creature  of  the  legislature. 

6.  Same. 

Whore  the  conditions,  regulations,  and  restrictions  imposed  by  a city  coun- 
cil upon  the  maintenance  and  operation  within  the  city  of  the  lines  of  a 
telephone  company  enjoying  the  privileges  conferred  by  Rev.  St.  H 52Ik1.  are 
such  as  to  evince  a desire  to  oj)press  and  control,  and  perha]>s  defeat,  ilie 
conipauy’s  existence,  they  cannot  be  supported  as  a lawful  exercise  of  the 
police  power. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  tlie  Eastern 
District  of  Virginia. 

Charles  V.  Meredith,  for  appellant. 

Hill  Carter  and  A.  L.  Holladay  (Geo.  H.  Fearons,  on  the  briefs'!,  for 
appellee. 

Hefore  SIMONTON,  Circuit  Judge,  and  BRA  WLEY  and  PURNELL, 
District  Judges. 


SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from  the 
decree  of  the  circuit  court  of  the  United  States  for  the  Eastern  district 
of  Virginia.  The  complainant  is  a corporation  organized  under  the 
laws  of  the  state  of  New  York  as  a telephone  and  telegraph  company. 
It  is  engaged  in  the  business  of  a telephone  company,  and  of  construct- 
ing and  operating  telephone  lines  in  and  through  the  states  of  Virginia. 
West  Virginia,  North  Carolina,  South  Carolina,  Georgia,  Alabiima,  and 
Florida.  It  has  maintained  and  operated  for  several  years  all  the 
apparatus  necessary  for  transmitting  telephone  messages  in  the  city  of 
Richmond,  Va.,  and  has  erected  and  maintained  along  certain  streets 
and  alleys  of  said  city  numerous  poles  and  wires  for  this  purpose.  The 
complainant  company  was  ineorporatwl  on  the  11th  lH*cember,  187b. 
In  1SS4  it  applied  to  the  city  of  Richmond  for  authority  to  erect  its 
poles  and  run  its  wires  along  the  streets  and  alleys  of  said  city;  and 
by  an  ordinance  ptissed  21st  June,  1884.  this  permission  was  grame<i 
as  to  such  routes  as  may  be  specified  and  agreed  on  by  a resolution  or 
resolutions  of  the  committee  on  streets,  from  time  to  time,  and  on  the 
conditions  and  provisions  of  the  ordinance.  These  conditions  and  pro- 
visions were:  That  on  any  route  conceded  by  the  committee  on 

strtets,  and  accepted  by  the  company,  the  jKdes  should  be  so  placed  by 
the  conii»any  under  the  direction  of  the  city  engineiT  as  to  allow  for  the 
use  of  said  poles  by  the  tire  alarm  and  police  telegraph,  in  all  eases 
giving  the  choice  of  position  to  the  city's  wires.  To  furnish  telephone 
service  to  the  city  at  a special  reduction  of  f 10  per  year  for  each  station. 
No  shade  trevs  to  be  disturbed,  cut,  or  damaged  without  the  permission 
of  the  city  enginet*r  anil  the  consent  of  the  owners  of  the  propertv  in 
front  of  which  the  tre<*s  stand.  All  this  work  to  1m*  in  every  respect 
subject  to  tlu*  sii{>er vision  and  control  of  the  city  (*ngineer.  The  <»rdi- 
nance  to  be  subject  at  any  time  to  ivpeal,  such  repeal  to  go  into  efT<*  ‘ 
12  mouths  after  the  passage  of  the  repealing  ordinance.  On  the  l.'lili 
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F<^bniarr,  1889,  the  Southern  Bell  Telephone  & Telejiraph  Conifwny, 
the  complainant,  accepted  without  reservation  all  of  the  restrictions 
and  oblipitions  of  the  act  of  congress,  approved  24th  July,  18G6,  en- 
titled “An  act  to  aid  in  the  construction  of  telegraph  lines  and  to  secure 
to  the  government  the  use  of  the  same  for  postal,  military  and  other 
pui*IK)ses.’’  And  theieution,  on  18th  February.  18S9.  the  postmaster 
gen(^ral  certilied  that  this  acceptance  was  on  file  in  the  post-ojfice  de- 
partment. This  act  of  congress  is  in  these  words: 

“Sec.  5263.  Any  telegraph  company  now  organized,  or  which  may  hereafter 
be  organized,  under  the  laws  of  any  state,  slialJ  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph  through  and  over  auy  portion  of  the 
public  domain  of  the  United  .States,  over  and  along  any  of  the  military  or  post 
roads  of  the  United  States,  which  have  been,  or  may  liereafter  be  declai*cd  such 
by  law,  and  over,  under,  or  across  the  navigable  streams  or  waters  of  the  United 
States;  but  such  lines  of  telegraph  shall  be  so  constructed  and  mainlined  as 
not  to  obstruct  the  navigation  of  such  streams  and  waters,  or  interfere  with 
the  ordinary  travel  on  such  military  or  post  roads.” 

“Sec.  52(^.  Before  any  telegraph  company  shall  exercise  any  of  the  powers  or 
privileges  conferred  by  law  such  company  shall  file  their  written  accephince 
with  the  postmaster  general  of  the  restrictions  and  obligations  required  by  law." 

On  14th  December,  1894,  the  city  council  of  Richmond  repealed  the 
ordinance  of  26th  June.  1884,  granting  these  privileges  to  the  Southern 
Bell  Telephone  & Telegra]ih  (.'ompany,  to  take  effect  12  months  after 
its  approval.  And  10th  SejtteiiilH  r.  1895,  the  same  city  council  passed 
another  ordinance  as  to  the  joint  use  of  poles  erected  in  tlie  streets  and 
alleys  of  the  city  of  Richmond  for  the  support  of  wires  used  in  con- 
nection with  the  transmission  of  electricity.  The  first  se<*tion  of  this 
ordinance  provides  that  all  poles  now  en  ct(  d in  the  streets  or  alleys  of 
the  city  of  Richmond  for  electric  wires,  except  such  as  support  wires 
required  by  city  ordinances  to  be  removed  and  run  in  conduits,  shall 
thereafter  be  allowed  to  remain  only  on  terms  and  conditions  therein- 
after set  forth.  The  second  section  provides  tliat  no  pole  now  erected 
for  the  support  of  telephone  wins  shall  remain  on  auy  street  in  said 
city  after  1.5th  Deiember,  1895,  unless  the  owner  or  user  of  such  pole 
shall  tii*st  have  petitioned  for  and  obtained  the  privilege  of  erecting 
and  maintaining  poles  for  telephone  purposes  in  accordance  with  the 
conditions  of  this  ordinance  and  such  others  as  council  may  see  fit  to 
impose.  If  such  owner  fail  to  obtain  such  privilege,  and  fail  or  neglect 
to  remove  the  iK>les,  and  restore  the  street  to  its  former  condition,  he 
shall  be  liable  to  a fine  not  more  than  if.lOO  and  not  less  than  |100  for 
every  pole  so  remaining;  each  day's  failure  to  be  a separate  offense. 

Then  follows  a number  of  sections  imposing  most  stringent  conditions, 
j)lacing  the  whole  matter  within  the  control  of  the  city  and  its  otficers, 
n serving  the  right  in  the  city  council  at  any  time  to  put  other  restric- 
tions and  regulations  as  to  the  erection  and  use  of  such  poles,  and  from 
time  to  time  to  i*e(pure  the  removal  of  thc*m  and  the  wires  to  be  run  in 
conduits.  On  10th  September,  1895,  smother  ordinance  was  passed, 
requiring  the  removal  of  poles  and  wires  from  overhead  in  certain 
streets,  and  for  the  construction  and  using  conduits  in  certain  strwts. 

This  ordinance  w’as  enforceable  under  heavy  i>enalties,  with  the  pro- 
vision, also,  that  any  company  getting  the  privilege  of  putting  in  these 
conduits,  must  make  them  100  per  cent,  larger  than  is  needed  for  their 
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use,  80  that  the  city  might  run  its  wires  free  in  such  conduits,  and  any 
other  company  may  use  them  for  an  agreed  compensation,  or  one  to  be 
fixed  by  arbitrators.  Threats  having  been  made  to  carry  these  ordi- 
nances into  effect,  the  complainant  filed  its  bill  praying  an  injunction. 

It  re.^ts  its  right  to  use  the  streets  and  alleys  of  the  city  of  Richmond 
for  the  purposes  of  its  business  under  article  I,  § 8,  of  the  constitution 
of  the  United  States,  and  the  act  of  congress  of  1866,  and  denies  that 
in  such  use  it  can  be  prevented  or  controlk*d  or  be  in  any  way  dependent 
upon  an  ordinance  or  any  ordinances  of  the  city  council.  The  prayer 
for  an  injunction  is  in  these  words: 

“That  said  city  and  all  others,  its  agents  and  employes,  may  be  restrained  and 
enjoined  from  removing  or  interfering  with  its  poles  and  wires  in  said  city,  and 
from  interfering  with  the  right  of  your  orator  to  use  said  poles  and  wires,  and 
that  all  proceedings  by  said  city  or  Its  agents  and  all  others  to  prevent  your 
orator  from  continuing,  renewing,  repairing,  and  extending  its  lines,  wires,  and 
poles  In,  along,  and  over  the  streets  and  alleys  of  the  said  city,  and  to  inflict 
tines  and  ivnaltics  on  your  orator  for  so  doing,  may  be  restraint  and  enjoined: 
that  the  right  of  your  orator  to  use  said  poles  and  wires  and  to  carry  on  its  said 
hnsinoss  along  and  over  the  streets  of  the  said  city  be  declared  and  deftned;  tliat 
the  ordinances  of  said  city  of  the  Idrh  of  December,  1894.  and  of  the  lOili  Sep- 
teml>er.  ISD.’i.  so  far  as  they  undertake  to  prevent  your  orator  f^oin  miiintain- 
ing  and  using  its  lines,  poles,  and  wires  over  and  along  the  streets  and  .alleys 
of  tlie  city  of  Richmond,  from  repairing,  renewing,  and  extending  its  saUl  poUs. 
wires,  lines,  and  routes  as  its  business  may  require,  may  be  declared  null  and 
void.” 

Upon  the  filing  of  the  bill  an  interlocutory  injunction  was  granted. 

The  bill  was  first  met  by  demurrer.  The  demurrer  sets  up  these  de- 
fenses: (1)  As  to  the  equity  of  the  bill.  (2)  That  the  act  of  congress 

of  1866  applies  only  to  telegraph  companies,  and  not  to  comjxinie.s  like 
the  complainant.  (3)  That  the  act  of  congress,  even  if  it  doi*s  apply  to 
coin])laiiiant,  does  not  give  it  any  right  to  erect  its  poles  and  wires 
along  the  streets  of  Richmond,  without  the  consent  of  the  city,  subject 
to  reasonable  regulations  as  to  the  routes,  position,  and  niiinbtT  of 
the  poles,  and  to  jxiy  for  use  of  the  streets.  (4)  That,  if  this  is  the 
effect  of  the  act  of  congress,  it  is  unconstitutional,  (oi  That  the  ordi- 
nance of  1884  constitutes  a binding  contract  between  complainant  and 
the  city  of  Richmond,  with  a power  of  rescission  by  repeal  in  the  city 
council.  Tliat  this  power  was  given  by  the  statute  of  the  state  of  Vir- 
ginia, and  was  properly  exercised.  Tlie  demurrer  was  overruled,  and 
the  d(‘fendant  filed  its  answer.  The  portions  of  tliis  answer  which 
bear  upon  the  conclusions  reached  in  this  case  are  these:  A denial 

that  the  wires,  poles,  and  lines  of  the  complainant  in  and  over  the 
streets  and  alleys  of  said  city  constitute  a part  of  the  postal  service  of 
the  Unit£*d  States;  a denial  that  complainant  is  a telegraph  company, 
and  a denial  that  its  acceptance  of  the  act  of  1866,  so  far  as  the  tele- 
phone exchange  in  Richmond  is  concerned,  even  entitled  it  to  any  of 
the  rights  and  powers  authorized  by  the  act ; a denial  that  the  accept- 
ance by  the  coiiiplainaiit  of  the  piwisions  of  the  act  of  1866  has  lan- 
dertd  complainant  independent  of  and  superior  to  the  council  of  the 
city  of  Riclimond.  The  cause  came  to  a full  hearing,  and  the  circuit 
court  made  the  following  decree: 

*‘Thc  court,  without  p.qssing  on  the  right.s  claimed  by  the  complainant  c»»iii- 
pany  under  the  laws  of  ^’irgiuia  and  the  ordinances  of  the  city  of  Richmond,  is 
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of  opiolon,  and  doth  adjudge,  order,  and  decree,  that  the  complainant  company 
has,  in  accordance  with  the  terms  and  provisions  and  under  the  protection  of 
the  act  of  congress  of  the  United  States  approved  July  24,  18(\6  (which  is  an 
authority  paramount  and  superior  to  any  state  law  or  city  ordinance  In  conflict 
therewith),  the  right  ‘to  construct,  maintain,  and  operate  its  lines  over  and 
along*  the  strei'ts  and  alloys  of  the  city  of  Uiclimond,  both  those  now  occupied 
by  the  complainant  company  and  those  not  now  so  occupied,  and  to  put  up, 
renew,  replacv,  and  rei)air  its  lines,  pol<?s,  and  wires  over  and  along  said  streets 
and  alleys,  as  well  as  to  maintain,  construct,  and  operate  the  sjime,  and  to  con- 
nect its  lines  with  new  subscrilters  along  said  streets  and  alleys;  and  the  said 
city  of  Richmond,  Its  agents,  officers,  and  all  others  are  enjoined  and  restrained 
from  cutting,  removing,  or  In  any  way  injuring  said  lines,  poles,  and  wires  of 
tlie  complainant  company,  and  from  preventing  or  Interfering  with  the  exercise 
of  the  aforesaid  rights  by  the  complainant  company,  and  also  from  taking  pro- 
c*ecdiiig8  to  inflict  and  enforce  fines  and  penalties  on  said  company  for  exercising 
Its  said  rights,” 

The  defendant  obtained  leave  to  appeal  from  this  decree,  and  it 
comes  up  on  the  as.sig:ninent8  of  error.  These  are  11  in  number.  The 
first  three  ai*e  general  in  their  character,  going  to  the  preliminary  in- 
junction and  to  the  demurrer  to  the  bill.  The  fourth  is  to  the  effect 
that  the  ordinance  of  1884,  passed  under  the  aufhority  of  the  state  of 
Virginia,  and  under  which  the  operations  of  the  complainant  company 
>vere  begun  and  contimuMl,  created  a contract  which  bound  the  com- 
plainant to  cease  its  operations  upon  the  streets  and  alleys  of  Richmond 
whenever  the  city  council  exercised  its  right  to  n*peal  said  ordinance, — 
a right  reserved  in  the  ordinance  itself.  The  fifth  and  sixth  deny  that 
the  complainant  has  any  right  to  the  privilege's  under  the  act  of  con- 
grt*s8  of  1866,  which  applies  to  telegraph  companies,  and  not  to  a tele- 
phone company,  as  complainant  is.  The  seventh,  eighth,  and  ninth 
deny  that,  even  if  complainant  comes  w*ilhin  the  aid  of  is<>6,  it  can  be 
protected,  unless  it  is  engaged  in  int(*rstate  comnuirce  business,  and 
only  as  to  such  business,  and  denies  that  it  is  protected  in  its  local  busi- 
ness. They  also  deny  that  there  is  anything  in  the  contract  with  the 
• 'Western  Union  Telegraph  Company  which  puts  comjda inant  in  infer- 
state  commerce  business,  or  within  the  protection  of  seel  ion  8,  art.  I, 
of  the  constitution  of  the  United  States.  The  t<  nth  and  eleventh 
assignments  assign  error  as  to  the  scope  of  the  injunction,  as  it  enjoins 
the  city  from  interfering  with  the  infra  state  and  local  business  of  the 
complainant,  and  a right  to  erect  its  poles  and  stretch  its  wires,  without 
any  control  on  the  jjart  of  the  city.  At  the  bar  the  appellant  declared 
that  the  constitutionality  of  the  act  of  congress  of  18GG,  was  recog- 
nized and  admitted.  That  all  streets  which  are  lefter-carrier  routes 
are  post  roads  of  the  United  States.  That  under  the  act  of  ISGG  a 
telegraph  company  can  obtain  a right  of  way  for  its  poles  and  wires 
through  a city  and  along  its  streets  against  the  wish  of  the  munici- 
pality. 

The  decisive  questions  raised  in  this  case  are:  First.  Does  the 

complainant  come  witliin  the  protection,  and  is  it  entitled  to  the  privi- 
leg(s,  contained  in  the  act  of  congress  of  18GG?  Second.  If  it  comes 
within  the  provisions  of  that  act,  how  far  has  it  limited  and  restiicted 
itself  by  accepting  the  provisions  of  the  ordinance  of  the  city  of  Rich- 
mond? Third.  To  what  extent  does  the  protection  of  the  act  of  18GG 
go?  Does  it  make  the  company  accejiting  it  free  of  the  control  of  the 
municipality  in  which  it  does  business? 
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1.  The  act  of  congress  of  18GG  in  terms  speaks  of  “telegi-aph  compa- 
nies.’^ Do  these  words  include  telephone  companies?  The  telegraph 
and  telephone  both  communicate  messages  by  means  of  electricity  over 
wires,  for  longer  or  shorter  distances.  The  telegraph  communicates 
these  messages  by  sound  of  instruments,  the  telephone  by  the  human 
voice  usually.  Both  depend  upon  electricity  for  their  action.  Each 
is  but  a form  of  use, — the  product  and  result  of  the  same  principle. 
The  names  are  only  used  to  distinguish  the  method  of  communication. 

In  England,  in  the  case  of  Attorney  General  v.  Edison  Tel.  Co..  6 
Q.  B.  Div.  244,  Stephens,  J.,  in  a carefully  prepared  and  elaborate  dis- 
cus.sion,  says: 

“I  do  not  think  it  necessary  to  express  any  opinion  on  a controversy  which  is 
more  scientiflc  than  Icjral,  .and  perhaps  more  properly  metaphysical  or  relative 
to  the  meauliifj  of  words  than  sclenlitic.  ns  It  seems  to  turn  upon  the  nature  of 
Identity  in  ndation  to  sound.  It  is  enough  to  say  that,  whatever  be  the  merits 
of  the  controversy,  it  does  not  appear  to  us  that  the  fact.  If  it  Is  a fact,  that 
SQimd  itself  is  transmitted  by  the  telephone,  establishes  any  material  distinction 
l)etween  telephonic  and  telegraphic  communication,  as  the  transmission.  If  it 
takes  place,  is  performed  by  a wire  acted  on  by  electricity.” 

In  Wisconsin  Tel.  Co.  v.  City  of  Oshkosh,  62  W’is.  32,  21  X.  W.  828, 
this  case  was  cited  with  full  approval,  and  the  doctrine  asserted  that,  in 
contemplation  of  law,  a telephone  and  telegraph  company  are  one  and 
the  same.  In  the  case  of  Chesapeake  & P.  Tel.  Co.  v.  Baltimore  & O. 
Tel.  Co.,  GO  Md.  410,  7 Atl.  810,  the  court  of  last  resort  of  that  state 
quote  with  approval  the  English  case  above  quoted,  and  say  farther: 

“It  Is  dear,  if  we  take  the  term  ‘telegraph’  to  mean  and  include  any  app-araius 
or  adjustment  of  instruments  for  transmitting  messages  or  other  comnumicu- 
tions  l»y  means  of  electrle  eurrents  and  signals,  that  ^erm  Is  comprehensive 
enough  to  embrace  the  telephone.” 

The  siime  doctrine  Is  clearly  and  fully  expressed  in  Duke  v.  Telephone 
(^o.,  53  N.  J.  Diw.  341,  21  Atl.  4G0.  Hie  court  quotes  the  language  of 
Bell  iu  his  application  for  a patent,  set  out  in  the  Telephone  Ca.«es,  126 
U.  S.  1,  S Sup.  Ct.  778.  He  says: 

‘‘What  I claim  is  tlie  method  or  an  apparatus  for  transmitting  vocal  or  other 
sounds  telegraphically  as  herein  dcscril)ed,  by  causing  electrical  undulations 
similar  in  form  to  the  vibrations  of  air  accompanying  said  voc.al  sounds.” 

And  so  also,  Brown,  J.,  now  Mr.  Justice  Brown,  in  Cumberland  Tele- 
phone & Telegraph  Co.  v.  United  Ekn^tric  Ry.  Co.,  42  Fed.  273,  says: 

‘‘We  see  no  reason  to  doubt  the  jwsition  assumed  by  the  complainant  that  a 
telephone  company  is  a telegraph  company.” 

The  complainant,  therefore,  comes  within  the  protection,  and  is  en- 
titled to  the  privileges,  of  the  act  of  1866. 

2.  Tlie  next  question  is,  if  the  complainant  is  within  the  protection 

and  enjoys  the  privileges  of  the  act  of  congress  of  1866,  how  far  has  it 
limited  and  restricted  itself  by  accepting  the  provisions  of  the  ordinance 
of  the  city  of  Richmond?  In  June,  1884,  the  ordinance  was  passed 
granting  the  right  of  way  throughout  the  city  of  Richmond  to  this  com- 
plainant. At  that  time  it  had  not  accepted  the  proGsions  of  the  act 
of  1866,  and  in  no  other  way  could  it  got  the  right  to  enter  the  city  bnt 
by  iMTinission  of  the  city  council.  permission  was  given  subject 

to  tlie  right  of  the  city  council  to  revoke  it  at  any  time  after  12  months. 
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and  on  14th  Decornber,  1894,  it  was  revoked.  In  the  meantime  (1889) 
the  complainant,  recognizing  the  uncertainty  of  its  tenure,  concluded 
to  put  the  enjoym^t  of  its  rights  on  higher  grounds,  and  under  para- 
mount authority.  Can  it  now  be  said  that  the  complainant  cannot 
avail  itself  of  the  privileges  of  the  act  of  1866,  and  must  look  for  them 
to  the  city  council,  because  formerly  the  city  granted  privileges  which 
it  has  revoked?  Can  a contract,  revocable,  and  revoked  by  one  party, 
still  bind  the  other  party  after  its  revocation?  The  complainant  is  not 
now  using  the  post  roads  of  the  city  of  Richmond  under  any  grant  from 
the  city  council.  The  council  themselves,  by  their  own  act,  have  put 
an  end  to  any  such  contract  with  the  complainant.  But  for  the  act 
of  congress,  it  would  be  a tresjiasser  on  these  post  roads.  Unde^r  the 
act  of  congress,  it  has  the  right  to  construct,  maintain,  and  o}X‘rate 
lines  of  telegraph  over  and  along  any  of  the  post  roads  of  the  United 
States,  and,  when  on  effort  is  made  or  tlu*eatent*d  to  deal  with  it  as  a 
trespasser,  it  can  refer  to  that  act. 

3.  The  next  question  is,  to  what  extent  does  the  protection  of  the  act 
of  congress  go?  Does  it  free  the  company  accepting  its  provisions 
from  any  control  of  the  municipality  thiongh  whose  streets  it  may  go? 
This  act  of  1866  authorizes  the  coinj^any  accepting  its  provisions  to 
maintain  and  operate  its  lines  on  any  post  road.  The  act  itself  pre- 
scribes a condition.  The  lines  of  telegraph  must  not  interfere  with  the 
ordinar}^  traved.  It  is,  therefore,  subordinate  to  the  public  use.  The 
privileges  of  this  act,  ‘‘like  any  other  francliise,  are  to  be  exercised  in 
subordination  to  public  as  to  private  rights.”  St.  I^oiiis  v.  Wi^tem 
Union  Tel.  Co.,  148  U.  S.  100,  13  Sup.  Cl.  48,1.  Th(  se  privileges  must 
be  enjoyed,  subject  to  the  lawful  exercise  of  the  police  power.  In 
Western  Union  Tel.  Co.  v.  Majssachusetts,  1‘2.*>  IT.  S.  530,  8 Sup.  Ct.  961, 
a telegraph  company,  protected  by  the  act  of  1860,  and  engaged  in  busi- 
ness as  a common  carrier,  was  held  to  be  a subject  of  taxation  by  a 
state.  Tlie  supreme  court  uses  this  language: 

“It  never  could  have  been  intended  by  the  con;rress  of  the  United  States,  in 
<*onferring  upon  a corporation  of  one  state  the  authority  to  enter  the  territory  of 
any  other  state,  and  erect  poles  and  lines  therein,  to  eshtblish  the  proposition 
that  such  a company  owed  no  obedience  to  the  laws  of  the  state  into  which  It 
thus  entered.” 

In  the  case  of  St.  Louis  v.  Western  Union  Tel.  Co.,  supra,  a charge 
by  a city  for  poles  was  held  valid  against  this  same  company,  the  only 
limitation  being  that  the  charge  be  not  unreasonable.  In  Western 
Union  Tel.  Co,  v.  Mayor,  etc.,  38  Fed.  552,  an  ordinance  requiring  that 
telegraph  wiiv‘s  be  placed  in  conduits  was  sustained.  Streets  and 
alleys  in  a city  are  the  public  property  placed  under  the  supervision 
and  control  of  the  municipality,  tlie  representative  of  the  sovereign 
power.  They  exercise  this  supervision  and  control  for  the  benefit  of 
the  whole  public,  those  living  upon  and  those  passing  through  such 
streets  and  alleys.  And  in  the  exercise  of  this  supervision,  which  is 
the  police  power,  they  must  see  to  it  that  the  rights  of  the  public  and 
of  private  persons  are  not  infringed.  The  complainant,  under  the  act 
of  congress,  has  the  right  to  use  these  highway.s.  Xeither  the  state 
nor  any  municipality  can  prevent  it.  But  this  use  must  be  subordinate 
to  the  rights  of  the  public,  must  not  endanger  those  rights.  And  as 
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the  municipality  is  the  guardian  of  the  public  in  this  regard^  it  can 
establish  such  lawful  provisions  as  may  regulate  the  use,  always,  how- 
ever, avoiding  such  regulations  as  will  make  the  use  burdensome  and 
intolerable,  and  so  practically  impossible.  City  of  Philadelphia  v. 
Western  Union  Tel.  Co.,  82  Fed.  797.  This  being  so,  the  injunction 
granted  by  the  circuit  court  is  too  broad  in  its  language  and  idTect. 
There  should  have  been  the  recognition  of  a proper  exercisi*  of  the 
police  pow'er  by  the  municipal  corporation,  and  the  use  by  the  complain- 
ant of  its  poles  and  lines  should  have  been  declared  to  be  subji'ct  to  such 
regulations  and  restrictions  as  may  now  or  may  be  hereafter  imi>os<‘d 
by  the  city  council  of  Richmond,  in  the  proper  and  lawful  exercise  of  the 
police  ]X)wer. 

The  only  remaining  question  is,  do  the  ordinances  of  the  city  of  Rich- 
mond prescribe  regulations  which  will  make  the  use  burdensome  and 
intolerable,  and  practically  impossible?  ‘Tt  belongs  to  the  legislatun^ 
to  exercise  the  police  power  of  the  slate,  subject  to  the  power  of  the 
courts  to  adjudge  whether  any  particular  law  is  an  invasion  to  rights 
secured  by  the  constitution.”  dingier  v.  Kansas,  123  U.  S.  623.  8 Sup. 
Ct.  273.  “The  legislature  may  not,  under  the  guise  of  protecting  the 
jmblic  interests,  arbitrarily  interft  re  with  private  business  of,  or  im- 
pose unusual  and  unnecessary  restrictions  upon,  lawful  occupations. 
In  other  words,  its  determination  as  to  what  is  a profK^r  exercise  of  its 
police  pow(U’  is  not  final  or  conclusive,  but  is  subject  to  the  supervision 
of  the  courts.”  Lawdon  v.  Steele,  152  U.  S.  137,  14  Sup.  Ct.  501.  If 
this  be  the  case  with  regard  to  the  legislature,  a fortiori  it  applies  to  a 
municipal  corporation,  the  creature  of  the  legislature.  On  examination 
of  these  ordinances  it  will  be  seen  that,  as  a condition  precedent  to  the 
use  of  the  streets  of  Richmond,  a petition  must  first  be  filed  for  the 
purjwse  of  erecting  and  maintaining  poles  and  wires  for  telephone 
purposes  in  accordance  with  the  conditions  of  that  ordinance,  and  such 
other  conditions  as  the  council  may  see  fit  to  impose.  Ordinance  ap- 
proved lOlh  Si‘p(eml>er,  1895.  The  seA'bnth  section  of  this  ordinance  ex- 
pressly reserves  to  the  city  council  the  right  to  put  at  any  time  other 
restrictions  and  regulations.  And  the  w'hole  tenor  and  effect  of  the 
ordinanc(‘  is  to  put  the  company  absolutely  under  the  control  of  the 
citv.  And  the  terms  of  the  ordinance  are  enforceable  under  hea\'v 
penalties.  The  next  ordinance, — the  one  providing  for  wires  in  con- 
duits,— after  providing  that  the  city  council  may  compel  the  removal  of 
wires  from  poles  overhead  in  certain  streets,  and  the  putting  them  in 
conduits  in  c(*rtain  streets,  under  a penalty  of  not  less  than  flOO  or 
more  than  |500  for  each  pole  per  week,  provision  is  made  for  permis- 
sion to  build  conduits  of  sufficient  capacity  to  accommodate  the  wires 
in  such  streets,  and  to  provide  for  an  increase  thereof  to  at  least  the 
extent  of  100  per  cent.,  the  increase  of  space  not  to  be  occupied  by  the 
I)ai  ty  building  the  conduits  without  the  consent  of  the  council,  the  con- 
duit to  be  used  for  the  wires  of  the  council  free,  and  the  city  council 
to  allow'  any  other  person  or  corporation  to  use  such  conduit  for  win  > 
upon  Ikying  compensation  in  the  mode  prescribed  by  the  city  council: 
this  privilege  of  building  and  owning  conduits  to  last  no  longer  than 
15  years,  at  the  end  of  which  time  the  city  maj*  put  such  other  restric- 
tions, conditions,  and  charges  as  it  may  ste  fit,  or  may  order  their  re^ 
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moval  at  the  expense  of  the  ow'ner.  The  charge  for  using  or  owning 
any  wire  in  any  such  conduit  shall  be  for  each  year  until  January  1, 
1900,  two  dollars  per  wire  per  mile;  after  January  1,  1900,  such  ' 
larger  compensation  for  the  rc'st  of  the  term  as  the  city  council  may  see 
fit.  These  are  some  of  the  conditions  now  imposed,  with  the  right  to 
impose  any  others  which  the  council  ma^'  see  fit.  Now,  it  goes  without 
saying  that  if  the  complainant,  notwithstanding  its  claim  of  protection 
under  the  act  of  congr£*ss  of  1866,  wx*re  willing  to  file  a petition  to  the 
city  council  for  the  privilege  of  using  its  streets  and  alleys,  and  in  that 
fK*tition  agreed,  in  consideration  of  its  grant,  to  abide  by  any  present 
or  future  condition,  regulation,  or  restriction  the  council  may  impose, 
this  would  be  a binding  contract,  and  would  control  the  complainant. 
Ashley  v.  Kyau,  15:1  U.  S.  436,  14  Sup.  Ct.  805.  Wiatevi  r the  rights 
of  the  complainant  may  have  bt*en  under  such  a stipulation,  it  would 
surrender  them,  and  come  within  the  ab.siduh*  domination  of  the  city 
council.  The  courts  could  not  i-eview  anv  ordinance  to  discover  if  it 
be  within  the  lawful  exercise  of  the  ]K)lice  power,  for  the  complainant 
would  be  bound  by  its  contract  to  obey  the  ordinance,  be  it  a police 
regulation  or  not.  These  conditions,  regulations,  and  restrictions  al- 
ready prescribed  by  the  city  council  appear  to  be  stimulated  by  a desire 
to  oppress  and  control,  perhaps  defeat,  the  existence  of  the  complain- 
ant, and  so  are  not  the  lawful  exercise  of  tlie  police  power. 

Let  the  case  be  i*emand(d  to  the  circuit  court,  with  instructions  to 
modify  the  terms  of  the  injunction  therein  granted  so  that  it  may  con- 
form to  the  principles  declared  in  this  opinion;  the  costs  of  the  case 
to  be  equally  divided  betwe<‘n  the  parties. 

BRAWLEY,  District  Judge.  I concur  in  the  result,  but  am  not  in- 
clim*d  to  assent  to  so  much  of  the  opinion  as  holds  that  a telcjihone 
conqiany,  such  as  is  described  in  this  case,  and  whose  business  is  local 
in  character,  is  within  the  purview  of  the  act  of  congress  of  July  24, 
1866,  relating  to  telegraph  companies. 


(85  Fed.  27.) 

ROBERT  J.  BOYD  PAVING  & CONTRACTING  CO.  v.  WARD. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  January  3,  1808.) 

No.  041. 

L CONSTITCTION  PROHIBITS  QeSERAI.  LaW. 

Article  0,  § 7.  (’oust.  Mo.,  forbids  the  grant  of  different  powei’s  to,  and  the 
imposition  of  different  restrictions  upon,  members  of  the  same  clas.s  of  cities 
by  general  as  well  as  by  special  law. 

2.  Statutes— Construction. 

It  is  always  competent  to  consider  the  consequences  of  any  act  of  a legis- 
lative assembly  in  order  to  arrive  at  the  Intention  of  Its  framers. 

S.  Same. 

The  fact  that  the  representatives  of  the  people  made  no  exception  to  a pro- 
vision of  their  coustiUition  raises  the  conchi.sive  iiresumption  that  they  in- 
tended to  make  none,  and  the  courts  may  not  enact  one. 

4.  Unconstitutio.nal  Law— Suscension  of  Operation. 

A law  which  would  violate  the  provisions  of  a stK.'tion  of  the  constitution 
if  given  Its  predestined  effect  by  the  act  of  the  legislature  itself  cannot  es- 
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cape  the  ban  of  the  constitution  b\*  a su.'^ponslon  of  its  operative  fiirce  until 
the  Iiappeniug  of  some  future  event  or  contingency,  such  as  an  aeveptance  of 
its  provisions  by  a vote  of  a municipality.  The  legisLiture  cannot  do  by 
indirection  what  it  cannot  do  directly. 

5.  Samk— Special  Legislation— Classification  of  Cities. 

Tlie  Missouri  constitution  reijuires  the  organization  of  all  cities  into  not 
exceciling  four  classt^s,  and  declares  that  tlie  powere  of  eacli  class  sliall  be 
detined  by  g«*neral  laws,  so  that  all  of  the  siime  (“lass  “shall  pos?;ess  ihe 
same  jiowers  and  be  subject  to  the  same  rc.sirictions.”  Article  P.  | 7.  Four 
classes  were  accordingly  created  by  general  laws,  and  those  of  the  founh 
class  had  no  power  to  a.ssess  the  cost  of  sewers  on  property  spwiallj*  bene- 
fited. By  the  act  of  March  18,  1893,  cities  of  eiUier  the  third  or  fourth 
class  were  authorized,  on  a vote  of  the  inhabitants  accepting  the  provisions 
of  the  act,  to  construct  sewers,  and  charge  the  cost  on  property  tK*netiteJ. 
//t’ld,  tluit  this  act  was  unconstitutional,  since,  on  its  adoption  by  a city  of 
the  fourth  class,  that  city  would  pos.se.ss  iwwers  denied  to  others  of  the  same 
class.  79  Fed.  390,  atlirmed. 

Apjieal  from  the  Circuit  Court  of  the  United  States  for  the  Wt^stem 
District  of  ^[issouri. 

The  appellee,  Hugh  C.  Ward,  wtis  the  receiver  of  the  property  of  a 
partnership  api>ointeil  by  the  court  below  in  a suit  for  its  dissolution. 
He  exhibited  tin  ancillary  bill  in  that  court  to  remove  a cloud  upon  the 
title  to  certain  portions  of  the  real  estate  in  his  possession  as  such  re- 
ceiver, which  had  been  created  by  the  issue  and  delivery  by  the  city  of 
Westport,  in  the  state  of  Missouri,  to  the  appellant,  the  Robert  J.  Boyd 
Paving  & Contracting  Company,  of  tax  bills,  under  an  act  of  the  general 
assembly  of  Missouri,  which  the  apjH‘llfH‘  insisted  was  void  binanse  it 
was  jia.ssed  in  violation  of  a certain  provision  of  the  constitution  of  that 
state.  The  apjK-llant  answered,  and  upon  the  bill  and  answer  the  court 
Iwdow^  entered  a dt‘ci‘e*e  for  the  appelle^e  (71)  Fed.  390),  which  is  chal- 
lemgi'd  by  this  appeal. 

Daniel  B.  Holmes  (U.  C.  Krauthoff,  on  the  brief),  for  appellant. 

Wash  Adams  (Hugh  C.  Ward,  on  the  brief),  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  RINER,  Dis- 
trict  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  facts  as  above,  delivere*d 
the  o[»inion  of  the  court. 

This  case  presents  but  a single  question,  and  that  is  whether  or  not 
the  act  of  the  general  ass<‘mbly  of  the  state  of  Miss«mri  concerning 
drains  and  sewers  for  cities,  which  was  approved  on  March  IS,  181)3 
(8ess.  Laws  Mo.  1893,  p.  101),  violates  section  7,  art.  9,  of  the  consti- 
tution of  that  state,  which  ivads:  •' 

“Tlip  general  assembly  shall  provide,  by  general  laws,  for  the  organization  and 
elassiliearion  of  cities  and  towns.  The  number  of  such  ela.sst*s  shall  not  exee«- 1 
four;  and  the  power  of  each  class  .shall  be  defined  by  geiUTul  laws,  so  that  all 
su(‘h  municipal  corporations  of  the  same  class  shall  possess  the  same  powers 
and  bt*  subject  to  the  same  restrictions.” 

When  the  act  of  1893  was  passed,  the  general  assembly  had  already 
coini>li(*d  with  this  provision  of  the  constitution.  It  had  provided  by 
general  laws  for  the  organization  and  classification  of  cities  and  towns 
in  that  state,  had  divided  th(*m  into  four  cla.sscs,  and  had  d<din(*d  the 
imwer  of  each  class,  so  iliat  all  these  municipal  corporations  of  the  same 
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class  possessed  the  same  powers,  and  were  subject  to  the  same  restric- 
tions. Sess.  Laws  Mo.  1877,  pp.  42,  48,  79,  101,  150,  158,  174;  Rev. 

St.  Mo.  1879,  § 4897.  Under  these  general  laws  none  of  the  citit‘S  of 
the  fourth  class,  to  which  the  city  of  Westport  belonged,  had  the  j)ower 
to  assess  the  cost  of  the  construction  of  sewei's  uim)h  the  property  spe- 
cially bt'iietited  by  the  making  of  such  an  improvement,  although,  un- 
der the  general  welfare  clause  of  their  charters,  the  cities  of  this  class 
probably  had  authority  to  construct  sewers  as  well  as  waterworks  at  the 
expense  of  all  the  taxpayers  of  their  respc^ctive  cities.  Aurora  Water 
Co.  v.  City  of  Aurora,  129  Mo.  540,  575,  21  8.  W.  946.  The  act  of  1893 
provides  that  “in  every  city  in  this  state  having  a s|)ecial  charter,  which 
now  or  hereafter  contains  more  than  two  thousand  and  less  tlian  thirty 
thousiind  inhabitants,  and  in  every  city  in  this  state  of  either  the  third 
class  or  of  the  fourth  class,  the  acting  niuniciiwl  authorities  thereof, 
upon  a vote  by  ballot  of  two-thirds  of  the  (pialified  voters  of  such  city, 
voting  at  an  election  held  for  that  pur]x)se,  in  favor  of  adopting  the 
provisions  of  this  act,  shall  have  power  by  ordinance’^  (.Vets  1893,  p. 

101)  to  acquire  by  purchase  or  condemnation  the  right  of  way  for 
sewers,  to  construct  such  sewers,  to  charge  their  cost  upon  that  por- 
tion of  the  property  in  the  city  which  they  deem  to  be  benefited  thereby, 
to  attach  to  each  lot  so  thought  to  be  benefited  a lien  for  its  proportion 
of  the  cost  of  the  sewers,  and  to  issue  tax  bills  upon  such  lots  which  au- 
thorize their  holders,  if  they  are  not  paid,  to  foreclose  such  liens,  and 
thereby  to  deprive  the  ow'iiers  of  their  property.  Two-thirds  of  the 
qualified  voters  of  the  city  of  Westport  voted  in  favor  of  adopting  the 
provisions  of  this  act  at  an  election  held  for  that  purpose,  and,  if  this 
law  is  valid,  the  municipal  authorities  of  that  city  acquired  the  power 
to  construct  sewers  at  the  expense  of  (he  owners  of  the  property 
therein  which  they  deemed  to  be  b(*nefited  thereby.  There  are  many 
other  cities  of  the  fourth  class  in  the  state  of  Missouri  whose  municipal 
authorities  have  not  acquired  this  power,  because  two-thirds  of  their 
voters  have  never  voted  in  favor  of  adopting  the  provisions  of  this  law. 

The  result  is  that,  under  the  act  of  1S93,  if  it  can  be  sustaiiK'd,  a munici- 
pjil  power  has  been  vested  in  the  city  authorities  of  Wi‘stport  which 
has  not  been  conferred  upon  the  municipal  authorities  of  many  other 
cities  of  its  class,  and  the  qm^stion  is  whether  a law’  which  has  this 
etlect  defines  the  pow(*r  of  this  class  of  cities  “so  that  all  such  munici- 
pal coiiiorations  of  the  Siune  class  shall  possess  the  same  powers,  and 
be  subject  to  the  same  restrictions,’’  as  required  by  section  7,  art.  9,  of 
tliis  c(mstitution.  It  is  conceded  on  all  hands  that  if  the  general  as- 
sembly hud,  by  the  terms  of  th<‘  act  of  1893,  given  to  that  law  the  effect 
which  it  now  has,  if  that  assembly  had  directly  conferred  upon  the  city 
of  Westport  this  power,  which  that  city  claims  now  to  lmv(*  acqniriMl, 
and  Inid  faihnl  to  best<»w’  the  same  power  upon  other  cities  of  its  class, 
the  act  would  have  Imh'h  a plain  violation  of  the  station  of  the  constitu- 
tion under  consideration,  and  for  that  reason  void;  so  that,  when  we 
examine  more  closely  and  analyze  more  carefully  the  issue  bt‘fore  us, 
we  discover  that  the  real  question  is:  May  a law^  which  would  be  a 

rtolation  of  this  constitutional  provision,  and  therefore  void  if  given 
its  necessary  effect  by  the  force  of  its  own  terms,  escape  the  ban  of 
the  constitution  by  an  entire  suspension  of  that  effwt  until  the  happen- 
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ing  of  a future  event  or  contingency?  The  answer  to* this  question  will 
necessarily  determine  this  case,  and  render  the  consideration  and  de- 
cision of  many  others  which  have  been  exhaustively’  discussed  in  the 
JTble  arguments  which  have  been  pi'esented  to  us  unnecessary  and  im- 
material. 


It  is  contended,  for  instance,  in  support  of  this  law,  that  no  act  of 
the  generfil  assembly  could  violate  section  7,  art.  1),  of  the  < onstitiition. 
unless  it  was  a special  law,  and  fell  under  the  biin  of  srciion  53,  art.  4, 
of  the  same  constitution,  also,  which  provides  that  "the  geu(*ral  as- 
sembly’ shall  not  pass  any  local  or  special  law  * * ♦ regulating 

the  affaire  of  counties,  cities,  towmships,  wards  or  school  distri<*t.s, 

* * * incoifx)rating  cities,  towns  or  villages,  or  changing  th<dr 

charters”;  and  many  cases  have  been  cited  to  show  that  the  act  of 
1893  is  not  a special  law.  The  argument  is,  the  act  of  1893  cannot 
violate  section  7 unless  it  is  a special  law.  It  is  not  a si)ocial  law, 
therefore  it  does  not  violate  section  7.  It  is  unnec€‘ssarv  for  us  to 
review  the  vast  array  of  authorities  presented  in  support  of  the  minor 
premise,  because  we  are  unable  to  concede  the  soundness  of  the  major 
premise  of  this  syllogism.  A law  which  suspended  within  the  re;irh 
of  every  city  of  the  fourth  class  every  municipal  power  which  it  is 
competent  for  the  general  assembly  to  confer,  and  provided  that  each 
city  might  have  any  of  these  powers  which  it  specified  and  elected  by 
a majority  vote  of  its  citizens  to  adopt,  would  doubtless  be,  in  form,  a 
general  law;  but  it  would  certainly  be  a palpable  violation  of  section 
7.  An  act  which  submitted  to  the  choice  of  every  city  of  the  fourth 
class  a dozen  municipal  charters,  each  of  which  conferred  different 
powers  from  any  of  the  others,  and  provided  that  each  city  of  that  class 
might  have  the  powers  bestowed  by  any  one  of  these  charters  upon  con- 
dition that  it  would  specify  and  accept  the  charter  of  its  choice  by  a vote 
of  the  majority  of  its  qualified  electors,  would  undoubtedly  be  a gen- 
eral law  in  form,  but  w’ould  not  define  the  powers  of  any  of  the  cities 
of  that  class,  so  that  all  such- municipal  corporations  of  the  same  class 
should  poss(*ss  the  same  powers,  and  be  subject  to  the  same  restrictions. 
Geii(‘ral  law  s of  this  character  w’ould  naturally  result  in  tlie  possession 
of  diff(Tcnt  powers  subject  to  different  limitations  by  municipal  cor- 
porations of  the  same  class,  and  it  W’as  undoubtedly  to  prevent  this  veiw* 
contingency  that  the  framers  of  this  constitution  added  to  the  prohibi- 
tion of  special  or  local  law’s  regulating  the  affairs  of  cities,  incoiporat- 
ing  cities,  and  changing  their  charters,  contained  in  section  53  cf 
article  4,  the  mandate  and  prohibition  of  section  7.  The  provisions  of 
section  53  reiiuired  the  powers  of  cities  to  be  conferred  by  general  laws. 
Ilut  section  7 went  further,  and  commanded  tliat  they  should  be  so  be- 
stowed and  delim^  that  all  of  the  same  cl,a.ss  should  always  have  the 
same  powers,  and  be  subject  to  the  same  limitations.  This  is  the  in- 


terpretation of  these  provisions  of  section  7 which  has  been  adopted  by 
the  supreme  court  of  Missouri,  w’hose  decision  upon  that  question  is 
controlling  in  this  court.  Madden  v.  I.ancaster  Co.,  27  C.  S.  App.  528, 


535,  530,  12  C.  C.  A.  oGG,  570,  and  05  Fed.  188,  192.  In  Murnane  v. 


St.  Louis,  123  Mo.  479,  489,  27  S.  W.  711,  Judge  Ilarclay.  while  deliver- 
ing the  opinion  of  that  court,  said:  ‘‘Any  general  law  conferring 
strictly  charter  powere  upon  a city,  under  the  present  organic  law. 
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must  be  so  framed  as  ‘that  all  such  municipal  corporations  of  the 
same  class  shall  jKissess  the  same  powers  and  be  subject  to  the  same 
restrictions;”’  and  in  Kansas  City  v.  Scarritt,  127  Mo.  642,  G.VJ,  2!» 

S.  W.  847,  and  30  S.  W.  Ill,  the  same  learned  jurist,  speaking  for  the 
court  of  the  amendment  of  a city  charter,  said:  “Legislation  for  such 
amendment,  regarding  strictly  local  concerns,  must  not  only  be  general 
in  form,  to  comply  with  the  demands  of  other  parts  of  the  constitution 
(article  4,  § 53),  but  it  must  likewise  conform  to  the  classification  of 
cities,  and  of  charter  powers,  prescribed  by  section  7 of  article  9.” 

Thus  it  appears  that  a general  as  well  as  a special  law  may  violate  the 
provisions  of  section  7,  and  that  the  question  whether  the  act  of  1893 
is  a general  or  a special  law  is  immaterial,  so  that  we  are  compelled  to 
decline  to  follow  counsel  through  their  interesting  and  exhaustive  dis- 
cussion of  that  issue.  The  question  is  not  whether  this  law  is  general 
or  si>ecial,  but  whether  or  not  it  violates  section  7. 

Another  proposition  advanced  in  support  of  this  act  which  is  pressed 
upon  us  with  great  zeal  is  that  its  local  option  feature  was  not  an  un- 
lawful delegation  of  legislative  power;  that  after  the  passage  of  the 
act,  and  before  any  city  exercised  its  option,  all  the  cities  of  the 
fourth  class  had  the  same  powers,  and  were  subject  to  the  same  re- 
strictions; and  that  the  term  “adopting  the  provisions  of  this  act’^ 
meant  nothing  more  than  accepting  its  privileges.  We  do  not  pro- 
pose to  test  the  constitutionalitA'  of  this  law  by  its  verbiage,  but  by  its 
substance  and  effect.  Its  terms  are  only  important  as  they  are  an 
index  to  the  intent  and  purpose  of  its  makers.  So  far  as  the  term 
“adopting  the  provisions  of  this  act”  indicates  more  clearly  than  such 
an  expression  as  “accepting  the  privileges  of  this  act”  the  intention  of 
the  legislature  that  this  law  should  never  have  any  life  or  effect  unless 
and  until  the  voters  of  some  city  adopted  it,  and  their  further  purpose 
that  whenever  any  vigor  and  efficacy  were  injected  into  it  it  should 
evade  or  violate  the  provisions  of  section  7,  this  expression  has  preg- 
nant significance.  But,  in  our  opinion,  the  constitutionality  of  this 
act  depends  upon  no  such  narrow  issue  as  the  use  of  one  or  the  other 
of  these  expressions.  The  serious  objections  to  it  are  broader,  and  lie 
deeper.  They  rest  in  the  effect  it  produced  and  in  the  evidtmt  intent 
which  inspired  it. 

Nor  is  it  easy  for  us  to  perceive  how  the  inquiry  whether  or  not  the 
local  option  feature  of  this  law  constitutes  an  unlawful  delegation  of 
legislative  i>ower  is  anything  more  than  an  academic  question  in  this 
case.  The  general  rule  is  well  settled  that  it  is  always  competent  for 
a court  to  consider  the  consequences  of  any  act  of  the  general  assembly 
in  order  to  arrivt*  at  the  intention  of  its  framers.  Lamar  Water  & 

Electric  Light  Co.  v.  City  of  Lamar,  128  Mo.  188,  210,  26  S.  W.  1025 
and  31  S.  W.  750.  Unless  we  grossly  mistake  the  meaning  of  lan- 
guage which  sei  ms  to  us  to  be  too  terse,  a}>t,  and  clear  to  r»‘quire  con- 
struction, section  7 of  article  9 of  the  constitution  of  Missouri  makt's  the 
possible  consequences  of  a law  aflecting  the  jwwers  of  municipal  coipo- 
rations  the  sole  test  of  its  validity.  It  reads:  “The  number  of  each 

class  shall  not  exceed  four;  and  the  power  of  each  class  shall  be  defined 
by  general  laws,  so  that  all  such  municipal  corporations  of  the  same 
class  shall  possess  the  same  powers  and  be  subject  to  the  same  restric- 
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tions.”  The  key  to  the  interpretation  of  this  mandate  is  the  last  clause 
of  the  sentence  which  commences  with  the  words  “so  that,”  and,  if  the 
English  language  has  terms  which  more  clearly  express  the  thought 
that  the  laws  which  define  the  power  of  any  class  of  municipal  cor- 
]K)ralions  must  be  such  that  under  them  all  such  coriK) rations  of  the 
same  class  shall  possess  the  same  powers,  and  be  subject  to  the  same 
restrictions,  and  that  they  may  not  by  any  possibility  have  dissimilar 
powers,  or  be  subject  to  dissimilar  restrictions,  they  certainly  have  not 
occurr(*d  to  us.  Mumane  v.  City  of  St.  Louis,  123  Mo.  479,  489,  27 
S.  W.  711:  Kansas  City  v.  Scarritt,  127  Mo.  G42,  652,  29  S.  W.  84.5, 
and  30  S.  W.  111.  Now,  if  the  passage  of  the  act  of  1893  has  had  any 
effect,  it  has  produced  the  forbidden  consequence.  If  this  law  is  valid, 
the  city  of  Westport  has  acquired  the  power  to  construct  sewers  at  the 
expense  of  the  property  in  that  city  which  its  municipal  authorities 
deemed  benefited,  and  other  cities  of  the  same  class  have  not  obtained 
that  power;  cities  of  the  fourth  class  possess  dissimilar  powers,  and 
are  subject  to  unlike  restrictions.  How  can  it  be  material,  then, 
whether  the  enactment  of  this  law  has  produced  this  result  with  or 
without  the  delegation  of  legislative  authority?  It  is  certain  that  the 
prohibited  result  has  been  reached.  There  is  no  doubt  that  the  enact- 
ment of  this  law  was  the  primary  cause  without  which  the  forbidden 
consequence  could  never  have  been  produced;  and,  whether  the  gen- 
eral assembly  brought  this  result  about  with  or  without  the  attempted 
delegation  of  lawmaking  power,  the  act  which  produced  it  most  be  alike 
obnoxious  to  the  mandate  and  prohibition  of  section  7. 

Coiuisel  for  the  appellant  endeavor  to  support  the  proposition  that 
this  law  is  valid  because  every  city  of  the  fourth  class  had  the  same 
powere,  and  was  subject  to  the  same  restrictions  between  the  time  of 
its  passage  and  the  time  when  it  first  had  operative  force  by  the 
vote  of  the  citizens  of  Westport  by  a review  of  authorities  which  have 
sustaimni  local  option  liquor  laws  (State  v.  Pond,  93  Mo.  606,  6 S.  W. 
469;  Groc*sch  v.  State,  42  Ind.  547;  Paul  v.  Gloucester  Co.,  50  X.  J. 
Law,  585,  15  Atl.  272;  State  v.  Gerhardt  [Ind.  Sup.]  44  N.  E.  469; 
State  V.  Forkner  [Iowa]  62  N.  W.  772),  laws  regulating  the  relations  of 
the  citizens  to  the  state  (Dunne  v.  Railway  Co.,  131  Mo.  1,  32  S.  TV. 
641;  State  v.  Nelson,  52  Ohio  St.  88,  39  N.  E.  22),  enabling  acts  and 
acts  prescribing  the  method  of  the  exerciso*  of  powers  grantt'd  to  mnni- 
ci|)alities  (Opinion  of  Supreme  Judges  on  Township  Organization  I.aw, 
55  Mo.  295;  State  v.  Wilcox,  45  Mo.  458;  Miles  v.  Freeholders,  52  X.  J. 
Law,  302,  19  Atl.  718;  Fellows  v.  Walkers,  39  Fed.  651;  Water  Co.  v. 
Neosho,  136  Mo.  41>8,  38  S.  W.  89;  In  re  Cleveland,  52  N.  J.  Law,  1S8. 
19  Atl.  17 ; Hoard  of  Kiw  Libraiy  Trustees  of  Orange  Co.  v.  Board  of 
Suj)’rs  of  Orange  Co.,  99  Cal.  571,  34  Pac.  244;  Heilman  v.  Shoulters. 
114  Cal.  136,  44  Pac.  915,  and  45  Pac.  1057 ; Brown  v.  Holland  [Ky.]  30 
S.  W.  629).  A careful  examination  of  each  of  these  cases  and  many 
others,  however,  ha.s  failed  to  convince  us  of  the  validity  of  this  act. 
Only  one  of  the  cases  cited — Brown  v.  Holland,  supra — involvi-«l 
the  constitutionality  of  a law  under  a provision  identical  with  that 
under  consideration.  In  that  case  the  constitution  of  Kentucky  eon 
tnined  a declaration  that  the  mayor  of  any  city  might  ‘ff)e  appointed  or 
elected  as  provided  by  law,”  and  a statute  which  provid^  that  the 
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major  of  anj  city  of  the  fourth  class  might  be  elected  or  appointed 
by  the  council,  as  should  be  provided  by  ordinance  (Sess.  Laws  Ky. 

1891-93,  c.  241,  § 3),  was  held  to  be  no  violation  of  a provision  identi- 
cal with  that  contained  in  section  7,  because,  in  the  language  of  the 
court,  “a  mayor  is  equally  a mayor,  with  the  same  powers,  and  sub- 
ject to  the  same  limitations,  whether  chosen  by  a vote  of  the  people 
of  the  city  at  large,  or  whether  selected  or  chosen  by  the  board  of 
council.  And  certainly,  it  seems  to  us,  the  powers  and  restrictions 
therein  of  all  municipal  corporations  may  be  defined  and  provided 
for  by  general  laws,  whether  the  office  of  mayor  be  filled  in  the  one 
way  of  the  other.’*  Whatever  may  be  thought  of  the  decision  in 
this  case,  the  reason  on  which  the  court  based  it  fully  recognizes 
the  identity  of  the  municipal  powers  and  restrictions  of  all  cities  of 
the  same  class  as  essential  to  the  validity,  under  this  clause  of  the 
constitution,  of  any  law  which  affects  them.  There  is  no  doubt  of 
the  power  of  a legislature,  in  the  absence  of  such  a limitation  as  that 
contained  in  section  7,  to  pass  a law  to  take  effect  on  the  happening 
of  a future  contingency,  or  that  such  a contingency  may  be  a vote  of 
the  people  of  a specified  locality.  This  section  in  no  way  limits  the 
power  of  the  general  assembly  to  exercise  by  the  passage  of  local 
option  laws  the  police  powers  of  the  state  in  the  prohibition  or  regula- 
tion of  the  liquor  traffic,  nor  its  power  to  legislate  upon  subjects  which 
involve  the  relations  of  the  citizens  or  the  cities  to  the  state,  such  as 
the  drawing  of  juries  and  the  collection  of  the  revenues  of  the  state, 
nor  its  power  to  pass  enabling  acts  for  the  organization  of  towns  and 
school  districts;  and  authorities  involving  the  constitutionality  of  laws 
of  these  classes  give  but  little  aid  in  the  determination  of  the  question 
here  in  hand.  Section  7 only  limits  the  authority  of  the  general  as- 
sembly to  deal  with  those  powers  of  cities  which  are  strictly  cor- 
porate, and  which  concern  their  internal  municipal  government  alone. 

Kansas  City  v.  Scarritt,  127  Mo.  642,  655,  29  S.  W.  845,  and  30  S. 

W.  111.  Nor  does  it,  in  our  opinion,  forbid  the  general  assembly  to 
pass  laws  which  dictate  the  method  in  which  the  powers  it  confers 
shall  be  exercised,  such  as  acts  which  describe  the  votes  which  shall 
be  taken,  and  the  ordinances  which  shall  be  passed,  in  the  exercise 
of  municipal  powers  to  contract  for  waterworks,  gasworks,  and  sew- 
ers, and  to  issue  bonds,  provided  always  the  powers  themselves  are 
defined  and  bestowed  uixm  all  the  municipalities  of  tin*  same  class  to 
the  same  extent  and  at  the  same  time. 

The  act  of  1893,  however,  falls  under  none  of  these  categories.  It 
attempts  to  confer  strictly  corporate  municipal  powers.  The  two- 
thirds  vote  by  which  its  provisions  may  be  adopted  constitutes  no 
part  of  the  exercise  of  the  powers  it  attempts  to  bestow^.  Tlie  en- 
tire exercise  of  those  powers  is  committed  to  the  acting  municipal 
authorities  of  the  city.  The  pow*er  to  determine  whether  or  not  these 
authorities  shall  have  those  powers  is  committed  to  another  agency. — 
to  the  qualified  voters  of  the  city.  The  first  section  of  the  act  pro- 
vides that,  “when  the  result  of  such  election  shall  be  ascertained,  the 
same  shall  be  declared  by  the  mayor  of  such  city  by  proclamation, 
which  shall  be  spread  upon  the  records  of  such  city,  and  all  courts. 

• shall  take  judicial  notice  of  such  election  and  of  the  results  thereof.” 

28  C.C.A.-4a  / 
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Acts  1893,  p.  101.  For  what  purpose  must  courts  take  judicial  no- 
tice of  this  election  and  its  i-esults?  For  one  only,  and  tliat  is  to  de- 
termine whether  or  not  the  city  which  held  it  has  acquired  the  power 
to  construct  sewers  under  the  act  And  yet,  if  the  result  which  that 
election  produces  had  been  declared  by  the  general  assembly  in  the 
liiw  itself  to  be  its  effect  it  would  have  been  void.  The  question  this 
case  presents  is  not  whether  the  local  option  feature  avoids  a law  oth- 
erwise valid,  but  whether  it  validates  a law  otherwise  void. 

The  proj)osition  that  this  act  is  valid  because  it  defined  and  granted 
the  same  powers  to  all  the  cities  of  the  fourth  class  until  it  was 
adopted  by  one  of  them,  stripped  of  the  ingenious  and  pereuasive  ar- 
guments which  the  learning  and  ability  of  counsel  have  w’oven  al)out 
it,  is  nothing  more  than  the  averment  that  it  is  valid  because  it  cre- 
ated no  diversity  of  powers  and  restrictions  before  it  had  operative 
force  and  effect.  It  had  no  effect  upon  the  powers  of  the  cities  of 
the  fourth  class  to  construct  sewers  until  some  one  of  them  had 
adopted  it.  If  no  one  of  them  had  ever  adopted  it,  it  never  would 
have  created  any  diversity  of  powers,  or  had  any  effect  upon  those 
powers.  But  the  moment  the  breath  of  life  was  breathed  into  it  by 
its  adoption  by  the  city  of  Westport,  the  moment  it  had  any  effect 
whatever  upon  the  powers  of  the  cities  of  the  fourth  class  to  construct 
sewers,  in  that  moment  it  created  that  diversity  of  powers  and  re- 
strictions which  the  mandate  of  section  7 required  the  general  as- 
sembly to  prevent,  and  the  question  recurs:  May  a law  which  w'ould 

violate  this  provision  of  the  constitution  if  the  general  assembly 
gave  it  its  predestined  effect  by  the  force  of  its  own  terms  escape 
its  ban  by  an  entire  suspension  of  its  operative  force  until  the  hap- 
pening of  some  future  event  or  contingency?  In  other  words,  may  a 
legislature  do  by  indirection  that  which  the  orgiinic  law  forbids  it  to 
do  dii  •ectly?  May  it  make  an  unconstitutional  law  constitutional  by 
susp(uiding  its  operative  force  and  effwt  until  some  clioseu  agent 
elects  to  give  it  life?  Does  the  provision  of  the  constitution  under 
consideration  mean  that  the  power  of  each  class  of  municipilities 
shall  be  defined  by  general  laws,  so  that  all  municipal  corjxjrations  of 
the  same  class  shall  possess  the  same  powers,  and  be  subject  to  the 
same  resirictions,  before  those  laws  go  into  operative  force  and  effk'ct 
only,  or  while  they  are  in  force  and  operation  as  well?  An  interpre- 
tation of  section  7 that  it  requires  the  general  assembly  to  provide  by 
general  laws  that  the  powM*rs  and  restrictions  of  municipal  cori^oni- 
tions  of  the  same  class  shall  be  identical  only  before,  and  never  during, 
their  effective  opcTation.  renders  that  provision  of  the  section  nuga- 
tory, and  Hies  in  the  teeth  of  the  maxim  that  ‘‘all  the  words  of  a law 
must  have  effect,  rather  than  that  part  should  perish  by  construction.” 
Knox  Co.  V.  Morton,  32  U.  S.  App.  513,  518,  15  C.  C.  A.  671,  6T.“>. 
and  t>8  Fed.  787.  790;  City  of  8t.  Louis  v.  Lane,  110  Mo.  254,  258.  19 
S.  W.  533.  If  the  framers  of  this  constitution  had  intended  to  ingraft 
upon  til  is  provision  such  a suicidal  exception,  it  would  have  read,  “The 
jK)wei*  of  each  class  shall  be  delined  by  general  laws,  so  that  all  such 
municipal  coi^ioratioiis  of  the  same  class  shall  |>ossess  the  same  pow- 
ers ami  be  subject  to  the  same  restrictions,”  except  dunng  the  time 
when  such  laws  are  in  ojx?rative  force  and  eff(*ct.  It  was  the  privilege 
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aud  tlie  duty  of  the  chosou  representatives  of  the  people  who  frami  d 
this  organic  law  to  fix  the  terms  of  this  mandate  aud  prohibition,  and 
to  specify  the  exceptions  to  them  if  there  were  any.  They  made  no 
exception,  and  that  fact  raises  the  conclusive  presumption  in  the  ju- 
dicial department  of  the  government  that  they  intended  to  make  none, 
and  by  force  of  the  same  constitution  prohibits  the  courts  from  en- 
acting any,  bec;ause  their  province  is  to  interpret,  but  never  to  enact 
or  to  modify,  the  con.stitution  or  the  laws.  .>iadden  v.  Lancaster  Co., 

27  U.  IS.  App.  528,  540,  12  C.  C.  A.  56G,  573,  aud  G5  Fed.  188,  195; 

Morgan  v.  City  of  Des  Moines,  19  U.  S.  App.  593,  8 C.  C.  A.  5G9,  and 
GO  Fed.  208;  Mclver  v.  Kagan,  2 Wheat.  25,  29;  Bank  v.  Dalton,  9 
How.  522,  528;  Vance  v.  Vance,  108  U.  S.  514,  521,  2 Sup.  Ct.  854. 

Here,  also  is  the  answer  to  the  argument  that,  since  the  powers 
and  restrictions  of  all  the  members  of  the  fourth  class  of  municipal 
corporations  would  be  the  same  if  none  of  them  or  if  all  of  them 
adopted  the  provisions  of  this  law,  the  act  could  not  be  made  uncon- 
stitutional by  its  adoption  by  some  and  its  neglect  by  others.  The 
provision  of  section  7 is  not  that  the  power  of  each  class  shall  be  de- 
fined by  general  la>vs,  “so  that  all  such  municipal  corporations  of  the 
same  class  shall  possess  the  same  powers  aud  be  subject  to  the  same 
restrictions,”  except  in  cases  in  which  some  of  these  municipal  cor- 
porations shall  adopt  those  laws  and  some  shall  not.  It  contains  no 
such  exception.  It  seems  to  have  been  framed  and  adopted  with  the 
deliberate  intention  to  prevent  the  very  possibility  of  diversity  of  pow- 
ers. It  is  broad,  clear,  and  without  exception,  and  it  commands  the 
general  assembly  in  unmistakable  terms  to  define  the  lowers  of 
inunicipal  corporations  so  that  those  of  the  same  class  shall  possess 
at  all  times  and  under  all  circumstances  the  same  powers  and  be  sub- 
ject to  the  same  restrictions.  The  act  of  18J13  not  only  failed  to  avert, 
but  it  actually  produced,  the  diversity  of  powers  and  restrictions 
among  municipal  corporations  of  the  fourth  class  which  this  provision 
of  the  constitution  required  the  general  as.seiubh'  to  prevent.  More- 
over, this  law  fails  to  define  the  power  of  the  members  of  the  fourth 
class  of  municipal  corjMjrations  relative  to  the  subject  of  which  it 
treats  as  required  by  the  provision  of  section  7 under  consideration. 

That  section  requires  this  power  to  be  defined  by  the  law.  To  define 
is  “to  fix,  establish,  or  prescribe  authoritatively.”  2 Cent.  Diet.  p. 

1503,  “Define,”  2.  This  law  leaves  the  voters  of  the  various  munici- 
palities to  “fix,  establish,  or  prescribe  authoritatively”  what  power 
their  respective  municipal  authorities  shall  have  under  it.  and  consti- 
tutes the  records  of  their  re.spective  citif*s  the  only  evidence  of  the 
extent  of  the  power  vest<'d  in  them  under  this  law.  To  state  th(*se 
facts  is  to  demonstrate  the  proposition  that  here  is  no  definition  by 
general  law  of  the  power  of  munici{>al  coi’jjorations  of  the  fourth  class 
to  construct  sewei’s  at  the  expense  of  the  property  beuefiled,  for  an 
examination  of  the  law  gives  no  information  whether  any  of  the  mem- 
bers of  that  class  hiive  adopted  its  provisions  or  acquired  the  powers 
it  offers.  It  does  not  seem  doubtful  to  us  that  an  act  which  offers 
municii>al  jxiwer  to  the  members  of  a class  of  municipal  corj)orations 
which  shall  adopt  its  provisions  only,  and  so  mwssarily  fails  to  de- 
fine the  power  which  any  one  of  them  shall  pos.sess  under  it,  which 
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doos  not  avert,  but  actuaUy  produces,  that  diversity  of  powers  among 
the  members  of  the  same  class  which  the  mandate  of  section  7 re- 
quired the  general  assembly  to  prevent,  must  be  obnoxious  to  the  pro* 
Aisions  of  that  section.  This  view  is  not  without  the  support  of  emi- 
nent authority.  While  the  decisions  of  the  supreme  court  of  Mis- 
souri in  Mumane  v.  St.  Louis,  123  ilo.  479,  486,  27  S.  W.  711.  and 
Kansiis  City  v.  Scarritt,  127  Mo.  642,  650,  29  S.  W.  845,  and  30  S.  W. 
Ill,  do  not  decide  the  preci.se  question  before  us,  they  point  uner- 
ringly to  the  result  which  we  have  reached.  The  provision  contained 
in  the  constitutions  of  some  of  the  states  to  the  effect  that  laws  con- 
ferring municipal  powers  shall  be  general  and  uniform  in  their  openi- 
tion  throughout  the  state,  is  strikingly  analogous  to  the  command 
that  such  powers  shall  be  defined  by  general  laws,  so  that  all  municipal 
corporations  of  the  same  class  shall  liave  the  same  powers,  and  be 
subject  to  the  same  restrictions;  and  decisions  construing  the  former 
provision  are  very  persuasive  in  the  interpretation  of  the  latter.  The 
constitution  of  the  state  of  Minnesota  prohibited  the  passage  of  any 
local  or  special  law  regulating  the  affairs  of  towns,  or  incorporating, 
erecting,  or  changing  the  linesi  of  any  county  or  city,  and  required  the 
legislature  to  provide  general  laws  upon  these  subjects,  which  should 
*ff)e  of  uniform  operation  throughout  the  state.”  Const.  Minn.  art. 
4,  §§  33,  34.  The  legislature  of  that  state  passed  an  act  providing  for 
an  engineering  department,  a commissioner  of  public  works,  and  a 
board  of  park  commissioners  in  cities  of  more  than  100,000  inhabit- 
ants, and  prescribing  their  powers  and  duties.  One  of  the  provisions 
of  this  law  was; 

“This  act  shall  he  enforced  In  any  city  whenever  the  common  conncfl  of  any 
such  city  embraced  within  its  provisions  shall  adopt  the  same  by  a majority  vo;e 
of  all  the  members.”  Sess.  Laws  Minn.  1895,  c.  228,  $ 14CL 

The  supreme  court  of  Minnesota  held  this  law  to  be  a violation  of 
the  constitution  of  the  state.  Judge  Canty,  in  delivering  the  opinion 
of  the  court,  said: 

“Is  such  a general  local  option  law  one  having  a uniform  operation  throughout 
the  state?  IIow  can  a law  which  goes  Into  effect  In  one  city,  and  does  not  go  into 
effect  in  another  city  of  the  same  class,  have  a uniform  operation  throughout  the 
state?  It  seems  to  us  that  the  legislature  cannot  bring  about  diverse  charter 
powers  in  different  cities  by  enacting  any  such  local  option  law  which  may  n*- 
suit  in  giving  difforeut  cities  different  charter  powers,  unless  the  same  result 
can  l>e  accomplished  by  a direct,  unconditional  law.  The  mere  possibility  that 
all  the  cities  of  the  class  may  adopt  the  law  will  not  save  it.  It  must  appear  .at 
the  time  the  law  is  pa.^sed  that  it  will  have  a uniform  operation  throughout  tlie 
state;  that  Is.  that  it  wdll  take  effect  in  all  cities  of  the  class,  and  that  the  class 
is  a proper  one.  The  uniform  operation  of  the  law  cannot  be  left  to  any  future 
contingency.”  State  v.  Copeland.  GO  N.  W.  27,  28. 

The  constitution  of  the  state  of  Florida  provided: 

“Th.at  the  legislature  shall  not  pass  special  or  local  laws  in  any  of  the  following 
enumerated  eases;  • * ♦ regulating  county,  town.ship  and  munieiptU  biisiut-ss: 
regulating  the  election  of  county,  town.ship  and  municipal  officers.”  Article  4. 
I 17. 

“In  all  cases  enumerated  in  the  preceding  section,  and  in  .all  other  cases  where 
a general  law  can  Ih^  made  applicable,  all  laws  shall  be  general  and  of  uniform 
operation  throughout  the  state.”  Article  4,  § 18. 

“The  legislature  sliall  establish  a uniform  system  of  county,  township  and 
municipal  goverument.”  Article  4,  § 21. 
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Prior  to  1879  two  classes  of  municipal  corporations  had  been  es- 
tablished in  that  state,  consisting,  respectively,  of  tliose  which  had  and 
those  which  had  not  300  registered  voters.  In  that  year  the  legislature 
of  Florida  passed  an  act  authorizing  radical  changes  in  the  established 
form  of  municipal  government  in  cities  having  1,600  or  more  registered 
voters,  and  provid(*d  therein  that  any  city  containing  1,600  or  more 
registered  voters  might,  by  the  passage  of  an  ordinanc*e.  declare  its 
acceptance  of  the  act,  and  thereu|>on  the  changes  authorized  should 
take  effect  in  that  city  on  and  after  its  next  annual  elwtion.  The 
supreme  court  of  that  state  declared  the  act  void,  and  said: 

“The  local  option  authorized  makes  it  a matter  of  dlscredou  with  all  cities 
containing;  1,G00  registered  voters  or  more  to  remain  in  llie  class  of  cities  con- 
taining 3()0  voters,  with  a municipal  government  prescribed  for  that  class,  or 
to  be  embraced  in  the  class  of  cities  containing  l.tJOO  or  more  registered  voters, 
under  another  and  different  municipal  government  for  that  class.  In  the  event 
ail  the  cities  with  1,G00  or  more  registered  vob*rs  should  accept  this  act  as  the 
law  of  their  organization,  the  law  might.  In  fact,  have  a uniform  opiU*ation. 
That  uniform  operation,  however,  would  be  the  result  of  chance,  and  nor  of  the 
operation  of  a llxcd  rule  prescribed  by  the  legislature,  while  the  constitution 
contemplates  no  such  contingency.  The  government  in  each  class  must  be  the 
same,  and  such  must  be  the  result  of  the  action  of  the  legi.slature,  independent 
of  the  contingency  of  local  discretion  or  option  in  the  premises.  The  legislature 
must  itself.  Independent  of  acceptance  by  such  cities,  so  frame  its  enactment  that 
(as  expresse<l  by  the  supreme  court  of  Illinois)  there  shall  not  be  dissimilarity  in 
character  of  organization  or  i>owers  in  municipalities  of  the  same  class.”  Mc- 
Conihe  v.  State,  17  Fla.  238.  208. 

In  another  case  the  same  court  declared  “the  legislature  must  so 
act  as  to  itself  establish — First,  a system  of  municipal  government; 
and,  second,  the  system  mu.st  In?  a uniform  svstem.*’  State  v.  Stark, 
18  Fla.  255,  265.  Reason  and  authority  alike  constrain  us  to  answer 
the  crucial  question  in  this  case  in  the  negative,  and  our  conclusion 
must  be  that  a law  which  would  violate  the  provisions  of  section  7, 
art.  9,  of  the  constitution,  if  the  general  assembly  gave  it  its  pre- 
destined effect  by  the  force  of  its  own  terms,  cannot  escajje  its  ban 
by  a susi»eusion  of  its  operative  force  until  the  happening  of  some 
future  event  or  contingency. 

Counsel  for  the  appellant  have  invoked  with  much  urgency  the  un- 
questioned rule  that,  where  the  constitutionality  of  an  act  of  the  legis- 
lature is  doubtful,  the  law  should  bo  sustained.  The  rule  has  no 
application  to  this  case,  because,  after  a deliberate  and  careful  con- 
sid(‘ration  of  the  question  at  issue,  all  dmibt  has  di.sapi)eared  from  our 
minds,  and  we  are  bound  to  reraeml)er  that  under  our  form  of  govern- 
ment the  p<*ople  have  fixed  in  general  terms  in  their  organic  law  the 
boundaries  of  the  powers  of  its  legislative,  executive,  and  judicial 
departments  alik<‘,  have  imposed  upon  the  judiciary  the  grave  duty 
of  determining  when  those  limits  have  been  passed,  and  tliat  when  the 
discharge  of  that  duty  shall  be  abandoned  the  fabric  of  constitutional 
government  must  fall,  and  the  lives  and  property  of  tlie  citizens  must 
become  subject  to  the  arbitrary  will  of  the  representatives  of  souie  of 
the  great  departments  of  the  government.  The  court  Ixiow'.  in  the 
discharge  of  this  important  duty,  came  to  the  conclusion  that  the  gen- 
eral as.sembly  had  passed  beyond  the  limits  of  legislative  action  pre- 
scribed by  the  constitution  of  Missouri  when  it  enacted  the  act  of 
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1803.  We  have  no  doubt  that  its  decision  was  right,  and  we  must 
declare  that  the  act  of  the  general  asseniblv  of  Missouri  concerning 
sewers  and  drains,  approved  on  March  18,  1803,  is  a violation  of  sec- 
tion 7,  art.  0,  of  the  constitution  of  that  state,  because  it  does  not 
avert,  but  permits,  and,  if  it  were  valid,  would  produce,  that  diversity 
of  municipal  powers  among  cities  of  the  same  class  which  tliat  secrion 
commands  the  general  assembly  to  prevent,  and  because  it  does  not 
define  the  pow'er  of  any  of  the  municipalities  of  the  class  to  w’hich  it 
applies  relative  to  the  subject  of  which  it  treats.  The  decree  below 
must  be  affirmed,  with  costs,  and  it  is  so  ordered. 


MEMORANDUM  DECISIONS. 


<84  Fed.  1014.) 

ALLEN  et  al.  v.  CTIAPPELL  et  al.  (Circuit  Court  of  .\ppeals.  Eighth  Cir- 
cuit. .T.*umary  10,  1808.)  No.  094.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  CJolorado.  T.  A.  Green,  for  appellants.  Iletlley  V. 
Cooke,  for  appellees.  Dismissed,  with  cost.s.  on  motion  of  appellees,  pursuant 
to  the  twenty-third  rule,  for  failure  to  print  record. 


m Fed.  1020.) 

ALLISON  V.  UNITED  STATES.  iCircuit  Court  of  Appeals.  Third  Circuit.) 
In  Error  to  the  District  Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania.  Before  ACUESON  and  DALLAS.  Circuit  Judges,  and 
KIRKPATRICK,  District  Judge. 

PER  CURIAM.  This  case  does  not  differ  from  that  of  Chilp  v.  U.  S..  27  C.  C. 
A.  294.  82  Fed.  990,  and  for  the  reasons  set  forth  in  the  opinion  in  that  case  the 
Judgment  herein  is  afllrmed. 


(84  Fed.  1014.) 

AMERICAN  STRAW-BOARD  CO.  v.  INDIANAPOLIS  W.\TER  CO.  (Cir- 
cuit Court  of  Appeals,  Seventh  Circuit.  May  11.  1894.)  No.  l.%2.  -Appeal  fni^ro 
the  Circuit  Court  of  the  United  States  for  the  District  of  Indiauji.  Edwin 
Walker,  John  W,  Kern,  and  Arthur  J.  Eddy,  for  api>t»llant.  A.  C.  Harris,  J. 
L.  High.  Edw.  Daniels,  and  Albert  Baker,  for  appellee.  Dismissed,  on  motion 
of  appellant.  See  .5.^  Fed.  970;  67  Fed.  1000;  05  Fed.  534;  75  Fed.  972;  26 
C.  C.  A.  470,  81  Fed.  423. 


(84  Fed.  1014.) 

BLAKE  V.  PINE  MOTWTATN  IRON  & COAL  CO.  SOUTHERN  LAND 
IMP.  CO.  v.  MEltRl WETHER.  BLAKE  v.  SAME.  (Circuit  Ck)urt  of  Ap- 
peals, .Sixth  Circuit.  May  4,  1897.)  Nos.  379,  380,  and  390.  Appeals  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kentucky.  Thomas  W. 
Bullitt,  for  appellant  Joliu  D,  Blake.  No  opinion.  Upon  a petition  for  modifica- 
tion In  accordance  with  the  reservation  contained  in  the  decrees  entered  in  ihciie 
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cases  on  June  22, 1896,  granting  leave  to  apply  for  the  modification  suggested  by 
the  opinion  of  the  court  (Blake  v.  Coal  Co..  4R  U.  S.  App.  490,  549,  22  C.  C.  A. 
430,  and  76  Fed.  624),  the  decree  of  the  circuit  court  was  modified,  by  striking 
out  therefrom  so  much  thereof  as  comni.ands  Blake  to  remove  his  mortgage  for 
$17,290  on  certain  Minneapolis  property  to  the  Metropolitan  Trust  Company, 
dat^  on  August  29,  1892,  and  by  inserting  therein  a direction  that.  In  the  refor- 
mation of  the  deed  of  trust  to  the  Germania  Trust  Company,  therein  decreed,  the 
deed  should  contain  a declaration  that  the  imix)sitlon  of  the  mortgage  above  de- 
scribed was  unauthorized,  and  that  in  any  settlement  of  its  accounts  with  Blake 
the  amount  of  said  mortgage  should  be  charged  against  Blake  by  the  trustee, 
unless  Blake  should  meantime  pay  and  remove  the  same  before  sidd  settlement, 
without  prejudice  to  the  right  of  the  parties  to  take  such  steps  to  secure  further 
relief  in  this  behalf  to  which  they  may  be  entitled;  in  other  respects,  said  decree 
should  be  affirmed. 


(64  Fed.  1016.) 

BOWEN  V.  DENTON  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit  January  25,  1898.) 

No.  615. 

Following  State  Decisions. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Texas. 

John  L.  Henry  and  De  Edward  Greer,  for  plaintiff  in  error. 

Eugene  Williams,  for  defendants  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  NEWMAN,  District 
Judge. 

PER  CURIAM.  The  rulings  attacked  by  the  assignment  of  errors  in  this  case 
B<‘em  to  lx‘  in  accordance  with  the  decisions  of  the  appellate  courts  of  the  state 
of.  Texas.  See  Robb  v.  Henry,  40  S.  W.  1047;  Bowen  v.  Kirkland  (not  yet 
officially  reporteil)  44  S.  W.  189.  As  the  decisions  of  the  highest  courts  of  a 
state  on  the  .scope  and  effect  of  the  state  statutes  of  limitation  controlling  the  pos- 
session and  title  of  real  estate  are  rules  of  property,  we  are  disposed  to  follow, 
and  not  lead,  in  the  decisions  of  new  questions  arising  under  the  statutes  of  lim- 
itation of  the  state  of  Texas:  and,  as  the  judgment  below  seems  to  do  substantial 
justice,  the  same  is  affirmed. 


(84  Fed.  1016.) 

BRATTON  V.  PEOPT.E’S  BUII.DING  & LOAN  ASS’N.  (Circuit  Court  of  Ap- 
peals, Fifth  Circuit.  January  25,  1898.)  No.  624.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Texas.  James  M.  Robert- 
son. for  appellant.  Drew  Print,  for  appellee.  Before  PARDEE  and  McCOR- 
MICK, Circuit  Judges,  and  NEWMAN,  District  Judge. 

PER  CURI.\M.  The  questions  presented  on  this  appeal  have  been  ruled  ad- 
versely to  the  appellant  in  this  court  and  in  the  supreme  court  of  the  United 
States.  Association  v.  I/igan,  30  U.  S.  App.  163.  14  C.  C.  A.  133.  and  06  Fed. 
827;  Association  v.  Price  (decided  in  the  supreme  court  of  the  United  States 
Jan.  10,  1898;  not  yet  officially  reported)  18  Sup.  Ct.  251.  The  decree  appealed 
from  is  affirmed. 


(84  Fed.  1015.) 

CITY  OF  BTGIRTON,  KAN.,  v.  .ETNA  LIFE  INS.  CO.  (Circuit  Court  of 
Api>eal.s,  Eighth  Circuit.  December  13.  1.897.)  No.  918.  In  Error  to  the  Cir- 
cuit Onirt  of  the  United  States  for  the  District  of  Kansas.  Samuel  R,  Peters 
and  John  C.  Nicholson,  for  plaintiff  In  error.  W.  H.  Rossington,  Charles  Blood 
Smith,  and  E.  J.  Dallas,  for  defendant  in  error.  Dismissed,  with  costs,  pursuant 
to  the  stipulation  of  the  parties.  See  75  Fed.  962. 
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(84  Fed.  1015.) 

CITY  OF  COLUMBTTS  v.  DENNISON.  (Circuit  Court  of  Appeals,  Fifth 
Circuit.  Januai*y  17,  1898.)  No.  450.  In  Error  to  the  Circuit  ciourt  of  the 
United  States  for  the  Northern  District  of  Mississippi.  Dismissed,  for  failure 
to  print  record.  See  G2  Fed.  775;  10  C.  C.  A..  125,  09  Fed.  58. 


(84  Fed.  1015.) 

CITY  OF  DENVER  T.  BARBER  ASPHALT  PAVING  CO.  (Circuit  C!onrt 
of  Appeals,  Eighth  Circuit.)  No.  902.  In  Error  to  the  Circuit  Court  of  the 
United  Stares  for  the  District  of  CJolorado.  . Application  to  the  supreme  court 
for  a writ  of  certiorari.  See  27  C.  C.  A.  077,  83  Fed.  1020. 


(84  Fed.  1010.) 

CLYMER  et  al.  v.  BOWEN.  (Circuit  Court  of  Appeals,  Fifth  Circuit  Jan- 
uary 25,  1SJ)S.)  No.  014.  In  Error  to  the  Circuit  <5ourt  of  the  United  States 
for  the  Northern  District  of  Texas.  This  was  an  action  by  R.  D.  Bowen  against 
J.  M,  Clymer  and  others  to  try  the  title  and  recover  the  possession  of  certain 
lands  described  in  the  pleading.  At  the  first  trial  the  court  Instructed  the  Jury 
to  render  a verdict  for  the  defendants,  but  on  a writ  of  error  the  judgment  en- 
tered was  heretofore  reversed  by  this  court  (24  C.  C.  A.  440,  79  Fed.  53),  and 
the  case  was  remanded,  with  Instructions  to  grant  a new  trl.al.  On  the  second 
trial  there  was  a verdict  and  Judgment  for  plaintiffs,  and  tlie  defendants  sued 
out  a writ  of  error.  J.  G.  Matthews,  for  plaintiffs  in  error.  De  Edward  Greer 
and  John  L.  Henry,  for  defendant  in  error.  Before  PARDEE  and  McCOR- 
MICK,  Circuit  Judges,  and  NEWMAN,  District  Judge. 

PER  ClTtlAM.  This  is  the  second  writ  of  error  in  tills  case,  and  presents  no 
questions  not  considered  in  the  first  writ  On  the  last  trial  in  the  circuit  court 
the  case  seems  to  have  been  submitted  on  sulistantlally  the  same  evidence  as 
on  the  first  trial,  and  the  rulings  of  the  trial  Judge  on  the  questions  presented  and 
now  assigned  as  erroneous  were  in  conformity  with  the  views  expressed  by  this 
court  on  the  first  writ.  Bowen  v.  Clymer,  24  C.  C.  A.  446.  79  Fed.  53.  The 
equitable  defense  presented  on  the  first  trial  was  somewliat  accented  on  the  last; 
but  no  question  is  raised  thereby  which  we  can  now  consider.  As  we  find  no 
sufficient  reason  to  change  our  views  as  to  the  law  applicable,  the  Judgment  of 
the  circuit  court  must  be  affirmed,  and  it  is  so  ordered. 


(84  Fed.  1016.) 

COCKRILL  V.  UNITED  STATES  NAT.  HANK.  (Circuit  Court  of  Appeals, 
Eighth  Circuit.  November  23.  1897.)  No.  984.  In  Error  to  the  Circuit  (jourt 
of  the  United  States  for  the  Eastern  District  of  Arkansas.  Removed  to  the  su- 
preme court  on  writ  of  error.  See  27  C.  C.  A.  678,  82  Fed.  1000. 


(84  Fed.  1016.) 

DARRAGH  v.  H.  WETTER  MFG.  CX).  (Circuit  Court  of  Appeals.  Eighth 
Circuit.  November  10.  1897.)  No.  700.  Appeal  from  the  Circuit  Court  of 
the  lJuit<‘d  Stat(*8  for  the  Eastern  District  of  Arkansas.  Removed  to  supreme 
court  on  api>eal.  See  23  C.  C.  A.  009,  78  Fed.  7. 
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(84  Fed.  1010.) 

Ex  parte  DAWSON.  (Circuit  Court  of  Appeals,  Eighth  Circuit.)  No.  908. 
Appeal  from  the  L>Istrlct  Court  of  the  Unltwi  States  for  the  Western  District  of 
Arkansas.  Application  to  supreme  court  fur  a writ  of  certiorari.  See  28  C.  G. 
A.  354,  83  Fed.  30G. 


(84  Fed.  1016.) 

DE  LA  VERGNB  REFRIGERATING  MACH.  CO.  V.  GERMAN  SAVINGS* 
INST,  et  al.  (Circuit  Ck)urt  of  Appeals,  Eighth  Circuit  January  31,  1898.) 
No.  974.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri.  Charles  H.  Aldrich  and  Frederick  W.  I^ehmann  (W.  F.  Boyle 
and  H.  S.  Priest,  on  the  brief),  for  plaintiff  in  error.  B.  Schnurniaeher  (Leo 
Rassleur,  on  the  brief),  for  defendants  in  error.  Before  SANBORN  and 
THAYER,  Circuit  Judges. 

PER  CURIAM.  The  judges  are  divided  in  opinion  upon  the  question  whether 
or  not  the  contract  which  is  the  basis  of  this  action  was  ultra  vires  the  De  La 
Vergne  Refrigerating  Machine  Comp.any,  and  are  of  opinion  that  the  other  ques- 
tions presented  should  be  determined  in  favor  of  the  defendants  in  error.  The 
Judgment  below  is  therefore  affirmed  by  a divided  court  See  17  C.  0.  A.  34, 
70  Fed.  146. 


(84  Fed.  1017.) 

FARMERS*  LOAN  & TRUST  CO.  v.  CHICAGO  & N.  P.  R.  CO.  Appeal 
of  DAENELL.  (Circuit  Ctourt  of  Appeals,  Seventh  Circuit.  January  6,  1897.) 
No.  282.  Appeal  from  the  Circuit  ciourt  of  the  United  States  for  the  Northern 
District  of  Illinois.  William  Burry  and  Clark  Varnum,  for  appellant.  George 
P.  Miller  and  I'\  H.  Wlchet,  for  appellee.  Dismissed  by  consent  See  61  Fed.  6^; 
es  Fed.  412:  19  O.  C.  A,  477,  7^3  Fed.  314. 


(84  Fed.  1017.) 

FLANDRAU  et  al.  v.  MASSACHUSETTS  LOAN  & TRUST  CO.  (Circuit 
Court  of  Appeals,  Seventh  Circuit.  January  5,  1897.)  No.  309.  Appeal  from 
the  Circuit  Court  of  the  United  States  for.  the  Western  District  of  Wisconsin. 
F.  W.  Cutcheon,  for  appellant  Dismissed  on  stipulation. 


(83  Fed.  1021.) 

FRANCIS  V.  RICHMOND  & D.  R.  CO.  (Circuit  Court  of  Appeals,  Fourth 
Circuit.  November  6,  1897.)  No.  19.").  In  Error  to  the  Circuit  Court  of  the 
United  .States  for  the  Western  District  of  North  Carolina.  A.  C.  Avery  (Pritch- 
ard & Gudger  on  the  brief),  for  plaintiff  in  error.  George  F.  Bason  and 
Charles  Price,  for  defendant  In  error.  Before  FULLER,  Circuit  Justice. 
GOFF,  Circuit  Judge,  and  BRAWLEY,  District  Judge. 

BRAWLEY,  District  Judge.  We  do  not  find  in  the  record  In  this  case  any 
testimony  from  which  fair-minded  men  could  Justly  conclude  that  the  defend- 
ant company  was  guilty  of  negligence,  and  according  to  the  principles  which 
we  have  laid  down  In  Patton  v.  Railway  C!o.,  27  C.  C.  A.  287,  82  Fed.  979,  a 
case  heard  at  the  same  term,  we  are  of  opinion  that  there  was  no  error  in  direct- 
ing a verdict  for  the  defendant  The  Judgment  of  the  court  below  is  affirmed. 
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(84  Fed.  1017.) 

GORHAM  MFG.  CO.  v.  WATSON  & NEWELL  CO.  (Circnlt  Court  of  -Ap- 
peals, First  Circuit  October  14,  1890.)  No.  18S.  Appeal  from  tlie  Circuit  Court 
of  tlie  United  States  for  tbe  District  of  Massachusetts.  William  A.  Jenner,  for 
appellant.  Cibarles  E.  Mitchell,  for  appellee.  Dismissed,  pursuant  to  the  fifth 
section  of  tbe  twenty-second  rule,  for  failure  to  argue.  See  74  Fed.  418. 


(84  Fed.  1017.) 

GREENE  V.  SOCTETE  ANONYME  DES  MATERIEVES  OOLORANTES 
ET  PRODUITS  CHEMEQUES  DE  ST.  DENIS.  (Circuit  Court  of  Appeals. 
First  Circuit  January  27,  1898.)  No.  221.  Appeal  from  the  Circuit  Coun 
of  the  United  States  for  tbe  District  of  Rhode  Island.  For  opinion  of  circuit 
court,  see  81  Fed.  64.  Richard  B.>  Comstock.  Kathbone  Gardner.  H.  G.  Hull, 
and  B.  N.  I.apham,  Jr.,  for  appellant.  Edmund  Wetraore,  W.  A.  Jenner.  W.  H. 
Thurston,  and  L.  E.  Sexton,  for  appellee.  Before  PUTNAM,  Circuit  Judge,  and 
ALDRICH  and  LOWELL,  District  Judges,  by  whom  the  following  decree  was 
entered:  Dismissed,  without  costs,  by  agreement  on  file.  Mandate  to  issue 

forthwith. 


(84  Fed.  1017.) 

HAMLIN  V.  CONTINEN'TAL  TRUST  CO.  OF  CITY  OF  NEW  YORK. 
(Circuit  Court  of  Appeals,  Sixth  Circuit.  July  7,  1806.)  No.  430.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Western  Division  of  the  Northern 
District  of  Ohio.  Benjamin  Harrison  and  John  H.  Doyle,  for  appellants.  Wil- 
lard Parker  Butler,  for  appellees.  No  opinion.  Motion  by  appellants  to  advance 
the  cause,  and  motion  by  appellees  to  dismiss  the  appeal  and  for  a writ  of  cer- 
tiorari for  diminution  of  the  record,  denied.  See  72  Fed.  92;  24  O.  C.  A.  2TL 
78  Fed.  604. 


(84  Fed.  1017.) 

HEAP  V.  TREMONT  & SUFFOLK  MILLS. 

(Circuit  Court  of  Appeals,  First  Circuit.  January  28,  1898.) 

No.  20G. 

Patents — Infringement — Novelty  and  Invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Massa- 
chu.setts. 

This  was  a suit  In  equity  by  Charles  Heap  against  the  Tremont  & Suffolk  Mills 
for  alleged  infringement  of  letters  patent  No.  377,151,  Issued  January  31.  1888.  to 
Henry  Nicholas  Groselin,  Fils,  for  a machine  for  napping  cloth.  The  circuit 
court  dismissed  the  bill  on  the  merits  (75  Fed.  406),  and  the  complainant  .ap- 
pealed. This  court  heretofore  reversed  the  decree  (27  C.  C.  A.  316,  ^ Fed.  449t. 
but  subsequently  granted  a rehearing  on  a particular  point,  as  Indicated  In  the 
opinion  below. 

Diekerson  & Brown,  for  complainant. 

Wra.  A.  Macleod  (Edmund  Wetmore,  of  counsel),  for  resiwndent. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District  Judges. 

PER  CURIAM.  This  appeal  was  fully  heard  by  the  court,  and  on  Aupmst 
21,  1S97,  a Judgment  was  entered  as  follows:  “The  decree  of  the  circuit  court  is 
reversed,  witli  costs,  and  tlie  case  remanded  to  tliat  court,  with  directions  n> 
enter  a decree  for  an  accounting,  but  to  deny  an  injunction,  on  the  ground  that 
the  patent  expired  after  the  appeal  was  taken.”  Subsequently,  the  appellant 
filed  a petition  for  a rehearing  under  rule  29  (21  C.  C.  A.  exxv.,  78  Fed.  exxv.). 
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on  consideration  of  which  the  court  entered  the  following  order:  “Ordered  that 
the  petition  for  rehearing  filed  by  the  complainant  be  so  far  allowed  that  the  cause 
be  reargued  orally  as  to  the  effect,  in  all  respccis,  of  the  French  patent,  dated 
February  16,  1881,  No.  141,170,  Including  its  effect  on  the  various  claims  of  the 
patent  in  suit,  and  on  infringing  machines  antedating  the  alleged  expiration  of 
said  French  patent.”  This  order,  of  course,  vacated  the  judgment;  but,  having 
fully  heard  the  parties  in  accordance  therewith,  we  are  all  of  the  opinion  that 
the  Judgment  was  correct.  Ordered,  the  judgment  of  August  21,  1897,  is  re- 
newed, and  a mandate  in  accordance  therewith  will  Issue  forthwith. 


(84  Fed.  1018.) 

HIGHLAND  AVE.  & B.  B.  CO.  v.  COLU.MBIAN  EQUIPMENT  CO.  (Cir- 
cuit Court  of  Api»cals,  Fifth  Circuit.)  No.  427.  Questions  of  law  certified  to 
the  supreme  court  of  the  United  States.  See  74  Fed.  920;  18  Sup.  Ct  240. 


(84  Fed.  1018.) 

HOPKINS  et  al.  v.  UNITED  STATES.  (Circuit  (^urt  of  Appeals.  Eighth 
Circuit.  December  27,  1897.)  No.  1,002.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas.  Questions  certified  to  the  supreme 
court,  on  December  8,  1897,  under  the  provisions  of  section  6 of  the  act  of  March 
3,  1S91.  Cause  removed  to  the  supreme  court  on  writ  of  certiorari.  See  82  Fed 
529. 


(84  Fed.  1018.) 

INDIANAPOLIS  AIR-LINE  RY.  CO.  et  al.  v.  CEDAR  CREEK  & WEST 
CREEK  TP.  (Circuit  Ourt  of  Appeals,  Seventh  Circuit.  December  9,  1806.) 
No.  3<19.  Appeal  from  the  Circuit  Ck)urt  of  the  United  States  for  the  District  of 
Indiana.  A.  C.  Harris,  for  appellant.  Henry  Crawford  and  E.  0.  Field,  for 
appellee.  Dismissed,  for  failure  to  file  record. 


(84  Fed.  1018.) 

LAKE  NAT.  BANK  v.  WOLFEBOROUGH  SAV.  BANK  et  al.  (Circuit 
Court  of  Appeals,  First  Circuit.  April  15.  1896.)  No.  17G.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  New  Hampshire.  Reuben 
E.  Walker  and  Hollis  R.  Bailey,  for  appellant.  Heman  W.  Chapin,  J.  S.  H. 
Frink,  and  John  R.  Poor,  for  app(‘llccs.  No  opinion.  Motion  challenging  au- 
thority of  the  attorneys  for  the  appellant  to  appear  was  denied,  after  argumenL 
See  24  C.  C.  A.  195,  78  Fed.  517. 


(84  Fed.  1019.) 

LOSS  V.  MERCANTILE  TRUST  CO.  (Circuit  Court  of  Appeals,  Seventh 
Circuit.  October  23.  1890.)  No.  297.  Appeal  from  the  Circuit  Court  of  the 
United  Stales  for  the  Southern  District  of  Illinois.  Milford  J.  Thompson  and 
S.  IV.  McCaslIn,  for  appellant.  Dismissed,  for  failure  to  print  record. 


(84  Fed.  1019.) 

MATSON  et  al.  v.  GREEN  MOUNTAIN  STOCK-RANCHING  CO.  et  al. 
(Circuit  (3ourt  of  Appeals,  Eighth  Circuit.  December  15,  1897.)  No.  955. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Minne.sota. 
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Georsre  C.  Rlplpy,  C.  E,  Brennan,  Fayette  I.  Foss,  and  William  R.  Matson,  for 
appellants.  George  P.  Wilson,  John  R.  Van  Derlip,  Frank  B.  Kellogg,  Cushman  ' 

K.  Davis,  and  C.  A.  Severance,  for  appellees.  Dismissed,  with  costs,  pursuant  , 

to  the  twenty-third  rule,  for  failure  to  print  the  record,  on  motion  of  the  appellees.  i 


(84  Fed.  1019.) 

MoHENRY  V.  ALFORD  et  al.  (Circuit  Court  of  Appeals.  Eighth  (Circuit.) 
No.  1H9.  Questions  of  law  certilied  to  the  supreme  court  of  the  United  States. 
See  IS  Sup.  Ct.  242. 


(84  Fed.  1019.) 

MORGAN  V.  ROGERS,  Mayor  of  City  of  Denver,  et  al.  (Circuit  Court  of 
Apptals,  Eighth  Circuit.  January  5,  1898.)  No.  839.  In  Error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Colorado.  Removed  to  the  su- 
preme court  on  writ  of  error.  See  25  C.  C.  A.  577,  79  Fed.  577. 


(84  Fed.  1019.) 

MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK  v.  OWEN.  (Circuit  Court  of 
Appeals,  Eighth  Circuit.  December  7,  1897.)  No.  949.  In  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of  Missouri.  James 
L.  Blair,  I.oui8  C.  Krautlioff,  and  h'rank  P.  Blair,  for  plalmiff  in  error.  John 
T.  Sturgis,  for  defendant  in  error.  Pursuant  to  stipulation  of  the  parties,  judg- 
ment of  the  circuit  court  reversed,  at  costs  of  pUiintlff  in  error,  and  cause  re- 
manded, with  directions  to  set  aside  the  judgment  and  dismiss  the  cause,  at  the 
costs  of  the  insurance  company. 


(84  Fed.  1020.) 

NORTHERN  PAG.  R.  CO.  v.  BOYLE.  (CirciUt  Court  of  Appeals,  Seventh 
Circuit.  January  12,  1897.)  No.  322.  In  Error  to  the  Circuit  0)urt  of  the 
United  States  for  the  Western  District  of  Wisconsin.  Thomas  H.  Gill,  for  plain- 
jifT  in  error.  W.  H.  Stafford  and  T.  F.  Frawley,  for  defendant  in  error.  Dis- 
m Issu'd,  per  stipulation. 


(84  Fed.  1020.) 

PEOPLE  cx  rel.  DETMEL  v.  ARNOLD,  United  States  Marshal.  (Circuit 
Court  of  Appeals,  Seventh  Circuit.  April  7,  1S9G.)  No.  222.  Appeal  from  the 
Cireult  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  H.  T. 
Gill)ert,  for  appellant.  Moran,  Kraus  & Mayer,  for  appellee.  Stipulation  filed 
in  tliis  cause  awaiting  the  determination  of  No.  221  (Deimel  v.  Arnold,  16  C.  C. 
A.  575,  09  Fell.  987).  Judgment  entered  iB  accordance  with  stipulatioiL  See 
73  Fed.  430;  23  C.  C.  A.  407,  77  Fed.  802. 


(84  Fed.  1020.) 

THE  PHILADELPHIA.  (Circuit  Court  of  Appeals,  First  Circuit.  Decem- 
ber 8.  IStKl)  No.  155.  Appeal  from  the  District  (5ourt  of  the  United  States  for 
the  District  of  Massacliu setts.  Eugene  P.  Carver  and  Edward  E.  Blodgett,  for 
appellant  The  Philadelphia.  Frederic  Dodge  and  Edward  S.  Dodge,  for  appellee 
.Tames  Baker.  No  opinion.  Altirmod.  on  agreement  that  the  same  decree  be 
entered  as  In  The  Philadelphia,  21  C.  C.  A.  501,  75  Fed.  684. 
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(84  Fed.  1020.) 

PITTSBURGH  PLATE-GLASS  CO.  v.  KIDD.  (Circuit  Court  of  Appeals, 
Eightli  Circuit.  December  13,  1807.)  No.  901.  In  Error  to  the  Circuit  (3ourt 
of  the  United  States  for  the  Eastern  District  of  Missouri.  John  F.  Shepley,  for 
plaintiff  in  error.  F.  R.  Dcaring,  for  defendant  in  error.  Dismissed,  with  costs, 
on  motion  of  the  plaintiff  In  error. 


(84  Fed.  1020.) 

RICE  et  al.  t.  INGALLS.  (Circuit  Court  of  Appeals,  Seventh  Circuit.  Octo- 
ber 5,  1890.)  No.  343.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois.  George  H.  Wilbur,  for  appellant  Robert 
A.  Childs,  for  appellee.  Dismissed,  for  failui'e  to  fide  record. 


(84  Fed.  1020.) 

THE  SATURNINA.  THOMAS  v.  LAKIUNAGA  et  al.  (Circuit  Court  of 
Appeals,  P'ifth  Circuit.  January  17,  1898.)  No.  651.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of  liouisiana.  John  D. 
Grace,  for  appellant  E.  B.  Kruttschnitt  for  appellee.  Dismissed,  per  stipula- 
tion of  counseL 


(84  Fed.  1020.) 

SHAPLEIGH  y.  CITY  OF  SAN  ANGELO.  (Circuit  Court  of  Appeals,  Fifth 
Circuit  January  3,  1898.)  No.  392.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas.  T.  K.  Skinker,  for  plaintiff  In  error. 
W.  M.  Stanton,  for  defendant  in  error.  Dismissed,  on  motion  of  plaintiff  in 
error. 


(84  Fed.  1020.) 

SHAW  y.  KELTiOGG.  (Circuit  Court  of  Appeals,  Eighth  Circuit.  December 
SO,  1897.)  No.  664.  In  En*or  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Ck>lorado.  Removed  to  supreme  court  on  writ  of  certiorarL 


(84  Fed.  1021.) 

SHORES  LUMBER  CO.  v.  THE  JOHNSON.  (Circuit  Court  of  Appeals, 
Seventh  Circuit.  November  9,  1896.)  No.  327.  Appeiil  from  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Illinois.  C.  E.  Kremer,  for  ap- 
pellant W.  H.  Condon,  for  appellee.  Dismissed,  for  failure  to  print  record. 


(83  Fed.  1022.) 

SHOWERS  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Third  Cir- 
cuit.) In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania.  Before  ACHESON  and  DALLAS,  Circuit  Judges, 
and  KIRKPATRICK,  District  Judge. 

PER  CURIAM.  This  case  does  not  differ  from  that  of  Culp  v.  U.  S.,  27  0.  C. 
A.  294,  82  Fed.  990,  and  for  the  reasons  set  forth  in  the  opinion  in  that  case  the 
Judgment  herein  is  affirmed. 


Digitized  by  GooqIc 


686 


28  c.  C.  A.  REPORTS. 


m Fed.  1021.) 

SIOUX  CITY  TERMINAL  RAILROAD  & WAREHOUSE  CO.  et  al.  v. 
TRUST  CO.  OF  NORTH  AMERICA.  (Circuit  Court  of  Appeals.  Eighth  Cir- 
cuit. Deceml)er  17,  1SU7.)  No.  801.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Iowa.  Removed  to  supreme  court 
on  writ  of  certiorari.  See  27  C.  C.  A.  73,  82  I'ed.  124. 


(84  Fed.  102L) 

SMKETH  et  al.  t.  BEST  et  aJ.  (Circuit  (3ourt  of  Appeals,  Seventh  Circuit, 
October  7,  ISiMU  No.  204.  Api>eal  from  the  Circuit  Court  of  the  United  States 
for  the  Nortliern  District  of  Illinois.  Kpliraiin  Banning  and  Thomas  A.  Ban- 
ning, for  appellants.  James  I.  Kay  and  R.  D.  Totten,  for  appellees.  Dismissed, 
by  consenL 


(84  Fed.  1021.) 

SMILEY  V.  B.^RKER.  (Circuit  0)url  of  .\ppeala.  Eighth  Circuit)  No.  01.3. 
In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Wyoming. 
Application  to  the  supreme  court  for  writ  of  certiorari.  See  28  C.  C.  A.  83 
Fed.  684. 


(84  Fed.  1021.) 

SOUTHERN  RY.  CO.  v.  PARKER.  (Circuit  (}ourt  of  Appeals,  Fourth  Cir- 
cuit. February  5.  1898.)  No.  242.  In  Error  to  the  Circuit  Ckmrt  of  the  United 
St.Ttes  for  the  Western  District  of  North  Carolina.  Geo.  F.  Bason  and  (?baa. 
Price,  for  plaintiff  in  error.  Carter  & Weaver,  for  defendant  in  error.  Before 
GOFF,  Circuit  Judge,  and  PAUL  and  JACKSON,  District  Judges.  Dismissed, 
for  failure  to  file  record. 


(84  Fed.  1021.) 

STANLEY  v.  HOLCOMBE  et  al.  (Circuit  Q)urt  of  Appeals,  Fifth  Circuit, 
Dcccml)cr  24,  1897.)  No.  660.  Appe.^!  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia.  Alex.  C,  King,  for  appellee. 
Ai>peal  docketed  and  dismissed,  pursuant  to  the  sixteenth  rule. 


(83  Fed.  1022.) 

STRATIFP,  L.  T„  v.  UNITED  STATES.  (Circuit  Court  of  Appe.als,  Third 
Circuit.)  In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
Di.«!trict  of  Pennsylvania.  Before  .iClIESON  and  DALLAS,  Circuit  Judges, 
and  KIRKPATRICK,  District  Judge. 

PER  CT'RI.\M.  nils  case  does  not  differ  from  that  of  CJulp  v.  U.  S.,  27  C.  C. 
.V.  294,  82  Fed.  990,  and  for  the  reasons  set  forth  in  the  opinion  in  that  case  the 
judgment  herein  is  aftimietl. 


(83  Fed.  1022.) 

STRATIFF,  W.  D..  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Third 
Circuit.)  In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
I)l.<iiiet  of  Pennsylvania.  Before  .\CI1ES0N  and  DALLAS,  Circuit  Judges, 
and  KIRKPATRICK,  District  Judge. 
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PER  CURIAM.  Tills  case  does  not  differ  from  that  of  Culp  v.  S.,  27  C.  0. 
A.  294,  82  Fed.  990.  and  for  the  reasons  set  forth  in  the  opinion  in  that  case  the 
Judgment  herein  is  alhrmecL 


(84  Fed.  1021.) 

SYMONDS  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  First  Circuit. 
January  27,  1898.)  No.  215.  In  EiTor  to  the  Circuit  Oiurt  of  the  United  States 
for  the  District  of  Massachusetts.  “And  now  comes  the  United  States,  by  Boyd 
B.  Jones,  United  States  attorney  for  the  district  of  Massachusetts,  and  says: 
First.  That  this  is  a writ  of  error  to  review  a judgment  of  the  circuit  court, 
recovered  on  the  fourteenth  day  of  October,  A.  D.  1890,  for  the  sum  of  one 
thousand  and  twenty-one  and  seventy  one-hundredths  dollars  ($1,021.70)  dam- 
ages, and  costs  of  suit,  taxed  at  sixty-nine  dollars  and  twenty-flve  cents  ($69.25), 
in  favor  of  the  United  States  of  America,  against  said  Charles  E.  Syinonds,  in  an 
action  brought  under  section  3 of  the  act  of  congress  approved  February  26, 
1885  (23  Stat.  332),  and  commonly  known  as  the  ‘Alien  Contract  Labor  Act.’ 
Second.  That  the  aforesaid  plaintiff  In  error  has  heretofore,  to  wit,  on  the  sev- 
enteenth day  of  December,  1897,  made  an  offer  in  writing,  in  duplicate,  to  pay 
five  hundred  dollars  in  full  compromise  and  settlement  of  the  above-entitled  suit, 
and  heretofore,  to  wit,  on  the  seventeenth  day  of  December,  1897,  deposited  five 
hundred  dollars  with  the  assistant  treasurer  of  the  United  States  at  Boston,  to 
the  credit  of  special  account  No.  6,  as  required  by  the  treasury  regulations,  on 
account  of  and  for  the  purposes  of  the  aforesaid  offer  and  settlement.  Third. 
That  the  solicitor  of  the  treasury  has  Instructed  the  United  States  attorney  to 
submit  said  offer  to  the  court  for  Its  consent  thereto,  under  the  provisions  of 
section  2 of  the  act  of  congress  approved  March  3,  1891  (26  Stat.  108),  and  that 
the  plaintiff  in  error  has  prepared  and  desires  to  submit  a motion  to  the  court 
for  such  consent,  In  accordance  with  the  provisions  of  said  section.  Wherefore 
the  United  States  pray  this  honorable  court  to  reverse  said  Judgment,  and  re- 
mand said  cause  to  said  circuit  court,  in  order  that  said  circuit  court  may  re- 
ceive said  motion  and  may  consider  and  take  action  thereon,  and  that  further 
* proceedings  may  be  had  in  said  catise  according  to  law.  Boyd  B.  Jones,  United 
States  Attorney.”  W.  D.  Northend*.  for  plaintiff  in  error.  Boyd  B.  Jones  and 
Frederick  P.  Cabot,  for  the  United  States. 

PER  CURIAM.  Upon  the  motion  of  the  attorney  of  the  United  States,  and 
by  consent  of  the  plaintiff  in  error,  it  is  ordered  and  adjudged  that  the  judgment 
of  the  circuit  court  be,  and  the  same  is,  reversed,  and  that  this  cause  be  re- 
manded to  the  circuit  com:t  for  further  proceedings  according  to  law. 


(83  Fed.  1022.) 

TUNSTAT/L  v.  RICHMOND  Sr  D.  R.  CO.  et  al.  (Circuit  Court  of  Appeals, 
Fourth  Circuit.  November  3,  1S07.)  No.  194.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Carolina.  A.  S.  Barn- 
ard (W.  A.  Smith  and  T.  H.  Cobb  on  the  brief),  for  plaintiff  in  error.  George 
F.  Bason  and  Charles  Price,  for  defendants  in  error.  Before  FULLER,  Cir- 
cuit Justice,  GCFF,  Circuit  Judge,  and  BRAWLEY,  District  Judge. 

BRAWLEY,  District  Judge.  This  case  was  heard  at  the  same  term  witli 
Patton  V.  Railway  Co.,  82  P'ed.  979,i  and  Is  governed  by  the  principles  therein 
decided.  The  accident  occurred  at  the  same  place  where  Patton  was  injured, 
and  the  attendant  circumstances  were  substantially  the  same.  This  wreck 
was  in  1890.  and  there  was  testimony  of  several  accidents  at  the  same  place 
previous  to  that  time.  There  was  some  testimony  that  the  engineer  of  this 
train  was  reckless,  and  known  to  l>e  so  by  the  defendant  company.  To  this 
we  attach  no  consequence,  but.  as  the  proof  showed  that  there  was  no  guard 
mil  at  the  curve,  and  that  there  were  other  defects  in  the  track,  we  are  of 


1 27  C.  C.  A.  287. 
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opinion  that  there  was  sufficient  testimony  to  po  to  the  jury,  and  that  there 
was  error  in  granting  the  nonsuit.  The  Judgment  of  the  court  below'  is 
reversed. 

fiOFF.  Circuit  Judge.  For  reasons  stated  in  the  opinion  filed  by  me  at  the 
present  term  of  the  court.  In  the  case  of  Patton  v.  Railway  Co.,  supra.  1 dis- 
sent from  the  judgment  entered  by  the  court  in  this  case.  I think  the  cases 
there  cited  show  conclusively  that  the  court  did  not  err  in  directing  a non- 
suit in  this  case.  While  it  was  shown  that  there  was  no  guard  rail  at  the 
point  where  the  accident  occurred,  still  there  was  no  evidence  that  tende^i 
to  prove  that  It  would  have  been  prevented  had  such  a rail  been  placed  at 
that  point  On  the  contrary,  there  was  positive  evidence,  and  that  of  an 
expert,  that  a guard  rail  would  not  have  prevented  the  accident.  A careful 
examination  of  the  testimony  forces  me  to  the  conclusion  that  there  was  no 
evidence  before  the  Jury  showing  negligence  on  the  part  of  the  defendant, 
and  I conclude  that  it  would  have  been  the  duty  of  the  court  to  set  aside 
the  verdict,  had  one  been  rendered  in  favor  of  the  plaintiff.  Therefore  I hold 
that  the  action  of  the  Judge  In  directing  a nonsuit  was  proper.  In  my  opin- 
ion, the  Judgment  of  the  court  below  should  be  affirmed. 


(84  Fed.  1022.) 

UNITED  STATES  v.  GOLDENBERG.  (Circuit  C!onrt  of  Appeals.  Second 
Circuit.)  No.  35.  Questions  of  law  certified  to  the  supreme  court  of  the 
United  States.  See  78  Fed.  927;  IS  Sup.  Ct  3. 


(84  Fed.  1022.) 

UNITED  ST.\TES  v.  UNION  PAC.  RY.  CO.  (Circuit  Court  of  Appeals, 
Eighth  Circuit.)  No.  133.  Questions  of  law  certified  to  the  supreme  court  of 
the  United  States.  See  18  Sup.  Ct.  167. 


(84  Fed.  1022.) 

VEXXER  V.  F.\RMERS’  LOAN  & TRUST  CO.  et  al.  (Circuit  Court  of  Ap- 
peals. Eighth  Circuit.  January  31,  1898.)  Nos.  1012,  1022.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  Iowa.  W.  E. 
Blake  (M.  E.  Blake,  on  the  brleO,  for  appellant  H.  Scott  Howell  and  W.  A 
Underwood  (W.  C.  Howell,  Herbert  B.  Turner,  David  McClure,  and  Louis  B. 
Rolston,  on  tlie  brief),  for  appellees.  Before  SANBORN,  Circuit  Judge,  and 
1*111  LIPS,  District  Judge. 

PER  CURIAM.  The  Judges  who  heard  this  case  are  divided  in  opinion  upon 
the  questions  it  presents,  and  the  decree  below  is  accordingly  affirmed,  without  an 
opinion. 


(83  Fed.  1023.) 

VILLAGE  OF  OQUAWKA  v.  PORTSMOUTH  SAV.  BANK.  (Circuit  Court 
of  Appeals,  Seventh  (Circuit.  January  3,  1898.)  No.  363.  In  Error  to  the 
CIreuit  Court  of  the  United  States,  for  the  Southern  Division  of  the  Northern 
District  of  Illinois,  I.  M.  Kirkpatrick  and  E,  G.  Alexander,  for  plaintiff  in 
error.  A.  W.  Martin,  for  defendant  in  error.  Before  WOODS,  JENKINS, 
and  SIIOW.VLTER.  Circuit  Judges. 

PER  CURIAM.  On  the  authority  of  the  decision  in  Village  of  Oqnawka  v. 
tJraves,  27  C.  C.  A.  327,  !S2  F«h1.  5G8,  the  judgment  in  this  case  Is  reverse<l.  and 
tile  on  use  remanded,  with  the  direction  that  Judgment  be  entered  for  the  pLaintiff 
in  error. 
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(84  Fed.  1023.) 

WALDETl  V.  ULRICH.  (Circuit  Court  of  Appeals,  Third  Circuit  February 
9,  1808.)  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
New  Jersey.  For  opinion  of  circuit  court  see  83  Fed.  477.  Dismissed,  pursuant 
to  the  twentieth  rule. 


(84  Fed.  1023.) 

WEAVER  T.  TABOR  et  al.  (Circuit  Ourt  of  AppK?aIs.  Fifth  Circuit.  Sep- 
tember 1807.)  No.  (J30.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Nortliern  District  of  Texas.  D.  A.  Kelley,  for  aptH*Ilee.  Appeal  dock- 
eted and  dismissed,  on  certificate,  pursuant  to  the  sixteenth  rule. 


(84  Fed.  1023.) 

WEST  V.  MORRIS  et  al.  (Circuit  C3ourt  of  Appeals,  Eighth  Circuit.  Janu- 
ary 21,  1898.)  No.  9'2Tk  . Ap[)efll  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado.  T.  A.  Gram,  for  appellant.  Gustave  C.  Bartels, 
James  H.  Blood,  and  J.  C.  Helm,  for  appellees.  Dismissed,  with  costs,  for 
failure  of  appellants  to  comply  with  the  order  of  December  15,  1897,  requiring 
the  appellants  to  deposit  the  amount  of  the  estimated  coat  of  printing  the  record, 
and  to  direct  the  printing  thereof,  on  or  before  January  3,  180& 


(84  Fed.  1023.) 

WILSON  V.  WARD  LUMBER  CO.  (Circuit  Court  of  Appeals.  Eighth  Cir- 
cuit. December  6,  1897.)  No.  745.  In  Error  to  the  Circuit  Ck)urt  of  the  United 
States  for  the  Eastern  District  of  Missouri.  II.  J.  Cantwell  and  Albert  W.  Ed- 
wards, for  plaintiff  In  error.  Martin  li.  Clardy.  for  defendant  in  error.  Dis- 
missed, with  costs,  on  motion  of  the  plaintiff  in  error.  See  07  Fed.  074. 

28  C.C.A.-44 


End  op  Cases  in  Vol.  28. 


Digitized  by  Google 


INDEX. 


ABATEMENT  AND  REVIVAL 


Election  of  remedy,  see  “Election  of  Remedies.” 


ABUTTING  OWNERS. 


Rights  In  streets  in  cities,  see  “Municipal  Corporations,”  4. 


ACCEPTANCE. 

Of  offer  of  proposal,  see  “Contracts,”  1. 

ACCOMMODATION  PAPER. 


See  “Bills  and  Notes.” 


ACCOUNT  STATED. 

Right  of  action. 

It  seem.s  that  If  one  of  the  parties  to  an  illegal  and  unenforceable  con- 
tract, who  has  received  profits  under  it,  admits  that  a specified  sum  Is  due 
to  the  other  party,  the  latter  might  maintain  an  action  upon  an  account 
stated  between  them. 

—Hoffman  v.  McMullen,  83  Fed.  372 28  C.  C.  A.  178 


ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence,  see  "EvldenL*e,”  2. 


ACTION. 


Bar  by  former  adjudication,  see  “Judgment,”  2. 

Election  of  remedy,  see  “Election  of  Kemeflies.” 
Enforcement  or  foreclosure  of  lien,  see  “Maritime  Liens,”  2. 
Jurisdiction  of  courts,  see  “Courts.” 

Laches,  see  “Equity,”  2. 

Limitation  by  statutes,  see  “Limitation  of  Actions.” 

Actions  between  parties  in  particular  relations. 

See  “Master  and  Servant,”  6. 


Actions  by  or  against  particular  classes  of  parties. 
See  “Carriers,”  2;  “Corporations,”  7. 

Stockholders,  see  “Corporations,”  3. 


2S  C.C.A. 
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Particular  causes  or  grounds  of  action. 

Soe  “Account  Stated”;  “Bonds.”  2;  “Collision”;  “Conspiracy**; 

“Insurance,”  6-8;  “Libel  and  Slander,”  2,  3. 

Breach  of  contract,  see  “Contracts,”  0;  “Vendor  and  Purchaser.’* 
lnfriup«‘nient  of  copyright,  see  “Copyrights,”  2. 

of  patent,  see  “Patents,”  7. 

Personal  injuries,  see  “Master  and  Servant,”  6;  “Railroads,’*  3. 


“Fraud.*’ 


2; 


Particular  forms  of  special  relief. 

“Injunction.” 

Foreclosure  of  mortgage,  see  “Mortgages.”  3. 

Reformation  of  written  instrument,  .see  “Reformation  of  In.stniments.” 


Particular  proceedings  in  actions. 

See  “Appearance”;  “Costs”;  “Damages”;  “Evidence”; 

ment”;  “Limitation  of  Actions”;  “Process”;  “Trial.” 
Nonsuit,  see  “Trial,”  2. 


“Execution”; 


“Judg- 


Particular  remedies  in  or  incident  to  actions. 
See  “Injunction.” 


Proceedings  in  exercise  of  special  jurisdiction. 

Criminal  prosecutions,  see  “Criminal  Law.” 

Suits  in  admiralty,  see  “.Admiralty”;  “Collision,”  7;  “Maritime  Liens,*’  2; 
“Shipping,”  2. 

in  equity,  see  “Equity.” 

Review  of  proceedings. 

See  “Appeal  and  Error.” 


Grounds— Illegal  transactions. 

It  seems  that.  If  parties  to  an  illegal  and  unenforceable  agreement  con- 
tinue their  partnership  by  investing  the  proceeds  in  property,  neither  of 
tliem  could  set  up,  as  against  the  other,  tluit  the  money  thus  invested  was 
derived  as  profits  from  an  illegal  transaction  in  which  the  rights  of  the 
public  were  involved. 

—Hoffman  v.  McMullen,  83  Fed.  372 28  C.  C.  A.  178 


ADJUDICATION. 


Operation  and  effect  of  former  adjudicaticn,  see  “Judgment,”  2-4. 


ADMIRALTY. 

See,  also,  “Collision”;  “Maritime  Liens”;  “Salvage”;  “Shipping.** 

1.  Release  bond— Effect. 

When  a stranger  to  an  original  libel  in  rem,  claiming  to  be  the  owner, 
gives  a release  bond  conditioned  to  restore  the  vessel  as  the  court  shall 
direct,  pay  damages  for  its  use  and  detention,  and  “perform  any  other 
judgment  which  the  court  may  render.”  etc.,  he  thereby  becomes  a party 
to  the  cause,  and  is  bound  by  a default  decree  thereafter  entered  in  accord- 
ance with  stipulations  of  the  bond. 

—Briggs  v.  Taylor,  84  Fed.  681 28  C.  C.  A.  olS 

2.  Appeal. 

Qiimre:  Whether  tlie  act  of  February  16,  1S75  (IS  Stat.  315)  requiring 

circuit  courts  to  find  the  facts  in  admiralty  cases,  and  limiting  the  review 
of  the  cause  on  appeal  to  the  supreme  court  to  the  questions  of  law  arising 
on  the  record,  applies  to  causes  decided  by  the  district  courts  and  reviewed 
on  appeal  by  the  circuit  courts  of  appeal  under  the  Judiciary  act  of  ISld, 
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But,  in  any  event,  the  cause  goes  to  the  circuit  court  of  appeals  for  review, 
rather  than  for  trial. 

—Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  495 28  C.  C.  A.  4tl6 

3.  Costa. 

In  cross  appeals  heard  together  on  the  same  evldenc*e  only  one  docket  fee 
is  taxable. 

—The  Rabbonl,  84  Fed.  G81;  The  NeUle  K.  Kumball,  Id. . . .28  C.  C.  A.  517 


ADMISSIONS. 


As  evidence,  see  “Evidence,”  2. 


ADVERSE  POSSESSION. 

See  “Limitation  of  Actions.” 

AGENCY. 

See  “Principal  and  Agent.” 

AGREEMENT. 

See  “Contract.^.” 

ALTERATION  OF  INSTRUMENTS. 


See  “Reformation  of  Instruments.” 


AMENDMENT. 

Of  particular  legal  proceedings,  see  “Process,”  2. 


APPEAL  AND  ERROR. 


Review  of  criminal  prcsecutions,  see  “Criminal  Law,”  3. 

of  proceedings  in  admindiy,  .s(H‘  ••Admiralty.”  2. 

1.  Deolsiona  reviewable— Finality  of  determination. 

Orders  denying  motions  for  new  trial  are  not  revicwable  In  the  federal 
courts. 

— .Slgafus  V.  Porter,  84  Fed.  430 28  C.  C.  A.  443 

An  order  signed  by  the  judge,  and  entered  by  the  clerk,  finally  dismls.sing 
certain  of  the  defendants  from  the  case,  ami  directing  the  costs  to  be  taxed. 
Is  a final  appealable  order,  though  the  amount  of  the  costs  are  not  taxed 
and  inserted  therein;  and  a writ  of  error  taken  more  than  six  months  there- 
after must  be  dismissed,  although  a more  formal  Judgment  was  afterwards 
entered,  less  than  six  months  before  the  allowance  of  the  writ. 

—Prescott  & A.  C.  Ry.  Co.  v.  Atchison,  T.  & S.  F.  R.  Co.,  81  Fetl.  213. . 

28  C.  C.  A.  481 

2.  Preservation  and  reservation  in  lower  court  of  grounds  of  review. 

A ruling  admitting  the  testimony  of  an  expert  over  a general  objection 
will  not  be  reviewed  because  a subsequent  cross-examination  showed  the 
witness  to  be  incompetent,  where  no  request  to  examine  us  to  his  com- 
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petenoy  was  made  by  the  party  objecting,  and  no  motion  was  made  to 
strike  out  his  evidence  after  the  cross-examination. 

— Sigafiis  V.  Porter,  84  Fed.  430 28  C.  C.  A.  443 

An  objection  to  the  testimony  of  an  expert  witness  as  to  the  quality 
of  ore  produced  by  a mine  as  “Incompetent,  Irrelevant,  and  immaterial” 
Is  too  general  to  support  a specific  assignment  of  error  on  the  ground 
that  It  had  not  been  shown  that  the  witness  was  at  the  mine  at  the  par- 
ticular time  inquired  about 

— Slgafus  V.  Porter,  84  Fed.  4.30 28  C.  C.  A.  443 

3.  Proceedinga  for  trauafer  of  oaose— >Time  of  taking  prooeedlnga. 

Where,  in  accordance  with  the  local  practice,  a motion  for  new  trial  Is 
made  after  judgment  the  Judgment  does  not  become  eflfective,  for  the  pur- 
poses of  a writ  of  error,  until  such  motion  is  disposed  of.  and  the  time  lim- 
ited by  statute  for  the  allowance  of  a writ  to  review  the  judgment  mns 
from  that  date. 

— Altenlx*rg  v.  Grant,  83  Fed.  980 28  C.  C.  A.  244 

4.  — Writ  of  error,  oltatloii,  or  notice. 

A writ  of  error  will  not  be  dismissed  by  the  circuit  court  of  api)cals  be- 
cause return  therwf  was  not  made  until  one  day  after  it  was  returnable  by 
its  terms. 

~-\ltenberg  v.  Grant,  83  Fed.  980 28  C.  C.  A.  244 

Where  a writ  of  error  Is  seasonably  returned  and  docketed  in  the  circuit 
court  of  appeals  In  vacation,  before  the  term  next  ensuing  after  its  allow- 
ance, the  court  may  at  such  term  order  an  alias  citation  to  bring  in  parties 
not  served  with  a former  citation,  though  the  time  for  taking  the  writ  has 
then  expired. 

— Altenherg  v.  Grant,  83  Fed.  980 28  C.  C.  A.  244 

An  appeal  presenting  a question  whether  a judgment  creditor  of  a rail- 
road company  or  the  trustee  of  its  mortgage  bondhohiers  is  entitled  to  pri- 
ority of  lien  must  be  dismissed  on  motion  of  the  trustee,  when  no  citation 
has  been  addressed  to  or  .served  uj)on  it. 

—Boyd  v.  Stuttgart  & A.  It.  It.  It.,  84  Fed.  9 28  C.  C.  A.  262 


5.  Record  and  proceedings  not  in  record. 

A memorandum  of  opinion  filed  by  tlie  trial  judge  is  no  part  of  the  record 
in  the  case,  and  assignments  of  error  based  tliereon.  and  not  siipi>orted  by 
exceptions  properly  taken  and  preserve<l  in  the  record,  will  not  be  consid- 
ered by  the  cirenit  court  of  appeals.  76  Fed.  623.  modified. 

—North  Amerirau  Loan  & Trast  Co.  v.  (ailonial  & U.  S.  Mortg.  Co.,  83 
TtKl;  Colonial  & U.  S.  Mortg.  Co.  v.  North  American  Loan  & 
Trust  Co.,  Id 28  C,  C.  A.  SS 

To  enable  the  circuit  court  of  apiieals  to  review  the  action  of  the  circuit 
court  upon  the  adintsslon  or  exclusion  of  evidence,  the  evidence  to  which 
the  exception  is  direelwl  must  l)c  lucorporalCHl  In  the  hill  of  exceptions. 

—National  Masonic  Acc.  Ass’u  of  Des  Moines  v.  Sparks,  83  Fed.  225. . 

28  C.  C.  A.  399 


6. 


In  order  that  the  opinion  of  the  court.  In  a case  tried  without  a Jury,  may 
be  treated  as  a 8])ecial  findiug  of  facts,  so  that  assignments  of  eiTor  may 
be  based  tli(‘reon.  Its  statement  of  the  facts  found  should  not  be  mingled 
with  the  evidence,  or  witJi  discussions  of  law  or  the  reasons  for  the  court's 
Conclusions. 

—National  Masonic  Acc.  Ass’n  of  Des  Moines  v.  Sparks.  S3  Fed.  22.‘>. . 

28  C.  C.  A.  399 

Assignment  of  errors. 

Upon  a writ  of  error  tlie  objection  that  tlie  circuit  court  made  neither  gen- 
eral nor  special  findings  of  fact  cannot  be  cousidered,  unless  raisetl  by  the 
assignment  of  errors. 

—National  Masonic  Acc.  Ass’u  of  Des  .Moim  s v.  Sp;uks,  83  F.ni.  22."». . 

28  C.  C.  A. 
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On  error  to  a circuit  court  from  a ruling  directing  a verdict  for  the  de- 
fendant, the  assignment  of  errors  should  contain  a separate  specification 
for  each  count  of  the  declaration  upon  which  the  right  to  go  to  the  Jury 
I3  fi 

— Kussell  V.  Bohn  Mfg.  Co.,  83  Fed.  976 28  C.  0.  A.  243 

A specification  that  “the  court  erred  in  taking  the  case  from  the  jury, 
and  directing  a verdict  for  the  defendant,”  is  sufficient,  under  rule  11,  pro- 
viding that  the  court  may,  at  Its  option,  notice  a plain  error  not  assigned, 
and  the  proceedings  will  be  reversed  when,  from  the  record,  there  appears 
nothing  to  bar  a recovery  on  one  cause  of  action  set  forth  In  the  declara- 
tion. but  the  new  trial  In  such  case  will  involve  only  questions  affecting 
such  cause. 

—Russell  V,  Bohn  Mfg.  Co.,  83  Fe<l.  976 28  C.  C.  A.  243 

Under  an  assignment  that  the  court  erred  In  excluding  evidence  to  show 
that  a certain  feature  of  an  Infringing  scene  In  defendant’s  play  was  not 
a material  part  of  “plaintiff’s  play,”  it  cannot  be  held  that  the  court  erred 
In  excluding  evidence  that  this  feature  was  not  a material  part  of  defend- 
ant's play,  and  that  his  play  continued  to  be  successful  after  this  feature 
was  eliminated. 

—Brady  v.  Daly,  83  Fed.  1007 28  C.  C.  A.  253 

Assignments  of  error  which  are  predicated  upon  the  oi)inion  of  the  court, 
or  on  reasons  given  by  the  court  for  it.s  ruling  or  decree,  are  not  available. 

—Evans  v.  Suess  Ornamental  Class  Co.,  83  Fed.  706 28  C.  0.  A.  24 

7,  8.  Il«view— Collat«ral  questions. 

A suit  was  i»rouglit  on  liirec  patents,— one  for  a railroad  spike,  another 
for  a machine  for  making  the  spike,  and  a third  for  a method  of  making 
the  spike.  The  court  granted  an  Injunction  or  the  spike  and  machine  pat- 
ents, but  refused  an  ittjunction  on  the  method  patent;  the  decree  stating 
that  It  was  without  prejudice  to  complainant’s  rights  thereunder.  Defend- 
ant appealed  from  the  decree  “so  far  as  the  same  grants  an  Injunction,” 
and  plaintiff  took  no  appeal.  Htld,  that  neither  party  was  entitled  to  have 
the  appellate  court  consider  the  method  patent. 

-Diamond  State  Iron  Co.  v.  Goldie,  84  Fed.  972 28  C.  C.  A.  589 

9.  Qnestioiui  of  faet,  Terdlots,  and  findings. 

In  a case  tried  to  the  court,  a jury  being  waived,  the  only  question  relative 
to  the  findings  is  whether  or  not  they  are  sufficient  to  sustain  the  judgment, 
and  no  question  of  the  sufficiency  of  the  evidence  to  sustain  the  findings  can 
be  considered. 

—Smiley  v.  Barker,  83  Fed.  684 28  C.  C.  A.  9 

Assignments  of  error  involving  questions  of  fact  will  not  be  considered 
on  error  in  law  actions,  and  particularly  where  the  bill  of  exceptions  does 
not  purport  to  contain  all  of  the  evidence, 

—Crawford  v.  Foster,  83  Fed.  975 28  C.  C.  A.  242 

Where  a jury  is  waived,  and  the  court  makes  a general  finding  upon 
evidence  produced,  and  not  upon  an  agreed  statcnnuit  of  facts  or  case 
stated,  the  appellate  court  cannot  consider  alleged  error  In  making  the 
finding. 

—Burrows  v.  Nlblack,  84  Fed.  Ill 28  C.  C.  A.  130 

A judgment  at  law,  entered  on  an  agreed  statement  of  facts  or  case 
stated,  under  Rev.  St.  §1  649,  700,  can  be  reviewed  on  error  only  as  to  ques- 
tions of  law. 

—Burrows  v.  Niblack,  84  Fed.  Ill 28  C.  C.  A.  130 

On  error  from  proceedings  to  revive  a judgment,  in  which  the  court  ma<lc 
no  special  finding,  the  only  questions  for  review  are  rulings  made  on  the 
heating  of  the  petition.  Affirming,  on  rehearing,  28  C.  C.  A.  242,  83  Fed. 
975. 

-Crawford  v.  Foster,  84  Fed.  939 28  C.  C.  A.  676 
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10.  Harmless  error. 

A <*nu8e  will  not  be  reversed  for  purely  formal  errors  in  awarding  an 


execution  when  no  prejudice  results. 

—Crawford  v.  Foster.  8.'1  Fe<l.  J)75 28  C.  C.  A.  242 

11.  Heterminatlon  and  disposition  of  eanse— Heeision  in  general. 

A question  wliich  has  been  settled  by  the  decision  of  an  appellate  court 
will  not  be  again  considered  by  such  court  in  the  same  suit. 

— Alalwinm  (4.  S.  R.  Co.  v.  Carroll,  Fed.  772 28  C.  C.  A.  2»«T 


12.  Affirmance. 

If,  upon  writ  of  error,  upon  consideration  of  the  whole  findings  or  facts, 
and  u]K)n  a proper  view  of  the  law  applicable  thereto,  the  judgment  is  right. 
It  w'lll  not  be  reversed  merely  because  the  lower  court  ruled  erroneou.sIy 
upon  the  law  of  the  case. 

—Cray  v.  Smith,  83  Fed.  824 28  C.  C.  A.  1»;S 

13.  ModiiRcation. 

A motion  to  modify  an  order  of  affirmance  will  be  denied,  when  the  motion 
is  filed  long  after  the  term  at  which  the  order  wn.s  entered. 

—Minnesota  Tribune  Cn.  v.  Associated  Press,  84  Fed.  921.  .28  C.  C.  A.  5»W 

14.  ResrersaL 

A just  Judgment,  which  Is  warranted  by  the  record  and  the  facts,  will  not 
be  reversed  because  it  was  based  on  a wrong  reason. 

. —Smiley  v.  Barker,  83  Fed,  684 28  C.  C.  A.  9 


APPEARANCE. 


General  or  special  appearance. 

Parties  wlto  enter  a sp»*<  lal  appearance,  and  thereupon  file  motions  to  dis- 
miss the  suit  for  want  of  jurls<liction  and  for  want  of  cqultj',  and  to  discharge 
a receiver  and  dissolve  a temporary  injunction  for  want  of  jurisdiction,  and 
because  no  previous  notice  was  given  of  the  application  for  the  injunction,, 
and  it  was  issued  in  term  time,  without  requiring  complainant  to  give  bond, 
must  be  held  to  have  appeared  generally  In  the  cause. 

— Edgcll  V.  Felder.  84  Fed.  09 28  C.  C.  A.  382 

A special  appearance  for  the  purpose  of  objecting  to  the  Jurisdiction  Ix*- 
comes  general  If  the  defendant  then  disputes  the  merits  of  the  cause,  and 
no  words  of  reservation  can  make  an  appearance  special  which  is  In  fact 
to  the  merits. 

—Crawford  v.  Foster,  84  Fed.  939 28  C.  C.  A.  57G 


APPLIANCES. 

Liability  of  employer  for  defects,  see  “Master  and  Servant,”  2. 


APPORTIONMENT. 

Of  salvage  compensation,  see  “Salvage.”  2. 

ASSESSMENT. 

Of  damages,  see  “Damages,”  4. 

ASSIGNMENT  OF  ERRORS. 


See  “Appeal  and  Error,”  6. 
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ASSIGNMENTS. 

Transfers  of  partlenlar  aptn-les  of  property,  rights,  or  Instruments,  see  “Pat- 
ents,” 5. 

ASSUMPSIT.  ACTION  OF. 

See  “Account  Stated.” 

ASSUMPTION. 

Of  risk  by  employ^,  see  “Master  and  Servant,”  5. 

ATTORNEY  AND  CLIENT. 

Attorneys  In  fact,  see  “Principal  and  Agent” 

BAILMENT. 

See  “Carriers,”  2. 

BANKRUPTCY. 

Fraudulent  preference  by  natlcnal  banks,  see  “Banks  and  Banking.”  4. 


BANKS  AND  BANKING. 

1.  Banking  corporatlomfl  and  assoelationfr—Offleevs  and  agents. 

The  purchase  of  a note  by  the  preslueiii  and  managing  otiu-cr  of  a bank, 
for  which  he  paid  from  its  funds  over  witn  knowledge  that  it  was 

burdened  with  a guaranty  made  by  the  paye<>,  which  might  defeat  Its  col- 
lection, is  such  negligence  as  renders  him  liable  to  account  to  the  Imnk  or  its 
creditors  for  any  loss  which  resulted. 

—Stearns  v.  I.awrence,  83  Feil.  738 28  C.  C.  A.  CO 

Where  the  presPlent  of  a bank  negligently  purchased  a note,  subject  to  a 
condition  which  defeated  Its  colIe<'tloii,  the  bank  is  cntltl«‘d  to  recover  from 
him,  as  a part  of  the  loss  resulting,  the  expense  of  an  iinsnccessful  defense 
made  by  him  for  the  bank  to  an  action  brought  by  the  maker  of  the  note  to 
enforce  the  condition. 

—Stearns  v.  Lawrence.  S3  p-ed.  7.‘18 28  C.  C.  A.  CO 

2.  Fnnotions  aad  dealimga— Represeutatlon  of  bank  by  officers. 

The  cashier  of  u bank  does  not  act  as  its  agent  or  represenintive  in  an- 
swi'ring  an  Inquiry  addressed  to  him  l>y  another  bank  as  to  the  business 
standing  of  a third  person;  and  the  l)ank  is  not  bound  or  estopped  by 
statements  so  made  by  him,  his  act  being  one  not  relating  to  the  business 
of  bis  bank,  but  simply  one  of  customary  courtesy,  rendered  without  con- 
sideration. 

—First  Nat.  Bank  v.  Marshall  & Ilsley  Bank,  83  Fed.  726.  .28  C.  C.  A.  42 

3.  £ioa&«  and  dlsoonnts. 

ITie  facts  that  the  president  of  a corporation  for  which  a bank  discounted 
notes,  in  the  ordinary  and  usual  course  of  its  business.  Avas  vice  president 
of  the  bank,  and  that  the  secretary,  who  represented  the  corporation  in 
the  transaction,  was  also  a director  of  the  bank,  do  not  charge  the  bank 
with  notice  of  a secret  infirmity  in  one  of  such  notes,  where  neither  of  such 
officers  represented  the  bank  In  the  transaction. 

—Holm  v.  Atlas  Nat.  Bank,  84  Fwl.  HP 28  C.  C.  A.  2P7 
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4.  National  banks. 

The  purchase  of  Its  own  stock  by  a national  bank,  not  for  the  purpose  of 
preventing,  or  neces.sary  to  prevent,  a loss  upon  a debt  previously  con- 
tracted, is  illegal,  and  the  bank  may  maintain  an  action  at  law  to  recover 
the  money  paid  therefor  without  tendering  back  the  stock. 

—Burrows  v.  Niblack,  84  Fed.  Ill 28  C.  C.  A.  130 

Rev.  St.  8 5242,  declaring  void  payments  made  by  a national  bank  after 
the  commission  of  an  act  of  bankruptcy,  or  in  contemplation  thereof,  with 
a view  to  prevent  the  lawful  application  of  Its  assets,  means  an  act  of  bank- 
ruptcy or  Insolvency  in  the  legal  sense  of  a failure  to  pay  current  obliga- 
tions in  the  ordinary  course,  and  does  not  invalidate  payments  made  in  the 
usual  course  of  business  before  commission  of  any  such  act,  and  not  in 
contemplation  thereof,  though  the  bank.  If  wound  up  at  the  time,  w*ould 
in  fact  be  unable  to  meet  all  its  obligations. 

—Hayden  v.  Chemical  Nat.  Bank,  84  Fed.  874  28  C.  C.  A-  548 

When  a national  bank  indebted  to  another  bank  makes  remittances  to  it 
by  mail  in  the  ordinary  course  of  business,  title  thereto  passes  when  the 
letter  is  placed  in  the  mails;  so  that.  If  made  in  good  faith,  not  after  an  act 
of  insolvency,  or  in  contemplation  thereof,  and  inno<*ently  received  by  the 
creditor,  the  latter  may  apply  tliem  to  cancel  the  indebtedness,  though  the 
remitting  bank  in  fact  fails  before  tliey  are  received. 

—Hayden  v.  Chemical  Nat.  Bank,  84  Fed.  874 28  C.  C.  A.  548 


BAR. 

Of  action  by  former  adjudication,  see  "Judgment,”  2. 

BILL  OF  EXCHANGE. 

See  “Bills  and  Notes.” 

BILLS  AND  NOTES. 


1.  Negotiability  and  transfer— Transfer  by  indorsement. 

The  indorsement  of  a note  without  recourse,  after  maturity,  by  a bank 
to  whom  It  was  sent  for  collection,  to  one  paying  full  value  therefor,  but 
who  prior  to  said  transfer  was  a stranger  thereto,  is  not  a payment  of  the 
debt,  but  is  a valid  transfer  of  the  note  with  its  security. 

—McDonnell  v.  Burns,  8,'i  Fed.  80t> 28  C.  C.  A.  174 

2.  Payment  and  discbarge. 

A bank  returned  a note  at  maturity  to  a customer,  for  whom  It  had  bo<*n 
discounted,  and  who  had  indorsed  It.  listing  it  with  paper  It  had  that  day 
paid  for  the  customer  at  the  clearing  house,  in  accordance  with  an  arrange- 
ment between  tliera.  It  also  made  entries  on  its  books  as  thoiigli  tlie 
note  had  been  paid.  The  customer,  however,  erased  the  note  from  the 
list,  and  returned  It  unpaid,  and  the  bank  entries  were  erased.  Ueld,  that 
such  transaction  did  not  constitute  a payment  with  bank,  so  ns  to  revest 
the  title  to  the  note  in  the  Indorser,  or  deprive  the  bank  of  its  previou< 
character  of  bona  fide  holder. 

—Holm  V.  Atlas  Nat,  Bank,  84  Fed.  119 28  C.  C.  A.  2li7 


BONA  FIDE  PURCHASERS. 


Settlers  on  and  claimants  of  public  lands,  see  "Public  Lands.”  5. 
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BONDS. 


In  admiralty,  see  “Admiralty,”  1. 

1.  Requiaitea  and  -validity. 

A contractor’s  boud,  seciirlnjf  the  payment  of  material  furnished  and 
labor  performed  In  the  construction  of  a public  Improvement,  containing 
unauthorized  conditions  protertlng  the  city,  and  naming  the  city  as  obligee, 
Instead  of  the  people  of  Mi<*higan,  as  required  by  How.  Ann.  St.  Mich. 
§ 8411b,  is  Invalid  as  a statutory  bond,  but  valid  as  a common-law  obliga- 
tion. 

—Stephenson  v.  Monmouth  Min.  & Mfg.  Ck>.,  84  Fed.  114.  .28  C.  C.  A.  292 

2.  Actions. 

,\.  creditor  having  a beneficial  Interest  in  such  a bond  may  maintain  an 
net  ion  thereon  in  the  name  of  the  city  as  plaintiff,  without  the  consent  of 
the  city. 

—Stephenson  v.  Monmouth  Min.  & Mfg.  Co.,  84  Fed.  114.  .28  C.  0.  A.  292 


BREACH. 


Of  contract,  see  “Contracts,”  5. 

BROKERS. 

See  “Principal  and  Agent.” 

BURDEN  OF  PROOF. 


In  action  on  insurance  policy,  see  “Insurance,”  6. 


CANCELLATION  OF  INSTRUMENTS. 

See  “Kcfomiation  of  Instruments.” 


CARGO. 

See  “Shipping.” 

CARRIERS. 


1.  Control  and  regnlatlon  of  common  carriers— Xntorstate  and  inter* 

national  transportation. 

To  justify  a greater  cliarge  for  a shorter  distance  because  of  water  compe- 
tition, the  transportation  a.s  to  which  such  competition  exists  must  be  con- 
cerning freight  to  the  longer-distance  point,  which,  if  not  carried  by  the 
road  conii)lalned  of,  could  reach  that  point  by  water  transportation. 

— Behlmcr  v.  Louisville  & N.  II.  Co.,  83  Fed.  808 28  C.  0.  A.  229 

The  competition  of  one  transportation  line  cannot  be  said  to  meet  tliat  of 
another,  for  the  candage  of  traffic  from  any  particular  locality,  unless  one 
line  could  perform  the  service  If  the  other  did  not. 

— Bchlmer  v.  Louisville  & N.  R.  Co.,  83  Fed.  898 28  0.  O.  A.  229 

Where  a greater  rate  Is  charged  for  a shorter  than  for  a longer  concurrent 
haul  over  the  same  route.  It  Is  incumbent  on  the  carrier  to  show  the  exist- 
ence of  substantially  dissimilar  circumstances  and  conditions  to  justify  such 
charge. 

— Behlmer  v.  Louisville  & N.  R.  Co.,  83  Fed.  896 28  C.  C.  A.  229 
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Competition  between  carriers  subject  to  the  interstate  commerce  act  does 
not  produce  such  dissimilarity  of  circumstances  and  conditions  as  will  justify 
such  carriers  in  making  a greater  charge  for  a shorter  than  for  a longer  haul, 
without  authority  granted  by  the  commission. 

—Behlmer  v.  Louisville  & X.  R.  Co.,  83  Fed.  8t)8 28  C.  C.  A.  229 

Tliat  the  smaller  charge  for  the  longer  haul  is  of  great  imi)ortan<*e  to  the 
louger-distance  point,  in  enabling  Its  merchants  to  Imild  up  a great  trade 
that  would  otherwise  be  lost,  is  no  Justification  for  such  discrimination. 

-Kclilmer  v.  Louisville  & X.  K.  Co.,  811  Fed.  SDS 28  C.  C.  A.  229 

2.  Carriage  of  goods — I«oss  of  or  injiiry  to  goods. 

A railroad  company  received  certain  cotton  for  siii])ment  over  It.s  road  and 
a connecting  steamship  line.  It  owned  a wharf  at  the  point  of  connection, 
on  which  it  dei>osited  the  cotton,  and  from  which,  according  to  usage  l>etween 
the  two  carriers,  the  .steam.shlp  coiniwny  loaded  freight  into  Its  vessels, 
being  notified  when  goods  were  rweived  for  transfer  to  its  line,  and  such 
goods  being  check.^d  out  by  a clerk  of  the  railroad  company,  after  which  a 
receipt  was  taken  for  the  same.  The  steamship  company  was  notified  of 
the  arrival  of  the  cott<m.  and  requested  to  remove  it  as  soon  as  practicable; 
but,  before  It  had  done  so,  the  cotton  was  burned,  without  fault  or  negli- 
gence on  the  part  of  the  railroad  company.  Held,  that  there  had  Ix^n  no 
delivery  from  the  railroad  to  the  steamship  company,  which  had  acciulred 
no  right  of  control  over  the  cotton, 

—Texas  & P.  Ry.  Co.  v.  Clayton,  84  Fed.  305 28  C.  C.  A.  142 

Under  such  circumstances,  the  railroad  company  cannot  l)e  considereil  as 
having  ceased  to  hold  the  cotton  as  a carrier,  and  to  have  l>ec*ome  a w.are- 
hoiiseman,  it  having  done  nothing  evidencing  such  an  intention. 

—Texas  & P.  Ry.  Co.  v.  Clayton,  84  Fed.  305 28  C.  C.  A.  142 


See  “Equity.” 


CHANCERY. 


CHARGE. 


To  jury  in  civil  actions,  see  “Trial,”  4. 


CHATTEL  MORTGAGES. 


Comatmotion  and  operation— Lien  and  priority. 

A chattel  mortgage  <‘ov«‘ring  machinery  afterwards  placed  In  a mill  is 
prior  to  a deed  of  trust  executed  after  the  mortgage,  and  conveying  the 
mill  property,  when  the  grantor,  who  was  also  the  mortgagor,  treated 
such  machinery  as  personalty,  and  the  trust  deed  recites  that  it  is  sub- 
ject to  the  mortgage. 

—McDonnell  v.  Bums,  83  Fed.  866 28  C.  C.  A.  174 

When  several  notes,  falling  due  at  different  times,  are  secured  by  a 
chattel  mortgage,  the  note  first  maturing  is  entitled  to  priority  of  payment 
out  of  the  mortgaged  estate. 

—McDonnell  v.  Burns,  83  Fed.  860 28  C.  C.  A.  174 


CHEAT. 

See  “Fraud.” 

CHECKS. 

See  “Bills  and  Xotcs.” 
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CIRCUIT  COURTS  OF  APPEALS. 

See  “Courts  ” 3. 

Jurisdiction  In  admiralty  cases,  see  “Admiralty,”  2. 

CITATION. 

See  “Process.” 

On  appeal,  see  “Appeal  and  Error,”  4. 

CITIE?. 

See  “Municipal  Corporations.” 

CITIZENS. 

Citizenship  ground  of  Jurisdiction  of  United  Slates  courts,  see  “Coui'ts,”  1. 


CLAIMS. 

Against  United  States,  see  "United  States.” 
Mining  claims,  see  “Mines  and  Minerals,”  1. 

COLLISION. 


1.  Precantloiis  la  geaeral. 

The  master  of  a sailing  vessel  has  no  right  to  assume  the  duty  of  wheels- 
man at  a point  where  the  commerce  of  the  lakes  converges  to  a port  like 
that  of  Chicago.  It  is  his  duty  at  such  a time  to  keep  a vigilant  outlook, 
and  to  be  on  hand  on  tlie  deck,  where  he  can  observe  the  movements  of 
approa<‘hing  vessels,  and  give  orders  accordingly.  81  Fed.  237,  attlrmed. 

—The  Kochester,  84  Fed.  305 28  C.  C.  A.  428 

2.  Steam  veaseLi  meetlnK  or  erossiajg. 

Rules  19  and  23,  providing  tliat  wlien  steam  vessels  meet  on  crossing 
courses,  so  as  to  Involve  risk,  the  one  having  the  other  on  her  starboard 
side  shall  keep  out  of  the  way,  and  tlie  other  shall  hold  her  course,  are 
applicable  in  the  waters  of  the  North  river  opposite  New  York,  and  are 
binding  on  a steamer  or  tug,  though  incumbered  wltl>  a tow  on  a liawser; 
and  the  burdened  vessel  does  not  acquire  any  right  of  way  by  signaling 
first,  unless  the  privileged  vessel  assents  to  the  signal. 

— The  (icorge  S.  Sluiltz,  S4  Fed.  508;  The  Little  Silver,  Id.:  Cramer  v. 

Clancy,  Id.;  New  York  & M.  P.  S.  S.  Co.  v.  Same,  Id.  .28  C.  C.  A.  476 

If  the  burdened  steamer  persists  In  crossing  the  bow'  of  the  privileged 
steamer  in  the  face  of  danger,  intending  to  force  the  latter  to  give  way. 
she  will  be  primarily  responsible  for  a resulting  catastrophe;  and  the 
privileged  vessel  will  not  share  In  such  responsibility,  unless  she  persists 
In  her  course  and  speed  after  it  becomes  apparent  that  the  burdened  ves- 
sel has  gone  so  far  as  to  make  It  impossible  to  keep  out  of  the  way  by 
changing  course,  stopping,  or  reversing. 

—The  George  S.  Shultz.  .84  Ftnl.  50S;  The  Little  Silver,  Id.;  ('ranier  v. 

Clancy,  Id.;  New  York  & M.  P.  S.  S.  Co.  v.  Same,  Id.  .28  C.  C.  A.  476 

Where  two  steamers  approached  each  other  on  the  open  sea  at  night, 
hdd,  on  the  evidence,  that  the  one  having  the  other  on  her  slarl>oard  bow. 
after  crossing  the  lx)w  of  the  privileged  vessel,  so  as  to  have  her  green 
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light  constantly  In  view,  began  porting,  and  continued  to  do  so  until  she 
struck  the  latter  on  the  starboard  side,  and  was  consequently  In  fault; 
and  hdtl,  further,  that  Ute  privileged  vessel  was  not  in  fault  for  not  re- 
ducing her  speed,  or  for  starboarding  so  as  to  reduce  the  angle  of  collision. 
78  Fed.  (IVl.  affirraed. 

—The  Mexico,  84  Fed.  504;  In  re  Ck>mpania  Transatlantica.  Id 

28  C.  C.  A.  472 


3. 


The  fact  that  one  of  two  colliding  steamers  had  the  reversing  gear  of 
her  engine  clamped  fast  to  the  rock  arm,  so  that  from  one  to  five  minutes 
was  re<iulred  to  release  It  after  notice  to  reverse,  held  a gross  fault,  ren- 
dering her  liable. 

—The  Mexico,  84  Fed.  504;  In  re  Ck>mpanla  Transatlantica.  Id 

28  C.  C.  A.  472 

Steam  vessels  and  sail  vessels. 

The  fact  of  having  a tow  upon  a hawser  does  not  absolve  a steamer 
from  the  duty  of  keeping  clear  of  an  approaching  sail.  75  Fed.  845.  af- 
firmed. 

—American  Mfg.  Co.  v.  The  Maverick.  84  Fed.  906;  Hall  v.  Same,  Id.. 

28  C.  C.  A.  5<rj 


The  fact  that  the  light  of  a schooner,  seen  on  the  port  bow  of  a steamer, 
did  not  change  Its  bearing,  held  to  have  been  sufficient  notice  that  the 
schooner  was  approaching  on  a crossing  course,  so  that  the  failure  of  the 
steamer  to  change  her  course  or  stop  placed  her  In  fault.  75  Fed.  S45. 
affirmed. 

—American  Mfg.  Co.  v.  The  Maverick,  84  Fed.  006;  Hall  v.  Same.  Id.. 

28  0.  C.  A. 

Where  a schooner,  shortly  after  leaving  port,  collided  with  a steamer 
coming  In,  hdd,  on  conflicting  evidence  and  the  probabilities  of  the  cast*, 
that  the  collision  was  due  to  the  fact  that  all  the  schooner’s  crew,  except 
the  master  at  the  wheel,  were  engaged  In  setting  sail,  and  that,  the  master’s 
vision  being  obstructed  by  the  sails,  he  several  times  left  the  wheel,  and 
went  to  the  schooner’s  side,  to  observe  the  approach  of  the  steamer,  and 
that  the  constant  yawing  of  the  .schooner,  whereby  she  displayed  different 
lights  to  the  steamer,  misled  the  latter,  and  caused  her  to  change  her 
course;  and  that,  if  the  steamer  was  in  error  in  not  stopping  and  revers 
Ing  as  provided  by  rule  21,  it  was  an  error  In  extremis. 

—The  Rochester,  84  Fed.  365 28  C.  C.  A.  428 


4.  Vessels  in  tow. 

A privileged  steamer  meeting  a tug  and  tow  in  the  North  river  held  guilty 
of  contrlbutorj'  fault  where  the  lug  insisted  on  crossing  her  bows  in  the 
face  of  danger,  in  that,  because  of  a negligent  lookout,  she  did  not  per- 
ceive that  the  tug  had  a tow,  and  therefore  continued  her  course  and 
speed,  so  ns  to  collide  with  the  tow.  74  Fed.  574,  affirmed. 

—The  George  8.  Shultz,  84  Fed.  608;  The  Little  Silver,  Id.;  Cramer  v. 

Clancy,  Id.;  New  York  & M.  P.  S.  S.  Co.  v.  Same,  Id.  .28  C.  C.  A.  476 


5.  Fog  or  thick  weather. 

Failure  of  a sailing  vessel,  which  tested  a mechanical  fog  horn  before 
sailing  for  Cuba,  to  test  the  same,  after  a long  stay  at  Havana,  before 
starting  on  the  return  voyage,  or  at  any  time  until  shortly  bt*fore  collision, 
when  It  was  found  to  be  out  of  condition,  so  that  a mouth  horn  had  to  be 
used,  hdd  to  show  such  a defect  In  the  equipment  of  the  vessel  as  to  phu'C 
her  In  fault  for  collision  with  a steamer  which  failed  to  hear  the  mouth 
horn. 

—Stahl  V.  The  Niagara,  84  Fed.  902;  Johnson  v.  Same,  Id.  .28  C.  C.  A.  528 

From  9 to  10  knots  an  hour  in  a dense  fog  is  excessive  speed  for  a steamer 
not  In  an  unfrequented  part  of  the  o<-ean. 

—Stahl  V.  The  Niagara,  84  Fed.  902;  Johnson  v.  Same,  Id.  .28  C.  C.  A.  528 

6.  Special  ciromnstances  and  errors  in  extremis. 

Alleged  error  of  a schooner  meeting  a steamer,  in  going  to  port  Instead 
of  to  starboard,  held  no  ground  of  liability,  where  the  change  was  made 
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only  after  the  steamer’s  failure  to  alter  her  course  had  produced  extreme 
danger  of  collision. 

—American  Mfg.  Co.  v.  The  Maverick,  84  Fed.  906;  Hall  v.  Same,  Id. . . . 

28  C.  C.  A.  562 

7.  Smite  for  damagee— Evldenoe. 

The  rule  that  where  fault  on  the  part  of  one  vessel,  sufficient  to  account 
for  the  collision.  Is  established,  the  burden  Is  then  on  her  to  clearly  show 
fault  on  the  part  of  the  other,  applies  as  against  underwriters  of  the  cargo 
of  the  vessel  so  In  fault;  and  it  makes  no  difference  that  the  other  vessel 
has  sought  the  benefit  of  the  statutes  for  limitation  of  liability. 

—The  Mexico,  84  Fed.  504;  In  re  Compania  Transatlantlea,  Id 

28  O.  O.  A.  472 


COMBINATIONS. 

See  “Conspiracy.” 

COMITY. 


Between  courts,  see  “Courts,”  4. 


COMMERCE. 


Carriage  of  goods  and  passengers,  see  “Carriers”;  “Shipping.** 

Iiiterstmte  commerce  commlssiom. 

A valid  order  of  the  interstate  commerce  commission,  made  In  a proper 
proceeding  against  certain  railroad  companies,  directing  each  of  them  to 
cease  to  make  certain  unlawful  freight  charges  under *a  Joint  traffic  arrange- 
ment, is  binding  on  the  successor  of  one  of  such  companies,  although  the 
name  of  such  successor  does  not  appear  in  the  order. 

— Behlmer  v.  Louisville  & N.  R.  Co.,  83  Fed.  896 28  C.  0.  A.  229 


COMMISSION. 

Interstate  commerce  commission,  see  “Commerce.” 


COMMON  CARRIERS. 

See  “Carriers.** 

CONCLUSION. 


Of  witness,  see  “Evidence.”  6. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  “Courts,”  4. 

CONFLICT  OF  LAWS. 

Conffictlng  jurisdiction  of  courts,  see  “Courts,”  4. 


CONSIDERATION. 


Of  contract,  see  “Contracts, 


” 3. 
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CONSPIRACY. 

ClTll  UablUty. 

The  inrnihers  of  two  labor  organizations  entered  Into  a combination  to 
compel  a manufacturer  of  casks  and  barrels  to  discontinue  the  use  of 
a mnchiue  for  hooping  the  same.  This  object  was  to  be  accomplished 
by  notifying  the  plaintiff’s  customers  and  other  persons  not  to  purchase 
machine-hooped  barrels,  and  by  inducing  the  members  of  all  labor  or- 
ganizations throughout  the  country,  and  persons  who  were  in  sympathy 
witii  them,  not  to  purchase  provisions  or  other  commodities  which  were 
packed  in  machine-hooped  barrels.  Hrld:  First,  that  the  combination  in 
question  was  an  unlawful  conspiracy  to  deprive  the  plaintiff  of  its  right 
to  manage  its  business  as  it  thought  best,  such  as  would  entitle  the  manu- 
facturer to  recover  from  the  parties  concerned  In  the  conspiracy  what- 
ever damages  it  had  sustained  thereby;  second,  that  in  such  a case  the 
test  of  the  right  to  sue  in  equity  was  whether  the  damages  occasioned  by 
the  conspiracy  would  be  Irreparable,  or  whether  a proceeding  in  equity 
was  necessary  to  prevent  a multitude  of  suits,— in  other  words,  whether 
the  remedy  at  law  was  for  any  reason  inadequate;  third,  that  in  the  case 
in  hand  the  plaintiff  was  entitled  to  sue  in  equity,  and  that  an  Injunction 
to  prevent  the  execution  of  the  conspiracy  was  properly  awarded.  Steam- 
ship Co.  V.  McGregor,  23  Q.  B.  Div.  598,  616,  Continental  Ins.  Co.  v.  Board 
of  Fire  T^nderwrlters,  67  Fed.  310,  and  Manufacturing  Co.  ▼.  Hollis.  55 
N.  W.  1119.  54  Minn.  22^1,  distinguished. 

—Hopkins  v.  Oxley  Stave  Co.,  83  Fed.  912 28  C.  C.  A.  99 

The  rule  is  as  well  settled  in  equity  as  it  is  at  law  that  where  a right 
of  action  arises  ex  delicto  the  tort  may  be  treated  as  Joint  or  several,  at 
the  election  of  the  injured  party.  Where  a conspiracy  by  the  members 
of  certain  labor  organizations  had  been  formed  to  Injure  the  business  of 
a corporation,  it  w’as  accordingly  held  that  the  corporation  might  treat 
the  tort  ns  joint  or  several,  and  maintain  a suit  against  all  or  against 
any  number  of  the  conspirators,  to  enjoin  them  from  carrying  the  same 
Into  effect. 

-Hopkins  V.  Oxley  Stave  Co.,  83  Fed.  912 28  C.  C.  A.  Oii 


CONSTITUTIONAL  LAW. 


1.  EstablislmieBt  and  amendiaent  of  oonstitatloas. 

The  fact  that  the  represent tivcs  of  the  people  made  no  exception  to  a pro- 
vLsion  of  their  constitution  raises  the  i*onclusive  presumption  that  they  in- 
tended to  make  none,  and  the  courts  may  not  enact  one. 

— ItolHTt  J.  Boyd  Paving  & Coutracting  Co.  v.  Ward,  85  Fed.  27 

28  C.  C.  A.  667 

2.  Constmotion,  operation,  and  enforcement  of  oonstiitnHonal  proiri- 

•ions. 

A law  which  would  violate  the  provisions  of  a section  of  the  constitution 
if  given  its  pi*<alestimHl  eff»*c't  by  the  act  of  the  legislature  Itself  cannot  es- 
cape the  Imn  of  the  constitution  by  a suspension  of  its  operative  force  until 
the  liappenlng  of  some  future  event  or  contingency,  such  as  an  ac<*eptance  of 
its  provisions  by  a vote  of  a municiiKility.  The  legisliture  cannot  do  by 
Indirection  what  it  cannot  do  directly. 

— itobert  J.  Boyd  leaving  & Contracting  Co.  v.  Ward,  85  FihI.  27 

28  C.  C.  A.  667 


CONTRACTS. 


Agreements  within  statute  of  frauds,  see  “Frauds,  Statute  of.’* 
Knforclug  illegal  contract,  see  “Action.” 

Lialullty  of  reteiver  of  railrrad,  see  “Kailrnads.”  1. 

Parol  or  extrinsic  evidence,  see  “Kvideiice.”  4. 

Refunnatioii.  tu'o  “IJefoniiation  of  Instruments.’’ 
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Contracts  of  particular  classes  of  parties. 

See  “Corponitions,”  0;  “Municipal  Corporations,”  S. 

Contracts  relating  to  particular  subjects. 

See  “Interest.” 

Particular  classes  of  express  contracts. 

See  “Bills  and  Notes”;  “Bonds”;  “Insurance”;  “Landlord  and  Tenant”; 
“Liens”;  “Master  and  Servant”;  “Principal  and  Agent”;  “Sales”;  “Vendor 
and  Purchaser.” 

Employment,  see  “Master  and  Servant.” 

Particular  classes  of  implied  contracts. 

See  “Account  Stated.” 

1.  Requisites  and  ▼alidity— >Partles»  proposals,  and  aooeptanoe. 

The  acceptance  of  an  offer,  if  not  communicated  to  the  proposer,  does 
not  make  a contract. 

—Equitable  Life  Assur.  Soc.  v.  McElroy,  8.^  Fed.  631. ..  .28  C.  C.  A.  365 

Mere  delay  in  accepting  or  rejecting  a proposal  does  not  make  a con- 
tract. 

—Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  631. .'.  .28  C.  C.  A.  365 

2.  ——  Validity  of  assent. 

If  one  cannot  read  a contract  which  he  is  about  to  execute.  It  is  as  much 
hls  duty  to  procure  some  reliable  person  to  read  and  explain  it  to  him  before 
he  signs  it  as  it  would  be  to  read  it  hinuself  if  he  were  able  to  do  so,  and 
his  failure  to  obtain  a reading  and  an  explanation  of  It  is  such  gross  negli- 
gence as  will  estop  him  from  repudiating  it  on  the  ground  that  he  wa.s 
ignorant  of  its  contents.  One  who  has  received  the  benetits  of  a written 
contract  in  silence  cannot  escape  its  burdens  by  proof  that  he  did  not  know 
and  did  not  inquire  what  these  burdens  were  when  he  as.sumetl  them. 

— Chicago,  St.  P.,  M.  & O.  By.  Co.  v.  Belliwith,  83  Fed.  4C^7 

28  C.  C.  A.  :v.s 

3.  ——  IieKality  of  object  and  of  consideration. 

Agreements  which,  in  their  operation  upon  the  action  of  the  parties.  t»‘iid 
to  restrain  their  natural  rivalry  and  coini)etitlon  in  bidding  for  public  work, 
are  against  public  policy,  and  void. 

—Hoffman  v.  McMullen,  83  Fed.  372 28  C.  C.  A.  178 

The  validity  of  an  agreement  between  rivals  for  public  work  does  not 
dejHmd  on  whether  the  public  is  actually  injured,  but  on  the  puri>o.<e  of  the 
parties. 

—Hoffman  v.  McMullen,  83  Fed.  372 28  C.  C.  A.  178 

A mere  honest  and  open  co-operation  between  two  or  more  persons  to  ac- 
complish an  object  which  neither  couhl  g:iin  if  acting  alone  is  not  within 
the  rule  against  combinations  to  stlrie  competition. 

—Hoffman  v.  Mc.Mullen,  8.3  Fwl.  372 28  C.  C.  A.  178 

Where  parties  combine  to  stifle  competition  in  bidding  on  certain  public 
works,  and  the  contract  is  thereupon  secured  by  one  of  them,  a further 
ngi*eeinent  between  them  to  sliare  the  losses  and  profits  under  it  is  tainted 
with  illegality,  and  is  unenforceable. 

—Hoffman  v.  McMullen,  8,3  Fed.  372 28  C.  C.  A.  178 

W3ierever  a partj'  seeking  to  recover  money  connected  with  il!eg.il  trans:ic- 
tions  is  obliged  to  make  out  his  ca.se  by  showing  the  illegal  conti'iici  or 
transaction,  or  through  its  medium,  or  when  it  appears  that  be  was  privy 
to  it,  then  he  mast  fail;  but  when  his  title  or  riglit,  though  remotely  con- 
nected with  tliat  contract  or  transaction,  is  not  dependent  upon  It,  and  he 
can  prove  his  case  without  reference  to  it,  then  he  may  recover. 

—Hoffman  v.  Mc.Mullen.  83  Fe<l.  372 28  C.  C.  A.  178 

I.<aw’S  Mich.  Act  No.  22.“.  the  purixise  of  which  is  to  prevent  combi- 

nntlons  or  agreements  In  n'straint  of  competition  in  trade,  dis^s  not  render 
lnvali<l  an  agreement  by  which  one  selling  propi'rty  binds  the  imrclmser  not 

28  C.r.A.— 1.3 
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to  use  it  for  a stated  time  in  carrying  on  a business  in  competition  with  that 
of  the  vendor. 

—Hitchcock  V.  Anthony.  83  Fed.  779 28  C.  C.  A.  So 

The  lessee  of  a dock,  upon  which  he  conducted  the  business  of  dealing  in 
coal  and  fish,  sold  and  conveyed  certain  real  estate  near  by.  on  which  w.ns 
situated  another  dock,  to  a dealer  in  lumber,  the  purchaser  entering  intj 
an  agreement  at  the  same  time  bj'  which  he  bound  himself  in  genenil  terms 
not  to  engage  in  the  coal  or  fish  business  for  a term  of  years,  or  to  “do 
anything  that  will  conflict  with  the  said  coal  or  fish  business”  of  the 
grantor.  Held,  that  such  agreement  was  limited  as  to  locality  to  the  dock 
situated  on  the  property  sold,  and  uns  valid. 

—Hitchcock  V.  Anthony.  83  Fed.  779 28  C.  C.  A.  8<D 

4.  Construction  and  operation-dSnbJeot-niatter. 

Complainants  and  Uefeuthints  were  making  center  plates  for  car  trucks 
under  rival  patents,  and  complainants,  besides,  were  making  a truck  frame 
known  as  the  pressed  metal  frame.  They  made  a contract  with  the  pur- 
pose, as  expressed  in  its  preamble,  of  adjusting  tlieir  differences  relating 
to  pressed  metal  centers  for  truck  frames.  The  contract,  however,  con- 
tained the  clause  forbidding  defendants  to  make  truck  frames,  ‘‘or  anv 
part  of  such  frames,  when  made  of  pre.ssed  metal.”  At  the  time  of  the 
contract,  defendants,  with  complainant’s  knowledge,  were  making  pressed 
metal  parts  of  diamond  truck  frames,  and  continued  to  do  so  for  several 
years  without  objection.  Held,  that  this  clause,  construed  in  the  light  of 
the  circumstances,  merely  prohibited  defendants  from  making  the  pressed 
metal  truck  frames  or  parts  thereof  which  complainants  were  putting  on 
the  market,  and  did  not  prevent  them  from  making  pressed  metal  pains  of 
other  kinds  of  truck  frames.  77  Fed.  29,  affirmed. 

—Fox  Solid  Pressed  Steel  Co.  v.  Seboen  Mfg.  Co.,  84  Fed.  544 

28  C.  C.  A.  492 

6.  Perfonnanee  or  broaoiu 

.\n  agreement  by  the  purchaser  of  property,  that  In  Its  use  he  will  not 
during  a stated  number  of  years  “do  anything  that  will  conflict  with”  the 
busiue.«*s  of  the  vendor.  Is  violated  by  his  lea.sing  the  property  to  another,  to 
be  used  In  cariying  on  business  in  direct  competition  ^th  that  of  hi>  vendor. 

—Hitchcock  V.  Anthony,  S3  Fed.  779 2S  C.  C.  A.  SO 

When  one  agrees  to  pay  a certain  compensation  for  the  services  in  a spei  i- 
fled  matter  of  two  attorneys  named,  that  contract  is  not  performed,  and  ihai 
compensation  cannot  be  recovered,  when  one  of  them  dies  before  the  agree- 
nieiu  Is  substantially  performed.  Tlu‘  contract  is  one  of  personal  trust  and 
contidence,  and  its  terms  are  not  fulfilled  though  the  surviving  attorney  as- 
sociates witli  himself  others  of  equal  or  greater  ability,  and  carries  the 
litigation  to  a successful  conclusion. 

— Baxter  v.  Billings,  83  Fed.  790 28  C.  C.  A.  S3 

6.  Actions  for  breaoli. 

In  an  action  to  recover  damages  for  breach  of  an  agreement  not  to  use 
certain  property  In  competition  with  plaintilT’s  business,  loss  of  profits  ia 
such  business  In  consequence  of  competing  buslne.ss  carried  on  upon  such 
property  may  be  sliomi;  and  for  that  purpose  evidence  of  the  profits  of 
plalntifTs  business  both  before  and  after  the  breach  of  the  contract  Is  ad- 
missible. 

—Hitchcock  V.  Anthony,  S3  Fed.  779 28  C.  C.  A.  8i) 

When  either  party  to  n contract  gives  notice  to  the  other  that  he  will  not 
comply  with  its  terras,  the  other  need  not,  in  an  action  for  damages  for  the 
breach,  aver  or  prove  a tender  of  performance  on  his  iwirt:,  but  the  ele- 
ments of  his  damages  must  be  certain,  and  he  must  show  that  facts  exist 
from  which  it  may  be  clearly  deduced  that  he  has  suffered  loss. 

—Gray  v.  Smith,  83  Fed.  824 28  C.  C.  A,  1G8 

CONTRIBUTORY  NEGLIGENCE. 

See  “Negligence,”  2. 
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CONVEYANCES. 

Conveyances  hy  or  to  particular  classes  of  parties. 

See  "Corporations,”  6. 

particular  classes  of  conveyances. 

See  “Chattel  Mortgages";  “Deeds”;  “Mortgages.” 

COPYRIGHTS, 

1.  lafringemeiit— What  constitutes  infringement. 

The  iinaiilhorizeil  perforiiiaiK*'  of  a single  scene  In  a copyrighted  play 
(such  as  the  railroad  scene  In  Daly’s  “Under  the  Crasllght”)  may  constitute 
a “dramatic  composition,”  In  the  meaning  of  Rev.  St.  § 4!>d8,  giving  damages 
of  $1(X>  for  the  first  and  ?50  for  every  subsequent  performance  of  “any 
dramatic  composition"  for  which  a copyright  lias  been  obtained;  and  such 
damages  may  be  recovered  though  no  otlicr  part  of  tl»e  play  Is  taken.  Daly 
V.  Webster,  4 C.  C.  A.  10.  50  Ft*d.  483,  1 U.  S.  App.  57.3,  followed. 

—Brady  v.  Daly,  83  Fed.  1007 28  C.  C.  A.  253 

2.  Actions. 

Under  Rev.  St.  § 4966,  It  Is  not  essential  to  a recovery  of  the  statutory 
danmges  that  the  giving  of  an  Infringing  performance  shall  be  a willful  vio- 
lation of  the  copyright. 

—Brady  v.  Daly,  83  Fed.  1007 28  C.  C.  A.  253 

In  a suit  in  equity  for  Injunction  and  accounrlng  with  respect  to  the  in- 
fringement of  a copyrighted  play,  where  a pen>etual  injunction  is  grante^l. 
ami  the  <*atise  is  referred  to  a master  to  ascertain  the  number  of  times  the 
Infringing  scene  was  given,  but  no  accounting  of  profits  is  in  fact  sought 
or  obtained,  the  decree  does  not  operate  to  bar  the  plaintiff  from  bringing 
a 8ubse<iuent  action,  under  Rev.  8t,  $ 49<}<j,  to  recover  statutorv  damages. 

—Brady  v.  Daly,  83  Fed.  1007 28  C.  C.  A.  2.53 


CORPORATIONS. 

particular  classes  of  corporations. 

See  "Banks  and  Banking,”  1;  "Municipal  Corpora t Ic n.s” ; “Telegraphs  and 
Telephones.” 

1.  Corporate  name. 

A proj)erly  authenticated  copy  from  the  ottice  of  the  secretarj'  of  state  of 
the  state  of  Kansas  of  an  original  certifiiate  of  a change  of  cor|>orate  name, 
filed  in  his  office  l)y  the  corporation’s  president  or  secretary,  as  r(‘quir«Hl  by 
the  state  law,  is  sutlicient  proof  of  the  cliange  of  name,  until  Its  truthfulness 
has  been  succ(*ssfully  attacked, 

—Whitman  v.  National  Bank  of  Oxford,  8.3  Fed.  ISS,  .28  0.  C.  A.  404 

2.  Stock — Transfer  of  shares. 

Neither  by  the  gcmial  rule  nor  under  the  decisions  of  the  state  courts  of 
Connecticut  is  the  i)cncticiai  owner  of  stock  in  a cori»oration  precluded  from 
asserting  his  right  thereto  by  tlie  mere  fact  thal  he  lias  permitted  it  to  stand 
on  the  books  of  the  cori>oration  in  the  name  of  another,  as  against  an  at- 
taching creditor  of  the  nominal  owner. 

— New  York  Commercial  C'o.  v.  Francis.  8,3  Fed.  769 28  C.  C.  A.  199 

3.  Members  and  stockholders — Liability  for  corporate  debts  and  acts. 

In  an  action  to  charge  a stockholder  with  the  amount  of  a jtuigment  re- 
covered against  an  Inscdvent  conmratlon,  an  objection  that  the  judgmeut 
was  void  bei'ause  the  cashier  of  the  corporation  made  a voluntary  api)carauce, 
and  waived  issuance  of  process,  after  the  con>oratlon  Imd  ceased  to  do 
business,  is  without  merit.  It  api>eariug  that  an  attorney  appeared  and  filed 
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an  answer  for  the  defendant.  The  presumptions  are  in  favor  of  the  regu- 
larity of  the  judgment,  and  it  Is  for  the  defendant  to  show  that  It  was  col- 
lusive, or  that  the  attorney  was  an  Intruder. 

—Whitman  v.  National  Bank  of  Oxford.  S3  Fed.  288. ..  .28  C.  C.  A.  404 

An  action  hy  a judgment  creditor  of  an  insolvent  Kansas  coriJoratlon  to 
charge  a stcckholder  with  the  amount  of  tlie  judgment  imder  (ien.  St.  Kan. 
ISCS.  c.  23.  § 32.  i.s  transitor>'  in  Its  nature,  and  may  he  brought  In  a federal 
court  in  another  state  against  a stockholder  who  resides  there. 

— Whitman  v.  National  Bank  of  Oxford,  S3  Fed.  28S. ..  .28  C.  C.  A.  404 

4.  OfBoers  aad  agemts. 

A director  of  a corporation,  who  Is  also  a creditor,  is  not  guilty  of  a 
fraud  b(H''ause  he  places  his  claim  In  judgment,  and  sells  the  proi>erty  of 
the  corporation  thereunder,  provided  he  thereby  obtains  no  aclvantage  of 
other  creditors;  and  where  he  buj’s  the  property  himself,  and  fails  to 
divide  the  procetals  with  anotlier  cretlitor.  of  whose  claim  he  h.is  no 
knowledge,  he  can  be  held  accountable  by  such  other  creditor  for  only  a 
proportionate  share  of  the  actual  value  of  the  property  so  obtained,— 
not  less  than  the  amount  bid. 

— Klttel  V.  Augusta.  T.  & G.  R.  Co.,  84  Fed.  38G 28  C.  C.  A.  43T 

5.  Corporate  powers  and  liabilities— Property  and  eonreyanoes. 

The  action  of  a coriK>ratiou  in  transferring  Its  property  and  business  to 
another  corporation  Is  not  ultra  vires  except  as  to  creditors  prejudiced 
thereby,  or  nonassenting  stockholders,  and  their  right  to  a rescission  may 
Ih?  waived. 

—Post  V.  Beacon  Vacinun  Pump  & Electrical  Co.,  84  Fed.  371 

28  C.  C.  A.  431 

6.  — Contracts  and  indebtedness. 

A general  creditor,  whose  claim  arose  under  a contract  with  a de  facto 
consolidated  corporation,  cannot  question  the  validity  of  the  consolidation 
for  the  purpose  of  invalidating  the  corporation’s  mortgage  bonds. 

—Louisville  Trust  Co.  v.  Louisville,  N.  A.  & C.  Ky.  Co.,  84  Fed.  J>30 

28  C.  C.  A.  2trj 

A partnership,  which  was  acting  as  agent  for  a foreign  mortgage  com- 
pany ill  making  farm  loans,  made  an  agreement  with  such  company  to 
collect  sucli  loans  without  charge  lu  addition  to  the  commissions  received 
in  making  tlie  loaos.  and  to  foreclose  tlie  mortgages  taken,  when  neces- 
sary. wltliout  charge  for  attorney’s  fees.  The  partnership  was  succee<led 
in  business  by  a corporation  formed  by  the  partners,  wlio  were  its  of- 
ficers and  directors,  which  assumed  the  balance  due  from  the  iMirtnershlp 
to  tlie  mortgage  comviaiiy  on  account,  aud  continued  the  business  during 
the  ensuing  five  years  without  further  agreeiiient.  collecting  money,  aud 
fore<  losing  iiumerous  mortgages  for  whlcli  uo  eliarge  was  made  in  its 
moiitlily  ri'ports.  //rh/.  tliat  tlie  corporation  must  lie  held  to  have  adopted 
tlie  agreement  made  by  the  partner.shlp  with  reference  to  such  services, 
and  could  not.  after  such  a laiisc  of  time,  assert  a right  to  compensation 
tlierefor. 

—North  American  I^ian  & Trust  Co.  v.  Colonial  & U.  S.  Mortg.  Co.,  S3 
Fed.  7!MI:  Colonial  & F.  S,  Mortg.  Co.  v.  North  American  I.oan  & 
Tni.st  Co..  Id 28  C.  C.  A.  8S 

Where  a partnership  acting  as  agent  for  a mortgage  company  in  making 
farm  loans  agreed  to  guaranty  the  title  to  all  lands  on  which  loans  were 
made,  a corporation  organized  to  succeed  to  the  business  of  the  partner- 
sliii),  and  of  wliicli  tlie  parties  Avere  the  officers  and  directors,  whicli  pn>- 
cured  legal  sm-vlces  in  perfecting  such  lilies  Avithout  any  agreement  by  the 
mortgage  company  to  pay  tlierefor,  Avill  lie  held  to  have  done  so  in  dis- 
eliarge  of  tlie  oliligations  of  tlie  fiartnersliip.  no  charge  having  l»cen  made 
tlierefor  in  <*urn  iit  a<  counts  rendered  to  tlie  mortgage  company,  nor  for 
several  years  thereafter. 

— Nortli  Aniericjin  I,oan  & Trust  Co.  v.  Colonial  & U.  S.  Mortg.  Co.. 
I’ed.  Colonial  & U.  S.  Mortg.  Co.  v.  North  Ain;»rican  Loan  A: 

Trust  Co.,  Id 28  C.  C.  A.  S' 
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7.  — — CItII  actions. 

.\n  anHwer  pivijsiivtl  and  filed  by  the  diily-nuthorlzed  attorney  of  n cor- 
poration in  an  action  pending  against  it  will  be  presumed,  until  the  con- 
trary is  shown,  to  liave  been  the  answer  of  the  corporation,  and  to  contain 
matter  authorized  by  it  as  its  defense. 

— T'nion  Mut.  Life  Ins,  Co.  v.  Thomas,  83  Fed.  803 ‘J8  C.  C.  A,  9l> 

8.  Reinoorporation  and  reorganisation. 

A majority  of  the  stocl-Jioniers  <ti  u corporation,  by  vote,  agreed  to  a 
reorganization,  and  the  transf«‘r  of  its  property  and  business  to  a new 
cori^oration,  in  consideration  of  the  issuance  to  the  stockhohlers  of  a cer- 
tain amount  of  the  stock  of  the  new  company,  and  the  privilege  to  such 
stockholders  of  subscribing  for  the  remainder  at  a fixed  price.  The  plan 
was  executed,  and  the  transfer  made.  Hrhl,  that  minority  stockholders 
who  opposed  the  transfer,  but  who  subscribed  for  their  proportion  of  the 
stock  of  the  new  company,  though  under  protest,  and  permitted  sucli  com- 
pany to  conduct  the  business  for  18  months,  were  estopptsi  to  then  ask 
for  a rescission. 

—Post  V.  Beacon  Vacuum  Pump  & Electrical  Co.,  84  Fed.  371 

28  C.  C.  A.  431 


COSTS. 

In  particular  actions  or  proceedings,  see  “Admiralty,”  3. 

Items — Irrelevant  testimony. 

A large  mass  of  tesiimouy  introduced  Into  a patent  case,  merely  In  re- 
sponse to  a remark  by  one  of  plaintiff’s  witnesses  as  to  the  inferiority 
of  tlie  defendants’  product,  and  having  no  bearing  on  the  real  issues, 
together  with  nearly  100  pages  of  printed  testimony  by  an  expert  witness, 
consisting  mainly  of  argumentative  matter,  comments,  and  criticisms, 
mingled  with  opinions,  beliefs,  and  hearsay,  held  to  have  been  Improperly 
introduced  into  the  record,  so  that  no  costs  of  either  court  should  be  al- 
lowed tber»‘for. 

—Eastman  Co.  v.  Getz,  84  Fed.  4i58 28  C.  C.  A.  450 


COUNCIL. 


See  “Municipal  Corporations.”  2. 


COUNTIES. 

See  “Municipal  Corporations.’' 

COURTS. 

Jurisdiction  of  suit  against  corjxirate  stockholder,  see  “Cori)c  rat  ions,”  3. 

Review  of  derisions,  see  “.\piieal  and  Error.” 

I.  United  States  courts— Jurisdiction  dependent  on  citisenship,  res- 
idence, or  character  of  parties. 

"Where  the  evidence  Is  suttic  lent  to  support  a finding  that  a plaintiff  left 
the  state  of  his  residence,  where  the  action  was  brought  and  the  defiMulam 
18  domiciled,  without  intention  to  permanently  change  his  domicile,  a fed- 
eral court  is  justified  in  taking  the  case  from  the  jury,  and  directing  its 
dismissal,  as  one  not  properly  within  its  jurisdiction. 

— Alabama  G.  S.  H.  Co.  v.  Can-oil.  84  Fed.  772 28  C.  C,  A.  207 

A general  denial,  in  a federal  court,  i.s  a plea  to  the  merits,  and  doe.s  not 
put  in  issue  averments  of  citizenship,  upon  whirh  tlie  jurisdiction  depends. 
The  matter  of  jurisdiction  Is  waived  unless  it  is  clmllenged  by  a snei'Inl  plea. 

— National  Masonic  Acc.  Ass’u  of  Des  Moines  v.  SiKirks.  8.'{  Fed.  22.7.  . 

28  C.  C.  A.  3119 
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Where  a plalntlfTs  ploadlnp.  In  the  federal  courts,  sets  out  the  n€^cessa^y 
diverse  cltlzen.ship  of  tlie  parties,  the  burden  of  both  alletration  and  proof  to 
the  contrary  rests  uiwn  the  party  who  seeks  to  defeat  the  jurisdiction. 

—National  Masonic  Acc.  Ass’n  of  Des  Moines  v.  Sparks.  81?  Fed.  ’JrS*.. 

28  C.  C.  A.  31© 

A w’hlte  person,  a citizen  of  the  United  States,  who,  by  intem’arriasc  with 
an  Indian,  becomes  by  adoption  a member  of  the  Cherokee  Nation.  do«^  nor 
thereby  cense  to  be  a citizen  of  the  United  States,  but  such  a(loi)tioii  un-^ts 
the  Jurisdiction  of  the  federal  court  over  suits  between  the  adopied  iuenil>er 
and  other  members  of  his  tribe,  and  confers  exclusive  jurisdiction  ihc*nK>f 
on  the  tribal  courts;  and  a subsequent  unauthorized  naturalization  of  surh 
person  does  not  affect  his  legal  status. 

—Raymond  v.  Raymond,  83  Fed.  721 28  C.  C.  A.  35 

A federal  court  Is  not  deprived  of  jurisdiction  of  a suit  for  an  injunc- 
tion against  numerous  individual  defendants  by  the  fact  that  some  of 
those  joined  as  defendants  were  citizens  of  the  .same  state  as  the  eom- 
plainaut,  when,  as  to  them,  the  bill  was  dismissed  shortly  after  it  was 
filed,  and  before  an  injunction  was  awarded. 

—Hopkins  v.  Oxley  Stave  Co.,  83  Fed.  912 28  C.  C.  A.  90 

2.  ■ State  laws  as  rules  of  deeisioa. 

An  tlie  (leeisiou.s  of  tlie  highest  courts  of  a state  on  the  .*4‘ope  and  eff»Ht 
of  the  state  statutes  of  limitation  controlling  the  iwjssession  and  tiile  of  real 
estate  are  rules  of  propert.v,  the  circuit  court  of  appeals  will  follow  the  de- 
cisions of  the  state  courts  of  Texas  of  new  questions  arising  under  such 
statutes  of  limitation  of  tliat  state. 

—Bowen  v,  Denton.  84  Fed.  101,'j 28  C.  C.  A.  679 

3.  — - Circuit  court  of  appeals. 

Where,  in  a suit  in  the  iircult  court,  it  is  claimed  that  a law  of  a state  is 
void  because  it  contravenes  the  constitution  of  the  T'nited  States,  the  circuit 
court  of  appeals  has  no  jurisdiction  of  the  east*,  altliougb  it  may  also  involve 
the  consideration  of  many  other  questions. 

—Pauley  Jail  Bldg.  & Mfg.  Co.  v.  Crawford  Count v.  84  Fetl.  fM2 

28  C.  C.  A.  579 

At  the  date  of  rendering  a certain  judgment  in  .\rkansas  against  a county 
of  that  state,  the  Arkan.sas  .statutes  (Mansf.  Dig.  e.  p.  9,34.  474U.  -174 1 > 

provided  that  judgments  should  caiTy  interest  from  the  day  of  signing  thereof, 
until  the  effects  should  be  sold  or  satisfaction  made.  Shortly  thereafter,  aul 
on  March  21,  ISIKI,  an  act  went  into  effect  amending  section  4741  by  further 
providing  that  “no  judgment  rendered  or  to  be  rendered  against  any  county 
in  the  state  on  eount.v  warrants  • • • shall  l>ear  any  interest  after  the 

passage  of  this  act.”  Acts  1893,  p.  145.  Held,  on  appeal  from  an  order  oan- 
colliig  the  judgment  upon  payment  of  its  face,  with  interest  to  March  21.  1893. 
that  the  statutory  Intent  was  to  include  judgments  entered  before  its  enact- 
ment, !)iit  tliat  as  it  was  claimed  that  the  statute,  as  tlius  construed,  con- 
travened article  1,  8 10.  of  the  constitution  of  tlie  United  States,  relating  m 
the  oldigatlon  of  contracts,  the  circuit  court  of  appeals  liad  no  jurisdiction 
of  the  case. 

— l»aulcy  Jail  Bldg.  & Mfg.  Co.  v.  Crawford  County,  84  Fed.  942 

28  C.  C.  A.  579 

A circuit  court  of  appeal  will  not  withhold  a decision  of  other  ques- 
tions iirescnted  for  review  in  a cause  Iwcause  on  one  out  of  many  it 
desires  the  opinion  of  tlie  supreme  court. 

— Slgafus  V.  Porter,  S4  Ft\i.  430 2S  C.  C.  A.  443 

4.  Concurrent  and  oonflictinK  jurisdiction,  and  comity— State  oonvts 

and  United  States  courts. 

That  a iilaintiff  lirst  commenced  his  action  in  a state  court,  and  procured 
its  dismi.ssal  (Iwiving  him  free,  under  the  local  statute,  to  Institute  it  anewi. 
Is  not  a bar  to  a suit,  seeking  the  same  relief,  subsequently  brought  by  him 
In  the  federal  court  of  the  .same  state,  involving  matter  over  which  tliat 
court  has  primary  and  original  jurisdiction.  75  Fetl.  091.  reversed. 

—Hughes  v,  Green,  84  Fed.  S:i3 28  C.  C.  A.  537 
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While,  as  between  two  suits  for  the  same  relief  In  the  enforcement  of  a 
Hen  on  specific  property,  or  similar  purposes,— one  In  the  .state  ami  the  other 
In  the  federal  court, — the  one  in  which  process  is  first  issued  and  served 
must  be  allowed  to  proceed  without  Interference  from  the  other,  the  practice 
Is  not  to  dismis.s,  but  to  suspend  action  in  the  second  suit  until  the  first  is 
tried  add  determined. 

—Hughes  V.  Green,  84  Fed.  833 28  C.  C.  A.  537 

A federal  court  will  not  appoint  a receiver  for  a corporation  when  It  ap- 
pears that  a state  court  of  competent  Jurisdiction  has  already  appointed  a 
receiver  therefor,  who  has  taken  possession  of  all  its  a.ssets, 

— Gamer  v.  Southern  Mut.  Building  & Loan  Ass'n,  84  Fed.  3 

28  C.  C.  A,  381 


CRIMINAL  LAW. 

Extradition  of  persons  accused,  see  “Extradition.” 

Offenses  against  neutrality  laws,  see  “Neutrality  I.aw's.** 

1.  Trial— Province  of  court  and  jury  in  generaL 

A federal  judge  may  exi)ress  his  ojiiiium  as  to  the  weight  and  effect  of 
the  evidence,  if  at  the  same  time  he  clearly  informs  the  Jury  that  they  are 
the  sole  Judges  of  all  (luestions  of  fact. 

—Hart  V,  United  States,  84  Fed.  709 28  C.  C.  A.  012 

2.  Sentence. 

The  sentencing  of  a federal  convict  to  the  penitentiary  of  Pennsylvania, 
with  a provision  that  he  shall  be  subject  in  all  respects  to  the  same  disci- 
pline and  treatment  as  state  convicts.  Is  not  a sentence  to  hard  labor.  It 
adds  nothing  to  the  punishment  described  by  the  statute,  but  relates  only 
to  prison  government  and  control. 

—Hart  V.  United  States,  84  Fed.  799 28  C.  C.  A.  612 

3.  Appeal  and  error— Review. 

The  refusal  of  the  trial  Judge,  after  the  evidence  on  both  sides  has  been 
closeil,  to  permit  defendant  to  examine  anotlier  witness,  is  a matter  of  dis- 
cretion and  not  revlewable. 

—Hart  V.  United  States,  84  Fed.  71H) 28  C.  C.  A.  012 


CUSTOMS  DUTIES. 

1.  Validity,  construction,  and  operation  of  customs  laws  in  general. 

In  construing  provisions  of  me  laritt  laws,  sucli  as  paragraph  558  of 
the  act  of  1894,  wliich  provides  for  “moss,  seaweeds,  and  vegetable  sub- 
stances. crude  or  unuianufactured,  not  otherwise  specially  provided  for 
In  this  a<  t,”  the  principle  of  “noscitur  a sociis”  is  to  be  applied,  so  as  to 
confine  the  concluding  general  words  to  vegetable  substances  of  the  same 
kind  with  those  specifically  enumerated.  Ingersoll  v.  Magouc,  4 C.  C.  A. 
150,  53  Fed.  1008,  distinguished. 

—Dodge  V.  United  States,  84  Fed.  449 28  C.  C.  A.  152 

The  act  of  August  28,  1S94,  provides  that.  unle.ss  otherwise  specially 
provided,  there  shall  be  levied  upon  all  articles  “Imported  from  foreign 
countries  or  withdrawn  for  consumption”  the  rates  of  duty  therein  pre- 
scribed. An  importation  of  lemons  was  entered  a few  days  before  the 
pas.sage  of  the  act,  and,  according  to  custom  and  the  rules  of  administra- 
tion of  the  port,  were  designated  for  examination  on  the  wharf.  On  Au- 
gust 29th  the  goods  were  examined  there,  having  remained  In  the  custody 
of  the  government  up  to  that  time,  and  were  tlien  sold  by  the  Importers. 
ITt'ld,  that  they  were  dutiable  under  the  new  law. 

—United  States  v.  E.  L.  Goo<lsell  Co.,  84  Fed.  439 28  C.  C.  A.  463 

2.  Goods  subject  to  duty,  rate,  and  amount. 

A very  light  pap<r.  .soft,  seinimmspareiit.  long-flbered,  and  dull-finished, 
which  is  higlily  absorbent,  and  tlicrefore  much  used  by  dentists,  and  which 
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Is  also  used  for  making  pappr  napkins,  hrhl  to  hare  been  dutiabk*.  under 
parn^rrapli  422  of  the  art  of  0(‘t»)l>er  1.  ISIM).  as  “piiper  not  sperially  pn> 
Tidrd  for,”  and  not  to  Imve  been  "tissue  pai)er.”  so  as  to  be  ilutinide  uij.Ut 
paragraph  419, 

— T'nlted  States  v.  Moses.  84  Fed.  .'129 28  C.  C.  A.  42.'» 

Class  beads  strung,  of  two  kinds,  one  consisting  of  small  brown  beads, 
which  were  a poor  imitation  of  the  precious  stone  known  as  ‘‘cat’s  eye,” 
and  the  other  of  larger  size,  and  also  an  imitation  of  precious  stones. 
kcld  to  have  l)een  dutiable  as  ‘‘imitations  of  precious  stones  comjMjsed  of 
paste  or  glass,  not  exceeding  one  inch  In  dimensions,  not  set.”  under 
paragraph  4.’>4  of  the  act  of  1890.  and  not  ns  manufactures  of  glass  not 
specially  provided  for  under  paragraph  108. 

— Morri.sou  v.  Unitetl  States,  84  Fed.  444;  Wolff  v.  Same,  Id 

2S  C.  C.  A.  4.-t> 


Antltoxlne.  used  by  Inoculation  for  the  prevention  and  cure  of  diph- 
theria, was  dutiable  as  a ‘‘medicinal  preparation,”  under  paragraph  of 
the  act  of  1894,  and  was  not  duty  free,  under  paragraph  tk>4.  as  ’‘vaccine 
virus,” 

— Koechl  V,  United  States,  84  Fed.  448 28  C.  C.  A.  4riH 

In  paragraph  443  of  the  act  of  18J^4,  the  words  ‘‘products  of  coal  tar”  are 
not  wltliln  the  excepting  clause,  but  are  part  of  the  enumeration  of  articles 
entitled  to  free  entiy. 

— United  States  v.  Warren  Chemical  & Manufacturing  Co..  S4  Feil.  038.. 

28  C.  C.  A.  500 

“Dead  oil”  (also  called  ‘‘tar  oil,”  ‘‘creosote  oil.”  and  ‘‘coal  tar  creosote”), 
which  is  produced  from  coal  tar  by  distillation,  was  fr»H».  under  pani- 
graph  44.3  of  the  act  of  1894,  ns  a product  of  coal  tar,  not  a color  or  dye. 
and  not  otherwi.se  si)cclally  provided  for,  and  was  not  dutiable,  under  parr 
graph  (>0,  as  a ‘‘distilled  oil.” 

—United  States  v.  Warren  Chemicjl  & Manufacturing  Co..  84  FinI.  G38.. 

28  C.  C.  A.  500 


Theatrlc.al  costumes  admitted  free,  under  bond,  for  temporary  use,  pur- 
suant to  paragraph  590  of  the  act  of  18J^4.  are  subject,  if  not  re-exporte<l 
at  the  end  of  the  bonded  period,  to  the  duties  prevailing  at  the  time  of  Im- 
portation. though  a new  law.  imposing  different  rates,  has  gone  into  effect 
in  tlie  nu'nntiiue.  78  Fed.  808,  reversed. 

— United  States  v.  Itussell,  84  Fed.  878 28  C.  C.  A.  552 


Books  puidished  l»y  an  individual  for  gratuitous  private  circulation  were 
entitled  to  free  entry',  under  paragraph  410  of  the  act  of  1S94.  though  such 
distrilnitiou  was  intended  to  promote  the  sale  of  an  article  manufactured 
by  the  piildlsher. 

— Scliicffelin  v.  United  States,  84  Fed.  880 28  C.  C.  A.  554 

The  thin  .silk  fabric  known  as  ‘‘chiffon,”  which  is  suitalde  for  veils,  and 
is  also  much  used  for  niching,  neckwear,  and  dress  trimmings,  when  im- 
ported In  wlillhs  of  14  Indies,  with  u bonier  on  each  side,  geiienilly  known 
In  the  trade  as  ‘‘chiffon  vclLng,”  was  dutiable  under  the  tariff  a<*t  of  Ism 
as  ‘‘veilings.”  under  paragraph  301,  and  not  as  mamifacturc.s  of  silk,  under 
paragraiih  302. 

—United  States  v.  Lahcy,  83  Fed.  091 28  C.  C.  A.  379 

Refiiieil  carlionate  of  pota.sh  was  entitled  to  free  entry  as  ‘'potash,  • • • 
carlKjiiate  of,”  under  paragraph  595  of  the  tariff  of  1S'.’4,  and  was  not  sub- 
ject to  duty  under  paragraph  00,  as  within  the  description  “all  chcuilcal 
comiKumds  aud  salts  not  siwcially  provided  for  in  this  act.”  78  Fed. 
affirmed. 

— I’uited  States  v.  (4 lose,  83  Fed.  692 ‘28  C.  C.  A.  3So 

Camjihor  oil.  In  its  crude  state,  which  Is  a heavy,  oily  liquid,  obtained 
from  tlie  same  tree  as  crude  gum  camphor  (the  two  being  mixed  together 
without  any  chemical  connection,  and  separated  merely  by  drainage),  was 
not  dutiable  as  “camphor,  crude,”  under  paragraph  429  of  the  act  of  1894. 
or  as  “moss,  seaweeds,  and  vegetable  substances”  not  otherwise  provided 
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for,  under  paragraph  558,  or  as  “drugs,  such  as  barks,  beans,  berries,** 
etc.,  not  edible,  and  not  advanced  in  manufacture,  under  paragraph  470; 
and  the  same  having  been  classltied  by  the  collector  under  paragraph  60, 
which  provides  for  distilled,  essential,  expressed,  and  rendered  oils,  etc., 
as  against  a protest  naming  only  said  paragraphs  429,  470,  and  55S,  held, 
that  such  classification  must  be  affirmed.  77  Fed.  602,  affirmed. 

—Dodge  V.  United  States,  84  Fed.  449 28  0.  C.  A.  152 

Bones  which  have  been  submitted  to  a process  of  crushing  or  grinding, 
producing  an  article  known  commercially  as  crushed  or  ground  bone, 
which  is  fit  for  other  than  fertilizing  punioses,  was  dutiable  ns  “manu- 
factures of  bone,**  under  paragraph  460  of  the  act  of  ISIK).  and  was  not 
free  as  “bones  crude,  or  not  burned,  calcined,  ground,  steamed,  or  other- 
wise manufactured,  • • * fit  only  for  fertilizing  purposes.” 

—Gardiner  v.  Wise,  84  Fed.  337 28  C.  C.  A.  148 

Hulled  millet  seed,  which  Is  adapted  for  use  as  food,  and  in  which  the 
germinating  power  has  been  destroyed,  was  dutiable,  under  section  3 of 
the  act  of  1894,  as  an  article  "manufactured.  In  whole  or  in  part,  not  pro- 
vided for  in  this  act,”  and  not  as  “seeds.”  under  paragraph  2(K5^.  78  Fed. 

804,  reversed. 

— United  States  v.  Kauffman,  84  Fed.  446 28  C.  C.  A.  150 

The  tariff  act  of  1883  provides,  in  paragraph  334,  for  “brown  and 
bleached  linens,  ducks,  canvas,  * • • handkerchiefs,  lawns,  or  other 

manufactures  of  flax.  Jute,  or  hemp,  • • • not  specially  enumerated 

or  provided  for.”  Paragraph  330  provides  for  "flax  or  linen  thread, 
twine,  and  pack  thread,  and  all  manufactures  of  flax  • • ♦ not  spe- 

cially enumerated  or  provided  for.”  Held,  that  these  paragi*aphs  were  to 
be  construed  by  the  rule  of  “noscitur  a sociis,”  so  as  to  confine  the  con- 
cluding general  descriptive  terms  to  articles  of  like  kind  with  those 
enumerated;  that  the  former  paragraph  was  therefore  confined  to  woven 
fabrics  capable  of  being  measured  by  the  square  yard,  and  the  latter  to 
spun  and  twisted  goods;  and.  hence,  that  the  former  covered  measuring 
tapes  mounted  for  use,  which  were  woven  with  a warp  and  filling,  iu 
complete  widths,  wdth  selvages. 

— Wiebusch  & Hilger  v.  United  States,  84  Fed.  451 28  C.  0.  A.  154 


DAMAGES. 


Damages  for  particular  injuries. 

Breach  by  vendee  of  contract  for  sale  of  land,  see  “Vendor  and  Purchaser.” 

1.  Gronnda  and  snbjeota  of  compensatory  damages. 

A passenger  was  thrown  from  liis  l>crth  in  a sleeping  car  by  a collision 
between  trains,  siilTering  a slight  physical  injury.  Afterwards  serious 
nervous  injuries  developed,  which  plaiutilT  claimed  practically  ruined  his 
active  life.  There  was  some  evidence  that  plaintiff  suffered  a severe  fright, 
and  a medical  expert  testified  that  his  present  condition  might  have  re- 
sulted from  the  fright.  Defendant  requested  a charge  that  if  plaintiff 
suffered  a fright,  but  sustained  no  bodily  Injury  whatever,  he  was  entitled 
only  to  nominal  damages.  The  court  declined  this  request,  but  charged 
that,  if  the  severe  Injuries  were  not  the  n‘siilt  of  the  fall  and  shock,  plaintiff 
could  only  recover  the  trifling  damages  involved  In  the  fall,  and  the  consequent 
mental  suffering,  If  any.  The  Jur^'  were  al.so  charged  that,  if  the  fall  and 
shock  did  not  produce  the  plaintiff’s  existing  condition,  and  if  that  condition 
was  due  to  other  causes  than  the  shock  and  injury  which  he  received  from 
the  accident,  he  was  only  entitled  to  trifling  damages,  field,  that  the  request 
was.  In  substance,  covered  by  the  charge,  and  there  was  no  error  in  refus- 
ing it. 

—Lehigh  & n.  H.  liy.  Co.  v.  Marchaiit,  84  Fetl.  870 28  C.  C.  A 544 
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£.  Measure  of  damages— Injuries  to  tlie  person. 

The  measure  of  damages  lor  an  Injury  depriving  a plaintiff  of  his  earning 
power  is  not  the  amount  he  might  probably  earn  daring  his  expectancy 
of  life,  but  the  present  value  of  such  earnings. 

—Alabama  G.  S.  R.  Ca  v.  Carroll,  84  ITed.  772 28  C.  C.  A.  207 

It  Is  error  to  instruct  a jury.  In  determining  the  damage  to  a person 
resulting  from  a surgical  operation,  to  consider  the  probability  of  perma- 
nent impairment  of  health,  and  the  lessening  of  ability  to  perform  physical 
lal)or.  when  there  Is  no  evidence  that  the  operation  tended  to  produce 
such  results,  and  the  Injuries  are  not,  of  themselves,  of  such  a nature  as 
to  warrant  such  an  Inference. 

—Western  Union  Tel.  Co.  v.  Morris,  83  Fed.  9P2 28  C.  C.  A.  oii 

3.  Evidenoe. 

In  an  action  for  personal  Injuries,  evidence  of  the  poverty  of  plaintiff  and 
his  relatives  is  Irrelevant,  and  Its  admission  is  error. 

— .\Labama  G.  S.  R.  Co.  v.  Carroll,  84  Fed.  772 28  C.  C.  A.  2tt7 

4.  Prooeedings  fov  assessment. 

It  is  error  to  permit  counsel,  over  objection,  to  state  in  argument  an  er- 
roneous rule  of  damages,  or  to  Introduce  into  his  argument  matters  outside 
the  evidence,  and  having  a tendency  to  mislead  the  jury  as  to  the  true 
measure  of  damages,  and  to  allow  the  same  to  go  to  the  jur>'  without  cor- 
rection. 

—Alabama  G.  S.  R.  Co.  v.  Carroll,  84  Fed.  772 28  C.  C.  A.  207 


DECEIT. 

See  “Fraud.” 

DEEDS. 


Of  trust,  see  “Mortgages.” 

Parol  or  extrinsic  evidence,  see  “Evidence,”  4. 

Reformation,  see  “Reformation  of  Instruments.” 

VaUdity. 

A deed  made  to  discharge  an  actual  indebtedness,  though  given  under 
duress.  Is  not  absolutely  void,  but,  at  moat,  voidable. 

—Garter  v.  Couch,  84  Fed.  735 28  C.  C.  A.  520 


DEFAMATION. 

See  “Libel  and  Slander.” 


DELAY. 

Laches,  see  “Equity,”  2. 


DEMURRAGE. 

See  “Shipping,”  1. 


DESCRIPTION. 

Of  property  mortgaged,  see  “Mortgages,”  1. 


DIRECTING  VERDICT. 


In  civil  actions,  see  “Trial,”  3. 
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DISCOUNTS. 


By  bank,  see  **Banks  and  Banking,”  3. 


DISMISSAL  AND  NONSUIT. 

At  trial,  Bee  “Trial,”  2. 


DIVERSE  CITIZENSHIP. 


Ground  of  Jurisdiction  of  United  States  courts,  see  “CJourts,”  1. 


DOCUMENTS. 


As  evidence  in  civil  actions,  see  “Evidence,”  3. 


DOMICILE. 


Besldence  as  ground  of  Jurisdiction,  see  “Courl.s,”  1. 


DURESS. 


Effect  on  validity  of  deeds,  see  “Deeds.” 


DUTIES. 

Customs  duties,  see  “Customs  Duties.” 

ELECTION  OF  REMEDIES. 


Rieht  of  eleotiosu 

Where  a defendant  has  broken  his  contract  and  committed  a fraud  In  the 
same  transaction,  the  plaintiff  has  the  choice  of  an  action  on  the  contract 
or  an  action  in  tort  for  the  fraud. 

—Missouri  Savings  & Loan  Co.  v.  Rice,  84  Fed.  131 28  C.  C.  A.  305 


EMPLOYES. 


See  “Master  and  Servant” 


EQUITY. 

Accounting  In  copyright  suits,  see  “Copyrights,”  2. 

Equitable  e.stoppel,  see  “Estopi)el.” 

Particular  subjects  of  equitable  jurisdiction  and  equitable  remedies. 

See  “Injunction”;  “Reformation  of  Instruments.” 

Suits  for  Infringement  of  patents,  see  “Patents,”  7. 

1.  Jurisdiction. 

A plaintitT  in  an  action  In  the  state  court,  who  has,  by  attachment,  ob' 
tained  a lien  on  property  alleged  to  belong  to  the  defendant,  may. 
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I>endlng  the  action,  and  before  judgment,  maintain  a bill  on  the  eqoitj 
side  of  the  United  States  circuit  court  to  prote<*t  such  lien  by  preventing 
the  threatened  sale  of  the  property  under  an  execution  issued  from  the  lat- 
ter court,  whereby  the  plaintifTs  lieu  would  be  lost. 

—New  York  Commercial  Co.  v,  Francis,  83  Fed.  760 28  C.  C.  A.  199 

2.  Laobes  and  stale  demands. 

A delay  of  lo  years  in  l>rluging  proceedings  to  avoid  a deed  which  the 
grantor  claim.s  was  procured  from  him  by  duress  is  laches  which  will 
estop  him  and  his  heirs  from  disturbing  a title  based  thereon,  for  which 
value  was  paid. 

—Carter  v.  Couch,  84  Fed.  735 28  C.  C.  A.  520 

3.  Parties  and  process. 

In  a bill  by  one  memlier  of  a partnership  to  recover  salaries  and  commis- 
sions due  the  partnership,  where  it  Is  alleged  that  the  otlier  partner  refuses 
to  Join  as  a iwrty  plaintifT.  and  has  frau  luleiitly  eonspired  witli  tlie  <uher 
defendants  to  defeat  a recovery,  such  latter  partner  is  a proper  and  neces- 
sary party  defemlant. 

— Edgell  v.  Felder.  84  Fed.  69 28  C.  C.  A.  3^2 

4.  Fleadlns-xOrlg^inal  bill. 

A bill  lor  a reseissiou.  which  will  seriously  aflfeet  the  Interest  of  others, 
must  contain  clear  and  positive  allegations  showing  the  equitable  right 
of  the  complainants  to  the  relief  asked. 

—Post  V.  Beacon  Vacuum  Pump  & Electrical  Co.,  84  Fed.  371 

28  C.  C.  A.  431 


ERROR,  WRIT  OF. 

See  "Appeal  and  Error.” 

ESTATES. 

Estates  for  years,  see  "Landlord  and  Tenant.” 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  2-4. 

To  avoid  or  forfeit  insurance  policy,  see  "Insurance,”  4. 

Equitable  estoppel— Grounds  of  estoppel. 

The  failure  of  the  ottieers  of  a bank,  in  answering  a general  Inquiry  from 
another  bank  as  to  the  cbaractcT  and  standing  of  a customer,  to  disclose 
the  fact  that  the  customer  was  indebted  to  their  bank,  and  that  It  held 
liens  on  certain  of  his  property,  will  not  estop  it  to  assert  such  liens  as 
against  a mortgage  subsequently  taken  by  the  inquiring  bank.  In  the  ab- 
sence of  nnv  fraudulent  intent. 

—First  Nat.  Bank  v.  Marshall  & Ilsley  Bank,  83  Feil.  725.  .28  C.  C.  A.  42 

EVIDENCE. 


Iteceptlon  at  trial,  see  "Trial,”  1. 

Hevlew  on  apiieal  or  writ  of  error,  see  "Apiieal  and  Error,”  9. 

As  to  part icular  facts  or  issues. 

See  "Damages,”  3. 

In  actions  by  or  against  particular  classes  of  parties. 

See  "Insurance,”  8. 

Jn  particular  civil  actions  or  proceedings. 

Si‘e  "Liiu’l  and  Slander,”  2. 

Admiralty,  see  "Collision,”  7. 
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1.  Rea 

AVhen*.  i)rior  to  nn  accident,  an  Injured  person  complained  to  the  master 
of  the  incompetency  of  a fellow  servant,  and  was  assured  that  such  serv- 
ant would  be  discharged,  and  until  he  was  he  would  be  watched  to  see 
that  he  hurt  nobody,  statements  of  the  Injured  person,  made  to  the  master 
Immediately  after  the  accident,  that  the  injury  would  not  have  been 
received  had  the  Incompetent  st^rvant  been  discharged,  are  admissible  as 
part  of  the  res  gesta?. 

—Cross  Lake  Logging  Co.  v.  Joyce,  8T1  Fed.  980 28  C.  C.  A.  260 


2. 


3. 


Admiasiona — By  agenta  or  other  repreaemtatirea. 

Declarations  of  tauit  on  the  part  ot  the  master,  made  by  an  Injured 
servant,  immediately  after  an  accident,  to  one  In  charge  of  the  work  and 
competent  to  denj'  them,  are  admissions  of  the  truth  of  such  declarations, 
when  no  denial  was  made. 

—Cross  Lake  Logging  Co.  v.  Joyce,  83  Fed.  989 28  C.  C.  250 

Where  a railroad  company,  through  its  attorney,  made  a settlement  with 
one  claiming  dan>ages  for  personal  Injuries,  and  took  a release  from  him,  held, 
that  testimony  that  a claim  agent  of  the  company,  who  was  not  present  at 
such  settlement,  had  afterwards  said  to  the  witnesses  that  the  company  had 
never  made  any  general  settlement  with  the  claimant,  but  had  only  given 
him  a little  money  to  help  him  along,  was  inadmissible  to  show  a waiver  of 
the  settlement,  in  the  absence  of  anything  to  show  that  such  agent  had  any 
authority  to  abrogate  or  waive  settlements  made  by  the  company’s  counsel, 
and  also  a.s  being  mere  hearsay. 

— Clilc’ago,  St.  P.,  M.  & O.  Ry.  Co.  v.  Belllwlth,  83  Fed.  437 

28  0.  0.  A.  358 

Doomnentary  evldexioe. 

Under  the  provision  of  the  constitution  of  Michigan  (article  6,  § 10)  requir- 
ing the  decisions  of  the  supreme  court  to  be  in  writing,  signed  by  the 
judges,  and  filed  in  the  clerk’s  office,  the  opinion  of  that  court,  so  filed  in 
a case,  is  competent  evidence  of  the  questions  adjudicated  therein,  in  a sub- 
sequent action  wherein  the  decision  is  sought  to  be  used  as  an  estoppel. 

—Stearns  v,  Lawrence,  -S3  Fed.  738 28  C.  C.  A.  66 


Where  plaintiffs  claimed  that  they  were  Induced  to  purchase  property 
by  false  rejiresentatlons  made  by  defendant  to  one  acting  in  their  behalf, 
letters  from  such  persem  were  admlssilde  to  show  the  communication  to 
them  of  such  representations. 

— Slgafus  v.  Porter,  <S4  F(*d.  4.30 28  C.  C.  A.  443 


4.  Parol  and  extrinsic  evidence  affecting  writings. 

The  rule  that  parol  evidence  is  inadmissible  to  vary  a sealed  contract 
is  llinitwl  to  actions  lietween  tlie  parties  or  their  privies,  and  a third 
person  suing  one  of  the  parties  may  .show  by  the  testimony  of  the  other 
that  such  an  Instrument  does  not  represent  tJbe  real  contract  between  the 
parties  thereto. 

—.Slgafus  V.  Porter,  84  Fed.  4.30 28  C.  C.  A.  443 

6.  Opinion  evidenocH— Oonclnsions  and  opinions  of  witnesses. 

A medical  expert,  in  answer  to  a (luesnon  as  to  what  would  be  the  proba- 
ble future  course  of  the  disease  with  which  plaiutiiT  was  suffering,  said  he 
thought  he  never  would  recover,  “so  far  as  to  be  capable  of  any  sort  of 
persistent  occupation.”  Held,  that  the  (pioted  part  of  the  answer  was  not 
objectionable,  as  lieing  a speculative  opinion  based  upon  an  opinion. 

—Lehigh  & H.  It.  Ity.  Co.  v.  Marchant,  84  Fed.  870 28  C.  C.  A.  544 

6.  Bzamination  of  experts. 

Upon  au  issue  as  to  wheilier  a building  In  which  insured  property  was 
contained  fell  before  a fire,  or  ns  a result  of  the  fire,  a civil  engineer,  testify- 
ing as  an  expert,  may  ivad  in  support  of  his  opinion  excerpts  from  engineer- 
ing books,  recognized  as  standard  authorities,  giving  the  tabulated  results 
of  tests  made  to  determine  the  strength  and  resisting  power  of  timbers  of 
the  kind  used  in  the  eonstruetiou  of  the  building. 

— Western  .\ssur.  Co.  of  Toronto  v.  J.  H.  Molilman  Co.,  S3  Fed.  811 

28  C.  C.  A.  157 
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A question  calling  for  the  opinion  of  an  expert  witness  as  to  how  long  a 
fire  would  burn  in  a speelfled  building  before  weakening  certain  posts, 
which  omitted  any  statement  of  the  part  of  the  building  In  which  the  fire 
originated,  was  properly  excluded. 

—Western  Assur.  Co.  of  Toronto  v.  J.  H.  Mohlman  Co.,  83  Fed.  811 

28  C.  C.  A.  107 


EXAMINATION. 

Of  expert  witnesses,  see  “Evidence,”  6. 

EXECUTION. 


1.  nature  and  easentli^s  ia  general. 

Where,  on  appeal,  a dnal  decree  fixed  the  amount  due  certain  heirs, 
directed  that  It  be  distributed  according  to  the  laws  of  descent  of  the  state 
of  Colorado,  and  that  in  default  of  payment  executions  should  issue,  and 
the  solicitor  thereupon  entered  satisfaction  thereof  except  as  to  OTtain 
amounts  due  one  heir,  an  order  of  the  lower  court  directing  the  clerk  to 
Issue  execution  thereon  to  satisfy  the  deerw  so  far  as  the  right,  title, 
claim,  and  demand  of  such  heir  is  concerned,  when  be  or  his  counsel  sluill 
file  a pnecipe  therefor,  stating  therein  the  amount  claimed,  is  not  an  order 
for  an  execution  for  a difi’erent  amount  than  that  named  in  such  satisfac- 
tion, as  due  to  such  heir,  nor  for  the  amount  which  may  be  claimed  in  such 
pr®cipe,  but  retiuires  the  clerk,  from  the  decree  and  satisfaction,  to  com- 
pute the  amount  due.  and  insert  it  in  the  execution. 

—Aspen  Mining  & Smelting  Co.  v.  Wood,  84  Fed.  48;  'Wheeler  v.  Same. 

Id 28  C.  C.  A.  270 

52.  Isanance  and  requisites  of  srrit. 

Wliere  the  amount  tlie  judgment  defendants  owe  one  heir  is  fixed  by 
final  decree  in  a suit  to  which  they  were  all  p.arties.  no  ci.nim  or  bill  of 
another  can  unsettle  it  until  that  dc<Tce  is  modified  or  a supplemental  de- 
cree is  rendered;  and  tile  pendency  of  .sucli  iiill  or  claim  is  no  reason  why 
execution  should  not  issue  for  such  amount. 

—Aspen  Mining  & Smelting  Co.  v.  Wood,  84  Fed.  48;  Wheeler  v.  Same, 


Id 28  C.  C.  A-  2Td 

3.  Levy. 

A return  sliowing  the  levy  of  an  execution  is  not  contradicted  by  proof  of  a 
sub.<c(|ucnt  disposition  of  llic  pro|R'i*ty  levieil  on. 

— Crawford  v.  Foster,  84  Fed.  1)39 28  C.  C.  A.  57t* 


EXPERT  TESTIIVIONY. 

In  civil  actions,  see  “Evidence,”  5,  6. 

EX  POST  FACTO  LAWS. 


Retroactive  operation  of  statutes,  see  “Statutes,”  2. 


EXTRADITION. 


1.  InteraAtionaJU 

Cne  accused  of  poisoning,  resulting  in  death  in  Canada,  may  be  extradited. 
th(»ugh  it  appears  tliat  the  poison,  if  administered  at  all,  was  given  In  th!.« 
country. 

— Stoi  uamau  v.  Peck,  S3  Fed.  G90 28  C.  C.  A.  377 
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2.  Interitate. 

An  extradition  warrant  reciting  tlint  It  Is  issued  pursuant  to  the  requisi- 
tion of  the  governor  of  another  slate,  that  said  re<iui8ition  Is  accompanied 
by  a copy  of  the  Indictment  against  the  part}*  demanded,  and  that  said 
copy  of  the  Indictment  is  certifleU  by  the  governor  of  the  demanding  state 
to  be  “In  due  form,”  is  sufficient,  under  the  statutory  requhements  of  sec- 
tion 5278,  Rev.  St,  U.  8.;  the  expression,  “certltled  to  be  In  due  f<UMU,” 
being  equivalent  to,  and  in  substantial  compliance  wItJi,  the  statutory 
wonls.  “certified  as  autlientic.” 

—Ex  parte  Dawson,  83  Fed.  3()t> 28  C.  C.  A.  354 

A federal  court  will  not,  on  habeas  corpus,  discharge  a pri.-oner  charged 
with  the  violation  of  the  (Timiual  laws  of  one  state,  and  apprehended  In 
another,  w’here  It  app<‘ni’s  by  the  recitals  contained  in  the  warrant  by  vir- 
tue of  which  he  was  arrested,  and  by  the  rec<jrd  of  the  extradition  i>roceed- 
Ing,  that  no  right,  privilege,  or  immunity  secured  him  by  the  constitution 
and  laws  of  the  Uniteti  States  will  be  violated  by  remanding  him  to  the 
custody  of  the  agent  of  the  demanding  state.  And  the  court  will  seek  to 
uphold  tile  actions  of  the  executive,  provided  they  appear  to  be  in  good 
faith. 

—Ex  parte  Dawson,  83  Fed.  300 28  C.  O.  A.  354 


See  “Principal  and  Agent.” 


FACTORS. 


FEDERAL  COURTS. 

See  “Courts,”  1-8, 


FELLOW  SERVANTS. 

See  “Master  and  Servant,”  4. 


FINAL  JUOOMENT. 

Appealability,  see  “Appeal  and  Error,”  1. 


FINDINGS. 


Review  on  appeal  or  writ  of  error,  see  “Appeal  and  Error,”  9, 


FOG. 


Collision  of  vessels,  see  “Collision,”  5. 


FORECLOSURE. 

Of  mortgage,  see  “Mortgages,”  8. 

FORMER  ADJUDICATION. 

See  “Judgment,”  2-4. 
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FRAUD. 

In  particular  classes  of  conveyances,  contracts,  or  transactions,  “Insurance,” 
3;  “Public  Lands.”  4. 

1.  Deoeption  eonstitutinig  fraud,  and  liability  tberefor. 

One  making  false  representations  to  Induce  the  purchase  of  property  U 
equally  liable  therefor  whether  he  owns  the  property  or  not,  and  whether 
the  representations  are  made  directly  to  the  purchaser,  or  to  one  acting 
in  his  interest,  and  who  reports  them  to  him. 

—Sign fits  V.  Porter,  84  Fed.  430 28  C.  C.  A.  443 

2.  Actions — Parties. 

Purchasers  of  property,  who  acted  In  the  matter  for  themselves  and 
others,  the  plan  which  was  carried  out  Itelng  to  form  a company  to 
which  the  property  should  afterward.s  be  transferred,  may  sue  in  behalf 
of  themselves  and  all  others  in  interest  to  recover  for  false  representa- 
tions inducing  the  purcliase. 

— Sigafus  V.  Porter,  84  Fed.  430 28  C.  C.  A.  443 


FRAUDS,  STATUTE  OF. 


Operation  and  effect  of  statute. 

Strict  periormaucc  oi  a written  contract  subject  to  the  statute  of  fraud.® 
may  be  waived  by  oral  words,  and  by  acts  Inconsistent  with  an  intention 
to  require  It,  which  have  Induced  the  other  party  to  omit  such  performance, 
though  such  words  may  be  inadmissible,  under  the  statute  of  frauds,  for 
the  purpose  of  showing  a new  contract  modifying  the  old  one. 

—Smiley  v.  Barker,  83  Fed.  0S4 28  C.  C.  A.  9 


GOOD  FAITH. 


Of  settlers  and  claimants  of  public  lands,  see  “Public  Lands,”  5. 


GRANTS. 


Of  public  lauds,  see  “Public  Lands.” 


GUARANTY. 

Guaranty  Insurance,  see  “Insurance,”  5. 

HARMLESS  ERROR. 

In  civil  actions,  see  “Appeal  and  Error,”  10. 


HIGHWAYS. 


See  “Municipal  CJorporatlons,”  4. 


IMPLIED  CONTRACTS. 


See  “Account  Stated.” 
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IMPORTS. 


Duties,  see  “Customs  Duties.’* 


INDEMNITY. 


Indemnity  insurance,  see  “Insurance,”  6. 


INDIANS. 


Jurisdiction  over,  see  “Courts,**  1. 


INDORSEMENT. 


Of  bill  of  exchange  or  promissory  note,  see  “Bills  and  Notes,**  1. 


INFANTS. 


Contributory  negligence  on  part  of  children,  see  “Negligence,”  2. 


INFRINGEMENT. 

Of  copyright,  see  “Copyrights,”  1. 

Of  patent,  see  “Patents,”  6,  7. 


INJUNCTION. 


Snbjeots  of  protection  and  relief. 

Wiiere  a bill  seeks  to  enjoin  u resurvcy,  by  government  officials,  of  pat- 
ented lands  bordering  on  a lake,  and  it  appears  tliat  it  will  result  in  the 
necessary  destruction  of  much  valuable  timber,  cast  a cloud  upon  the  title 
to  lands  for  which  the  goveruiiient  has  already  issued  its  patents,  and  in- 
volve the  owner  in  a multiplicity  of  suits  to  defend  and  maintain  his  title, 
his  remedy  at  law  Is  Inadequate,  and  equity  will  interfere  to  prevent  the 
threatenetl  trespass. 

— Kirwan  v.  Murphy,  83  Fed.  275 28  C.  C.  A.  348 


IN  PAIS. 

Estoppel,  see  “Estoppel.” 


INSTRUCTIONS. 

In  action  of  lil)el  and  slander,  see  “Libel  and  Slander,”  3. 

on  insurance  policy,  see  “Insurance,”  7. 

Id  civil  actions  generally,  see  “Trial,”  4. 


INSURANCE. 


1.  Tbe  contract  in  general— Nature,  requisites,  and  ralidity. 

In  view  of  the  custom  of  life  insurance  companies  to  contract  by  writ- 
ten policies,  there  is  a strong  presumption,  where  no  policy  has  been 
28  C.C.A.-4G 
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Issued  and  no  premium  paid,  that  there  was  no  contract:  and  no  intontion 
to  contract,  otherwise  than  by  a policy  made  and  delivered  upon  the 
simultaneous  payment  of  a premium.  Caldwell,  Circuit  Judge,  dissenis. 

—Hiiuitable  Life  Assur.  S<s-.  v.  McElroy.  83  Fed.  031. ..  C.  C.  A.  o<iT> 

Where  a life  Insurance  policy  Is  tendered,  an  acceptance  on  condilion 
that  the  beneticiaries  be  changtnl  does  not,  until  approved  by  the  com- 
pany. close  the  contract,  even  though  the  nssure<l  could  have  accepte*!  it 
as  it  stood,  and  then  assigned  it  to  the  propo.sed  beneticlarie.';. 

—Equitable  Life  Assur.  Soc.  v.  McElroy.  83  Fed.  tCtl. ..  .2S  C.  C.  A.  3 A 


2.  <— — > Conatrnotion  and  operation. 

I'nder  a life  insurance  poUcj'  containing  nonforfeiture  provisions  declar- 
ing that,  upon  default  after  payment  of  two  annual  premiums,  the  net  re- 
serve, “less  any  Indebtedness  to  the  company  on  this  i)olicy.’’  would  be 
applied  to  the  purchase  of  nonparticipating  term  Insurance,  a i>ayinent  of 
a premium  part  in  ca.sh  and  part  by  a loan  from  the  conii»any.  eviilen*  «-d 
by  a certlflcate  signed  by  Insured,  reciting  that  the  company  has  h»an<d 
the  amount  on  the  policy,  constitutes  an  Indebtedness  due  the  coiui>any. 
within  the  meaning  of  such  provisions. 

— Omaha  Nat.  Hank  v.  Mutual  Ben.  Life  Ins.  Co..  84  Fed.  122 

28  C.  C.  A. 


3. 


When,  under  the  nonforfeiture  terms  of  a defaulted  life  Insurance  policy, 
the  net  reserve,  less  Indebtedness  to  the  company,  has  been  applied  to  the 
payment  of  term  insurance,  the  insured  cannot,  two  years  after  such  de- 
fault, and  within  a few  days  before  the  time  of  the  expiration  of  the  term 
Insurance,  extend  the  same  by  tendering  the  amount  of  such  indebtedness. 
81  Fed.  035,  atlirmed. 

—Omaha  Nat.  Bank  v.  Mutual  Ben.  Life  Ins.  Co.,  84  Fed.  122 

28  C.  C.  A.  3t>t) 

Avoidance  of  policy  for  fraud. 

The  intentional  omission,  by  an  applicant  for  life  insurance,  to  dis*^dose 
to  the  company  every  fact  material  to  the  risk  (especialb'  the  fact  of  a 
sudden  and  dangerous  illness)  which  comes  to  his  knowledge  at  any  time 
before  the  contract  is  finally  closed,  even  though  subsequent  to  his  orig- 
inal representations  and  medical  e.xamlnation,  is  a fraud  which  vitiates 
the  contract. 

—Equitable  Life  .\s.sijr.  Soc.  v.  McElroy.  8il  Fed.  0:il. ..  .2s  C.  C.  A.  -3*ri 


4.  Estoppel,  waiver,  or  asreenaents  affeetini;  rigilit  to  avoid  or  forfeit 
policy. 

Where  a life  insurance  policy  has  lapsed  and  liccome  void,  it  cannot  l>e 
revived  without  a new  contract  between  the  parties. 

—Equitable  Life  Assur.  Soc.  v.  McElroy.  S:i  Fed.  (Wl.  ..  .2S  C.  C.  A.  3'm 


T'nless  a life  insurance  company  does  or  omits  some  act  whereby  the 
assured  has  just  ground  to  iM'lievo,  does  believe,  and  acts  on  the  l>elief, 
tliat  tlie  corporation  will  make,  continue,  or  restore  a contract  without 
the  payment  of  a premium,  there  is  no  estoppel  and  no  waiver. 

— E(piital»le  Life  Assur.  Soc.  v.  McElroy.  8.3  Fed.  «i31 2S  C.  C.  A, 


5.  Risks  and  causes  of  loss — Guaranty  and  indemnity  insurance. 

A Itimlx'r  couqiany  prm  ured  a isillcy  liLsuiiug  it  agjiinst  loss  from  liabiliiy 
to  any  persons  who  sliould  “sustain  accidental  bodily  Injuries  umler  ciroinu- 
stances  which  shall  inq  ose  upon  the  insured  a common-law  or  statutory  lia- 
bility therefor.”  ’I'bc  application  contalne<l  tlie  following:  "It  is  undenstooil 
that,  in  the  conduct  of  a i>ortiou  of  their  bu.sme.ss,  the  a.ssurtxl  employ  a 
railroad  owned  by  tlu  iuselves.  and  u.sed  only  for  their  own  lumbering,  pur- 
lM»ses.“  'I'be  company’s  lumliering  oiH-ratlous  were  carried  on  on  its  own 
land,  remote  from  other  settlements;  and  it  bad  mills,  dwelliiig.s,  .and  a 
store  for  supplying  Its  workmen  and  agents.  It  owned  a ntih(»ad.  some 
3' j miles  long,  for  tlie  traiisi>ortatlou  of  its  lumber  supplies,  workmen,  and 
su<*b  persou.s  as  liad  business  .at  Its  mills  or  store.  Two  eommerclal  travel- 
ers. who  had  come  to  ils  premises  to  take  orders  for  supplying  its  store, 
were,  by  a special  arrangement  with  its  superintendent,  to  be  taken  l>ack 
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over  Its  road  on  a locomotive,  paying  fare  therefor.  On  the  way,  the  loco- 
motive wa.s  overturned,  and  they  were  Injured,  under  circumstances  sub- 
jecting the  lumlK'r  company  to  a liability,  which  It  i>ald.  Held,  that  the  In- 
juries occnmHl  within  tlie  scope  of  the  company's  “own  lumbering  pur- 
poses.” witliiu  the  meaning  of  the  application,  so  as  to  make  the  insurer 
liable,  and  that,  lunler  tlie  peculiar  circumstances,  the  undertaking  to  carry 
the  travelers  on  a locomotive  was  not  a fraud  on  the  Insurer,  so  as  to  pre- 
clude a recovery. 

— Traveller.^  In.s.  Co.  v.  Wild  Kiver  LumUn’  Co..  S3  Fed.  977 

C.  C.  A.  I”*! 

6.  Actions  on  poUoles»Piresnniptlons  and  burden  of  proof. 

A provision  in  a ixtlicy  of  tire  Insurance  tliat.  “If  a building,  or  any  part 
thereof,  fall,  e.vcept  as  the  result  of  fire,  all  insurance  by  this  |>ollcy  on  such 
building  or  its  contents  sliall  immciliately  <-ease."  is  a coudition  .subsequent, 
and  In  an  action  on  such  iwlicy  to  rei'over  for  iiestruction  by  Are  of  the 
goods  thereby  in.sured.  where  the  building  in  which  they  were  contained 
fell,  the  burden  is  on  the  Insurer  to  prove  as  a defense  that  it  fell  before  the 
fire. 

—Western  Assur.  Co.  of  Toronto  v.  J.  H.  Mohlman  Co..  83  Fed.  811 

28  C.  C.  A.  ir»7 

A provision  in  the  descriptive  clause  of  a Are  policy  on  goods  that  they  are 
insured  “while  contained  in  brick  building.”  etc.,  does  not  cast  on  the  insured 
the  burden  of  proving,  in  an  action  to  recover  for  loss  of  the  goods  by  tire, 
that  the  building  was  standing  at  the  time  of  the  Are.  where  the  policy  also 
contained  a sepanite  clause  expres.sly  covering  the  case  of  a building  faAing 
before  the  Are. 

—Western  Assur.  Co.  of  Toronto  v.  J.  H.  Mohlman  Co.,  83  Fed.  811 

28  C.  C.  A.  157 

An  allegation  in  a complaint  on  a Are  policy  that  the  “Are  did  not  happen 
by  • • * reason  of  any  of  the  causes  excepted  by  the  terms  of  the 
policy,”  is  unuece.ssary,  and  does  not  change  the  burden  of  proof. 

—Western  As.sur.  Co.  of  Toronto  v.  J.  H.  Mohlman  Co.,  83  Feil.  811 

28  C.  C.  A.  157 

On  an  issue  of  whether  the  death  of  insured  was  caused  by  suicide  or 
by  murder,  after  the  ct)urt  had  instructed  the  jury  that  the  burden  was  on 
the  idainiiff  to  satisfy  them,  by  a fair  preiwnderance  of  the  evidence,  that 
the  dentil  of  insured  was  accidental,  that  murder  would  not  be  presumed, 
and.  if  the  evidence  did  not  fairly  and  reasonably  satisfy  them  that  the 
death  was  accidental,  their  verdict  should  be  for  defendant,  it  was  not 
error  to  refuse  a request  by  defendant  to  instruct  that  “the  law  does 
not  presume  murder;  it  must  be  proved;  if  plalntifT  relies  upon  the  theory 
that  insured  was  munlered.  she  must  prove  it  by  competent  evidence; 
mere  conjeiMiire  or  supposition  tliat  insured  might  have  bwn  murdered 
is  not  enough;”  and  that  if,  upon  the  wliole  case,  the  jurj*  found  tlie  evi- 
dence evenly  balanced,  they  must  And  for  defendant. 

—Fidelity  & Casualty  Co.  of  New  York  v.  EglKTt.  84  Fed.  410 

28  C.  C.  A.  281 

7.  Instractlo]i.s. 

Tlie  refu.sal  of  an  instruction  that  the  burd(‘ii  was  upon  the  plaintlfT  on 
the  whole  ca.se  to  prove  that  the  property  insureil  was  de.stroyt*«l  by  Are 
was  not  error,  where  the  evidence  sliowed  sueli  fact  witliout  conAIct,  and 
the  only  controverted  question  was  as  to  whetlier  the  policy  had  ceased  to 
be  in  force  liefore  the  Are. 

— We.stern  Assur.  Co.  of  Toronto  v.  J.  H.  .Mohlman  Co.,  83  Fed.  S11‘ 

2S  C.  C.  A.  157 

Where  the  only  issue  was  whether  the  deatli  of  the  insured  was  caused 
by  suicide  or  by  murder,  and  no  other  issue  was  suimiitted  to  the  jury. 
It  was  not  error  for  the  court  to  cite  instances  of  death  by  the  accidental 
discharge  of  a gun  or  pistol,  to  illustrate  the  meaning  of  accidental  death. 

— Fiilelitv  & Casualtv  Co.  of  New  York  v.  Egliert.  84  Fed.  410 

28  C.  C.  A.  281 
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8.  — Weisht  and  •uffloiency  of  evidence. 

Linblllty  ou  an  accl(k*nt  policy  was  denied,  on  the  jn'ound  that  lnstm‘>l 
coinndtted  aulcide.  The  evidence  tended  to  show  that  insured,  o9  years 
old  and  in  pood  health,  took  his  pistol  and  left  his  house  before  daylight, 
in  his  nightshirt,  telling  his  wife  he  was  “going  down  to  settle  those  dogs.” 
Shortly  afterwards  his  wife  heard  a shot,  and  saw  him  walk  along  the 
side  of  the  house  towards  the  east,  then  turn  and  go  rapidly  west  out  of 
her  sight,  and  shortly  afterwanls  she  heard  two  shots.  A neighbor  across 
an  alley  west  of  the  lot  heard  a shot,  saw  a white  object  in  the  alley, 
and  sparks  of  fire  on  the  ground,  then  saw  a fiash  which  did  not  seem 
to  be  near  the  M'hlte  object,  heard  an  explosion,  and  then  the  slam  of  the 
gate,  on  the  east  side  of  the  alley.  Blood  and  the  pistol  of  insured,  with 
one  loaded  and  five  empty  shells  in  It,  were  found  in  the  alley.  Insured 
was  found  dead  in  his  lot  near  the  gate,  with  two  pistol  or  gunshot  wounds 
In  his  body',  around  which  his  shirt  was  burned  with  powder.  Bdd  suf- 
ficient to  sustain  a verdict  for  plaintiff. 

—Fidelity  & Casualty  Co.  of  New  York  v.  Egbert,  84  Fed.  410 

28  C.  C.  A.  2S1 


INTEREST. 


Riglits  and  liabilities  in  general. 

Defendant,  who  was  an  oiticer,  and  also  a creditor,  of  a corporation, 
sold  its  property  under  a judgment  obtained  by  him.  Complainant  after- 
wards obtained  a Judgment  against  the  corporation,  aud  brought  suit 
to  compel  payment  of  the  same  by  defendant.  No  notice  of  his  claim 
was  given,  or  demand  made,  before  suit.  Held  that,  on  rendition  of  a de- 
cree requiring  defendant  to  divide  the  proceeds  of  the  property  sold  pro 
rata,  complainant  was  entitled  to  lntert»st  on  the  amount  recovered,  from 
the  date  of  service  of  his  complaint,  and  to  costs. 

— Kittel  V.  Augusta,  T.  & G.  R.  Co.,  84  Fed.  386 28  C.  C.  A.  437 


INTERLOCUTORY  JUDGMENT. 


Appealability,  see  ‘‘Appeal  and  Error,”  1. 


INTERNATIONAL  LAW. 


See  “Extradition,”  1;  “Neutrality  Laws.” 


INTERSTATE  COMMERCE. 

Regulation,  see  “Carriers,”  1;  “Commerce.” 

INTERSTATE  EXTRADITION. 

See  “Extradition,”  2. 

INVENTION. 

See  “Patents.” 

JUDGES. 

See  “Courts.” 
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JUDGMENT. 

KfTect  as  bar,  sec  “Copyright.^,*'  2. 

On  appeal  or  writ  of  eiror.  see  “Appeal  and  Error,”  11-14. 

Review,  see  “Appeal  and  Error.” 

1.  On  trial  of  lasnea— Arrest  of  Jmdi^ent. 

A motion  in  ;irivst  of  jmlgnieiu  l an  oiiiv  l>e  maintained  for  a defect  ap- 
parent on  the  face  of  the  reeord,  and  the  evideiue  is  no  part  of  the  record 
for  tills  purpose,  and  cannot  be  considered, 

—Burrows  v.  Xihlack,  84  Fed.  Ill 28  C.  C.  A.  130 

Under  the  Illinois  statute  (2  Starr  & C,  Ann.  St.  c.  110.  § o8)  a motion  in 
arrest  of  a judgment  in  assumpsit,  reinlered  after  waiver  of  jury,  will  not 
lie  where  the  finding  of  the  court  is  based  on  the  whole  declaration,  though 
the  special  counts  are  defective,  or  because  of  a defective  count,  when 
the  declaration  contains  a good  count. 

—Burrows  v.  Nihlack,  84  Fed.  Ill 28  C.  C.  A.  1.30 

2.  Merger  and  bar  of  causes  of  action  and  defenses. 

A judgment  on  the  merits  in  a state  court,  in  an  action  to  recover  for 
a pei"sonal  injury  on  the  ground  of  negligencr.  is  a bar  to  a second  action 
In  a federal  court  by  the  same  plaintilT  against  the  same  defendant  to  re- 
cover for  the  same  injury,  and  grounded  on  defendant’s  negligence  In  re- 
spect to  the  same  occurrence,  though  additional  acts  of  negligence  are 
charged. 

— Columb  V.  Webster  Mfg.  Co..  84  Fed.  5b2 ’-’8  C.  C.  A.  225 

3.  ConolnsiTeness  of  adjndioation— >Persoiui  oonclnded. 

In  a suit  in  which  the  government  has  no  interest,  but  which  is  brought 
In  Its  name  by  a private  i»arty.  to  enforce  his  own  rights,  a prior  adjudica- 
tion by  a state  court,  determining  the  same  issues  adversely  to  him.  is 
available  as  a defense,  notwithstanding  the  formal  presence  of  the  United 
States  as  party. 

— United  States  v.  Des  Moines  Valley  R.  Co.,  84  Fed.  40.  .28  C.  C.  A.  207 

A finding  made  In  an  action  against  a bank  and  its  president  that  the 
president  ptircliased  certain  notes  for  the  bank  with  knowledge  of  a condi- 
tion on  which  they  were  given  is  conclusive  of  such  fact  in  a suit  brought 
by  a receiver  sultseiiiiently  appointed  for  the  bjuik  to  charge  the  president 
with  losses  resuliing  from  his  negligent  management, 

—Stearns  v.  Ijiwrence,  S3  Fed.  738 28  C.  C,  A.  00 

4.  Matters  conclnded. 

A judgment  or  decree  for  the  defendant  does  not  necessarily  establish 
the  truth  of  all  the  defenses  where  several  are  pleaded. 

—Belleville  & 8t,  L.  Ity.  Co.  v.  Loathe,  84  Fed.  Iu3 28  C.  C.  A.  279 

A money  judgment  recovered  in  a case  in  which  the  defendant  sets  up 
a discharg(*  in  bankrui>tey  is  conclusive,  in  a collateral  proceeding,  botli 
of  the  fact  of  indebtedness,  and  that  the  discharge  did  not  discharge  the 
particular  demand  sued  on. 

—Carter  v.  Couch,  84  Fed.  735 28  C.  C.  A.  520 

A decree  in  an  equity  suit  that  the  copyright  of  a certain  play  Is  valid  is 
conclusive  in  a sul>sequent  action  at  law  between  the  same  parlies  to  rwover 
statutory  damages,  under  Rev,  8t.  § 41X40. 

—Brady  v.  Daly.  S3  Fed.  1007 28  C.  C.  A.  2.53 

An  action  having  been  brought  against  a railroad  company  for  a debt. 
It  caused  one  L.,  who,  it  was  claimed,  had  assumed  payment  of  its  debts, 
to  be  notified  thereof,  and  authorlzetl  him  to  nse  its  name  in  defending  the 
suit.  L.  aceordinglj'  assumed  the  defense,  without  himself  becoming  a 
l»arty,  and  also  brought  a suit  in  equity  in  ti.e  rame  of  himself  and  the  rail- 
road company  to  enjoin  the  prosecution  of  the  action  at  law.  By  the  an- 
swer filed  in  the  injunction  suit  issues  were  rai.sed,  both  as  to  the  liability 
of  the  company  for  the  debt,  and  the  assurapion  of  the  debt  by  L.  The 
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action  at  law  rosnltod  in  a judgment  against  the  company,  and  the  injunc- 
tion suit  was  dlsmls.sed  on  the  merits.  Held,  that  neither  the  judgment  nor 
decree  was  conclusive  of  L.’s  individual  liability,  and  he  was  entitled  to 
litigate  that  question  in  a subsequent  suit  against  him  personally. 

—Belleville  & St.  L.  Ry.  Co.  v.  Loathe,  84  Fed.  C.  C.  A.  279 

5.  Enfor«eia«at. 

Tlie  fact  that  a Judgment  creditor  has  agreed  to  pay.  or  has  assigned,  par: 
of  tlie  judgment  to  a third  person,  is  no  reason  why  the  judgment  debtor 
should  not  be  comi>elled  to  pay  tlie  Judgment. 

— Aspen  Mining  & Smelting  Co.  v.  Wood.  84  Fetl.  48;  WTieeler  v.  Same. 

Id 28  C.  C.  A.  2T« 


JURISDICTION. 


Effect  of  appearance,  see  “.\pi)earance.” 

Special  jurisdictions. 

See  “Equity,”  1. 

Particular  courts,  see  “Courts.” 


JURY. 

Imstructlons  in  civil  actions,  see  “Trial,”  4. 

Questions  for  Jury  in  erimiiuil  pix.^eeiitions.  see  “Criminal  T.aw,”  1. 
Taking  case  or  question  from  Jury  at  trial,  see  “Trial,”  2,  3. 


LACHES. 


Effect  in  equity,  see  "Equity,”  2. 


LAKES. 


See  “Waters  and  Water  Courses,” 


LANDLORD  AND  TENANT. 

Leases  and  agreement  In  general— Construction  and  operation. 

A railroad  company  leaseil  to  another  grouml  at  a station  on  which  the 
les.<ee  coiitracteil  to  erect  a building  lo2  feet  long.  42  feet  wide,  and  two 
stories  high,  in  wliicli  lie  agreed  to  furnish  the  company  rooms  for  station 
puriKi.Hes,  and  to  maintain  a flrsi-cLass  hotel.  The  company  covenanted  no: 
to  permit  the  use  of  its  other  property  to  the  Injury  of  the  hotel,  and  that  It 
would  .stop  ail  its  passenger  trains  passing  at  seasonable  hours  for  meals 
a sutfieient  time  to  allow  the  iiassengers  to  take  meals.  The  contract  was 
observed  by  botli  parlies  for  ir>  years,  during  which  time  the  lessw  bad  In- 
cn»ascd  the  capacity  of  the  liotel  until  it  coiiraimHl  ijo  sleeping  nx>ms. 
-\fler  that  time  tlie  company  ceased  to  stop  the  oi.ly  passt*nger  train  i^ssing 
at  a seasonalile  hour  for  meals  a .sutfieient  lenglli  of  time  for  the  passengers 
to  take  meals.  Held,  that  the  agreement  to  stop  the  trains  did  not  go  to 
the  whole  consideration  of  the  contract,  so  ns  to  entitle  the  lessee  on  its 
breach  to  recover  as  for  a total  breach  of  the  entire  contract,  but  was  only 
an  Incidental  promise,  and  tlie  measure  of  the  les.see’s  recovery  was  the 
diminution  in  tlie  eaniings  of  the  hotel  caused  thereby  between  the  time 
of  the  breach  and  the  Vuliigiiig  of  suit. 

— L'nion  l*ac.  Ry.  Cq.  v.  Travelers*  Ins,  Co..  .S3  Fed.  «j7d.  ..  .2S  C.  C.  A.  I 
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LANDS. 

See  “Puljlic  Lands.” 

LEASES. 


See  “Landlord  and  Tenant.” 


LEGISLATIVE  POWER. 


See  “Municipal  Corporations,”  1. 


LETTERS  PATENT. 

For  Inventions,  see  “Patents.” 

For  public  Liud.s,  see  “Mines  and  Minerals,”  2. 


LEVY. 

Of  execution,  see  “E.xeeution,”  ,3. 

LIBEL  AND  SLANDER. 


1.  Privileged  eommanioatioms  and  malioe  tliereijK. 

Matter  In.serted  in  a pleading,  to  be  privileged,  must  be  legitimately  re- 
lated to  the  l8.sues,  or  so  pertinent  to  the  subject  of  the  controversy  that  it 
may  become  the  subject  of  inquiry  on  the  trial. 

— rninu  Mut.  Life  Ins.  Co.  v.  Thomas,  83  Fed,  803 28  C.  C.  A.  90 

2.  Actions — Evidence. 

In  a suit  on  a life  Insurance  policy,  the  defen.se  was  that  the  Insured  was 
still  living.  The  company  alleged  a conspiracy  on  the  part  of  the  plaintiff 
and  her  husband,  the  Insured,  to  defraud  the  company,  and  that  plaintiff  and 
her  attorneys  “have  no  knowledge  or  Information  whatever  of  the  death  of 
[insured],  but  have  alleged  that  [Insured]  Is  dead,  for  the  sole  purpose  of 
carrying  out  the  agreement,  conspiracy,  and  fraud  hereinbefore  set  out.” 
Held  libelous  and  not  privileged. 

— Cnion  Mut.  Life  Ins.  Co.  v.  Thomas,  83  Fed.  803 28  C.  C.  A.  90 

Where  a charge  In  a pleading  Is  lll>elous.  no  proof  of  malice  is  necessary 
aside  from  the  intrinsic  evidenc‘e  affonled  by  the  libelous  charge  Itself,  and 
the  circumstances  under  which  It  was  uttered. 

,-rnion  Mut.  Life  Ins.  Co.  v.  Thomas.  83  Fe<l.  803 28  C.  C.  A.  90 


3.  Instructions. 

In  an  action  for  publishing  a libel  charging  plaintiff  with  a grave  crime, 
It  is  not  error  to  refuse  to  Instruct  the  jury  that-they  may  And  a verdict 
for  nominal  damages,  though  the  evidence  may  warrant  such  a verdict, 
the  amount  of  damages  awarded  being  discretionary  with  the  jury,  within 
the  evidence. 

—New  York  News  I'ub.  Co.  v.  De  Freitas,  84  Fed.  758  . .28  C.  C.  A.  522 


LIENS. 

See.  also.  “Maritime  Liens.” 

Mortgage,  see  “(Miattcl  .Mortgages.” 

On  railroad  property  in  hands  of  receiver,  see  “Railroads,”  2. 
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What  eonstitntet. 

A Arm  purchased  live  stock,  pay  lug  therefor  with  money  borrowed  from 
a bank  under  a promise  that  the  proceeds  of  the  sale  thereof  “should  come 
back  to  the  bank.”  and  consigned  the  same  to  a commission  firm,  who,  in 
prior  like  consignments,  had  dei>osited  the  proceeds  of  sales  to  the  credit 
of  such  bank  for  the  benefit  of  the  consignors,  but  who  applied  a portion 
of  the  proceeds  in  this  Instance  to  the  payment  of  a note  owing  to  them 
from  the  consignors,  who  authorized  such  application.  Prior  to  the  ship- 
ment, an  agent  of  the  commission  firm  stated  to  the  bank,  but  not  in  the 
presence  of  the  consignors,  that  the  proceeds  would  be  deposited  in  the 
usual  waj’,  but  it  apiieared  that  tlic  bank  did  not  rely  thereon,  but  upon  the 
good  faith  previously  shown  by  the  commis.sion  meu.  HcM.  that  the  bank 
had  no  equitable  lien  or  interest  In  either  the  stoc*k  or  in  the  proceeds  of 
the  sale,  entitling  a recovery  from  the  commission  firm  of  the  amount  re- 
tained by  them  from  the  proceeds  of  such  sale.  Bank  v.  CJillespie.  11 
Sup.  Ct.  118.  137  U.  S.  411.  distinguished. 

—Adams  v.  Citizens*  Bank  of  Tina.  Mo.,  84  Fed.  270. ..  .28  C.  C.  A.  32S* 


LIFE  INSURANCE. 

See  “Insurance,”  3. 

LIMITATION  OF  ACTIONS, 

Claim  against  government,  see  “United  States,” 

liaches,  see  “E<iuity,”  2. 

Itimitations  applicable  to  particular  actions. 

A petition  by  a building  association  aiieged  that  on  their  application  It 
granted  to  the  defendants,  who  were  stockholders  residing  in  a certain 
town,  a charter  constituting  them  a local  board  of  directors,  by  accepting 
which  tliey  promised  and  agreed  to  comply  w-th  its  terms,  requiring  them 
in  all  practical  ways  to  protect  the  Interests  of  the  association,  and  to 
recomnumd  as  borrowers  only  responsible  persons,  and  truly  appraise  the 
value  of  real  estate  offered  as  security;  that,  in  violation  of  such  agree- 
ment, defendants  recoiu mended  certain  persons  as  borrowers  who  were 
wholly  insolvent,  aud  appraised  their  property  at  many  times  its  valne, 
in  consequence  of  which  tlie  plaintiff  suffered  loss  upon  the  loans  made 
on  their  recommendation  and  appraisal.  The  petition  prayed  recovery  of 
the  amount  of  such  losses  as  damages  for  breach  of  said  contract.  Utlfi. 
tlmt  the  action  was  not  one  “for  relief  on  the  ground  of  fraud,”  within  Gen. 
St.  Kan.  issp,  par.  fixing  the  period  of  limitation  for  such  aoiions. 

though  the  facts  alleged  miglit  coustitute  fraud  as  well  as  a bre.ach  of  con- 
tract; the  plaintiff  having  the  right  of  election  to  sue  on  the  contract  or  in 
tort. 

—Missouri  Savings  & Loan  Co.  v.  Rice,  84  Fed.  131 28  C.  C.  A,  3*>5 

The  statute  of  limitations,  contained  in  Gen.  St.  Kan,  1880.  par.  401>.‘i, 
which  bars  an  action  for  relief  on  the  grotmd  of  fraud  la  such  a transaction, 
does  not  limit  the  action  for  the  breach  of  the  contract. 

—Missouri  Savings  & Loan  Co.  v.  Rice.  84  Fed.  131 28  C.  C.  A.  3<C> 

The  action  for  fraud  which  is  barred  by  this  statute  must  be  one  whos*.' 
basis  is  a fraud  wltliout  which  the  action  could  not  be  malntaineil. 

—Missouri  Savings  45c  Loan  Co.  v.  Rice.  84  Fed.  131 28  C.  C.  A.  3C»5 

LIMITATION  OF  LIABILITY. 

Of  owner  of  vessel,  see  “Sliipplng,”  2. 

LITERARY  PROPERTY. 

Siv  "C'opyriKli!*." 
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LOANS. 


By  bauk,  ?«e  “Banks  and  Banking,”  3. 


LOCATION. 


Of  mining  claim,  see  “Mines  and  Minerals,”  1. 


MACHINERY. 


Liability  of  employer  for  defects,  see  “Master  and  Servant,”  2. 


MALICE. 

See  “Llltel  and  Slander,”  1. 


MARITIME  LIENS. 

1.  Ifatnre,  groimds,  and  subject-matter  in  ec^a**^*^*"*^^^*^*  statutory 

prorlsions. 

Under  the  New  York  statute  giving  a lien  on  domestic  vessels  for  debts 
contracted  by  the  “master,  owner,  charterer,  builder,  or  consignee,  or  the 
agent  of  either  of  them,”  there  Is  no  lien  for  goods  ordered  by  an  independ- 
ent contractor  for  the  restaurant  privileges  of  an  excursion  steamer, 
though,  by  contract,  he  furnishes  meals  to  the  crew,  and  though  he  rep- 
re.sents  himself  to  the  furnisher  as  being  the  ve.'iscrs  stewaid,  when  in  fact 
he  neither  occupied  the  position  of  steward,  nor  was  held  out  as  such  by 
the  ship’s  officers  or  owners. 

— Nelligan  v.  The  Idlehour,  84  Fed.  358 28  C.  C.  A.  426 

2.  Enforcement. 

A furnisher  of  supplies,  who.  for  about  a year  and  a half  after  the  ves- 
sel has  been  sold,  takes  no  steps  to  enforce  his  lien  or  ascertain  her  own- 
ership, and  then,  on  learning  of  the  sale,  waits  about  six  mouths  longer 
before  filing  his  libel,  though  the  vessel  was  continuously  within  the  ju- 
risdiction, thereby  loses  his  lien;  the  purchaser  having  In  the  meantime 
paid  the  deferred  purchase  money  notes,  in  ignorance  of  the  existence  of 
the  claim. 

—Curtin  v.  The  Asher  W.  Parker,  84  Fed.  832 28  C.  C.  A.  224 

A Hen  for  supplies  given  by  state  statute,  when  enforced  in  a court  of 
admiralty.  Is  sul)ject  to  all  defenses  recognized  by  such  courts  as  merito- 
rious, including  that  of  laches. 

— Cm’tin  V.  The  Asher  W.  Parker,  84  Fed.  832 28  C.  C.  A.  224 


MASTER  AND  SERVANT. 


1.  The  relation— Creation  and  existence. 

A firm  of  jobbing  carpmu-rs  oiui)loycd  by  a steamship  company  to  make 
necessary  repairs  and  alterations  in  tlielr  vessels  when  In  port,  and  wlio 
charged  for  work  by  the  hour,  and  lumlier  by  the  foot,  sent  men  In  charge  of 
a foreman  to  do  the  work.  Superinten<li  nts  and  captains  of  the  ve.ssels  had 
the  right  to  direct  the  manner  and  extent  of  repairs  and  alterations  to  be  made. 
fJcM,  that  the  men,  while  so  engaged,  were  the  servants  of  the  steamsliip  com- 
pany. and  not  of  an  Independent  contractor. 

—Atlantic  Transport  Co.  v.  Coneys,  82  Fed.  177 28  C.  C.  A.  3SS 
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2.  Master’s  liability  for  iajnries  to  serranb->Tools,  macbinery,  and  ap« 

plianoes. 

While  It  is  the  duty  of  a railroad  company  to  cause  Inspection  of  Its  cars, 
and  also  those  of  other  companies  handled  on  Its  road.  It  Is  not  held  to  the 
same  measure  of  thoroujthness  In  the  Inspection  of  foreign  cars  received  for 
through  transit  over  Its  lines  as  In  case  of  Its  own  cars,  the  care  required 
being  determined  by  what  Is  reasonable  under  the  circumstances. 

-Alabama  G.  S.  R.  Co.  v.  Carroll,  84  Fed.  772 28  C.  C.  A.  207 

When  a servant  has  informed  his  foreman  and  superintendent  that  his 
tools  are  unsafe,  it  Is  their  duty  to  furnish  reasonably  safe  tools,  and  in  so 
doing  tlipy  are  not  his  fellow  sen’auts,  b»it  the  master's  representatives. 

—Lehigh  Valley  Coal  Co.  v.  Warrek,  84  Fed.  860 28  C.  C.  A.  544) 

When  a servant  has  called  attention  to  the  unsafe  condition  of  his  tools, 
and  l>een  promised  that  safer  ones  will  be  promptly  furnished,  he  is  not. 
as  matter  of  law,  negligent  for  continuing  to  use  the  old  ones. 

— Lehigh  Vallej'  Coal  Co.  v.  Warrek,  84  Fed.  801 28  C.  C.  A.  540 

3.  Methods  of  work,  rules,  and  orders. 

Rules  adopted  by  railroad  companies  tor  the  management  of  trains  art* 
pr(*sumably  selected  as  the  best  for  avoiding  accidents,  and.  unless  clearly 
shown  to  be  palpably  unreasonable  or  Insufllcient,  the  company  should  no: 
be  charged  with  negligence  on  account  of  their  adoption  and  list*. 

—Little  Rock  & M.  R.  Co.  v.  Barry.  84  Fed.  1W4 28  C.  C.  A.  t>44 

When  a railroad  company  has  deliberately  adopted  a sj'stem  of  rules, 
which  liave  been  made  familiar  to  its  employes,  and  its  road  is  operated  nn- 
d(*r  them,  the-  reasonableness  and  sufficiency  of  these  rules  are  questions 
of  law.  and  not  of  fact  for  the  Jury. 

—Little  Rock  & M.  R.  Co.  v.  Barry.  84  Fed.  944 28  C.  C.  A.  G44 

Where  plaintifT,  a brakeman,  had  access  to  the  rules  of  the  company  re- 
lating to  his  employment,  he  was  chargeable  with  notice  of  their  re«iulre- 
ments;  and  when  such  rules  were  reasonable,  and  they  required  plaintiff 
to  inspect  the  links  and  drawheads  of  the  cars  making  up  the  train  on  which 
he  was  employed,  and  he  falbnl  to  do  so.  he  cannot  recover  for  an  injury 
resulting  from  a defective  link.  If  the  defect  was  discoverable  by  a proper 
Insp<‘ction,  he  was  gulltj'  of  contributory  negligence,  and,  if  not,  it  was  an 
assumed  risk  of  his  employment. 

— .\Uibama  G.  S.  R.  Co.  v.  Carroll.  84  Fed.  772 28  C.  C.  A.  207 

In  an  action  by  a railroad  engineer  to  recover  for  personal  Injuries  re- 
ceived in  a rear-end  collision,  it  appeared  that,  by  the  rules  of  the  company, 
employe's  in  charge  of  trains  were  not  to  be  notified  as  to  the  position  and 
movements  of  other  trains,  but  were  required  to  protect  themselves  by 
seihliug  out  flagmen,  and  putting  torpedoes  on  the  track,  in  case  of  un- 
usual stoppages.  These  rules  were  adopted  pursuant  to  the  recommenda- 
tion of  a committee  of  experts,  and  were  in  force  on  more  than  58.000  miles 
of  railroad  in  this  country.  Tliree  experts  testified  that  these  rules  were 
l>etfer  calculated  to  prevent  accidents,  by  always  requiring  trainmen  to  be 
vigilant,  than  was  the  opposite  rule,  of  attempting  to  keep  them  Informe<! 
as  to  the  position  of  all  trains.  Three  other  experts  testified  that  in  the 
particular  case  the  engineer  and  conductor  of  each  train  should  have  Ixh*u 
notilied  of  the  location  and  movements  of  the  otlier.  Held,  that  it  was  error 
to  cliarge  that,  in  sending  out  special  trains,  due  and  sufficient  notice  should 
]>e  given  of  the  whereabouts  of  all  other  trains  which  are  liable  to  be  met  or 
overtaken. 

—Little  Rock  & M.  R.  Ck).  v.  Barry,  84  Fed.  944 28  C.  C.  A.  644 

A railroad  engineer,  taking  service  under  reasonable  rules  adopted  by  the 
company  for  tlu?  operation  of  trains,  without  objecting  thereto,  assumes 
the  risk  arising  from  their  nonobservance  by  employes  operating  other 
trains. 

—Little  Rock  & M.  R.  Co.  v.  Barry,  84  Fed.  944 28  C.  C.  A.  644 

4.  Fellow  servants. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  there  Is  no  evidence 
from  wbicli  they  could  iufer  that  the  servant  remained  in  the  master's 
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employ  In  reliance  upon  any  promise  other  than  that  the  servant  would 
be  watched,  and  warning  given  of  any  danger,  when  there  Is  evidence  of 
a promise,  upon  which  tbe  servant  might  have  relied,  to  the  effect  that 
a competent  man  would  be  substituted, 

—Cross  I#ake  Logging  Co.  v.  Joyce,  S3  Fed.  989 28  C.  C.  A.  250 

Whether  or  not  one,  who  complained  of  the  Incompetency  of  a fellow 
servant  prior  to  an  accident  in  which  he  was  injured,  was  guilty  of  con- 
tributory negligence  by  returning  to  work  with  such  servant  upon  assur- 
an<es  that  the  servant  would  be  replaced  by  a competent  person,  ami, 
until  he  was,  would  be  watched  to  see  that  he  hurt  no  uue,  is  a question 
for  the  jury. 

—Cross  Lake  Logging  Co.  v.  Joyce,  S3  Fed.  989 28  C.  C.  A.  250 

6.  — — Risks  assumed  liy  servant. 

A workman  who.  for  several  weeks,  has  gone  dally  upon  an  uncleated 
inclined  table  to  oil  the  machinery,  without  complaining  of  the  want  of 
cleats,  assumes  the  obvious  risks  resulting  from  their  absence,  upon  the 
negligent  starting  of  the  machinery  by  a fellow  servant. 

—American  Dredging  Co.  v.  Walls,  84  Fed.  428 28  C.  C.  A.  441 

A servant  engaged  In  stopping  coal  cars  at  a dump  by  means  of  blocks, 
which  are  ordinarily  worn  out  in  about  three  weeks’  use,  and  who,  after 
expiration  of  that  time,  has  asked  for  and  been  promised  new  ones,  does 
not  assume  the  risk  from  using  a defective  one,  where  those  at  hand  have 
become  covered  with  grease  and  coal  dust,  so  that  defects  are  not  easily 
discoverable,  especially  in  the  limited  time  allowed  for  choosing  while  a cal- 
ls approaching. 

—Lehigh  Valley  Coal  Co.  v.  Warrek.  84  Fed.  28  C.  C.  A.  540 

6,  Actions. 

In  the  case  of  an  accident  to  an  employ^  on  a switching  train  moving  at 
night  through  a city  street,  mere  evidence  that  It  was  cause<l  by  running 
into  a horse  wldch  had  attempted  to  cross  a culvert,  supporting  the  tracks, 
and  constructed  in  the  customai-y  njanner,  with  ties  set  some  distance  apart 
so  as  to  deter  stray  animals  from  venturing  on  it,  and  had  there  become 
fastened  or  caught  between  the  ties,  is  insufficient  to  establish  negligence 
on  the  part  of  the  railroad  company. 

—Bowes  V.  Hopkins,  84  Fed.  7(57 28  C.  C.  A.  524 

MEASURE  OF  DAMAGES. 


See  “Damages,”  2, 


MERGER. 

Of  cause  of  action  in  Judgment,  see  “Judgment.”  2. 

MINES  AND  MINERALS. 

1.  Pnlilio  jnlneral  laiids>~Xiocation  and  acquisition  of  claims. 

A patent  issued  upon  an  application  tiled  uu<ler  tljc  act  of  lSGt»  entitles  the 
owner  to  extralateral  rights  in  any  vein  or  lode  whose  apex  is  found  within 
the  patented  boundaries,  without  regard  to  whether  such  boundaries  are  In 
form  of  a parallelogram.  If  the  end  lines  of  such  a claim  converge  in  the 
direction  of  the  dip  of  the  vein,  the  owner  of  an  adjoining  claim  cannot  com- 
plain of  the  lack  of  parallelism,  since  the  effect  is  to  limit  the  extralatcral 
rights  so  as  to  give  the  patentees  less  of  the  vein  or  Uxle  in  depth  than  they 
have  at  the  surface. 

—Carson  CItv  Gold  & Silver  Min.  Co.  v.  Nortit  Star  Min.  Co..  83  Fed. 

<558 1 28  C.  C.  A.  333 

2.  Patents. 

A patent  for  a consolidated  claim.  Is.sued  under  the  act  of  18GG,  is  not  void 
merely  because  the  ground  patented  exceeds  the  .300  feet  in  width  allowed  by 
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Rev.  St.  $ 2320,  In  the  case  of  any  one  location,  but  varies  In  width  from  GoO 
to  1250  feet.  Lakin  v.  Dolly.  53  Fed.  33;^{,  and  Lakin  v.  Roberts,  4 C.  G.  A. 
438,  54  Fed.  402,  distinguished. 

— Carson  City  Gold  A Silver  Min.  Co.  v.  North  Star  Min.  Co..  S3  Fed. 

.058 28  C.  C.  A.  333 

The  owner  of  a claim  patented  under  the  act  of  ISOfl,  and  made  up  by  the 
consolidation  of  several  claims  acquired  by  purchase,  is  entitled  to  extra- 
lateral rights  In  respect  of  any  lode  or  vein  whose  apex  is  found  within  its 
exterior  boundaries,  without  regard  to  the  location  of  the  interior  lines  which 
formed  the  boundaries  of  the  original  claims.  73  Fed.  507.  afflmied. 

—Carson  City  Gold  & Silver  Mlu.  Co.  v.  North  Star  Miu.  Co..  83  Fed. 
r*58 28  C.  C.  A.  333 

The  Issuance  of  a patent  for  a claim  made  up  of  several  claims  ac»iuired 
by  purchase  is  conclusive  that  the  parties  named  tuerein  as  grantees  were 
the  owners,  not  onlj*  of  the  surface  ground  described,  but  of  any  vein  in- 
cluded therein,  to  the  extent  that  its  aitex  is  found  within  the  exterior 
boundaries,  and  of  all  rights  and  privih*ges  incident  thereto;  that  the  several 
locations  included  In  the  patent  had  been  proiKuly  made  in  accordance  with 
law.  Including  a discovery  of  the  lode;  aud  that  the  amount  of  work  required 
by  law  had  been  performed  thereon. 

— Carson  City  Gold  & Silver  Miu.  Co.  v.  North  Star  Min.  Co..  8.3  Fed. 
058 28  C.  C.  A.  333 


MISREPRESENTATION. 

See  “Fraud.” 

MODIFICATION. 


Of  Judgment  cr  order  on  appeal,  see  “.Appeal  and  Error,”  13. 


MORTGAGES. 


Personal  property,  see  “Chattel  Mortgage.'.” 

1.  Conatrnotion  and  operation— Property  mortgaged  and  estates  of 

parties  therein. 

Machinery  ( oihstiiutlng  the  eomj)lete  steam  ])lant  and  motive  power  of  a 
street  railroad,  when  ijhued  in  its  power  house,  becomes  an  integral  part 
of  the  property,  as  a railroad  system,  and  passes  under  a mortgage,  previ- 
ously executed  and  recorded,  covering  the  entire  road  and  plant,  constructed 
and  to  lx-  constructed,  though  such  machinery  was  placed  In  the  building 
under  a contract  by  which  the  seller  reserved  title  until  full  payment  was 
received  therefor,  which  pa.vment  has  never  l>cen  made. 

— Plioaiix  Iron-Works  Co.  v.  New  York  Security  & Trust  Co.,  S3  Fed. 

757 28  C.  C.  A.  7G 

2,  Payment  or  satisfaction. 

A foreign  mortgage  eoiupauy,  through  correspondents  acting  iu  Its  l>ebalf. 
made  a loan  on  a farm,  .‘ind  two  years  later  accepted  a deed  for  the  innei 
In  satisfaction  of  the  debt.  When  the  loan  was  made  the  land  was  ex- 
amined for  the  company  by  its  local  correspondent,  and  also  a general 
e.xaminer.  both  of  whom  were  familiar  with  the  value  of  lands  in  the 
vicinity.  When  the  conveyance  was  taken  an  examination  was  made  by 
another  general  representative.  Wr///.  that  under  such  facts  the  company 
could  not  maintain  a suit  agaiust  the  mortgagor  and  a former  mortgagee, 
who  received  the  proceeds  of  the  loan,  for  a rescission,  on  the  ground  of  a 
conspiracy  between  them  to  defraud  It  by  meaus  of  overvaluation. 

—Hawkins  v.  Britl.sh  & A.  Mortg.  Co.  of  Loudon,  84  Fed.  523 

28  C.  C.  A.  4S4 
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3.  Foreclosure  by  action— Parties. 

Mere  general  creditors  are  neither  necessary  nor  proper  parties  to  a suit 
to  foreclose  a mortgage;  and  if  permitted  l>y  the  court  merely  to  file  an  in- 
tervening petition,  without  tendering  any  issue  or  asking  leave  to  tile  an 
answer  or  other  pleading,  such  intervener  has  no  standing  In  court  to  ques- 
tion the  validity  of  the  foreclosure  sale. 

—Louisville  Trust  Co.  v.  Louisville.  X.  A.  & C.  Ry.  Co.,  84  Fed.  1)80.  .. . 

28  C.  C.  A.  202 


MOTIONS. 

Direction  of  verdict  In  civil  actions,  see  “Trial,”  3. 

Dismissal  or  nonsuit  on  trial,  see  ‘’Trial,”  2. 

Presentation  of  objections  for  review,  see  “Appeal  and  Error.”  2. 


MUNICIPAL  CORPORATIONS. 

1.  Legislative  control  of  mnnieipal  acts,  rights,  and  liabilities. 

The  Missouri  constitution  re«iuires  the  organization  of  all  cities  into  not 
exceeding  four  classes,  and  declares  that  the  powers  of  each  class  shall  be 
defined  by  general  laws,  so  that  all  of  the  same  class  “shall  possess  the 
same  powers  and  be  subject  to  the  same  restrictions.”  Article  9,  § 7.  Four 
classes  were  accordingly  created  by  general  laws,  and  those  of  the  fourth 
clas.s  had  no  power  to  assess  the  cost  of  sewers  on  property  specially  bene- 
fited. By  the  act  of  March  18,  1893.  cities  of  either  the  third  or  fourth 
class  were  authorized,  on  a vote  of  the  inhabitants  accepting  the  provisions 
of  the  act,  to  construct  sewers,  and  charge  the  cost  on  property  benefited. 
Held,  that  this  act  was  unconstitutional,  since,  on  Its  adoption  by  a city  of 
the  fourth  class,  that  city  would  possess  powers  denied  to  others  of  the  same 
class.  79  Fed.  3iX>,  affirmed. 

—Robert  J.  Boyd  Paving  & Contracting  Co.  v.  Ward,  85  Fed.  27 

28  C.  C.  A.  6C7 

Article  9,  I 7,  Const.  Mo.,  forbids  the  grant  of  different  powers  to,  and  the 
imposition  of  different  restrictions  upon,  members  of  the  same  class  of  cities 
by  general  as  well  ns  by  special  law, 

—Robert  J.  Boyd  Paving  & Contracting  Co.  v.  Ward,  85  Fed.  27 

28  C.  C.  A.  6C7 


2.  Proceedings  of  council — ^Enactment  of  ordinances  and  by-laws. 

Tlie  principle  tliiit  tin*  lcgi.<l:m:rc  may  not,  under  the  guise  of  protecting 
public  interests,  arbitrarily  interfere  with  private  business,  or  impose  un- 
usual or  unnecessary  restrictions  upon  lawful  occupations,  a fortiori  applies 
to  a municipal  corporation,  the  creature  of  the  legislature. 

— CMty  of  Richmond  v.  Southern  Bell  Tel.  & Tel.  Co.,  85  Fed.  10 

28  C.  C.  A.  G50 


3. 


Where  the  conditions,  regulations,  and  restrictions  imposed  by  a city  coun- 
cil upon  the  niaiuteuance  and  ojM*raiiou  within  tiie  city  of  the  lines  of  a 
telephone  company  enjoying  the  privileges  conferred  by  Rev.  St.  § 5’J03,  .are 
such  as  to  evince  a desire  to  oppress  and  control,  and  perhaps  defeat,  tlie 
company’s  existence,  they  cannot  be  supported  as  a lawful  exercise  of  the 
police  power. 

—City  of  Richmond  v.  Soutliern  Bell  Tel.  & Tel.  Co.,  85  Fed.  19 

28  C.  C.  A.  G59 

Pnblio  improvement*— Contracts. 

An  action  cannot  be  maintuiued  by  a creditor  of  a contractor  against 
aldermen  of  a city  for  failure  of  the  city  to  take  a statutory  contractor's 
bond,  with  the  people  of  Micliigau  as  obligee,  wlien  tlie  city  took  a valid 
common-law  bond,  witli  the  city  as  obligee,  and  tlie  creditor  has  not  asked 
or  been  refused  the  consent  of  the  city  to  maintain  an  action  on  the  bond 
in  its  name. 

—Stephenson  v.  Monmouth  Min.  & Mfg.  Co.,  84  Fed.  114.  .28  C.  C.  A.  292 
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A city  cannot  recover  dnnia^ics  for  failure  to  complete  a tunnel  In  accord- 
ance with  a contract  which  provides  that,  in  case  of  default  on  the  part  of 
the  c'ontractors.  the  city  should  complete  the  work  at  their  expense,  when 
tlie  tunnel,  as  constructetl  l>y  the  city,  is  «*ssentially  different  in  plan  and 
cost  of  construction  from  that  contemplated  by  the  agreeunmt. 

—City  of  Milwaukee,  Wis..  v.  Sliailer,  84  Fed.  106 28  C.  C.  A.  28** 

4.  Uae  aad  regulation  of  etreets. 

Une  acting  under  authority  of  an  ordinance  of  the  city  council  cannot  be 
restrained,  at  the  suit  of  the  owner  of  abutting  property,  from  constructing 
in  a public  street  a private  switch,  subject  to  municipal  control,  and  con- 
necting with  the  line  of  a public  carrier,  as  the  validity  of  the  ordinance 
granting  the  right  can  only  l»e  as.sailed  by  an  otticer  acting  in  the  name  of 
the  peoi)le  of  the  state,  or  by  a bill  for  injunction  brought  by  the  city. 
Doane  v.  Uailroad  Co.,  4<l  X.  E.  r»20.  Pm  HI.  olO,  followed. 

-Coffeen  v.  Chicago,  M.  & St.  I*.  Uy.  Co.,  84  Fed.  46 28  C.  C.  A.  274 


NAMES. 


See  “Trade-Marks  and  Trade-Names.” 

Of  cotporatlons,  see  “Con)crations.”  1. 

NATIONAL  BANKS. 

See  "Banks  and  Banking.”  4. 

NAVIGABLE  WATERS. 

See  “Waters  and  Water  Courses.” 

NAVIGATION. 


Rules  for  preventing  collision,  see  “Collision,”  L 


NEGLIGENCE. 

Condition  or  use  of  particular  sptH*los  of  property,  works,  or  machinery,  see  “Kail- 
roads.”  2. 

In  transmission  of  telegram,  see  “Telegraphs  and  Telephones,”  2. 

Measure  of  damages,  see  “Damages,”  2. 

B>f  particular  classes  of  parties. 

Ihnploy«M*s,  se<*  “.M.aster  ami  Servant.”  2-6. 

Railroad  companl(‘s.  “Railroads.”  3. 

Telegraphs  or  telephone  companies,  see  “Telegraphs  and  Telephones.”  2. 

1.  Proximate  cause  of  injury.  • 

Tin*  engineer  of  an  extra  pa.ssenger  train  was  injured  by  a collision  of 
Itis  train  with  the  rear  »*nd  of  a delayed  freight  train,  of  whose  position  he 
had  not  been  notilied.  Tlie  eniploy<'*s  of  the  freight  train  had  entirely  failed 
to  ohsene  the  company’s  rules,  retinirlng  them,  in  case  of  stoppage,  to 
.send  out  a tiagimin.  and  [dace  torpmloes  on  the  track.  Held  that,  even  if 
frt*e  from  negligence  himself,  and  if  it  were  negligence  on  the  i»art  of  the 
company  not  to  notify  him  of  the  ]>osirion  of  the  freight  train,  or  not  to  notify 
the  freight-train  employes  of  the  approach  of  the  e.vtra  pas.senger  train,  still 
the  proximate  cause  of  the  Injury  was  the  negligence  of  his  co-employ (’•.s  in 
cliarge  of  the  freight  train. 

—Little  Rock  A-  M.  R.  Co.  v.  Barry.  84  Fed.  644 28  C.  C.  A.  644 
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2.  Contribntorj  a«glig;eiio6— Children. 

A l>oy  of  years,  who,  out  of  curiosity,  goes  upon  the  premises  of  a 
railroad  company  to  witness  the  accidental  burning  of  a train  of  tank  cars, 
filled  with  petroleum,  assumes  the  risks  of  the  situation;  and.  though  he  vol- 
untarily n*nders  some  services  In  preventing  the  spread  of  the  fire  to  other 
property,  he  cannot  rt*c*over  against  the  compan}'  for  Injuries  caused  by  an 
explosion  of  one  of  the  cars. 

—Cleveland,  C.,  C.  & St.  L.  Rj*.  Co.  v.  Ballentine,  84  Fed.  IKio 

28  C.  C.  A.  572 


NEGOTIABLE  INSTRUMENTS. 

See  “Bills  and  Notes.” 


NEUTRALITY  LAWS. 

Military  expeditions. 

One  who  provitles  the  means  for  transjiortlug  a military  expedition  on  any 
part  of  Its  journey,  with  knowledge  of  its  ultimate  destination  and  unlaw- 
ful character.  Is  punishable  under  Rev.  St.  § 5280. 

—Hart  V.  United  States,  84  Fed.  799 28  C.  C.  A.  612 

Whether  the  men  and  munitions  of  war  for  which  the  accused  furnished 
transportation  constituteil  a “military  expedition.”  In  the  meaning  of  the 
statute,  or  the  men  were  traveling  as  individuals,  without  organization  or 
concert  of  action,  and  the  arms  and  munitions  were  carried  as  articles  of 
legitimate  commerce,  and  whether  the  accused  had  guilty  knowledge  of 
the  facts  constituting  the  military  expedition,  if  it  were  such,  are  questions 
for  the  jury,  under  proper  instructions,  when  from  the  evidence  a con- 
clusion adverse  to  the  accased  mav  rationally  be  reached. 

—Hart  V.  United  States,  84  Fed.  799 28  C.  C.  A.  012 


NEW  TRIAL. 

Review  of  orders  on  motions,  see  “Appeal  and  Error,”  1. 

NONSUIT. 

Of  trial,  see  “Trial,”  2. 

NOTES. 

Promissory  notes,  see  “Bills  and  Notes.” 


NOTICE. 

To  particular  classes  of  partle.s,  see  “Principal  and  Agent.** 

Of  particular  facta,  acts,  or  proceedings. 

Appeal,  see  “Ap|)cal  and  Error.”  4. 

OFFER. 

Proposals  for  contract,  see  “Contracts,”  1. 


OFFICERS. 

Particular  classes  of  officers. 

Bank  officers,  see  “Banks  and  Banking.”  1,  2. 
Corporate  officers,  see  “Corporations,”  4. 
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OPINION  EVIDENCE 

In  civil  notions,  see  “Evidence,”  6,  6. 

ORDERS. 

Review  of  appealable  orders,  see  “Appeal  and  Error.** 


ORDINANCES. 


Municipal  onlinances.  see  “Municipal  Corporations,”  2. 


PAROL  EVIDENCE. 


In  civil  actions,  see  “Evidence,”  4. 


PARTIES. 

Character  ground  of  Jurisdiction,  see  “Courts,”  1. 
Persons  concludwl  by  Judgment,  see  “Judgment,”  3. 

In  jxirticulav  actions  or  proceedings. 

See  “Equity,”  3;  “Fraud,”  2. 

Foreclosure,  see  “Mortgages,”  3. 


PATENTS. 

For  public  lands,  see  “Mines  and  Minerals,”  2. 

1.  Patentability — ^Invention. 

There  is  no  invention  in  employing  tlie  well-known  spiral  spring  to  hold  a 
bicycle  brake  from  the  tire  by  bending  the  spring  around  the  axis  of  the 
brake,  and  having  portions  of  it  pressing  on  the  head  and  the  brake. 

— Gormully  & Jeffery  Mfg.  Co.  v.  Western  Wheel  Works,  84  Fed.  968 

28  C.  C.  A.  586 

The  new  result  which  a combination  is  required  to  attain  is  a result  which 
is  new'  and  distinguishable  as  compared  with  results  produced  by  the  ele- 
ments in  their  separate  state,  or  as  assembled  in  a mere  aggregation,  with- 
out functional  relations  to  each  other.  A combination  is  not  unpatentable 
merely  because  its  results  may  also  have  been  produced  by  other  combi- 
nations. 

—Deere  & Co.  v.  Rock  Island  Plow  Co.,  84  Fed.  171 28  C.  C.  A.  SOS 

Tlie  use  of  curved  or  swelling  side  plates  along  the  side  grooves  of  a 
cooking  stove  being  knowm,  the  employment  of  the  same  construction  at  the 
rear  end  of  tlie  side  plates,  alongside  the  vertical  grooves,  is  merely  an  ex- 
tended application  of  the  same  idea,  or  a duplication  of  the  former  con- 
struction to  perform  a like  service,  and  is  not  patentable. 

— Soehner  v.  Favorite  Stove  & Itange  Co.,  84  Fed.  182. . . .28  C.  C.  A.  317 

The  fact  that  every  element  of  a combination  was  well  known  at  the  date 
of  a patent  does  not  show  lack  of  invention,  if  such  elements  were  then  for 
the  tirst  time  utilized  in  a new  combination,  so  as  to  produce  new  results, 

—American  Tobacco  Co.  v.  Streat,  83  Fed.  700 28  C.  C.  A.  IS 

2.  — Novelty. 

In  view  of  the  ancient  and  common  use  of  scroll  work  for  the  ornamenta- 
tion of  exposed  surfaces,  one  cannot  now  claim  broadly,  under  a design 
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patent,  the  use  of  scroll  work  in  general  upon  the  margins  of  the  sides 
and  other  prominent  features  of  a stove.  To  be  patentable,  there  must 
be  something  peculiar  in  tlie  formation  of  the  scrolls  themselves,  or  in 
tlieir  relative  arrangement,  so  as  to  produce  a distinct  effect,  affording  a 
special  utility  beyond  any  ordinary  work  of  the  kind. 

— Soehner  v.  Favorite  Stove  & Itange  Co.,  84  Fed.  182 28  C.  C.  A.  317 

3.  — » Antloipatioxu 

The  existence  and  prior  public  use  of  an  article  embodying  the  combina- 
tion of  a patent,  in  almost  exactly  the  same  form,  will  defeat  the  patent, 
whether  the  advantages  of  it  were  known  to  the  manufacturers  and  users 
or  not. 

—Soehner  v.  Favorite  Stove  & Range  Co.,  84  Fed.  182. . . .28  C.  C.  A.  317 

A patent  is  not  anticipated  by  a prior  foreign  patent,  unless  the  de- 
scriptions or  drawings  of  the  latter  exhibit  a substantial  representation 
of  the  invention  in  such  full,  clear,  and  exact  terms  as  to  enable  any  per- 
son skilled  in  the  art  to  practice  it  without  the  necessity  of  making  ex- 
periments. 

— Hanifen  v.  E.  H.  Godshalk  Co.,  84  Fed.  649 28  C.  C.  A.  507 

A patent  for  a railroad  spike  is  not  anticipated  by  a patent  for  a horse 
nail,  the  functions  of  which  are  different,  and  which  is  adapted  to  an  en- 
tirely different  art. 

—Diamond  State  Iron  Co.  v.  Goldie,  84  Fed.  972 28  C.  C.  A.  589 

A patent  for  a railroad  spike  having  a point  with  diagonal  cutting  edges 
on  each  side,  and  in  the  same  perpendicular  plane  with  its  rear  side,  and  a 
sloping  compressing  surface  on  Its  front  side,  iS  not  anticipated  by  a spike 
whose  point  is  formed  by  two  regular  sloping  sides,  having  the  under 
comers  or  edges  rounded  off,  so  that  the  shank  terminates  in  a chisel  point. 

—Diamond  State  Iron  Co.  v.  Goldie,  84  Fed.  972 28  C.  C.  A.  589 

Mere  opinions  of  experts,  unsupported  by  convincing  and  satisfactory 
reasons,  that  a patented  article  may  be  produced  by  following  the  dir€*c- 
tions  of  a prior  foreign  patent,  will  not  bind  the  court  against  its  own 
Judgment. 

— Hanlfen  v.  E.  H.  Godshalk  Co.,  84  Fed.  649 28  C.  C.  A.  507 

4.  Conatmotlozi  and  operation  of  letters  patent — ^In  general. 

Where  the  claims  are  somewhat  obscure,  and  it  is  objected  that  the  com- 
bination is  not  a practicable  one.  the  court  will  apply  the  rule  that  the 
claims  are  to  be  construed  in  the  light  of  the  specifications;  and  if,  looking 
at  both,  the  court  is  able  to  understand  the  meaning  of  the  patentee  in  the 
language  of  his  claims,  and  as  so  understood  the  combination  Is  practica- 
ble, it  w’ill  give  effect  to  them  according  to  the  apparent  purpose. 

—Soehner  v.  Favorite  Stove  & Range  Co.,  84  Fed.  182 28  C.  C.  A.  317 

An  article  manufactured  in  a machine  in  the  manner  and  for  the  purposes 
contemplated  when  the  machine  itself  was  made  cannot  be  consider^  a part 
of  the  machine  itself,  so  as  to  constitute  an  ehmient  in  the  combination  cov- 
ered by  a machine  patent. 

—American  Tobacco  Co.  v.  Streat,  83  Fed.  700 2S  C.  C.  A.  18 

P.Iack  and  white  drawings  illustrating  the  designs  in  a design  patent  are 
to  be  consideretl  as  forai.'<,  into  which  may  be  hik'd  a great  variety  of  ar- 
rangements or  effects  of  color  or  shades,  without  alTecting  the  patented  de- 
sign. 

—Lowell  Mfg.  Co.  V.  \Miittall,  84  Fed.  1019 28  C.  C.  A.  G53 

The  essentials  of  a design  are  what  cannet  be  changed  without  destroying 
its  characteristic  appearance;  and,  where  shading  shown  in  the  drawings 
may  be  reversal  or  removed  without  such  effect,  It  must  lie  considered  as 
but  one  of  the  many  permissible  ways  of  treating  the  design,  and  therefore 
as  an  unnecessary  addition  to  the  conventloual  black  and  white  outline  draw- 
ing, which  neither  restricts  nor  enlarges  the  .«cope  of  the  design. 

—Lowell  Mfg.  Co.  V,  Whittall,  84  Fed.  1019 28  C.  C.  A,  053 

28  C.C.A.-47 
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A claim  rondinj;.  “In  n ilc>i£in  for  a carpet,  the  l»ofly.  A.  siihstaniially 
shown,”  refers  to  the  deseription  as  well  as  the  drawing. 

—Lowell  Mfg.  Co.  V.  Whlttall,  S4  Fed.  lol!) C.  C.  A.  «r..; 

5.  Title,  ooBTeyanoea,  and  oontracta— Aaalsnment. 

An  agretMiient  to  assign  future  jjateuts  in  consideration  of  the  assignts'‘s 
paying  the  expense  of  taking  them  out,  is  abandoned,  as  to  a particular 
initent  sul)sequeutly  allowed.  l»y  his  refusal,  after  investigation,  to  i»ay 
such  expenses  on  the  ground  that  the  patent  will  be  wortliless;  aiul  after 
a subsequent  assignment  of  the  patent  to  anoilier  he  is  estoppesl  from 
claiming  any  interest  tlierein.  7S  Fed.  487,  artirnietl. 

— Timouey  v.  Buck,  84  Fed.  887 28  C.  C.  A.  5<il 

6.  Infringement— What  eonatitntea  infringement. 

A device  (?aunot  be  held  to  be  an  iufriugeinent  unless  it  would  liave  l>eeii 
held,  if  used  earlier  than  the  patent,  to  have  been  an  anticipation  thereof. 

—American  Tobacco  Co.  v.  Streat,  8.*1  Fed.  700 28  C.  C.  A.  IS 

One  purchasing  in  a foreign  country  an  article  protected  by  a Fnit»^l 
States  imtent,  from  j>er8ons  other  than  the  owner  of  the  Unite»l  .state's 
patent  or  his  vendees,  cannot  imiwrt  and  sell  the  same  in  this  country  with- 
out infringing  the  United  States  patent. 

—Dickerson  v.  Tinllng.  84  F«hI.  102 2S  C.  C.  A.  130 

One  purchasing  in  a foreign  country,  from  the  owners  of  a United  States 
patent,  patentetl  goods  having  marked  upon  them  a condition  that  tliey 
should  not  be  imported  into  the  United  States,  cannot  im|>ort  and  s<‘il 
them  here  without  l>eing  guilty  of  Infringement 

— Dickerson  v,  Tinllng,  84  Fed.  l'J2 28  C.  C.  A.  130 

The  owner  of  a patent  for  processes  does  not,  merely  by  publicly  offer- 
ing to  sell  licenses,  confer  upon  third  parties  the  right  to  make  reasonable 
experimental  tests,  so  as  to  enable  him.  when  sueti  for  infringement,  to 
escai>e  liability  on  the  ground  that  he  was  only  testing  its  desirability  or 
utility. 

-4?lerk  V.  Tannage  Patent  Co..  84  Fed.  043 28  C.  C.  A.  501 

A patent  for  a railroad  spike,  having  a point  with  diagonal  cutting  edg''«* 
on  eacli  side,  and  in  the  same  perpendicular  plane  with  its  rear  side.  Is  in- 
fringed by  a spike  liaviug  two  points,  each  with  diagonal  cutting  edgo-i 
in  tile  same  plane  witli  its  rear  side,  so  that,  it  split  through  the  center, 
two  of  the  patented  spikes  would  be  formed.  81  Fed.  173,  attirmed. 

—Diamond  State  Iron  Co.  v.  (Joldie.  84  Fed.  072 28  C.  C.  .>Slt 

A spike-pointing  machine,  consisting  in  the  combination,  witli  a re<‘Ipro- 
catlng  plunger  having  one  or  more  cutters  on  its  end.  of  an  anvil  die  having 
an  inclined  die  face  for  supi»orting  tiie  spike  in  a position  oblique  to  the 
movement  of  ilie  plunger.  Is  infringed  by  a similar  mnciiiiie  in  wliich  the 
r«‘ci  procat  lug  plunger  is  provided  with  several  cutters,  each  extending  a 
link*  further  forward  or  outwanl  from  the  plunger;  and  also  by  a notary 
macliine.  in  wliicli  the  cutters.  inst(‘ad  of  being  tixed  to  the  plimger.  arc 
fonue<l  on  the  piuMpliery  of  a rotating  disk,  and  placetl  successively  further 
and  further  from  the  center  of  rotation,  so  that  they  perform  the  .s;ime  func- 
tion as  those  on  the  re«  lprocating  plunger. 

— Diamond  State  Iron  Co.  v.  (ioldie,  84  Fetl,  972 28  C.  C.  A.  5S:* 

A design  wliich  imitates  the  ligures  r.f  a patenteil  design  in  their  ciiaraoter- 
Istlc  and  important  features,  and  produces  tlie  same  general  appeamnee.  in- 
fringes, thougli  the  imitative  tigures  are  much  smaller  than  those  of  the  int- 
ent. » 

—Lowell  Mfg.  Co.  V.  Whittall,  84  Fed.  1019 28  C.  C.  GTv4 

7.  Snits  in  equity. 

In  a suit  in  equity  for  allegeti  lufrlngemeut.  a defense  that  the  alleged 
Infringing  machines  were  in  fact  made,  uot  under  the  iiatent  sued  on.  but 
under  an  earlier  i»ateul,  also  owned  by  eomplainauts.  and  that  the  latter 
patent  had  expired  i i*fore  the  tiling  of  the  bill,  is  not  a matter  going  to  the 
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jurisdiction  of  tlic  court,  i)Ut  a defense  op  the  ip.erlts,  (>(i  Fed.  1C3,  af- 
flriiied. 

— Ueedy  v.  Western  KiK  tric  Co.,  Si  Feil.  2S  C.  C.  A.  27 

On  appejil  from  an  order  ^rantin^  a preliminary  injunction  on  the 
streiiRth  of  a prior  decision  l>y  the  circuit  court  against  another  party, 
Buch  prior  decision  will  l>e  jriven  the  same  weight  which  it  should  have 
before  the  circuit  c<iurt,  in  the  al)st‘nce  of  some  controlling  reason  for  dis- 
ix'garding  it.  American  Paper  I*ail  & Box  Co.  v.  National  Folding-Box 
&.  PaiHT  Co.,  2 C.  C.  A.  Ido,  .51  Fed.  220.  followi‘<l, 

— Consolidated  Fastener  Co.  v.  I.ittauer.  St  F<‘d.  l«i4....2S  0.  C.  A.  1.35 


In  an  Infringement  suit,  where  an  order  and  decree  pro  confesso  la  en- 
tered for  want  of  an  answer,  and  the  cause  is  referretl  to  a master  for  an  ac- 
counting. the  only  finest  ion  open  before  the  master  is  the  amount  of  dam- 
ages and  prollts. 

— lieedy  v.  Western  Electric  Co..  K.3  Fed.  7«>0 2S  C.  C.  A.  27 


8.  Deolaions  on  the  ralldltj,  oonatrnotion,  and  infiingenient  of  par- 

tlonlar  patenta. 

The  Toepfer  patent.  No.  22ri.800.  for  Improvements  In  malt  kilns,  con- 
strued. ard  hrltl  not  Infringed  as  to  the  first  chiim.  which  relates  to  certain 
devices  for  suspending  and  dumping  the  drying  trays.  U7  Fed.  134,  af- 
tirmefl. 

— Tof‘pfer  V.  Galland-Henning  Pneumatic  Malting  Drum  Mfg.  Co.,  8,3 
Fed.  712 2.S  C.  C.  A.  30 

In  the  proce.ss  of  creaming  milk  descriheil  in  the  Houston  and  Thomson 
patent.  No.  2,‘tl»,«;.5J)  (assigned  to  Theo.  Bergner),  the  cream  is  thrown  from  the 
spinning  ve.ssel  by  centrifugal  force,  while  the  skim  milk  is  removed  from  the 
same  vessel  by  the  action  of  a pump.  The  specittcatlou  and  drawings  sug- 
gest no  way  for  removing  the  skim  milk  otherwise  than  by  the  pump.  If 
claims  5.  0.  and  7 l>e  valid  at  all.  they  must  necessjirily  be  limited  to  the 
process  descril>ed  in  the  patent,  in  which  ca.se  appelh*es  do  not  Infringe. 

— Phllailelphia  Creamery  Supply  Co.  v.  Davis  & Itankin  Bldg.  & Mfg.  Co.. 
84  Fed.  SSI 28  C.  C.  A.  5.'*5 

If  the  eighth  claim  is  to  be  distinguished  from  idrlier  of  the  others,  and  is 
to  cover  an  intermittent  proce.ss  wherel»y  the  skim  milk  gradually  fills  the 
spinning  vessel  until  all  the  cream  is  expelled  from  a given  batch  of  milk, 
when  the  spinning  of  the  ves.sel  stops  and  the  skim  milk  fiows  out  by  gravity, 
then  such  claim  is  anticipated  in  the  prii»r  art. 

—Philadelphia  Creamery  Supply  Co.  v.  Davis  & Uankin  Bldg.  & Mfg.  Co.. 
84  FfHl.  881 28  C.  C.  A.  555 

The  Behr  patent.  No,  247.152,  for  a process  of  treating  corn  in  the  manu- 
facture of  starch,  glucose,  etc.,  and  consisting  in  the  automatic  and  con- 
tinuous separation  of  crushed  corn  into  germs,  hulls,  and  starch,  by  means 
of  starch  milk.  Itself  continuously  and  automat ie.-dly  formed  In  the  course 
of  the  operjition.  and  being  of  such  specific  gravity  as  to  cause  the  germs 
to  ris<‘  t(»  the  top.  .so  that  they  may  be  carried  off  through  a chute,  tie- 
scribes  a patentable  process,  and  was  not  :inticlpjiietl  by  either  the  Ander- 
son or  Cavaye  British  patents  of  1857  and  1872.  respectively.  79  Fed.  957, 
reverstMl. 

— Chiaigo  Sugar-Kertning  Co.  v.  Charles  Pope  (lluc.ise  Co..  84  Fetl.  977.  . 

28  c.  c.  A.  sm 

The  Behr  patent.  No.  247.1.5:5.  for  an  apparatus  for  carrjdng  on  his  con- 
tinuous process  of  separating  from  crushed  corn  tla*  starch  milk  and  germs, 
construed,  and  hrld  not  infringed  as  to  the  first  (daim,  and  void  as  to  the 
fifth  claim,  for  want  t»f  invention.  ^ 

—Chicago  Sugar-Uctlning  Co.  v.  diaries  Pope  tllucose  Co.,  84  Fed.  977.  . 

28  C.  C.  A.  .591 

The  Atwood  patent.  No.  2.5,3.572.  for  an  improved  support  for  spindles  for 
spinning  machln(*s,  wheivin  the  gist  of  the  invention  is  the  flexible  attach- 
ment of  the  supporting  tulH*.  with  relation  to  the  rail,  is  limited  by  the  lan- 
guage of  the  si>ecifi  cat  ions  and  the  claims  to  a supporting  tube  which  is  so 
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mounted,  and  which  contains  in  Itf^clf  both  bolster  and  step  boarlnffs;  ani 
the  patent  Is  not  Infrinpet!  b.v  a spindle  in  which,  thouph  the  siipportiup  tube 
Is  flexibly  mounted,  with  relation  to  the  rail,  the  lower  part  of  it  has  been 
cut  off  so  that  the  end  of  the  spindle  is  supported  ui)on  a flat  step,  whub 
can  move  freely  In  the  bottom  of  the  oil  cup. 

—Sawyer  Spindle  Co.  v.  Morrison  Co..  83  Fed.  G93 28  C.  C.  A.  15 

'rite  Berry  patent.  No.  2(18.988,  for  an  Improvement  in  safety  chec  ks  or 
other  papers  representing  value,  consisting  in  the  use  of  marginal  tables 
of  figures  comprising  one  or  more  compound  columns,  each  c'omposcd  of 
two  or  more  simple  columns  of  figures  of  different  denomination.s.  the  sim- 
ple columns  being  arranged  out  of  line  with  and  one  below  another,  is  void 
for  want  of  invention,  in  view  of  prior  United  States  patent  No.  lt>i.4r»2  to 
E.  Rezean  Clook.  77  Fed.  833.  afllrmed. 

—Berry  v.  Wynkoop-Uallenbeck-Crawford  Co.,  84  Fed.  tVbJ 

28  C.  C.  A.  505 

The  Streat  patent.  No.  290.811,  for  Improvements  in  “cigar  makers*  im- 
plements.” and  t^iiieh  covers  a combination  in  which  a clamp  and  a roiling 
apron  are  the  characteristic  elements,  construed,  and  held  valid,  and  not  in- 
fringed by  a machine  from  which  the  rolling  apron  is  absent. 

—American  Tobacco  Co.  v.  Streat,  S3  Fed.  700 28  C.  C.  A.  18 

The  Schultz  patents.  Nos.  291,784  and  291.785.  for  processes  of  tanning 
leather,  held  infringed  by  one  who  used  substantially  the  baths  of  the  pat- 
ent. although,  prior  to  immersion  in  the  first  bath,  the  skins  were  “struck” 
in  alum  and  salt;  this  being  a mere  addition  to  the  process,  not  avoiding 
Infringement. 

—Clerk  V.  Tannage  Patent  Co.,  84  Fed.  043 28  C.  C.  A.  5»H 

The  Schultz  patents.  Nos.  291,784  and  291.785.  for  a process  of  tawing 
hides,  consisting  in  subjecting  them  to  the  action  of  a bath  prepared  from 
a metallic  salt,  such  as  bichromate  of  potash,  and  then  to  the  action  of  a 
bath  evolving  sulphurous  acid,  are  infringed  by  one  who  merely  modifies 
this  process  by  adding  some  sulphate  of  aluminum  to  the  bath,  where  the 
result  is  a chrome-tanned  leather  differing  from  that  produced  by  strictly 
following  the  patent  only  In  the  presence  of  a small  per  cent,  of  aluminum, 
rendering  it  more  soluble. 

—Ford  Morocco  Co.  v.  Tannage  Patent  Co..  84  Fed.  644. . . .28  C.  C.  A.  5i3 

The  Jeffery  patent.  No.  312.473.  for  improvements  in  bicycles,  is  void  as 
to  claim  11,  covering  a spring  brake,  because  of  anticipation  and  lack  of 
Invention. 

— (Jormully  & Jeffery  Mfg,  Co.  v.  Western  Wheel  Works,  84  Fed.  908.  . . . 

28  C.  C.  A.  580 


The  Eastman  & Walker  patent.  No.  358.848,  for  a machine  for  manu- 
facturing sensitive  photographic  films,  was  anticipated  by  the  &irony  & 
.Tohnson  machine,  for  making  carbon  paper  (English  patent  of  May  18. 
18TS).  ns  to  claim  3.  which  is  a broad  one,  covering  .a  combination  of 
driven  smooth-faced  rolls,  a suitable  hang-np  machine,  and  a coating 
mechanism  consisting  of  a smooth-faced  roll  i>artly  sultraerged  in  the 
coating  material,  arranged  at  such  a distance  from  the  hnug-up  machine 
as  to  allow  the  gelatinous  coating  to  set  before  it  reaches  the  looping 
slat.  77  Fed.  412,  affirmed. 

—Eastman  Co.  v.  Cetz,  84  Fed.  458 28  C.  C.  A.  459 

Tlie  Eastntnn  & Walker  patents.  Nos.  ,370.110  and  370.111.  for  processes 
of  coating  photographic  paper,  were  anticipated  b}*  the  method  useil  in 
the  Sarony  & .Tohnson  English  machine. 

— E.istinan  (,'o.  v.  Getz.  84  Feti.  458 28  C.  C.  A.  459 

The  Bywater  patent.  No.  374..'‘\SS.  for  Improvements  In  knitted  fabrics, 
whereby  a cloth  is  produced  liaving  the  appearance  of  Astrakhan  cloth. 
hriil  not  anticipated  by  tlie  prior  Booth  British  patent.  No,  756.  of  1881,  nor 
sliowu  to  be  invalidated  b.v  abandonment  or  prior  use  in  this  country. 

— ^llauifen  v.  E.  II.  Godshalk  Co.,  84  Fed.  649  28  C.  C.  A.  5jj7 
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The  Oolillp  p.atonts.  Nos.  304,113  ami  413,341.  covering,  respectively,  a 
railroad  spike  and  n spike-cutting  uiachino,  luld  valid,  and  Infringed.  81 
Fed.  173,  affirmed. 

—Diamond  State  Iron  Co.  v.  Goldie,  84  Fed.  972 28  C.  C.  A.  589 

Tlie  Raymond  patent.  No.  405,179,  for  an  improvement  In  buttons,  cov- 
ering a spring  stud  consisting  of  a depressed  dome  forming  an  annular 
riveting  surface,  an  exterior  engaging  spring,  and  a fastening  eyelet 
adapted  to  enter  from  beneath  the  fabric,  and  be  riveted  over  by  contact 
with  the  depressed  dome,  construed,  and  held  infringed.  79  Fed.  795, 
affirmed. 

—Consolidated  Fastener  Co.  v.  Littauer,  84  Fed.  1(>4 28  C.  O.  A.  133 

The  Bates  patent,  No.  419,239,  for  a welt-guide  to  be  used  with  sewing 
machines  for  sewing  welts  on  cork-sole  shoes,  and  in  whlcli  the  only  es- 
sentially new'  feature  consists  in  the  addition  to  the  ordinary  welt-guide  of 
aii(»ther  passage,  conctuitric  and  elongated,  adapted  to  guide  the  outside 
casing  enveloping  the  core  of  the  cork-welt,  if  valid  at  all,  in  view  of  the  prior 
state  of  the  art,  is  not  infringed  by  a guide  w’hich  iwisses  a coupled  cork-sole 
welt  through  one  passage  and  the  usual  w'elt  through  tlie  other.  82  Fed.  100, 
affirmed. 

—Bates  V.  Keith,  84  Fed.  1014 28  C.  C.  A.  638 

The  Sumner  patent.  No.  455,090,  for  a door  hanger  for  sliding  doors,  where- 
by the  door  may  be  laterally  adjusted  to  be  slid  in  a plane  at  any  desired 
proximity  to  the  iMirtltlon  in  which  the  doorway  is  formed,  was  anticipated 
l>3’  the  Kasson  patent.  No.  369,451.  80  Fe«.  915,  affirmed. 

— Coburn  Trolley-Track  Mfg.  Co.  v.  McCabe  Mfg.  Co.,  83  Fed.  1021 

28  C.  C.  A.  259 

The  Waterman  patent.  No,  480,304,  for  improvements  in  corn  planters, 
does  not  cover,  in  its  first  claim,  a mere  aggregation,  but  a patentable  com- 
bination, in  whlcli  the  force  generated  by  the  friction  between  the  outer 
edges  of  the  disks  (which  cover  the  corn,  and  at  the  same  time  support 
and  carry  the  seed  box)  and  the  ground  works  the  mechanism  in  the  seed 
box  to  drop  the  corn  in  fixed  quantities;  the  disks  being  at  the  same  time, 
by  reason  of  their  variable  angular  adjustmenr  to  the  line  of  travel  of  the 
machine,  functional  in  determining  the  distance  between  the  charges  of 
grain  as  deposited  in  the  furrow. 

—Deere  & Co.  v.  Rock  Island  Plow  Co.,  84  Fed.  171 28  C.  C.  A.  308 

The  Evans  patent.  No.  494,999,  for  alleged  improvements  in  processes 
of  chipping  gias.s,  consisting  in  covering  the  surface  of  the  glass  with  a film 
of  soap  or  otlier  coating,  and  applying  thereto  a imttern  of  flexible  ma- 
terial, Uien  submitting  the  glass  and  pattern  successively  to  the  sand  blast 
and  the  hot  chipping  compound,  and  finally  removing  the  pattern  and  hot 
chipping  compound  while  tlie  compound  is  in  a liquid  condition.  Is  void  for 
want  of  novelty  and  Invention  in  view  of  tlie  prior  state  of  tlie  art,  81  Fed. 
198,  affirmed. 

—Evans  v.  Suess  Ornamental  Glass  Co.,  83  Fed.  70G 28  C.  C.  A.  24 

Patent  No.  495,944.  to  Knight,  Kelly,  and  .\lderson,  ns  assignees  of 
Liveiigood  et  al.,  for  improvements  in  hay-lialing  presses,  if  valid  at  all 
as  to  its  fifth  claim.  mu.st,  in  view  of  the  prior  state  of  the  art,  as  shown 
esiiecIjUly  in  the  Wliitman  patent.  No.  446,311,  be  uarrow'ly  construed.  26 
C.  C.  A.  578.  81  Fed.  726,  reversed. 

— Kan.sns  City  Hay-Press  Co,  v.  Devol,  84  Fed.  4G3 28  C.  C A.  404 

The  Scriliner  and  Warner  patent.  No.  490,449,  for  an  Improvement  in  per- 
forated pole-pieces  for  dynamo-electric  machines,  if  valid  at  all,  is  very 
narrowly  limited  iiy  the  prior  state  of  the  art,  as  shown  in  the  Hochhausen 
liateiit.  No.  404.848,  and  others.  And  claim  2.  which  is  for  a machine  “hav- 
ing consequent  pole  pieces  cut  away  or  perforated  on  a line  coincident  with 
a plane  passing  througli  the  axis  of  the  armature  shaft,  such  perforations 
being  synimetiic.il  w’ith  regard  to  said  plane,  w hereby  a uniform  magnetic 
field  is  produced,  regardless  of  the  direction  of  rotation  of  the  armature,” 
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is  not  infrlnpocl  by  machines  made  under  the  Ix)verltl;:e  patent.  No.  500.4'X’. 
81  Fed.  ll>2.  attirine<i. 

—Western  Eh't-tric  Cc.  v.  .Standard  Ekx-tric  Cj.,  84  Fed.  

1!S  C.  C.  A.  .'ilJ 

The  Buck  patent.  No.  dltb.'iOd,  for  lmi)rovenients  in  bri<‘k-inold  sandinj: 
machines,  was  not  anticipated  by  a prior  i)utent  to  the  same  inventor,  and 
its  first  claim  disclos«*s  pateiitai>Ie  novelty.  78  Fed.  4S7.  attinned. 

— Timouoy  v.  Buck,  84  Fed.  887 28  C.  C.  A.  5<U 

The  Hunt  patent  No.  547.021.  for  an  improved  firecracker,  in  which  tlve 
fuse  is  lieid  in  place  by  a portion  of  the  tiiln*  forivd  in  and  down  to  form 
ridges,  extending  towards  the  fuse,  and  forming  a rosette  with  the  fuse 
projecting  from  its  center,  is  void  for  want  of  novelty,  considering  the  prior 
state  of  tlie  art.  81  Fed.  38.5.  allirmeil. 

—Hunt  V.  Archibald.  84  Fed.  1018 28  C.  C.  A.  641 

The  Williams  patent.  No.  .55.8,244.  for  an  improvement  in  string  wrappers, 
consisting  in  cutting  into  the  wrapper  on  both  sides  of  the  end  of  the  string, 
to  facilitate  getting  hold  of  the  string,  so  that  llie  wrapper  may  be  easily 
oi)cned  without  tearing  or  injuring  the  newspaiMn*  or  otlier  article  wrapptnl 
therein,  is  void  for  want  of  invention,  81  Fed.  2tH>.  artirmed. 

— \N'illiams  v.  American  String  Wrapi>er  t/o..  84  Fed.  107.  .28  C.  C.  A.  325 

The  Boal  rei.ssue.  No.  11.462.  for  improvements  in  cooking  stoves.  c\»n' 
sistiug  in  the  use  of  inwardly  curved  side  plates  joined  to  tlie  fine  plates, 
construed,  and  hehl  to  be  void,  in  view  of  the  prior  state  of  the  art.  for 
want  of  patenlaide  invention. 

— Soehner  v.  Favorite  Stove  & Ibinge  Co,.  84  Fed.  182.  . . .28  C.  C.  A.  317 

Tlie  Boal  patent.  No.  25.786.  for  a design  for  stoves,  construed,  and  held 
not  infringed. 

—Soehner  v.  Favorite  Stove  & Range  Co..  84  Ft*d,  1S2.  . . .28  C.  C.  A.  317 

The  Neil  patent.  No.  24.021.  fur  a design  fora  caniet  body,  coustnieil,  and 
held  infriugiHl. 

—Lowell  Mfg.  Co.  V.  Whittall,  84  Fed.  1019 28  C.  C.  A.  654 
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247.152.  I’roeess  of  making  starch 

from  corn.  594.  595 

247.153.  Process  of  making  st.'iTch 

from  cirn.  59^  595,  604 
253.572.  Spindles  for  spinning  ma- 

cliines.  1.5 

2.58.648.  Itynaiuosdcctric  machines,  .51,5 
2r»8.98,S.  Safety  checks.  5<i5 

27l.o<u;.  String  wrapp-rs,  326 

271,78.5.  Process  of  tanning  leather,  5tt2 
272.2545.  D.vnnmo-elec*tric  machines.  515 
284).(il2.  H.vnamo-eleitric  nmchincs.  515 
294J.811.  Cigar  makers*  implements. 

18.  19 

291,784.  ProceRs  of  tunning  leather, 

501.  5iVt 

24)1,7.8.5.  Process  of  tanning  leather, 

501,  5o;; 

305,430.  Corn  planters,  311 
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312.473. 

.*1.32.(582. 
:i.3.‘i.l(ll8. 
341 (.453. 
;i."»8.848. 

3(U0,4.51. 

3(511.882. 

370,110. 


.*170.111. 

374.888. 
375.(  (78. 
381  (.020. 
31(4.113. 

4((O.0SC. 

4((2.2((0. 
4(  (4.848. 

40.5.170. 

4((.5.28.*1. 

41((,(5.5(;. 

413..‘{41. 


Bic.ydo  brakes.  .580 

D.vnanio-eliH-tric  machines.  .51.5 
l(.vnnmo-electric  machines,  .51.5 
D}’na mo-electric  machines.  .51.5 
Huttons,  134 

Machines  for  coating  pho- 
t(»Kraphic  paper,  4.51(.  4(V0 

Door  hangers,  250.  2(»(( 

Huttons,  134 

I’roccss  of  coating  photo- 
graphic paiMT. 

4.50.  4(W(,  4(52.  4(13 
I’rocess  of  coating  {ihoto- 
graphie  paper,  4.50,  4(52,  403 
.\strakhnn  cloth.  .507 

Ilay-baling  presses,  4(55 

Dynamo-ele<*tric  machines.  .51.5 
Railroad  spik«‘s  and  siuke- 
pointing  machines.  51M(.  501 
I’henacefine  or  paracet- 
phenetidine,  1.30 

Dynamo-elec-tric  machines,  514 
Dynamo-electric  machines. 

512-.514 

Huttons.  1,33 

Processes  of  chipping  glass,  27 
Dynamo-electric  machine,  514 
Railroad  spik<>s  and  spike- 
{lointing  machine,  500,  .5f)3 


413.342. 

418..5-26. 

410.2:10. 

422.(50.3. 

44(5.311. 

4.5.5.()1(.5. 

450,4(51. 

4.50.(5;K(. 

48((.3(l4. 

4S(5..52:i. 

4m.ooo. 

40.5.044. 

40G.440. 

400.20(5. 

400,488. 

,500.403. 

,510.18.5. 

.5;i0,40.5. 

.547.021. 

5.58,244. 


11,4(52. 


Railroad  spikes  and 

spike- 

pointing  machine. 

5i)((, 

501 

(’itrn  Ilia  liters. 

310 

Welt  guides. 

(5:t8 

I’orn  planters. 

311 

Hay-baling  presses. 

4(’»4. 

4H5 

I (oor  hangers. 

*250 

String  \vra|*iK*rs. 

3‘2(5 

Hny-bnling  presses. 

4(55 

Corn  planters. 

308, 

300 

String  wrappers. 

32(5 

Pro<  esse8  of  chipping  glass. 

24 

Hay-baling  presses. 

4C4, 

4(55 

Dynamo-cleetric  mnehim's. 

51*2, 

513 

Briek-mold  sanding 

nm- 

chine, 

5C1 

Hinder  clamp  for 

cigar 

bunching  iuiichim*s. 

10 

Dynamo-ele<‘tric  machine. 

51*2. 

513 

.String  wrappc*rs, 

32(5 

Porn  planters. 

315 

Firecrackers, 

G41. 

iVV2 

String  wrappers. 

325 

Reissued. 

Pooking  stoves. 

318 

PAYMENT. 

Of  particnlar  rlaHsen  of  ohUgations  or  UohiUtieH. 

S(H*  “Mortgages.”  2. 

Of  bill  of  e.Kchange  or  proinlsscry  note,  see  “Hills  and  Notes,”  2. 

PERSONAL  INJURIES. 

See  "Negligence.” 

Measure  of  damages,  see  “Damages.”  2. 

'I'o  einployf^.  see  “Master  and  Servant,”  2-(5. 

To  iH?rson  on  or  near  railroad  tracks,  see  •‘Railroads,”  3. 


PLEADING. 

In  particular  actions  or  proceedings,  st*e  “Kouity,”  4. 

POLICY. 

Of  Insurance,  see  “Insurance.” 

POWERS. 

Of  attorney,  see  “Principal  and  Agent.” 


PRACTICE. 

Proceilure  of  particular  ccurts.  see  “(Courts.” 

Particnlar  jmH'Cidings  in  actions. 

See  “ApiM‘jiraii(t‘“;  “Posts**;  “Damages."  .3.  4;  “Evidence”;  “Execution”; 

".Tudgmeiit”;  “Limitation  of  .Xctlons";  “Pro<rss**;  “Trial.” 

Nonsuit,  see  “Trial,”  2. 
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Particular  remedies  in  or  incident  to  actions. 

See  “Injunction.” 

Procedure  in  criminal  prosecutions. 

See  “Constitutional  Law”;  “Extradition.” 

Procedure  in  exercise  of  special  Jurisdictions. 

In  admiralty,  see  “Admiralty”;  “Collision,"  7;  “Maritime  Liens,"  2;  “Shiin 
plng.”  2. 

In  equity,  see  “Equity.” 

Procedure  on  review. 

See  “Appeal  and  Error.” 


PREJUDICE. 


Ground  for  reversal  In  civil  actions,  see  “Appeal  and  Error,”  10. 


PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  “Evidence,”  2. 

Corporate  agents,  see  “Corporations,”  4, 

Notice  to  accnt. 

Notice  to  and  knowledge  of  an  agent  or  attorney,  acquired  and  present 
in  his  mind  while  he  is  exercising  the  powers  and  discharging  the  duties  of 
his  agency,  are  notice  to  and  knowledge  of  his  principal. 

— Cliicago,  St  P.,  M,  & O.  Ky.  Co.  v.  BelUwlth.  ® Fed.  437 

28  C.  C.  A.  3-’*s 


PRINCIPAL  AHID  SURETY. 

See  “Bonds.” 

PRIORITIES. 

Of  mortgages,  see  “Chattel  Mortgages.” 


PRIVILEGED  COMMUNICATIONS. 


Defamatory  communications,  see  “Libel  and  Slander,”  1. 


PROCESS. 


Effect  of  appearance,  see  “.\ppea ranee.” 

In  particular  actions  or  proceedings. 

On  appeal,  see  “.Vppeal  and  Error,”  4. 

Particular  forms  of  writs  or  other  process. 

See  “t^xeeution”;  “Injuuetion.” 

Process  in  special  Jurisdictions,  see  “Equity.”  3. 

1.  Serrloe— PersonaJl  serricc  in  general. 

The  Indiana  statute  requires  lu  days'  ijersonal  notice  of  a proceeding  to 
revive  a Judgment  unless  the  adverse  party  "be  absent  or  nonresident,  or  c.Hn- 
not  be  found,  when  service  of  notice  may  be  made  by  publlcatlou,  as  in  an 
original  action,  or  in  such  manner  as  the  court  shall  direct.”  Burns’  Rev. 
St.  1894.  f U87  (Rev.  St.  1881.  § 075).  Held,  that  in  the  ca.se  of  a nonresident 
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who  may  be  found  the  court  may  direct  personal  service  on  him  by  a mar- 


shal or  deputy',  and  such  service  in  another  state  is  valid. 

—Crawford  v.  Foster,  84  Fed.  1)39 28  C.  C.  A.  57G 

2.  DefeotSy  objeotiona,  and  amendment. 

Insufficiency  of  notice  of  a iiioinm  to  revive  a judgment  and  irregularity 
In  its  service  are  cured  by  appearance  at  the  trial. 

— Crawford  v.  Foster,  83  Fed.  975 28  C.  C.  A.  242 


PROMISSORY  NOTES. 

See  “Bills  and  Notes.” 

PROPERTY. 


Protection  of  rights  of  property  by  injunction,  see  “Injunction.” 

Particular  species  of  property. 

See  “Copyrights”;  “Mines  and  Minerals”;  “Shipping”;  “Trade-Marks  and 
Trade-Names.” 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutions,  see  “Criminal  Law,”  1. 


PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  Injury,  see  “Damages,”  1. 

Of  Injury,  see  “Negligence,”  1;  “Telegraphs  and  Telephones,”  2. 


PUBLIC  LANDS. 

Mineral  lands,  see  “Mines  and  Minerals,”  1,  2. 

Taxation  of  lands  granted  to  railroads,  see  “Taxation.” 

1.  QoYrerament  ownersMp— Outtisis  timber  for  railroad  eoxuitraotiom. 

Under  the  act  of  June  8,  1872  U7  Stat.  339),  which  authorizes  the  Denver 
& Rio  Grande  Railway  Company  to  take  timber  and  materials  for  con- 
struction purposes  from  the  public  lands  “adjacent”  to  Its  line,  the  com- 
pany is  not  confined  to  the  townships  through  which  the  road  runs,  or 
those  adjoining  them;  nor  is  the  cutting  of  timber  25  miles  from  the  road, 
in  itself,  as  a matter  of  law,  unlawful.  The  meaning  of  “adjacent”  is  a 
mixed  question  of  law  and  fact  for  the  Jury,  under  proper  Instructions, 
and  a proper  test  Is  whether  the  timber  is  within  reasonable  hauling  dis- 
tance by  wagons.  48  Pac.  310,  reversed. 

— Bacheldor  v.  United  States,  83  Fed.  986 28  C.  0.  A.  240 

2.  Survey  and  disposal  of  lands  of  United  States— Surveys. 

Where  a government  .survey  lays  ilowu  a meander  Hue  next  to  a lake, 
and  the  plat  returned  to  the  general  land  office,  and  referred  to  in  the  pat- 
ents for  identification  of  the  lands  granted,  exhibits  the  granted  tracts 
as  bordering  upon  the  lake,  the  waters  of  such  lake,  and  not  the  meander 
line,  is  the  fixed  boundary  of  the  lands  conveyed. 

— Klrwan  v.  Murphy,  83  Fed.  275 28  C.  C.  A.  348 

In  1849  the  government  made  a survey  of  lands  lying  on  the  east  bank 
of  the  Mississippi  river,  tliose  opposite  being  at  that  time  owned  by  the 
Indians.  Opposite  the  survey,  and  near  the  east  side  of  the  river,  was  a 
small  island,  containing  aimut  six  acres,  which  was  not  surveyed  nor 
shown  on  the  plat.  An  extension  of  the  survey  to  the  island  would  have 
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brought  thp  oornor  of  four  Ke<*tlons  near  its  center,  the  remainder  of  two 
of  such  sections  lying  on  the  west  side  of  the  river.  In  185.'!  the  land  on 
the  west  side  was  surveyed,  logetiur  witli  the  island,  which  was  then 
<livided  into  four  lots,  each  included  in  a different  section.  Under  this  sur- 
vey the  island  was  entered  in  1855,  and  afterwards  patented.  The  land 
oi>posite  on  the  east  bank  was  patented  in  1X4!).  and  no  claim  to  the  island 
was  made  by  the  owners  thereof  for  more  than  40  years  thereafter.  Hrid 
that,  under  such  facts,  there  was  no  presumption  that  the  government  in- 
tended, in  omitting  the  island  from  the  first  survey,  to  relinquish  its  title 
thereto,  in  favor  of  those  who  should  l>ecome  owners  of  the  river  frontage 
on  the  east  bank. 

— Haniing  v.  Minneapolis  Northern  Jty.  Co..  84  Fed.  287.  .28  C.  C.  A.  419 

3.  — Grants  to  states  for  internal  improrements. 

Under  the  act  of  March  3.  1871  dO  Slat.  ,582»,  whereby  the  United  States 
confirmed  to  the  state  of  Iowa  and  its  grantees  certain  lands  erroneously 
certified  to  the  state  by  the  secretary  of  the  interior,  under  the  grant  of 
July  12.  1802,  for  aiding  in  the  improvement  of  the  Des  Moines  river  <12 
Star.  j">48).  the  United  States  is  estopped  from  asserting  any  claim  or  right  to 
such  lands. 

—United  States  v.  Des  Moines  Valley  R.  Co..  84  Fed.  40.  .28  C.  C.  A.  2G7 

4.  Remedies  in  eases  of  fraud. 

When  the  government  has  parted  with  its  title  to  public  lands  by  issuing 
it.s  patent  therefor,  it  has  no  right  or  authority  to  further  control  over 
them.  If  fraud,  wrong,  or  error  has  been  committed,  the  government,  like 
any  other  grantor,  must  resort  to  thc‘  court  for  redress. 

— Klrwan  v.  Murphy,  83  Fed.  275 28  C.  C.  A.  348 

5.  Relief  of  bona  fide  settlers  and  claimants. 

In  an  act  confirming  to  a state  lands  erroneously  certified  to  it  under  a 
grant  for  internal  improvements,  a proviso  that  nothing  in  tlie  act  shall  be 
construed  as  to  adversely  affect  any  existing  right  or  title,  or  right  to  ac- 
<iuire  title,  under  the  homestead  and  pre-emption  laws.  etc.  (Act  March 
3.  1871;  10  Stat.  582),  does  not  reserve  to  the  United  States  the  privilege 
of  itself  asserting  the  rights  of  homestead  claimants. 

—United  States  v.  Des  Moines  Valley  R.  Co.,  84  Fed.  40.  .28  C.  C.  A.  267 


QUESTIONS  FOR  JURY. 


In  criminal  prosecutions,  see  “Criminal  Law,”  1. 


RAILROADS. 

Carriage  of  goods  and  passengers. 

Ta.xatlon  of,  see  “Taxation.” 

1.  Receivers— IfCMcs  and  contracts  before  appointment. 

When  a receiver  is  ai)pointed  for  a railroad  company  holding  rolling 
stock  under  a car-trust  lease,  whereby  title  remains  In  the  lessor  until 
the  rental  has  paid  the  purchase  price,  the  lessor  is  entitled  to  reasonable 
compensation  for  the  use  of  such  rolling  stock  by  the  receiver,  even  though 
the  cars  are  afterwards  returned  to  the  lessor. 

— riatt  V.  I*hiladelphia  & R.  R.  Co..  84  Fed.  5.35 28  C.  C.  A.  488 

Where  a receiver  temporarily  using  cars  held  by  the  company  under  a 
car-trust  lease,  with  the  sanction  of  the  court,  turns  over  the  ojjeration 
of  the  road  and  rolling  stock  to  another  company,  which  agrees  to  pay 
“all  the  expenses  of  operation.”  the  latter  company  becomes  liable  to  the 
owner  of  such  cars  f<»r  reason.able  compensation  for  their  use.  as  the 
agent  or  rej)resentntive  of  the  receiver. 

—Platt  V.  Philadelphia  & R.  R.  Co.,  84  Fwl.  5.35 28  C.  C.  A.  4S8 
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A railroad  receiver  does  not  adopt  car-tnist  leases  simply  by  taking;  pos- 
session of  the  cars,  and  using  them  temiwrarily.  He  Is  entitled  to  a rea- 
sonable time  to  ascertain  whether  it  will  be  profltable  or  deslralde  to 
adopt  the  leases.  .\nd  where  an  experimental  arrangement  is  made  un- 
der the  court’s  sanction,  by  which  tlie  receiver  retains  the  ears,  and  pays 
the  rentals  during  several  months  with  receiver’s  certificates,  this  does 
not  amount  to  an  adoption  of  the  lease.  In  tiie  absence  of  more  definite 
and  final  action. 

—Platt  V.  Philadelphia  & R.  R.  Co.,  M Fed.  5^5 28  C.  C.  A.  4SS 

SL  Claims  and  Hens  therefor. 

Mileage  due  under  a contract  for  the  use  of  Pullman  palace  cars  Is  not 
distinguishable  from  car  rentals,  and  cannot  be  made  a prefemnl  claim  on 
the  appointment  of  a receiver  for  the  railroad  company.  Thomas  v.  Car 
Co.,  Li  Sup.  Ot.  824,  lift  U.  S.  ^ applied. 

— Pullmau’s  Palace-Car  Co.  v.  American  Loan  & Trust  Co,.  M Fed.  liL  . 

28  C.  C.  A.  2*i3 

A mortgagee  of  a railroad  has  no  preferred  right,  al)ove  that  of  a judg- 
ment creditor,  to  surplus  earnings  that  have  accumulated  in  the  hands 
of  a receiver,  appointed  at  the  instance  of  stockholders,  prior  to  the  filing 
of  a bill  for  foreclosure, 

— Veatch  v.  American  Loan  & Trust  Co..  Si  Fed.  214 C.  C.  A.  384 

A complaint  filed  by  a judgment  creditor  of  a railroad  company  against 
a receiver  operating  its  proi>erty.  seeking  to  enforce  payment  of  the  judg- 
ment, which  alleges  the  receipt  by  the  receiver  of  earnings  properly  applica- 
ble thereto,  need  not  aver  that  such  earnings  have  not  been  disbursed; 
such  fact,  if  it  exists,  being  matter  of  defense*. 

—Veatch  v.  American  Loan  A:  Trust  (’o..  84  Fed.  274.  .28  C.  C.  A.  384 

Operation— Injuries  to  persons  on  or  near  tracks. 

A declaration,  in  an  action  to  recover  for  ilie  deatli  of  children  killed  on 
defendant’s  railroad  track  by  one  of  its  cars,  which  alleges  a custom  by 
the  public  for  1ft  years  to  u.se  the  track  at  the  place  where  the  Injury 
occurred  as  a footway,  as  was  being  done  by  the  children,  and  that  such 
custom  was  known  to,  and  acciuiesceil  in  by,  the  otficers  of  the  defendant 
company.  Is  suftlcient  to  require  the  question  as  to  whether  the  children 
were  trespassers  to  lie  tried  and  determined  as  one  of  fact. 

— .\dams  v.  Southern  Ry.  Co..  84  Fed.  51JC 28  C.  C.  A.  4ft4 

Where  a car  escapes  from  control  through  the  negligence  of  the  servants 
of  a railroad  company,  and.  after  running  three-fourths  of  a mile,  injures 
persons  on  the  track,  the  company  is  not  relieved  from  liability  on  the 
ground  that  the  negligence  was  not  the  proximate  cause  of  the  Injury. 

—Adams  v.  Southern  Ry.  Co..  84  Fed.  51Hi 28  C.  C.  A.  404 


RECEIVERS. 

Jurisdiction  to  appoint,  see  “Courts."  4, 

Of  railroad  companies,  see  “Railroads."  L 2. 

RECORDS. 


As  evidence,  see  “Evidence,”  2, 

Transcript  on  appeal  or  writ  of  error,  see  “Api>enl  and  Error,”  5, 


REFORMATION  OF  INSTRUMENTS. 


Rights  of  action  and  defenses. 

The  owners  of  a tract  of  mineral  laud  negoti.ited  a sale  thereof,  but  the 
transaction  was  susi>endi*d  lx*caust*  two  third  ]>ersons  gave  notice  that  they 
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cinimod  an  Interest  In  the  minerals.  To  clear  their  title  and  consummate 
the  sale,  the  vendors  procured  th*cds  from  these  persons,  paying  them  about 
$40.(XH)  therefor.  Formerly  the  two  claimants  had  held  Uieir  interests  in 
common,  but.  before  e.vecutlou  of  the  deeds,  had.  by  agreement,  partitionei 
the  same.  The  deeil.s,  however,  described  the  entire  tract,  and  conveyM  an 
undivided  one-half  of  the  mineral  therein.  Held,  that  it  was  the  evideni 
intent  of  the  parties  to  sell  and  purchase  the  entire  interest  of  the  claimants, 
and  that  the  deed  should  be  reformed  on  the  ground  of  mutual  mistake.  82 
Fed.  3^,  affirmed. 

—Brown  v.  Cranberry  Iron  & Coal  Co.,  SI  Fed.  030 28  C.  C.  A.  uijl 


REINCORPORATION. 


See  “Corporations,”  ^ 


RESCISSION. 


Of  contract  for  sale  of  goods,  see  “Sales.” 


RES  GEST/E. 


In  civil  actions,  see  “Evidence,”  L 

RES  JUDICATA. 

See  “Judgment,”  2-4. 

RETROSPECTIVE  LAWS. 


See  “Statutes,”  2. 


REVENUE. 


See  “Customs  Duties”;  “Taxation.*’ 


REVIEW. 


See  “Appeal  and  Error”;  “Criminal  Law,” 


RISKS. 


Assumed  by  employt^,  see  “Master  and  Servaut.”  5. 
Within  insurance  policies,  see  “Insurance,”  iL 


ROADS. 

Streets  In  cities,  see  “Municipal  Corporations,”  4. 

RULES  OF  NAVIGATION. 

See  “Collision,”  L 
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SALES. 


See.  also.  “Vendor  and  Purchaser.” 

Reacission  of  oontraot  by  buyer. 

A written  contract  of  sale  providing  for  delivery  and  payment  “about”  a 
specified  date  gives  the  purchaser  at  least  as  late  as  midnight  of  that  day 
in  which  to  perform  It:  and  If  the  seller,  without  notice  or  tender  of  the 
thing  sold,  or  demand  of  payment,  sells  it  to  a stranger  during  that  day, 
and  thus  disables  himself  from  performing  the  contract,  this  Is  a repudia- 
tion of  it,  which  gives  the  purchaser  the  option  either  to  rescind  and  sue 
in  a.«sumpslt  to  recover  any  money  he  may  have  paid,  or  to  sue  for  damages 
for  breach  of  the  contract.  Therefore,  where  the  purchaser  sues  to  recover 
money  which  he  has  paid  on  the  contract,  there  is  no  error  In  permitting 
him  to  testify  that,  on  learning  of  the  sale  to  a third  party,  he  treated  bis 
own  payment  as  forfeited,  thus  showing  that  he  elected  to  rescind. 

—Smiley  v.  Barker,  Si  Fed.  GSl 2S  C.  C.  A.  9 


SALVAGE. 


1.  Right  to  ooxapemmtion. 

Salvoi-s  rescuing  a derelict  property  are  under  a legal  obligation  to  care 
for  the  preservation  thereof  while  they  retain  possession. 

— Serviss  v.  Feiguson.  Fed.  292 C.  C.  A.  327 

Salvors  of  a derelict  barge,  who  placed  her  In  a slip,  where  she  afterwards 
sunk,  and  Mras  then  run  upon  and  cnished  by  a vessel  moving  about  In 
the  slip,  hdd  liable  in  damages  to  her  owners  for  the  amount  of  their  loss 
less  a reasonable  salvage  award,  on  account  of  their  negligence  In  not 
taking  other  precautions  to  indicate  the  positions  of  the  sunken  boat  than 
merely  notifying  persons  about  the  wharf  of  the  place  w'here  she  was 
sunk,  and  then  going  away,  and  leaving  no  one  In  charge. 

—Serviss  v.  Ferguson,  si  Fed.  292 2B  C.  C.  A.  327 

2.  Amount  and  apportionment. 

The  fact  that  a vesstd  which  has  gone  ashore  receives  Injuries  In  the 
course  of  the  salvage  operations,  while  it  does  not  deprive  the  salvors  of 
their  claim  both  to  comi)ensation  and  bounty.  Is  one  proper  to  be  consid- 
ered in  determining  the  amount  of  the  award. 

—The  Haxby  v.  Merritt’s  Wrecking  Organization.  S3  Fed.  115 

2S  c.  c,  A.  aa 

In  determining  the  effect  on  the  amount  of  salvage  of  risk  Incurred  In 
going  through  the  breakers,  the  fact  tliat  a life-saving  crew  was  in  close 
proximity,  and  ready  to  efTect  a rescue  in  case  of  accident.  Is  to  be  taken 
Into  consideration  as  affecting  the  degree  of  merit  In  facing  the  danger. 

—The  Haxby  v.  Merritt’s  Wrecking  Organization,  83.  Fed.  115 

23  C.  C.  A.  33 

Where  a steamer  stranded  on  tlie  eastern  shore  of  Virginia  was  rescued 
with  comparatively  little  danger  In  about  3>^  days,  by  the  use  of  tugs  and 
other  appliances  belonging  to  a wrecking  company,  and  worth  about  $117,- 
000.  operated  by  a crew  of  21  men.  held,  that  an  award  by  the  district  court 
of  $27.500  on  a salved  value  of  $100.0(XJ  was  excessive,  and  should  be  re- 
duced to  $16.000.00%.  or  one-slxtli  of  the  salved  value. 

—The  Haxby  v.  Merritt’s  Wrecking  Organiz.it ion,  83  Fed.  715 

23  C.  C.  A.  33 

The  district  court  in  a salvage  case  awarded  a specified  sum  to  libelants, 
with  Interest  from  the  date  of  completion  of  tlie  salvage  services.  On  ap- 
peal. the  award  was  reduced,  and  tlie  decree  and  mandate  of  the  appellate 
court  directed  the  entry  of  a decree  for  a sjtecitted  sum,  without  any  mention 
of  Interest.  Hdd,  that  the  district  court  had  no  authority  to  give  interest 
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on  this  sum  from  the  (into  of  oomploiion  of  tho  salvnpo  .sen*l(^.  and  that 
interest  slumld  only  run  from  tho  date  of  a docroo  of  tlio  appellate  c*ourt. 

— The  Ha,\by,  iiii  Fed.  ~2M:  Brown  v.  Merritt  Wrecking  Organiz;ition,  M. . 

2ii  C.  C.  A. 

SATISFACTION. 

Of  mortgage,  see  “Mortgages,”  2. 


SENTENCE. 


In  criminal  prosecutions,  see  “Ciiminal  Law,”  2, 


SERVICE. 


Of  process,  see  “Process,”  L 


SETTLEMENT. 


8ee  “Account  Stated.” 


SHIPPING. 

See.  also.  “Admiralty”;  “Collision”;  “Maritime  Llen.s”;  “Salvage.” 

Demarrage. 

The  right  of  a vessel  carrying  cargo  “free  of  handling”  to  a lion  for 
demurrage  for  delay  of  tho  consignee  in  beginning  to  discharge  is  not 
afTectod  by  the  fact  that  the  delay  arose  from  the  refusal  of  the  consignee 
to  receive  the  cargo  because  damaged  on  transit  by  an  excepted  in^ril,  and 
tho  fact  that  during  tho  delay  tlie  consignee  was  negotiating  with  the 
owner  to  purchase  the  damag<‘d  cargo  at  a reduced  price, 

— Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  4l>o C.  C.  A.  40*1 

Discharging  cargo  after  giving  notice  of  a claim  for  demurrage  is  not 
a waiver  of  the  lien,  where  such  cargo  is  placed  on  the  dock,  and  kept 
scparaie  from  oth(»r  goods,  so  as  to  be  capable  of  Identification. 

— PioiUK*!-  Fuel  Co.  V.  McBrier,  S4  Fed.  41K5 C.  C.  A.  4*;*> 

M'hore,  by  the  bill  of  lading,  the  cargo  is  to  be  delivered  "free  of  hand- 
ling” at  the  private  dock  of  a consignee  known  to  nave  special  facilities 
for  unloiiding,  the  vessel  will  be  entitled  to  (hmiurrage  for  nniiec(‘s.s;iry 
delay  of  the  consignee  in  beginning  the  discharge,  although  the  total  time 
coi;snmed.  Including  tho  (b*Iay,  is  not  longer  than  would  have  been  occupied 
in  discharging  at  a public  dock  of  the  same  port  with  the  inferior  facili- 
ties tlioro  affordt'd. 

—Pioneer  Fuel  Co.  v.  McBrier.  84  Fed.  ilKi 118  C.  C.  A.  4»1»1 

2.  Limitation  of  owner**  liability. 

Failure  to  have  a meclianical  tog  horn  in  good  condition  for  use  at  the 
coniinenceni(‘nt  of  a voyage  shows  want  of  (lue  diligence  in  equipping  the 
vessel,  and  is  not  a f.inlt  in  her  management,  so  as  to  excuse  the  owners 
from  liability  under  tin*  Harter  act. 

—Stahl  V.  The  Niagara.  81  F(*d.  VMi2;  .Tohnson  v.  Same,  Id.  .2S  C.  C.  A.  52S 


SLANDER. 


See  “Libel  and  Slander.” 
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See  “Equity,”  2. 


STALE  DEMAND. 


STATES. 

See  “United  States.” 

Courts,  see  “Courts.” 

Interstate  extradition,  see  “Extradition.”  2, 

Legislative  power  over  uiunieipal  corporation,  see  “Municipal  Corporations,”  1. 


STATUTES. 


Adoption  by  United  States  courts  of  state  laws  as  rules  of  decision,  see 
“Courts,”  2. 

Provisions  relating  to  particular  subjects. 

See  “Customs  Duties”;  “Limitation  of  Actions”;  “Maritime  Liens,”  1. 
Statute  of  frauds,  see  “Frauds,  Statute  of.” 

1.  Construotioa.  and  operation*— General  rmlee  of  oonstmetlon. 

It  is  always  comi>etent  to  consider  the  consequences  of  any  act  of  a legis- 
lative assembly  in  order  to  arrive  at  the  intention  of  Its  framers. 

— Kol>ert  J.  Boyd  Paving  & Contracting  Co.  v.  Ward.  8r>  Fed.  27 

28  C.  C.  A.  007 

2.  Ratroaotire  operation. 

In  a statute  relating  to  judgments  “rendered  or  to  be  rendered,”  the  u.se 
of  the  word  “rendered”  demonstrates  the  legislative  Intention  to  make  it 
operative  upon  Judgments  already  entennl  when  the  statute  was  enacted. 

—Pauley  Jail  Bldg.  & Mfg.  Co.  v.  Crawfoiil  County,  84  Fed,  1M2 

28  C.  C.  A.  579 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CO.VSTITUTIOX. 

Art.  1,  § 10 579 

STATiriTES  AT  LARGE. 

1802.  July  12,  ch.  101.  12  8tat.  .’>4.1  208 

imi,  July  24.  ch.  200.  14  Stilt.  221  ••-'lU 

18041,  July  20.  ch.  202.  14  Stut.  2.51  .TW 

1871,  March  0.  ch.  129.  10  Stat,  .582 

207.  208 

1872,  June  8.  ch.  .3.54.  17  Stat.  .3.39  240 
187.5,  Feb.  Kl.  ch.  77,  18  Stat.  31.5, . 400 
18t^3,  >Iarcli  3.  ch.  121,  pars.  334. 

330,  22  Stat.  .5417 154 

1887.  March  3,  ch.  3.59,  24  Stat. 

505  570 

1890,  Oct.  1,  ch.  1244,  § 1.  Sched- 
ule B.  par.  H»8.  2»i  Stat.  572....  4.50 
1890,  Oct.  1.  ch.  1244.  i 1,  Sclicdule 

M.  pars.  419,  422.  241  Stat.  .599.  . 425 
181K),  Oct.  1.  ch.  1244,  8 1.  Schedule 

N,  ;wir,  4.54,  20  Stat,  001 4.50 

1890,  Oct.  1.  ch.  1244,  8 1.  Schedule 

N,  par.  4(M).  20  Stat.  tl02 148 

1891,  March  3.  ch,  517,  2»1  Stat.  82<>  400 
1894,  Aug.  27.  ch.  349,  28  Stat.  509  4^i  i 


1894,  Aug.  27.  ch.  349,  § 1.  Sched- 

uh‘  A.  par.  .59,  28  Stat.  511 458 

1894.  Aug.  27.  ch.  349.  S 1.  Sched- 
ule A,  par.  00.  28  Stat.  511....  500 
1894,  Aug.  27,  ch.  .349.  « 1.  Sched- 
ule G,  par.  2001.:,.  28  Stat.  .523..  1.50 
1894.  Aug.  27.  ch.  .349,  § 1,  Sched- 
ule L.  pars.  .301,  302,  28  Stat.  .532  379 
1894.  Aug.  27,  ch.  .349,  § 2.  Fnn* 

List,  pur.  410,  28  Stat.  538  554 

18! G.  Aug.  27.  ch.  349,  $ 2,  Free 

List.  imr.  429.  28  Stat.  539 1.52 

18!  14.  Aug.  27.  ch.  .349,  i 2.  Free 

List,  pur,  44.3,  28  Stat.  .53!) 5IM) 

18!)4.  Aug.  27,  eh.  349,  § 2,  Free 

List,  par.  470,  28  Stat.  540  ....  1.52 

18!G.  Aug.  27.  ch.  349,  S 2.  Free 

List,  iKir.  5.58,  28  Stat.  542 1.52 

1894,  Aug.  27.  ch.  349,  $ 2,  Free 

List,  par.  .5!)5,  28  Stat.  .543  3.80 

18!)4.  Aug.  27,  ch.  349,  § 2.  Vrw 
List,  par.  5!)0,  28  Stat.  ,54.3....  .5.52 
18!)4,  Aug.  27.  ch.  34!).  § 2.  Free 
List,  par.  004,  28  Stat.  ,545 458 

REVISED  S'fATUTl^;. 


»i49.  700 
§ 3220  ... 


i:;o 

333 
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« 3738 
il  4906 
i 5242 
S 520i3 
I 52(W 
I 5278 
I 5286 


. . . . 570 

253 

548 

059,  000 
. . . . 659 
. . . . 354 
612 


ARKANSAS. 

MANSFIELD’S  DIGEST. 

Ch.  109.  p.  934,  |§  4740,  4741....  579 

LAWS. 

1893,  March  21,  No.  78.  p.  145 579 


ILLINOIS. 

STARR  & CURTIS’  ANNOTATED 


STATUTES. 

Volume  2. 

Ch.  110,  § 58 130 

INDIANA. 

REVISED  STATUTES  1881. 

I 075  570 


BURNS’  REVI.«5ED  STATUTES  1894. 
S («7  576 


KANSAS. 

GENERAL  STATUTES  1868. 

Ch.  23.  § 32  404 

GENER.AL  STATUTES  1889. 

Par.  4095  305 


UCmGAN. 

CONSTITUTION. 

Art.  6.  f 10 60 

HOWELL  S ANNOTATED  STAT- 
UTES. 

§ 8411b 292 

LAWS. 

1889,  July  1,  No.  225,  p.  331 Si» 

MISSOURL 

CONSTITUTION. 

Art.  9,  $ 17  G67,  668 

LAWS. 

1893,  March  18,  p.  101 608 


STOCK. 

Corporate  stock,  see  “Corporations,”  2. 

STOCKHOLDERS. 

Of  corporations,  see  “Corporations,”  3. 


STREET  RAILROADS. 

See  “Railroads.” 

STREETS. 


See  “Municipal  Corporations,”  4. 


SUIT. 

.<ee  “Action.” 

SUMMONS. 

See  “Process.” 

SURVEYS. 

Of  public  lands,  see  “Public  Lands,”  2. 
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TARIFF. 

See  “Customs  Duties.” 

TAXATION. 


See  “Customs  Duties.” 

Liability  of  persons  and  property. 

lliere  is  notliluK  In  the  provisions  of  the  Political  Code  of  Montana  relat- 
injr  to  the  assessment  of  property  for  ta .nation  which  can  fairly  be  constnied 
as  depriving  the  state  of  authority  to  tax  lands  claimed  by  a railroad  com- 
pany under  a eonffres.sional  arrant,  thouj'li  the  Issuance  of  patents  tliereto 
Is  su.spended  pending  an  Invest ijrat ion  as  to  whether  or  not  tliey  are  min- 
eral lands  so  a«  to  be  excepted  from  tlie  arrant. 

—Myers  v.  Northern  Pac.  Ry.  Co..  KJ  Fed.  358 2S  C.  C.  A.  412 

Lands  lyinp  within  tlie  placed  limits  of  the  Northern  Pacific  Railroad 
grant,  to  which  the  company  Is  seeking  to  perfect  its  title,  and  which  are 
included  in  lists  which  have  been  approved  and  certified  to  by  the  register 
and  receiver  of  the  local  land  office,  but  to  which  the  government  refu.ses  to 
ls.siie  patents  pending  an  Investigation  as  to  whether  the  lands  are  mineral 
lands  such  as  are  reserved  from  the  grant,  are  subject  to  taxation  by  the 
state. 

—Myers  v.  Northern  Pac.  Ry.  Co.,  83  Fed.  358 28  C.  C.  A.  412 


TELEGRAPHS  AND  TELEPHONES. 


1.  Comstruetioit  and  xaainteiiaxtee. 

The  act  of  July  24.  IStM;  tUev.  St,  $$  520.3,  5208),  autiinrixing  telegraph 
comi)anies  to  construct,  maintain,  and  oi)crate  their  lines  over  and  along 
post  roads  of  the  United  States,  but  so  a.s  not  to  interfere  with  ordinary 
travel  thereon,  applies  equally  to  teleithone  coinpanie.s. 

—City  of  Richmond  v.  .Soutliern  Bell  Tel.  & Tel.  Co.,  85  Fed.  19 

28  C.  C.  A.  059 

A telephone  company  operating  its  lines  in  and  through  several  states,  and 
In  particular  over  the  streets  of  a city,  under  the  authority  of  a city  ordi- 
nance which,  by  its  terms,  was  revocalde  l>y  the  city,  duly  complied  with 
tlie  requirements  of  Rev.  St.  ifi  52ti;t,  .5208.  and  thereby  acquired  the  rights 
granted  thereby.  Thereafter  the  local  ordinance  was  revoked.  HvlO^  Jliat 
its  previous  acceptance  of  the  terms  of  the  ordinance  did  not  debar  It  from 
claiming  the  full  rights  conferred  by  the  act  of  congress. 

— Citv  of  Richmond  v.  .Southern  Bell  Tel.  iSc  Tel.  Co..  85  Fed.  V.) 

28  C.  C.  A.  059 


2. 


The  privileges  conferred  by  the  act  of  July  24.  18(Ki  (Rev.  St.  5 52('».‘b,  upon 
telegraph  and  telepiione  coinpanie.s,  are  to  be  enjoj’ed  In  sulxirdinaiion  to 
the  due  exercise  of  the  police  power  of  the  state  where  they  operate  their 
lines. 

— Cltv  of  Rlclimoud  v.  .8oulln'rn  Bell  Tel.  & Tel.  Co.,  85  FimI.  19 

28  C.  C.  A.  059 

Operation— Negligence. 

Where  the  testimony  of  a physician  tends  to  show  that  a surgical  oper- 
ation might  have  been  avoided,  hml  he  reached  the  patient  earlier,  it  is 
not  error  to  submit  to  the  jury  tlie  question  ns  to  whether  or  not  the  fail- 
ure of  a telegraph  company  to  properly  transmit  a message,  whereby  the 
physician  was  prevented  from  earlier  attendance,  was  the  proximate 
cause  of  the  Injuries  resulting  from  such  operation. 

—Western  Union  Tel.  Co.  v.  .Morris.  83  Fed.  H92 28  C.  C.  A. 
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TIME 


For  taking  appeal  or  suing  out  writ  of  error,  see  “Appeal  aJid  Error  ” 3. 


See  “Patents,”  5. 


TITLE. 


TOOLS. 


Liability  of  employer  for  defects,  see  “Master  and  Servant,”  2. 


TORTS. 

Measure  of  damages,  see  “Damages,”  2. 

Particular  torts. 

See  “Conspiracy”;  “Fraud”;  “Libel  and  Slander”;  “Negligence.” 
Maritime  torts,  see  “Collision.” 


TOWAGE. 


Collision  with  vessel  in  tow,  see  “Collision,”  4. 


TOWNS. 


See  “Municipal  Corporations.” 


TRADE-MARKS  AND  TRADE-NAMES. 

Marks  and  names  snbjeotB  of  ownersklp. 

When  a patented  article  becomes  known  by  a particular  name,  though 
an  arbitrary  one  invented  by  the  patentee,  such  as  “Castoria,”  such  name 
becomes  public  property  on  the  expiration  of  the  patent;  and  no  trade-mark 
right  exists  therein,  or  can  be  ac«iuired  by  subsequent  use.  Singer  Mfg.  Co. 
V.  June  Mfg.  Oo.,  16  Sup.  Ct.  KX)2.  KW  U.  S.  169,  followed. 

—Centaur  Co.  v.  Helusfurtcr.  84  Fed.  955 28  O.  G.  A.  5S1 


I 

TREATIES. 

See  “Extradition,”  1. 


TRIAL. 

Criminal  prosecutions,  see  “Criminal  Law,”  1. 

Entry  of  judgment  after  trial  of  Issues,  see  “Judgment,”  1, 

1.  Reception  of  evidence. 

It  is  not  error  to  exclude,  upon  a trial,  cumulative  evidence  of  a state 
of  facts  which  is  not  controverted. 

—National  Masonic  .\cc.  Ass’u  of  Des  Moines  v.  Sp.'irks.  83  Fed.  225.  . 

28  C.  C.  A.  399 

2.  Taking  case  or  question  from  Jury— Dismissal  or  nonsuit. 

.V  ih'fcMidant.  by  introducing  eviaence,  waives  a motion  to  dismiss,  made 
at  the  close  of  plalntiirs  cas«*. 

— Sigafus  V.  Porter,  84  Fed.  430 28  C.  C.  443 
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3.  — I..  ]>lrecttoii  of  Terdiot. 

It  Is  the  duty  ot  the  trial  court  to  direct  a verdict  in  favor  of  the  party 
who  is  clearly  entitled  to  it,  where  the  evidence  is  such  that  a verdict  for 
his  opponent  must  be  set  aside  by  the  court. 

—Equitable  Life  Assur.  Soc,  v.  McElroy,  83  Fed.  631 28  C.  C.  A.  365 

The  Judges  of  the  federal  courts  are  not  required  to  submit  a question  to 
the  Jury  merely  because  there  is  some  evidence  in  support  of  the  case  of 
the  party  who  has  the  burden  of  proof,  but  at  the  close  of  the  evidence  it 
is  their  duty  to  direct  a verdict  for  the  party  who  is  clearly  entitled  to  it, 
when  it  would  be  their  duty  to  set  aside  a verdict  in  favor  of  his  opponent 
if  one  were  rendered.  At  the  close  of  the  evidence  there  is  always  a pre- 
liminary question  for  the  Judge,— not  whether  there  Is  literally  no  evidence, 
but  whether  there  is  any  substantial  evidence,  upon  which  the  Jury  cau 
properly  render  a verdict  In  favor  of  the  party  who  produces  It. 

—Chicago,  St.  P.,  M.  & O.  Ry.  Co.  v.  BelUwlth,  83  Fed.  437 

28  0.  0.  A.  3.->8 

4.  lastntctions  to  Jury. 

It  is  error  to  charge  the  Jury  upon  an  assumed  state  of  facts,  to  which 
no  evidence  applies. 

—Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  631.  ...28  C.  O.  A.  305 

TRUSTS. 

Trust  deeds,  see  “Chattel  Mortgages”;  “Mortgages.” 

ULTRA  VIRES. 

Acts  of  corporation,  see  “Corporations,”  5. 


UNDERTAKINGS. 

See  “Bonds.” 

UNITED  ST^^TES. 

See,  also,  “Customs  Duties.” 

Courts,  see  “Courts,”  1—4. 

Public  lands,  see  “Public  Lands,”  2-6. 

Claims  against  United  States. 

Ono  suing  the  govcnmieut,  under  the  act  of  March  3,  1887,  providing  for 
bringing  suits  against  the  United  States,  is  banvd  as  to  any  part  of  his 
demand  arising  over  six  years  before  tiling  his  petition. 

— Timmonds  v.  United  States,  84  Fed.  933 28  C.  C.  A.  570 

Rev.  St.  § 3738,  providing  that  “eight  hours  shall  constitute  a day’s  work 
for  all  laborers,  workmen  and  mechanics”  employed  by  the  government,  is 
a mere  direction  by  the  government  to  its  agents,  not  a contract  with  its  serv- 
ants. and  gives  the  latter  no  right  to  extra  compensation  for  working  more 
than  eigljt  hours  a d.iy.  U.  S.  v.  Martin,  94  IT.  S.  400.  followed. 

—Timmonds  v.  United  States,  84  Fed.  933 28  C.  C.  A.  570 


VENDOR  AND  PURCHASER. 


See,  also.  “Sales.” 

Remedies  of  vendor— Actions  for  damages. 

Oiu‘  wliu  makes  a eoniraci  lo  sell  itai  e^late  of  which  he  has  no  title,  nor 
tile  certain  means  of  procuring  title,  has  no  right  to  damages  if  the  pur 
cha.ser  withdraws  from  the  contract. 

—Cray  v.  Smith,  83  Fed.  824 2.S  C.  C.  A.  lOS 


Digitized  by  Google 


75G 


28  C.  C.  A.  REPORTS. 


VERDICT. 

Directing  verdict  In  civil  actions,  see  “Trial.”  3. 

Ueview  on  appeal  or  writ  of  error,  see  “Appeal  and  Error,”  9. 

VICE  PRINCIPALS. 

See  “Master  and  Servant,”  4. 

VILLAGES. 


See  ‘‘Municipal  Corporations.” 


WAfVER. 

See  “Estoppel.” 

Of  objections  to  particular  acts  or  proceedings,  see  "Appearance.** 

Of  right  to  remedies,  see  “Insurance,”  4. 

WAR. 

See  “Neutrality  Laws.” 

WATERS  AND  WATER  COURSES. 

Natnral  lakes  and  ponds. 

The  law  of  Minnesota  in  regard  to  the  rights  of  riparian  owners  Is  the  com- 
mon law,  and  the  rule  applied  by  the  common  law  to  nonnavigable  streams 
is  applicable  as  well  to  nonnavigable  lakes. 

— Kirwan  v.  Murphy.  83  Fed.  275 2S  C.  C.  A.  34S 


WAYS. 

Public  ways,  see  “Municipal  Corporations,”  4. 

WITNESSES. 

See  “Evidence.” 

E.xperts.  see  “Evidence.”  .5.  0. 

Opinions,  see  “Evidence.”  5.  0. 


WRITS. 

See  “Process.” 

Particular  writs. 

See  “Execution”;  “Injunction.” 

Writ  of  error,  see  “.\j»peal  and  Error.” 


YEAR. 


Estates  for  years,  see  “Landlord  and  Tenant.” 


WEST  l’i;UL.e«lilN4:  « «>..  I’HI.NTEKM  AX1>  STKnEoTVrtKS,  8T,  PACC,  MINN. 
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